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32655 Color television receiver Imports Presidential
Proclamation

33063 Hazardous Waste and Consolidated Permit
Regulations EPA issues rules and proposed
amendments (10 documents) (Parts H through X of
this issue)

32671 Cuban Nationals Treasury/Foreign Assets Conirol
Office amends regulations prohibiting transactions
in connection with transportation of certain Cuban
nationals to the United States; effective 5-15-80

32657 Aliens Justice/INS amends regulations to include
reference to new Alien Registration Receipt Card,
Form [-551; effective 8-18-80

32710 Civil Rights Justiqe proposes age discrimination
regulations regarding programs receiving Federal
financial assistance; comments by 6-18-80

32778 Health Professions HHS/PHS updates income
levels used to define "low income family" for
purposes of repayment of educational loans

32751 Grant Programs-Mlnority Business Commerce/
MBDA seeks applicants to operate one project for a
12-month period beginning 7-1-80; apply by 6-5-80

CONTINUED INSIDE
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FEDERAL REGISTER Published daily, Monday through Friday,
not published on Saturdays, Sundays, or on official holidays).%

by the Office of the Federal Register, National Archives and
Records Service, Gpneral Services Administration, Washington,
D.C. 20408, under the Federal Register Act (49 Stat. 500, as
amended;'44 U.S.C. Ch. 15) and the regulations of the
-Administrative Committee of the Federal Register (1 CFR Ch. I).
Distribution is made only by the Superintendent of Documents,
I.S. Government Printing Office, Washington, D.C. 20402.

The Federal Register provides a uniform system for making
available to the public regulations and legal notices issued by
Federal agencies. These include Presidential proclamations and
Executive Orders and Federal agency docliments having general
applicability and legal effect, documents requireii to be.
published by Act of Congress and other Federal agency
documents of public interest. Documents are on file for public
inspection in the Office of the Federal Register the day before
they are published, unless earlier filing is requested by the
issuing agency.

The Federal Register will be furnished by mail to subscribers,
free of postage, for $75.00 per year, or $45.00 for six months,
payable in advance. The charge for individual copies is $1.00
for each issue, or $1.00 for each group of pages as actually
bound. Remit check or money order, made payable to the
Superintendeht of Documents, U.S. Government Printing Office,
Washington, D.C. 20402.

There are no restrictions on the republication'of material

appearing in the Federal Register.

Questiois and requests for specific information may be directed
to the telephone numbers listed under INFORMATION AND
ASSISTANCE in the READER AIDS section of this issue.

32755' Petroleum DOE/ERA issues first supplemental
buy/sell list for allocation period of April through
September, 1980

33823 Hazardous Materials Transportation DOT/MTB
lists applications for renewal of exemptions;
comments by 6-3-80

33821 Hazardous Materials Transportation DOT/MTB,
gives notice of receipt and lists applications for
exemptions; comments by 6-18-80

32715 Coal Mining Interior/GS delineates functions and
responsibilities for operations on Federal lands,
comment by 7-3-80

32783 Continental Shelf Inter/GS announces receipt of
proposed development and production plan for oil,
gas, and sulphur

32687 Flood Insurance FEMA sets forth description of
State Assistance Program for National Flood
Insurance Program, effective 5-19-80

32671 Vessels DOD/NAVY exempts certain vessels
from regulations for preventing collisions at sea;
effective 4-15-80

32699 Fisheries Commerce/NOAA extends emergency
regulations implementing Atlantic Groundfish
Fishery Management Plan, effective 5-21-80 through
7-4-80

32705 Bicycles CPSC proposes amendments to safety
requirements to provide rim reflectivity alternative;
comments by 7-18-80

32670

Privacy Act Documents

Justice

32829 Sunshine Act Meetings

Separate Parts of this Issue

33063- Parts II through Xl, EPA
33516



Contents Federal Register

VoL 45. No. 98

Monday. May 19. 1980

The President
PROCLAMATION

32655 Television receivers, color, imports (Proc. 4759]

Executive Agencies

Air Quality National Commission
NOTICES

32812 Meetings; change

Alcohol, Tobacco and Firearms Bureau
NOTICES
Authority delegations:

Regional regulatory administrators et al.;
authority to affix Treasury Department seal

Firearms; granting of relief

Blind and Other Severely Handicapped,
Committee for Purchase From
NOTICES

32752 Procurement list, 1980; additions and deletions

Bonneville Power Administration
NOTICES

32752 Public Utility Regulatory Policies Act; utility
practices standards for master metering, automatic
adjustment clauses, consumer information, etc.;
hearings

Civil Aeronautics Board
RULES
Charters, public:

32669 Major changes in itinerary or price; refunds

Civil Rights Commission
NOTICES
Meetings; State advisory committees:

New Jersey
New York
Ohio

Coast Guard
RULES
Anchorage regulations:

Florida
Minnesota
New York
Ohio
Puerto Rico

NOTICES
National Environmental Policy Act; implementation

Commerce Department
See also International Trade Administration;
Minority Business Development Agency; National
Oceanic and Atmospheric Administration.
NOTICES
Organizations and functions:

32749 National Oceanic and Atmospheric
Administration

Community Services Administration
RULES

32690 Community Food and Nutrition Program; notice of
publication
PROPOSED RULES
Grantee personnel management:

32745 Policies and procedures for programs funded
under Titles fl, IV, and VII of Economic
Opportunity Act; correction

Consumer Product Safety Commission
PROPOSED RULES

32705 Bicycle safety requirements; retroreflective rims

Defense Department
See also Navy Department.
NOTICES
Meetings:

32752 Science Board

Economic Regulatory Administration
NOTICES
Crude oil, domestic; allocation program:

32755 Refiners buy/sell list; April through September
(1980]

Powerplant and industrial fuel use; prohibition
orders, exemption requests, etc.:

32754 Niagara Mohawk Power Corp. et al.

Energy Department
See also Bonneville Power Administration;
Economic Regulatory Administration; Federal
Energy Regulatory Commission; Hearings and
Appeals Office, Energy Department.
NOTICES
International atomic energy agreements; civil uses;
subsequent arrangements:

32758 European Atomic Energy Community

Environmental Protection Agency
RULES
Air quality implementation plans; approval and
promulgation; various States, etc.:

32674 Massachusetts
33290 Permit programs, consolidated
33516 Permit programs, consolidated; application forms

Toxic substances:
32676 Tetrachlorodibenzo-p-dioxin (TCDD];

contaminated waste disposal; prohibition and
notification requirements

Waste management, solid:
33066 Hazardous waste; general provisions; final and

interim rules, and request for comments
33084 Hazardous waste; identification and listing; final

and interim rules, and request for comments
33154 Hazardous waste; standards and interim status

period standards for owners and operators of
treatment, storage, and disposal facilities; final
and interim rules

33140 Hazardous waste; standards for generators
33150 Hazardous waste; standards for transporters

32824

32824

32749
32749
32749

32673
32673
32674
32673
32672

32816



IV Federal Register / Vol. 45, No. 98 / Monday, May 19, 1980 / Contents

Water pollution; effluent guidelines for point source
categories:

32675 Seafood, canned and preserved, processing;"
suspension of applicability for facilities in five
areas of Alaska

PROPOSED RULES
Air quality implementation plans; approval and
promulgation; various States, etc.:

32743 Rhode Island
Pesticide chemicals in or on raw agricultural
commodities; tolerances and exemptions, etc.:

32744 Prometryn
Waste management, solid:

33136 Hazardous waste; identification ahd listing;
proposed additions to list

33280 Hazardous waste; interim statis period
standards for owners and operators of treatment,
storage, and disposal facilities; underground
injection

33260 ' Hazardous waste; standards and interim status.
period standards for owners and-operators of
treatment, storage, and disposal facilities;
financial requirements

NOTICES
Air programs; fuel and fuel additives:

32760 Beker Industries, Inc.; waiver application; denial;
correction

Environmental statements; availability, etc.:
32769 Los Angeles/Orange County Metropolitan Area

proposed sludge management program, Calif.;
hearings

Pesticide registration, cancellation, etc.:
32769 Pay-Off Insecticide

Pesticides; experimental use permit applications:
32769 Monsanto Agriculture Products Co. et al.

Toxic and hazardous substances control:
32770- Premanufacture exemption applicationis -

32771- Premanufacture notices receipts (2 documents)
32772
32760 Premanufacture notices receipts; correction

Federal Aviation Administration
RULES
Administration regulations:.

32668 Acoustical engineering representatives; authority
to perform functions leading to aircraft noise
level approval

Airworthiness directions:
32659 Bell
32660 Lockheed
32661 Control zones
32667 Control zones and transition areas
32662- Transition areas (9 documents)
32666 "
32667
32661

32700

32702-

Transition areas; correction
VOR Federal airways
PROPOSED RULES
Air carriers certification and operation:

Flight attendant seats; extension of compliance
time; petition

Transition areas (4 documents)
32705 1 1

NOTICES
32815 Exemption petitions; summary and disposition

Federal Communications Commission
PROPOSED RULES
Television broadcasting:

32745 New Jersey television channel assignments;
optimum conditions for utilitization; extension of
time

Federal Emergency Management Agency
RULES

32687 National Flood Insurance Program; implementation
of State Assistance Program

Federal Energy Regulatory Commission
NOTICES
Hearings, etc.:

32757 - Arizona Public Service Co.
32758 Delmarva Power &,Light Co.
32758 Utah Power & Light Co. (2 documents)

Meetings:
32757 Revision of Rules of Practice and Procedure

Advisory Committee
32829 Meetings; 'Sunshine Act

32830

32774
32774

32774
32830

32775
32775
32776
32775
32776
32776

Federal Home Loan Bank Board
NOTICES
Meetings; Sunshine Act

Federal Maritime Commission
NOTICES
-Agreements filed, etc.
Cargo container chassis, furnishing; petition filed
Complaints filed:

Connell Bros. Co., Ltd.
Meetings; Sunshine Act

Federal Reserve System
NOTICES
Applications, etc.:

Blue Hill Agency, Inc.
First Midwest Bancorp, Inc., et al.
Illinois State Bancorp, Inc.
Meader Insurance Agency
Stamford Banco, Inc.
TEA, Inc.

Fish and Wildlife- Service
NOTICES

32783 Endangered and threatened species permits;
applications (4 documents)

Foreign Assets Control Office
RULES

32671 Cuban natioxials; Cuban assets control

Geological Survey
PROPOSED RULES

32715 Coal mining operating rules
NOTICES .
Outer Continental Shelf; oil, gas, and sulphur
operations; development and production plans:

32783 Zapata Exploration Co.

Health, Education, and Welfare Department
See Health and Human Services Department,

Health and Human Services Department
See also Health Resources Administration:
National Institutes of Health.
NOTICES
Meetings:

32777 Vital and Health Statistics National Committee



Federal Register / Vol. 45, No. 98 / Monday, May 19, 1980 / Contents V

Health Resources Administration
NOTICES
Grants; availability, etc.:

32778 Health professions and nursing student loans;
low-income levels for loan payment

Meetings; advisory committees:
32778 June

Hearings and Appeals Office, Energy Department
NOTICES
Applications for exceptiom

32759 Cases filed

Immigration and Naturalization Service
RULES

32657 Alien registration receipt card; Form 1-551
reference

Interior Department
See Fish and Wildlife Service; Geological Survey;
Land Management Bureau; National Park Service.

International Development Cooperation Agency
NOTICES
Authority delegations:

32811 Agency for International Development,
Administrator designation as Special
Coordinator for International Disaster
Assistance; correction

International Trade Administration
NOTICES
Meetings:

32750 Electronic Instrumentation Technical Advisory
Committee

32750- Semiconductor Technical Advisory Committee (2
32751 documents)

International Trade Commission
NOTICES

32830 Meetings; Sunshine Act

Interstate Commerce Commission
PROPOSED RULES
Railroad car service orders; various companies:

32745 Consolidated Rail Corp.
NOTICES
Motor carriers:

32784 Temporary authority applications
32809 Transportation of government traffic; special

certificate letter
32809 Railroad applications for long and short haul relief

Water carriers:
32809 Temporary authority applications

Justice Department
See also Immigration and Naturalization Service.
RULES

32670 Privacy Act;, implementation
PROPOSED RULES
Nondiscrimination:

32710 Age discrimination in federally assisted
programs

NOTICES
32811 Newspaper operating agreement; Chattanooga

News-Free Press and Times Printing Co.; temporary
approval

Land Management Bureau
NOTICES
Mineral rights, Federal, on public lands; maps
availability, etc.:

32782 Michigan and Wisconsin

Management and Budget Office
NOTICES

32812 Agency forms under review
Meetings:

32814 National Agenda for the Eighties. President's
Commission (3 documents]

Minority Business Development Agency
NOTICES

32751 Financial assistance application announcements

National Credit Union Administration
NOTICES

32830 Meetings; Sunshine Act

National Highway Traffic Safety Administration
NOTICES
Meetings:

32821 Truck ride quality and drivers' health,
relationship; methodology development; research
study results

32821 Truck ride quality and safety of operations,
relationship; methodology development; research
study results

Motor vehicle safety standards; exemption
petitions, etc.:

32821 Hyosung (America) Inc.; new pneumatic tires for. vehicles other than passenger cars

National Institutes of Health
NOTICES
Meetings:

32779 Aging Review Committee
32779 Biotechnology Resources Review Committee
32779 Eye Institute. National; Scientific Counselors

Board
32780 Genetic Basis of Disease Review Committee
32780 Minority Access to Research Careers Review

Committee
32780 Population Research Committee
32781 Research Grants Division study sections
32779 Vision Research Program Committee

National Labor Relations Board
NOTICES

32831 Meetings; Sunshine Act

National Oceanic and Atmospheric
Administration
RULES

32699 Atlantic groundfish; emergency regulations;
extension of effectiveness
NOTICES
Rulemaking petitions; filed, etc.:

32752 Edison Electric Institute

National Park Service
NOTICES
Environmental statements; availability, etc.:

32784 Grand Canyon National Park, feral burro
management and ecosystem restoration plan,
Ariz.



VI Federal Register / Vol. 45, No. 98 / Monday, May 19, 1980 / Contents

Nationii Transportation Safety Board
NOTICES

32831, Meetings; Sunshine Act

Navy Department
RULES
Navigation:

32671 USS Ohio et al.; 'compliance with COLREGS;
exemptions

New England River Basins Commission
NOTICES
Environmental statements; availability, etc.:

32812 . , . NewXngland ports and harbors program

Nuclear Regulatory Commission
NOTICES

32831 Meetings ; Sunshine Act

Occupational Safety and Health Review
Commission
NOTICES

32831 -Meetings; Sunshine Act (2 documents)

Research~and Special Programs Administration,
Transportation Department
RULES
Hazardous materials:

32692 Explosives Bureau; authority delegations
withdrawn

32690 Shipment by air; organizational transfer of FAA's
functions

NOTICES
Hazardous materials:

32821- Applications; exemptions, renewals, etc.- 2
32823 . documents)

Securities and Exchange Commission
NOTICES

32831 Meetings; Sunshine Act

Small Business Administration
NOTICES
Applications, etc.:

32815 Columbia Pictures Capital Corp.

Trade Representative, Office of United States
NOTICES
Buy American Act waivers:

32814 Civil aircraft

Transportation Department
See also Coast Guard; Federal Aviation
Administration; National Highway Traffic Safety
AdministrationZ Research and Special Programs
Administration, Transportation Department; Urban
Mass Transportation Administration.
NOTICES

32824 Texas Deepwater Port Authority; license extension

Treasury Department-
See Alcohol, Tobacco and Firearms Bureau;
Foreign Assets Contol Office.

Urban Mass Transportation Administration
RULES

32699 Urban mass transit program (section 5 formula
grants); public hiaring requirements for service and
fare changes; extension of time

Veterans Administration
NOTICES
Meetings:

32878 Educational Allowances Station Committee

MEETINGS ANNOUNCED IN THIS ISSUE

CIVIL RIGHTS COMMISSION
32749 New Jersey Advisory Committee, 6-12-80
32749 New York Advisory Committee, 6-11-80

COMMERCE DEPARTMENT
International Trade Administration-

32750. Electronic Instrumentation Technical Advisory
Committee, 6-3-80

32750 Semiconductor Technical Advisory Committee,
Discrete Semiconductor Device Subcommittee,
6-4-80

32751 Semiconductor Technical Advisory Committee,
Semiconductor Manufacturing Materials and
Equipment Subcommittee, 6-4-80

DEFENSE DEPARTMENT
32752 Antisubmarine Warfare Review Panel under the

Defense Science Board, 6-6-80

HEALTH AND HUMAN SERVICES
Assistant Secretary for Health-

32777 Vital and Health Statistics National Committee,
Environmental Health Statistics Subcommittee,
5-27-80
Health Resources Administration-

32777 Health Planning and Development National
Council, 6-13-80

32777 Health Planning and Development National
Council, Implementation and Administration
Subcommittee, 6-12-80
National Guidelines, Goals, Priorities, and
Standards Subcommittee, 6-12-80
Technology and Productivity Subcommittee,
6-12-80
National Institutes of Health-

32779. Aging Review- Committee, National Institute on
Aging, 6-26 and 6-27-80

32779 Biotechnology Resources Review Committee,
Division of Research Resources, 6-9-80

32779 Board of Scientific Counselors, National Eye
Institute, 6-9-80

32781 Division of Research Grants, various Study
Sections, May through July, 1980

32780 Genetic Basis of Disease Review Committee,
National Institute of General Medical Sciences,
6-23--80

32780 Minority Access to Research Careers Review
Committee, National Institute of General Medical,
Sciences, 6-26 and 6-27-80

32780 Population Research Committee, National Institute
of Child Health and Human Development, 6-23 and
6-24-80

32779 Vision Research Program Committee, National Eye
Institute, 6-27-80



Federal Register / Vol. 45, No. 98 / Monday, May 19, 1980 / Contents VII

MANAGEMENT AND BUDGET OFFICE
32814 President's Commission for a National Agenda for

the Eighties, 5-21-80 (3 documents)

TRANSPORTATION DEPARTMENT
National Highway Traffic Safety Administration-

32821 Relationship Between Truck Ride Quality and
Drivers' Health: Methodology Development,
5-30-80

32821" Relationship Between Truck Ride Quality and
Safety of Operations: Methodology Development,
5-80-gO

VETERANS ADMINISTRATION
32824 Station Committee on Educational Allowances,

6-18-80

CHANGED MEETING

AIR QUALITY NATIONAL COMMISSION

32812 Meeting, 5-19-80

CORRECTED MEETING

CIVIL RIGHTS COMMISSION
32673 Ohio Advisory Committee, 6-7-80

HEARINGS

ENERGY DEPARTMENT
Bonneville Power Administration-

32752 Appropriate implementation standards for utility
practices, 6-18-80

ENVIRONMENTAL PROTECTION AGENCY
32769 Grant assistance for recovery of resources from

municipal wastewater sludges, 7-8 through 7-10-80



Federal Register / Vol. 45, No. 98 / Monday, May 19, 1980 / Contents

CFR PARTS AFFECTED IN THIS ISSUE

A cumulative list of the parts affected this month can be found in
the Reader Aids section at the end of this issue.

3 CFR
Proclamations:
4759 ................................... 32655
8 CFR
101 ..................................... 32657
103 ............................ ........ 32657
204 ..................................... 32657
211 ..................................... 32657
223 ..................................... 32657
223a ................................... 32657
231 .... ............ 32657
245 ..................................... 32657
246 ..................................... 32657
247 ..................................... 32657
249 ..................................... 32657
251 .................................... 32657
264 ..................................... 32657
299 ..................................... 32657
14 CFR
39 (2 documents) ........... 32659-

32660
71 (13 documents) ......... 32661-

32667,
183 .............. 32668
380 ..................................... 32669
Proposed Rules:
Ch. I ................................... 32700
71 (4 doquments) ........... 32702-

32705
16 CFR
Proposed Rules:
1512 ................................... 32705
28,CFR
16 ....................................... 32670
Proposed Rules:
42 ...................................... 32710
30 CFR
Proposed Rules:
211 ..................................... 32715
31 CFR
515 .............. 3267.1
32 CFR '
706 .................................... 32671
33 CFR
110 (5 documents) ......... 32672-

32674
40 CFR
52 ....... : ............... 32674
122 (2 documents) .......... 33290,

33516
123 (2 documents) ......... 33290,

33516
124 (2 documents) .......... 33290,

33516
125 (2 documents) .......... 33290,

33516
260 .......... ........................... 33066
261 ............... 33084
262 ....... 33140
263 ....... 33150
264 ..................................... 33154
265 ...................... * ............. 33154
408 ................................... 32675
775 ................................... 32676
Proposed Rules: ,
52 ..................................... 32743.
1801 .................................... 32743
261 ..................................... 33136
264 .................................... 33260
265 (2 documents).......... 33260,

33280
44 CFR
76 ...................................... :32687

45 CFR
1061 ................................... 32690
Proposed Rules:
1069 .................................. 32744

47 CFR
Proposed Rules:
73 ....................................... 32744

49 CFR
107 ..................................... 32690
171 ..................................... 32692
173 ........ ....... 32692
174 ..................................... 32692
175.... ................................. 32690
177 ..................................... 32692
635 ..................................... 32699
Proposed Rules:
1033 ................................... 32745
50 CFR
651 ..................................... 32699

Vill



32655

Federal Register Presidential Documents
Vol. 45. No. 98

Monday. May 19, 1980

Title 3- Proclamation 4759 of May 15, 1980

The President Modification of the Implementation of the Orderly Marketing
Agreement and the Temporary Quantitative Limitation on the
Importation Into the United States of Color Television
Receivers and Certain Subassemblies Thereof

By the President of the United States of America

A Proclamation

On January 26, 1979, by Proclamation 4634, I proclaimed pursuant to the
Constitution and the statutes of the United States, including section 203 of the
Trade Act of 1974 (19 U.S.C. 2253) (the Trade Act), certain temporary quantita-
tive limitations on the importation into the United States of color television
receivers and certain subassemblies thereof, provided for in items 923.74
through 923.83, inclusive, of the Tariff Schedules of the United States (TSUS)
(19 U.S.C. 1202).
Exports to the United States of color television receiver subassemblies, pro-
vided for in item 923.78, and subject to Proclamation 4634, fell considerably
below the restraint level established by that Proclamation for the first re-
straint period. The existing carryover provision would allow an increase in the
quantity to be entered during the second restraint period of only 29,700 units
of such subassemblies. In the interest of equity, this Proclamation will in-
crease the allowable carryover by 5,300 units to 35,000 units. The total number
of such subassemblies exported to the United States and entered during the
fifteen months covered by Proclamation 4634 will remain less than the number
originally contemplated by that Proclamation.
NOW, THEREFORE, I, JIMMY CARTER, President of the United States of
America, in order to assure equitable treatment under Proclamation 4634 and
acting under the authority vested in me by the Constitution and the statutes of
the United'States, including section 203 of the Trade Act (19 U.S.C. 2253), and
in accordance with Article XIX of the General Agreement on Tariffs and
Trade (GATT) (61 Stat. (pt. 5) A58; 8 U.S.T. (pt. 2) 1786) do proclaim that
Subpart A, part 2 of the Appendix to the'TSUS is modified as set forth in the
Annex to this proclamation.
IN WITNESS WHEREOF, I have hereunto set my hand this fifteenth day of
May, in the year of our Lord nineteen hundred and eighty, and of the
Independence of the United States of America the two hundred and fourth.
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ANNEX

Headnote 5(e) of subpart A, part 2, of the Appendix to the Tariff Schedules of
the United States (19 U.S.C. 1202) is modified to read as follows:

"(e) Carryover.-If the restraint level for any item has not been filled for a restraint period,
upon appropriate request, the shortfall may be entered under the same item during the following
restraint period provided that the'amount of shortfall so entered in the next restraint period for (a)
item 923.74 does not exceed 11 percent of the restraint leyel for the restraint period during which
the shortfall occurred, (b) item.923.78 does not exceed 35,000 units, and (c) item 923.81 does hot
exceed 10 percent of the restraint level for the restraint period in which the shortfall occurred,"

IFR Doc. 80-15386
Filed 5-15-80; 2:50 pml

Billing code 3195-01-M
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Rules and Regulations Fedeal Register
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Monday. May 19. 1980

This section of the FEDERAL REGISTER
contains regulatory documents having
general applicability and legal effect, most
of which are keyed to and codified in
the Code of Federal Regulations, which is
published -under 50 titles pursuant to 44
U.S.C. 1510.
The Code of Federal Regulations is sold
by the Superintendent of Documents.
Prices of new books are listed in the
first FEDERAL REGISTER issue of each
month.

DEPARTMENT OF JUSTICE

Immigration and Naturalization
Service

8 CFR Parts 101, 103, 204, 211,223,
223a, 231, 245, 246, 247, 249, 251, 264,
and 299

Amendments to Various Sections To
Include Reference to Form 1-551, Alien
Registration Receipt Card

AGENCY: Immigration and Naturalization
Service, Justice.
ACTION: Final rule.

SUMMARY: This document amends
several sections of the regulations of the
Immigration and Naturalization Service
to include reference to the new Alien
Registration Receipt Card, Form 1-551.
The amendments are necessary because
the Service now issues Form 1-551 as
the alien registration document to aliens
entitled to evidence of alien registration.
The amendments are intended to update
the Service's regulations.
EFFECTIVE DATE: June 18,1980.

FOR FURTHER INFORMATION CONTACT.
Stanley J. Kieszkiel, Acting Instructions
Officer, Immigration and Naturalization
Service, 425 Eye Street. N.W.,
Washington, DC 20536. Telephone: (202)
633-3048.
SUPPLEMENTARY INFORMATION: In order
to include reference to the Alien
Registration Receipt Card now issued on
Form 1-551, the following amendments
are hereby prescribed to Chapter I of
Title 8 of the Code of Federal
Regulations:
PART 101-PRESUMPTION OF

LAWFUL ADMISSION

§ 101.3 [Amended]
1. § 101.3 is amended by changing

"Form 1-151 to read "Form 1-551",
wherever it appears.

PART 103-POWERS AND DUTIES OF
SERVICE OFFICERS; AVAILABILITY
OF SERVICE RECORD

§ 103.1 [Amended]
2. § 103.1, paragraph (o)(1), last

sentence is amended by changing
"Forms 1-151" to read "Forms 1-551."

§ 103.2 [Amended]
3. § 103.2, paragraph (b)(1), 14th

sentence is amended by substituting "1-
151 or 1-551" for "1-151".
* ft ft t ft

PART 204-PETITION TO CLASSIFY
ALIEN AS IMMEDIATE RELATIVE OF A
U.S. CITIZEN OR AS A PREFERENCE
IMMIGRANT

§ 204.2 [Amended]
4. § 204.2, paragraph (b) is amended

by changing "Form 1-151" to read "Form
1-151 or 1-551."

PART 211-DOCUMENTARY
REQUIREMENTS: IMMIGRANTS;
WAIVERS

§211.1 [Amended]
5. § 211.1, paragraph (c) is amended

by changing "Form 1-151" to read "Form
1-151 or 1-551."
f ft ft • •

§ 211.3 [Amended]
6. § 211.3 is amended to change "Form

1-151" to read "Form 1-151 or 1-551"
wherever it appears in the title and text
thereof.

§211.5 [Amended)
7. § 211.5, paragraph (a), first sentence

is amended to change "Form 1-151" to
read "Form 1-151 or 1-551." Paragraph
(b), second sentence is amended to
change "Form 1-151" to read "Form I-
151 or 1-551." Paragraph (d), first
sentence is amended to change "Form 1-
151" to read "Form 1-151 or 1-551."
ft r ft ft •

PART 223-REENTRY PERMITS

§ 223.1 [Amended]
8. § 223.1 is amending by changing

"Form 1-151" to read "Form 1-151 or I-
551" wherever it appears.
ft •t •t f •

PART 223a-REFUGEE TRAVEL
DOCUMENTS

§ 223a.4 [Amended]

9. § 223a.4 is amended by changing
"Form 1-151" to read "Form 1-151 or 1-
551" wherever it appears.

PART 231-ARRIVAL-DEPARTURE
MANIFESTS AND LISTS; SUPPORTING
DOCUMENTS

§ 231.2 [Amended]

10. § 231.2, paragraph (a]. 6th sentence
is amended by changing "Form 1-151" to
read "Form 1-151 or 1-551."

PART 245-ADJUSTMENT OF STATUS
TO THAT OF PERSONS ADMITTED
FOR PERMANENT RESIDENCE

§245.2 [Amended]

11. § 245.2. paragraph (c) is amended
by changing "Form 1-151" to read "Form
1-151 or 1-551" wherever it appears.
Paragraph (e), last sentence is amended
to change "Form 1-151" to read "Form I-
551."

PART 246-RESCISSION OF

ADJUSTMENT OF STATUS

§246.9 [Amended]

12. § 246.9 is amended by changing
"Form 1-151" to read "Form 1-151 or I-
551" wherever it appears in the title and
text thereof.

PART 247-ADJUSTMENT OF STATUS

OF CERTAIN RESIDENT ALIENS

§ 247.14 [Amended]

13. § 247.14 is amended by changing
"Form 1-151" to read "Form 1-151 or I-
551".

PART 249-CREATION OF RECORDS
OF LAWFUL ADMISSION FOR
PERMANENT RESIDENCE

§ 249.2 [Amended]

14. § 249.2 10th sentence is amended
by changing "Form 1-151" to read "Form
1-551".
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PART 251-ARRIVAL MANIFESTS AND
LISTS; SUPPORTING DOCUMENTS

§ 251.1 [Amended]
15. § 251.1, paragraph (c) is amended

by changing "Form 1-151" to read "Form
1-151 or 1-551," Paragraph (d), first
sentence is amended by changing "Form
1-151" to read "Form 1-151 or 1-551."

PART 264-REGISTRATION AND
FINGERPRINTING OF ALIENS I1 THE
UNITED STATES

§ 264.1 [Amended]
16. § 264.1 paragraph (a) is amended

by deleting "1-174 Application for
Crewman's Landing Permit-Crewman
arriving by vessel."

17. § 264.1 paragraph (b) is amended
'by adding "1-551 Alien Registration
Receipt Card-Lawful permanent
resident of the United States." in the
proper form number sequence.

18. § 264.1 paragraph (c) revised to
read as follows:.

§ 264.1' Registration and Fingerprinting.

(c) Replacement of registration. Any
alien whose evidence of registration has
been lost, mutilated, or destroyed, shall
immediately apply for new evidence of
registration. Application for ieplacement
of Form 1-185, Nonresident Alidn
Canadian Border Crossing Card, shall
be made onForm 1-175. Application for
replacement of Form 1-180, Nonresident
Alien Mexican Border Crossing Card,
shall be made on Form 1-190.
Application for replacement of Form I-
94, Arrival-Departure Record, or Form I-
95, Crewman's Landing Permit, shall be
made on Form 1-102, except that a new
form 1-94 may be issued in lieu of one
lost, mutilated, or destroyed without
application therefor, when the alien is
an applicant for extension of his-
temporary stay or change of
nonimmigrant classification. Application
by an alien lawfully admitted-for
permanent residence for Form 1-551,
Alien Registration Receipt Card, in lieu
of on'e lost, mutilated, or destroyed,'or
who requests issuance of such card in a
name which has beenchanged after
registration by order of any court of
competent jurisdiction or by marriage,
shall be made on Form 1-90
accompanied by the fee required by
103.7(b) of this chapter, two color
photographs, regardless of the
applicant's age, unless the requirement
for such photographs has been waived

by the district director in his discretion
because of hardship to an applicant who
is confined due to .age or physical
infirmity, and-when issuance of Form I-
551 is desired in a changed name, by
appropriate documentary evidence of
such change. Any Form 1-151 or 1-551 in
the applicant's possession must also be
submitted with the application. An
application on Form 1-90, with two color
photographs but without fee, is required
for issuance of Form 1-551 in the case of
a lawful permanent resident who
surrenders evidence of registration on
other than Form 1-151 or 1-551; who
establishes that such form was never
received by him; who is the holder of a
Form 1-151 or 1-551 which is incorrect or
in poor condition because of improper
lamination and'surrenders such form, or
in the case of an alien who has attained
the age of 14 and is seeking to be
registered and fingerprinted pursuant to
section 262(b) of the Act and who
surrenders evidence of registration
previously issued to him; or who is an
alien commuter taking up actual
permanent residence in the United
States. No application or fee is required
if Form 1-151 or 1-551 has been returned
to the issuing office, by postal
authorities, and is in the applicant's file.
An application by an alien within the
United States for replacement of
evidence of registration shall be
submitted to the Service office having
jurisdiction over the applicant's place of
residence in the United States. Prior to
the issuance of Form 1-551, all
applicants, regardless of age, shall
appear at the appropriate Immigration
office for interview; placement of

-fingerprint, and, signature on Form 1-89
unless these requirements are waived at
the discretion of !he district director
because of confinement of age, physical
infirmity, illiteracy or other compelling
reasons. An alien lawfully admitted for
permanent residence who is outside the
United States shall submit his
application for a new Form 1-551 in
person to the Service officer stationed
outside the United States having
jurisdiction over the place vxhere the
applicant is temporarily sojournin.g or, if
physically present in the area of
jurisdiction of an American consular
officer where no Service officer is
regularly stationed, to such consular
officer. An application filed abroad will
be forwarded with completed Form 1-89
to the district director having
jurisdiction over the alien's place of
residence in the United States and, if the
application is approved, Form 1-551 will
be transmitted to the Service officer

stationed outside the United States or
the American Consular Officer for
delivery to the applicant. An alien who
files application Form 1-90 may be
required to appear in person before an
Immigration officer prior to adjudication
of the application and be interrogated
under oath concerning his eligibility for
issuance of Form 1-551 as evidence of
his registration. In addition, the
applicant may also be required to
present a completed fingerprint card
(Form FD-258. If the applicant is
outside the United States, such
interrogation may be conducted by an
Immigration officer or a consular officer.
The decision on an application for
replacement of evidence of registration
shall be made by the district director
having jurisdiction over the alien's place
of residence in the United States, No
appeal shall lie from the decision of the
district director denying the application.
*t * * *t .

PART 299-IMMIGRATION FORMS

§ 299.1 [Amended]

19. § 299.1 is amended by deleting "1-
174 (3-1-65) Application for Crewman's
Landing Permit." and by adding, "1-55
(Jan. 77) Alien Registration Receipt
Card" in numerical sequence.

Authority: Secs. 103,221, 261-265 (8 U.S.C.
1103,1201,1301-1305).

These amendments are published
pursuant to section 552 of Title 5 of the
United States Code (80 Stat. 383), as
amended by Pub. L. 93-502 (88 Stat.
1561), and the authority contained in
section 103 of the Immigration and
Nationality Act (8 U.S.C. 1103), 28 CFR
0.105(b), and 8 CFR 2.1. Compliance with
the provisions of section 553 of Title 5 of
the United States Code as to notice of
proposed rule making and delayed
effective' date is unnecessary in this
instance because the amendments
contained in this orde'r are editorial In
nature, and up-date Service practice and
procedure regarding the new Alien
Registration Receipt Card in current use.

Effective date: These amendments
become effective on June 18, 1980.

Dated: May 14, 1980.
David Crosland,
Acting Commissioner of Immigration and
Naturalization.
[FR Doc. 80-15295 FIled 5-s-0; 845 amI
BILLING CODE 4410-1D-M

I
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Airworthiness Docket No. 67-SW-68,
AmdL 39-3770]

Airworthiness Directives; Bell Model
47 Series Helicopters

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that
supplements, in part. AD 70-10-8, Amdt.
39-983, as amended by Am dt. 39-1063
and Amdt. 39-2642, by reducing the
retirement time from 600 to 300 hours for
tail rotor blades, P/N 47-642-102,
installed on Bell Model 47 helicopters,
and OH-13/TH-13T series helicopters
including modified versions equipped
with Lycoming (Avco) engines. In
addition, the AD would require
installation of the improved tail rotor
blades, P/N 47-462-117, on these same
helicopters on or before February 28,
1981. The AD is needed to preclude
inflight failure of the tail rotor blades, P/
N 47-642-102, with resulting loss of
helicopter control. The AD also requires
destruction of the tail rotor blades, P/N
47-642-102, whenever they are removed
from the affected helicopters to prevent
a return to service on another Model 47
helicopter that would not be affected by
the proposed AD.
DATES: Effective June 9, 1980.
Compliance required as prescribed in

the AD.
ADDRESSES: A copy of the bulletins and
instructions may be obtained from the
Regional Counsel, Attention: Docket No.
67-SW-68, Southwest Region, Federal
Aviation Administration, P.O. Box 1689,
Fort Worth, Texas 76101. Bell service
information may be obtained from
Product Support Department, Bell
Helicopter Textron, P.O. Box 482, Fort
Worth, Texas 76101.
FOR FURTHER INFORMATION CONTACT.

J. H. Major, Airframe Section,
Engineering and Manufacturing Branch,
ASW-212, Federal Aviation
Administration, P.O. Box 1689, Fort
Worth, Texas, telephone number (817)
624-4911, extension 516.
SUPPLEMENTARY INFORMATION: A
proposal to amend Part 39 of the Federal
Aviation Regulations to include an
airworthiness directive (AD) requiring
further mandatory action for all Bell
Model 47, H-13, and TH-13T series
helicopters, except those equipped with
Franklin Engine Co. (Aircooled Motors)

engines was published in 45 FR 9945
February 14,1980. Comments were
received and considered as noted
herein. The adopted rule reduces the
blade, P/N 47-642-102. retirement time
from 600 to 300 hours, requires
destruction of the blades when removed
from service in compliance with the AD
and after the blades have attained 300
hours' total time in service, and requires
installation of the improved tail rotor
blade, P/N 47-642-117, prior to further
flight after February 28, 1981, on the
affected Bell Model 47, H-13. OH-13,
and TH-13T series helicopters. The
agency has not changed Amdt. 39-983 as
amended by Amdt. 39-1063 and 39-2642,
AD 70-10-8, but acknowledges the 300-
hour retirement time of blade, P/N 47-
642-102, in the new AD will supplant or
supersede the 600-hour retirement time
specified in AD 70-10-8, paragraphs i, j,
and k, for all Bell Model 47 series
helicopters except those equipped with
Franklin (or Aircooled Motors) engines.
The inspections and checks in AD 70-
10-8 are still required for all Model 47's
and H-13 series helicopters.

The proposal was prompted by the
service history of tail rotor blade, P/N
47-642-102, fatigue failures. Since
January 1976, ten additional reports
have been received by the agency
indicating an inflight failure of tail rotor
blade, P/N 47-642-102, on six Model
47G--2, a 47G-2A-1, 47J-2, 47D, and 47G-
3 helicopters. These particular
helicopters were all equipped with
Lycoming (Avco) engines.

As a result of inflight blade failures,
Bell Helicopter Textron issued Afert
Service Bulletin Nos. 47-79--3 and 47-79-
4, and OSN 47-79-2 specifying removal
of the tail rotor blade, P/N 47-642-102,
installation of the improved tail rotor
blade, P/N 47-642-117, and also
specifying a reduction in retirement time
from 600 to 300 hours for blades, P/N
47-642-102, installed on all Model 47
series helicopters regardless of the
engine used. It was noted in Service
Bulletin No. 47-79-4 that effective
January 1,1981, blade P/N 47-642-102
will not be available from any Bell
Helicopter Textron authorized supply
outlet.

Interested persons have been afforded
the opportunity to participate in the
making of the amendment. Twelve
responses were received before the
closing date for comments in which all
objected to requiring installation of the
improved tail rotor blades on or before
June 30, 1980, since Bell could not fulfill
the anticipated demand. In the light of
Bell-furnished information and
comments received, the AD requires
installation of the improved tail rotor

blades on or before February 28,1981.
One comment requested clarification
that modified versions of the U.S. Army
H-13 series helicopter comply with the
AD. The proposal applied to H-13 series
helicopters however, the AD contains
an additional clarifying paragraph (f)
that the AD applies to modified versions
of the military H-13 series helicopters.

Five of the responses implied or
stated that AD 70-10-8 was sufficient to
maintain airworthiness of the Model 47's
and stated that they had many, many
hours of satisfactory service without
any tail rotor blade failures. The FAA
has reports of 10 inflight fatigue failures
since January 1976 and must conclude
the AD is not effective for certain Model
47 series helicopters.

One response recommended the 600-
hour life be allowed for restricted
operations. Many of the noted blade
failures have occurred on restricted
helicopters and restricted operations are
generally more severe than general
operations. .

A letter from the NTSB, received after
the closing date for comments,
recommended immediate adoption of an
AD requiring installation of the
improved tail rotor blades on all models
for which it is approved, and requiring
installation of the improved tail rotor
blades as soon as possible on all other
Model 47's including those equipped
with Franklin engines. A letter from an
operator was also received after the
closing date commending the FAA for
not requiring installation of the
impzoved tail rotor blades on Model 47
helicopters equipped with Franklin
engines. The operator cited a long
history of satisfactory service with these
types of Bell Model 47 helicopters. FAA
records of Model 47 accidents
concerning blade fatigue failures
indicate that Franklin engine-powered
Model 47 helicopters arenot susceptible
to tail rotor blade fatigue problems.

Several letters noted a hardship
would occur for Model 47 operators and
their customers if the 300-hour life were
adopted due to a possible short supply
of blade, P/N 47-642-102. The FAA does
not believe a bonafide short supply will
exist, since Bell advised the FAA that 78
blade sets were in stock with about 325
sets on order for delivery before January
1, 1981. It is acknowledged that effective
January 1,1981, blade P/N 47-642-102
will notbe available from any Bell
Helicopter Textron authorized supply
outlet.

Operators, Bell, and the FAA are
concerned about proper distribution of
the available blade supply. Bell will
honor orders for tail rotor blades
provided a bonafide helicopter by model
and serial number, and possibly
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registration number, is furnished with
the order. Thus, Bell will recognize
orders for Model 47 series helicopters
with valid airworthiness certificates.

- This approach is being used to preclude
a large purchase of the blades by other
than owners/operators of the Model 47
series helicopters.

The FAA appreciates receiving th'e
aforementioned comments. The 300-hour
blade life 'must be retained for all
categories of operation in the lighl of the
service experience associated with AD
70-10-8. Paragraph (f) was added to
clarify that modified versions of H-13
series helicopters were included. A note
was added to emphasize that the ,
inspections and checks of AD 70-10-8
have not been canceled or superseded
by this new AD. In the light of
information received, the mandatory,
"retrofit' date for incorporation of the
improved tail rotor blade has been
changed from July 30,1980, to February
28, 1981, to prevent undue hardship
because of parts shortages for Model 47
operators and their customers.
Operators are encouraged to install the
improved tail rotor blades as soon as
possible because of their durability and
possible lower operating cost.

Adoption of this Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
§ 39.13 of Part 39 of the Federal Aviation
Regulations (14 CFR 39.13) is amended
by adding the following'new-
airworthiness directive:

Bell: Applies to all Model 47 series
helicopters and military Model H-13, OH-13,
and TH13T series helicopters certificated in
all categories that are equipped with tail'
rotor blades, P/N 47-642-102, except for
those helicopters equipped with Franklin (or
Aircooled Motors) engines. (Airworthiness
Docket No. 67-SW-68.)],
Compliance required as indicated.

To prevent possible failure of tail rotor
blades, P/N 47-842-102, due to fatigue cracks,
accomplish the following:

(a) Blades with 250 or more hours' time in
service on the effective date of this AD must
be removed from service within the next 50
hours' time in service and must be destroyed.

(b) Blades with less than 250 hours' time in
service on the effective date of this AD must
be removed from service prior to or on
attaining 300 hours' time in service and must
be destroyed on attaining 300 hours' total
time in service.

(c) Prior to further flight after February 28,
1981, install improved tail rotor blade-s, P/N
474A42-117, unless already accomplished, in
accordance with Bell Helicopter Textron
Service Instruction No. 428 (47G-2A, G-2A-1,
C-3, G-3B, G-3B-1, G-3B-2, G-4, G-4A, G-5,
J-2, and J-2A) or No. 438 (47G and 47G-2), as
appropriate, or data approved by the Chief,
Engineering and Manufacturing Branch, FAA,.
Southwest Region.

(d) The helicopters may be flown in
accordance with FAR 21.197 to-a base where
compliance with this AD can be performed.

(e) Equivalent means of compliance with
paragraph (c) may be approved by the Chief,
Engineering and Manufacturing Branch, FAA,
Southwest Region.

(0) This AD applies to modified versions of
the military H-13, OH-13, and TH-13T series
helicopter models. Examples of such modified
versions are the Continental Copters or
Tomcat helicopters, OH-13H/Tomcat Mark 5
series and 6 series, or the Texas Helicopter
OH-13/M74 series helicopters.

Note.-The inspections and checks
specified in AD 70-10-8, Amdt. 39-983, as
amended by Amdt. 39-1063 and Admt. 39-
2642, have not been canceled or superseded
by this AD and are still required.
(Bell Helicopter Textron OSN 47-79-2,
Service Bulletin 47-76-2, Alert Service
Bulletin Nos. 47-79-3 and 47-79-4 pertain to
this subject.)

This amendment becomes effective June t,
1980.
(Secs. 313(a), 601, and 603, Federal Aviation
Actof 1958, as amended (49 U.S.C. 1354(a),
1421, and 1423); sec. 6(c), Department of
Transportation Act (49 U.S.C. 1655(c)); 14
CFR 11.89)

Issued in Fort Worth, Tex., on May 2, 1980.
C. R. Melugin, Jr.,
Director, Southwest Region.
IFR Doe. 80-15092 Filed 5-16-f0 8:45 am]

BILUNG CODE 4910-13-M

14 FR Part 39

[Docket No. 78-WE-5-AD; Amdt. 39-3771]

Airworthiness Directives; Lockheed L-
188 Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment supersedes
a currently effective airworthiness
directive (AD) which requires repetitive
inspections of the wing structure on
Lockheed L-188 airplanes. This
amendment requires additional
repetitive inspections and extends the
applicability of the inspections to
include lower-time airplanes. This AD is
needed to detect and repair fatigue
cracks which ifuncorrected could result
in loss of strength capability of the wing.
DATES: Effective June 23, 1980.
Compliance schedule-As prescribed in

the body of the AD.
FOR FURTHER INFORMATION CONTACT:
Jerry Presba; Execntive Secretary,
Airworthiness Directive Review Board,
Federal Aviation Administration,
Western Region, P.O. Box 92007, World
Way Postal Center, Los Angeles,
California 90009. Telephone: (213) 536-
6351.

SUPPLEMENTARY INFORMATION: A
proposal to amend Part 39 of the Fedoral
Aviation Regulations to include an
airworthiness directive superseding
Amendment 39:-3204 AD 78-09-00,
providing for additional repetitive
inspections of the wing structure on
Lockheed L-188 airplanes was published
in the Federal Register at 44 FR 7558,
The proposal was prompted by reports
of cracks in wing structure in adjacent
areas not covered by the present AD
and by an FAA determination that
subject fatigue damage occurs at an
exposure threshold lower than the
35,000 hours' time in service established
by the superseded AD.

Interested persons have been afforded
an opportunity to participate in the
making of the amendment. No
objections were received. Accordingly,
the proposal is adopted without change.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated.to me by the Administrator,
§ 39.13 of Part 39 of the Federal Aviation
Regulations (14 CFR 39.13) is amended,
by adding the following new
airworthiness directive:

Lockheed-California Company: Applies to
all Model 188A and 188C series airplanes i
certificated in all categories,

To prevent loss of strength capability of the
wing due to fatigue cracking accomplish the
following; unless previously accomplished,

ra) Before accumulating 30,000 hours' time
in service or within the next 100 hours' time
in service on those airplanes with 30,000 or
more hours' time in service, unless
accomplished within last 400 hours:

(1) Inspect the wing front spar lower cap
per paragraph (d) of this AD; and

(2] Reinspect per paragraph (d) prior to
accumulating 500 hours' time in service since
the last inspection required by paragraph
(a)(1).

(b) Within 400 hours' time in service since
inspection required in (a](2) and thereafter at
intervals not to exceed 2,000 hours' time in,
service, inspect per paragraph (e) of this AD.

(c) Inspections per paragraph (e) of this AD
(including the 2,000 hour repetitive
inspection) may be substituted for thb

'inspections required by paragraph (a)(1) and
(a](2) of this AD.

(d) Inspect wing front spar lower cap per
paragraph 1.D.(1) of Lockheed Alert Service
Bulletin 88/SB-699B dated July 13, 1979,
hereinafter referred to as Lockheed ASB 80/
5B-699B.

(e) Inspect spar cap adjacent structure per
,paragraph 1. ,(2), 1.D.(3), 1.D.(4), 1.D.(5),
1.D.(6), 1.D.(7), and 1.D.(8) of Lockheed ASJ
88/SB-699B.

(f) Repair any detected cracks prior to
further flight per Lockheed ASB 88/SB-699B,

(g) Incorporation of the modifications/
repairs defined by the drawings listed below
terminates the inspection requirements of this
AD for the listed paragraphs in ASB 88/SB-
699B.
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(1) Drawing numbers 842174 and 842181 for
paragraphs 1.D.1, 1.D.3, 1.D.4 (spar cap only).
1.D.5 (spar cap at Station 203), 1.D.7 (spar cap
at Stations 159 and 167).

(2) Drawing Numbers 842185 and 842186 for
paragraphs 1.D.2 and 1.D.6.

(3) Drawing Number 842222 for paragraph
1.D.4 (spar web and cap at Station 203 only).

(4) Drawing Number 842217 for paragraph
1.D.4 (spar web at Station 216).

(5) Drawing Number 841738 (spar web at
Station 160).

(h) Alternative inspections, modifications
or other actions which provide an equivalent
level of safety may be used when approved
by the Chief, Aircraft Engineering Division,
FAA Western Region.

This amendment supersedes Amendment
39-3204 (43 FR 19210) AD 78-09-06. This
amendment becomes effective June 23, 1980.
(Secs. 313(a), 601, and 603, Federal Aviation
Act of 1958, as amended (49 U.S.C. 1354(a).
1421, and 1423); sec. 6[c) Department of
Transportation Act (49 U.S.C. 1655(c)); and 14
CFR 11.89)

Note.-The FAA has determined that this
document involves a final regulation which is
not considered to be significant under
Executive Order 12044 as implemented by
DOT Regulatory Policies and Procedures (44
FR 11034; February 26,1979). In addition, the
expected impact is so minimal that this
action does not warrant preparation of a
regulatory evaluation.

Issued in Los Angeles, Calif., on May 5,
1960.
W. R. Frebse,
Acting Director, FAA Western Region.

[FR De. 80-15095 Filed 5-15-t &45 am]
BlLUNG CODE 4910-13-U

14 CFR Part 71

[Airspace Docket No. 80-NE-12]

Alteration of VOR Federal Airway

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment alters the
description of VOR Federal Airway V-
93 between Chester, Mass., and Keene,
N.H., by reducing the airway width to 7
miles wide for 12 miles northwest of
Chester. This action provides additional
controlled airspace for the new
Standard Insfrument Approach
Procedure (SIAP) serving Runway 26 at
Pittsfield Municipal Airport, Pittsfield,
Mass.

EFFECTIVE DATE: May 15,1980.
FOR FURTHER INFORMATION CONTACT:.
Lewis W. Still, Airspace Regulations
Branch (AAT-230), Airspace and Air
Traffic Rules Division, Air Traffic
Service, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, D.C. 20591;
telephone: (202) 426-8525.

SUPPLEMENTARY INFORMATION: The
purpose of this amendment to Subpart C
of Part 71 of the Federal Aviation
Regulations (14 CFR Part 71) is to alter
the description of V-93 between
Chester, Mass., and Keene, N.H., by
reducing the airway width, in part, to 7
miles. The alteration will add protected
airspace for the new SLAP serving
Runway 26 at Pittsfield Municipal
Airport, Pittsfield, Mass. This action will
reduce controller workload by
eliminating excessive coordination and
increase flight safety. Subpart C of Part
71 was republished in the Federal
Register on January 2,1980 (45 FR 307).
Since route width reduction is minor in
nature in this instance and is necessary
to provide the additional controlled
airspace for the new approach
procedures to become effective without
undue delay, I find good cause, in the
interest of flight safety, that notice and
public procedure are impractical and
this amendment may be adopted
immediately.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
§ 71.123 of Part 71 of the Federal
Aviation Regulations (14 CFR Part 71) as
republished (45 FR 307) is amended,
effective May 15,1980, as follows:

Under V-93--"Pawling, N.Y.; Chester,
Mass.; Keene, N.H.;" is deleted and
"Pawling, N.Y.; Chester, Mass.. 12 miles
wide (4 miles E. and 3 miles W. of
centerline); Keene, N.H.;" is substituted
therefor.
(Secs. 307(a) and 313(a). Federal Aviation Act
of 1958 (49 U.S.C. 1348(a) and 1354[a)); sec.
6(c), Department of Transportation Act (49
U.S.C. 1655(c)); and 14 CFR 11.09.)

Note.-The FAA has determined that this
document Involves a regulation which Is not
significant under Executive Order 12044, as
implemented by DOT Regulatory Policies and
Procedures (44 FR 11034; February 261979).
Since this regulatory action involves an
established body of technical requirements
for which frequent and routine amendments
are necessary to keep them operationally
current and promote safe flight operations.
the anticipated impact is so minimal that this
action'does not warrant preparation of a
regulatory evaluation.

Issued in Washington, D.C.. on May 9.1980.
B. Keith Potts,
Acting Chief, Airspace and Air Troffic Rules
Division.
IFR Doc. 80-105 Filed $-I - &45 amj

BILUING CODE 4910-13-1

14 CFR Part 71

[Airspace Docket No. 79-GL-66]

Alteration of Control Zone

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: The nature of this federal
action is to expend the existing control
zone serving Flying Cloud Airport.
Minneapolis, Minnesota, and to
designate additional controlled airspace
to encompass revisions to existing
approach procedures.
EFFECTIVE DATE: July 10, 1980.
FOR FURTHER INFORMATION CONTACT:.
Doyle W. Hegland, Airspace and
Procedures Branch, Air Traffic Division,
AGL-530, FAA, Great Lakes Region,
2300 East Devon Avenue, Des Plaines,
Illinois 60018. Telephone (312) 694-4500,
Extension 456.
SUPPLEMENTARY INFORMATION: The
intended effect of this action is to insure
segregation of the aircraft using these
approach procedures in instrument
weather conditions and other aircraft
operating under visual weather
conditions. The expansion and slight
alteration to the control zone boundary
is mainly a redefinition of the boundary.
The additional airspace required is an
area approximately three-miles by five
miles to the west of the airport. The
circumstance which created this action
was the addition of a new Very High
Frequency Omnidirectional Range
(VOR) Runway 9 Right procedure
serving this airport. A review of the
terminal airspace requirements
necessitates that the FAA add the
additional airspace to insure that all
procedures will be contained within
controlled airspace. In addition.
aeronautical maps and charts will
reflect the defined areas which will
enable other aircraft to circumnavigate
the area in order to comply with
applicable visual flight rule
requirements.

Discussion of Comments

On page 13112 of the Federal Register
dated February 28,1980, the Federal
Aviation Administration published a
Notice of Proposed Rule Making which
would amend § 71.171 of Part 71 of the
Federal Aviation Regulations so as to
alter the control zone at Minneapolis,
Minnesota. Interested persons were
invited to participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA-
No objections were received as a result
of the Notice of Proposed Rulemaking.
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Adoption of Amendment

Accordingly, pursuant to the authority
-delegated to me by the Administrator,
Part 71 of the Federal Aviation
Regulations (14 CFR Part 71) is
amended, effective'July 10 1980, as
follows:

In § 71.171 (45 FR 356) the following
control zone is amended to read:

Minneapolis, Minn. (Flying Cloud)
Within a 5 statute mile radius of Flying

Cloud Airport, Minneapolis, Minnesota
(latitude 44°49'30" N; longitude 93°27'45" W);
within 2.5 statute miles north of the Flying .
Cloud (FCM) VOR 292' radial, extending from
the 5 mile radiu zone to 7.5 statute miles
west of the VOR; within 3 statute miles each
side of the 276* radial of the FCM VOR
extending from the 5 mile radius zone to 8.5
statute miles west of the VOR; and within 2.5
statute miles each side of the FCM VOR 1790
radial extending from the 5 mile radius zone
to 6.5 miles south of the VOR. This cbntrol
zone is effective during the specific dates and
times established in advance by aNotice to
Airmen. The effective dates and times will
thereafter be continuously published in the
Airport/Facility Directory.
(Sec. 307(a), Federal Aviation Act of 1958 (49
U.S.C. 1348(a)); sec. 6(c), Department of
Transportation Act (49 U.S.C. 1655(c)); and
Sec. 11.61 of the Federal Aviation Regulations
(14 CFR 11.61))

Note.-The Federal Aviation
Administration has determined that this
document involves a regulation which is not
significant under Executive Order 12044, as
implemented by Department of
Transportation Regulatory Policies and
Procedures (44 FR 11034; February 26, 1979).
A copy of the final evaluation prepared for
this document is contained in the docket. A
copy of it may be obtained by writing to the
Federal Aviation Administration, Attention:
Rules Docket Clerk (AGL-7); DocketNo. 79-
GL-66, 2300 East Devon Avenue, Des Plaines,
Illinois.

Issued in Des Plaines, ll., on May 1, 1980.
Wm. S. Dalton,
Acting Director, Great Lakes Region.
IFR Doc 80-15090 iled 5-10-8. 8:45 am]

BILUNG CODE 4910-:13-M

14 CFR Part 71

[Airspace Docket No. 80-SO-12]

Alteration of Transition Area,
Mocksville, N.C.

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This rule redesignates an
extension'in the Mocksville, North
Carolina, transition area. This action
provides controlled airspace required to,
protect instrument flight operations at
the Twin Lakes Airport.

EFFECTIVE DATE: June 5, 1980.

ADDRESS: Federal Aviation
Administration, Chief, Air Traffic
Division, P.O. Box 20636, Atlanta,
Georgia 30320.

FOR FURTHER INFORMATION CONTACT:
Harlen D. Phillips, Airspace and
Procedures Branch, Federal Aviation
Administration, P.O. Box 20636, Atlanta,
Georgia, 30320; telephone: 404-763-7646.

SUPPLEMENTARY INFORMATION: In the
Mocksville, North Carolina, Transition
Area described in § 71.181 (45 FR 445),
an extension was designated on the 278'
bearing from the Davie RBN to provide
controlled airspace for aircraft

executing the NDB RWY 9 standard
approach procedure at the Twin Lakes
Airport. The final approach coitrse in the
procedure has been changed to the 275*
bearing. It is necessary to redesignate
the extension to provide the required
controlled airspace to protect aircraft
executing the procedure.

Since this amendment is minor in
nature and creates no'greater burden on
the publid, notice and public procedure
hereon are unnecessary.

Adoption of the Amendment

Accordingly Subpart G, § 71.181 (45
FR 445) of Part 71 of the Federal
Aviation Regulati6ns (14 CFR Part 71) is
amended, effective'0901 G.m.t., June 5,
1980, as follows:

Mocksville, N.C.
* 278o .... is deleted and .....

275* - is substituted therefor."
(Sec. 307(a), Federal Aviation Act of 1958, as
amended (49 U.S.C. 1348(a)) sec. 6(c),
Department of Transportation Act (49 U.S.C.
1655(c)))

Note.-The Federal Aviation
Administration has determined that this
document involves a regulation which is not
significant under Executive Order 12044, as
implemented by DOT Regulatory Policies and
Procedures (44 FR 11034, February 2, 1979).
Since this regulatory action involves an
established body of technical requirements
for which frequent and routine amendments
are necessary to keep them operationally
current and promote safe flight operations,
the anticipated im'pact is no minimal that this
action does not warrant preparation of 6
regulatory evaluation:

Issued in-East Point, Ga., on April 30, 1980.
George R. LaCaille,
Acting Director, Southern Region.
[FR Doe. 80-15091 Filed 5-16-8M 8.45 aml
BILUNG CODE 4910-13-M-

14 CFR Part 71

[Airspace Docket No. 79-GL-681

Designation of Federal Airways Area
Low Routes, Controlled Airspace, and
Reporting Points; Alteration of
Transition Area

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final action.

SUMMARY: The nature of this federal
action is to designate additional
controlled airspace near Van Wert, Ohio
to accommodate a new Non-Directional
Radio Beacon (NDB) Runway 9
instrument approach procedure Into the
Van Wert Municipal Airport, Van Wart,
Ohio established on the basis of a
relocation of the radio beacon from five
miles west of the airport to a site on the
Airport.
EFFECTIVE DATE: July 10, 1980,
FOR FURTHER INFORMATION CONTACT:
Doyle W. Hegland, Airspace and
Procedures Branch, Air Traffic Division,
AGL-530, FAA, Great Lakes Region,
2300 East Devon Avenue, Des Plaines,
Illinois 60018, Telephone (312) 694-4500,
Extension 456.
SUPPLEMENTARY INFORMATION: The
intended effect of this action is to insure
segregation of the aircraft using this
approach procedure in instrument
weather conditions and other aircraft
operating under visual weather
conditions. The floor of the controlled
airspace will be lowered from 1200 feet
above the surface to 700 feet above the
surface for a distance of approximately
three miles west of that now depicted.
The development of the proposed
procedure necessitates that the FAA
alter the designated airspace to insure
thal the procedure will be contained
within controlled airspace. The
minimum descent altitudes fo" this
procedure may be established below the
floor of the 700 foot controlled airspace,
In addition, aeronautical maps and
charts will reflect the area of the
instrument procedure which will enable
other aircraft to circumnavigate the area
-in order to comply with applicable
visual flight rule requirements.

Discussion of Comments

On page 13777 of the Federal Register
dated March 3, 1980, the Federal
Aviation Administration published a
Notice of Proposed Rule Making which
would amend Section 71.101 of Part 71
of the Federal Aviation Regulations so
as to alter the transition area at Van
Wert, Ohio. Interested persons were
invited to participate in this rulemaking
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proceeding by submitting written
comments on the proposal to the FAA.

No objections were received as a
result of the Notice of Proposed Rule
Making.

Adoption of Amendment.

Accordingly, pursuant to the authority
delegated to me by the Administrator,
Part 71 of the Federal Aviation
Regulations (14 CFR Part 71) is
amended, effective July 10, 1980, as
follows:

In Section 71.181 (45 FR 445) the
following transition area is amended to
read:

Van Wert, Ohio
That airspace extending upward from 700

feet above the ground within a 5 miles radius
of Van Wert Municipal Airport, Van Wert,
Ohio (latitude 40°51'51" N., longitude
84"36'36" W.) within 3 miles either side of the
271° bearing from the airport extending from
the five mile radius area to 8 miles west of
the airport.
(Sec. 307(a), Federal Aviation Act of 1958 (49
U.S.C. 1348(a)); Sec. 6(c), Department of
Transportation Act (49 U.S.C. 1655(c)); and
Sec. 11.61 of the Federal Aviation Regulations
(14 CFR 11.61))

The Federal Aviation Administration
has determined that this document
involves a regulation which is not
significant under Executive Order 12044,
as implemented by Department of
Transportation Regulatory Policies and
Procedures (44 FR 11034; February 26,
1979). A copy of the final evaluation
prepared for this document is contained
in the docket. A copy of it may be
obtained by writing to the Federal
Aviation Administration, Attention:
Rules Docket Clerk (AGL-7), Docket No.
79-GL--68, 2300 East Devon Avenue, Des
Plains, Illinois.

Issued in Des Plaines, Illinois, on May 5,
1980.
Wayne J. Barlow,
Director, Great Lakes Region.
IFR Dc. 80--15102 Filed 5-16-f0 8:45 am)

BILLING CODE 4910-13-M

14 CFR Part 71

[Airspace Docket No. 79-GL-63]

Designation of Federal Airways, Area
Low Routes, Controlled Airspace, and
Reporting Points; Alteration of
Transition Area

AGENCY: Federal Aviation
Administration, (FAA), DOT.
ACTION: Final rule.

SUMMARY: The nature of this federal
action is to designate additional
controlled airspace near Rochester,
Minnesota to accommodate a revised

Instrument Landing System (ILS)
Runway 13 instrument approach
procedure into the Rochester Municipal
Airport, Rochester, Minnesota.
EFFECTIVE DATE: July 10,1980.
FOR FURTHER INFORMATION CONTACT.
Doyle W. Hegland, Airspace and
Procedures Branch, Air Traffic Division,
AGL-530, FAA, Great Lakes Region,
2300 East Devon Avenue, Des Plaines,
Illinois 60018, Telephone (312) 694-4500.
Extension 456.
SUPPLEMENTARY INFORMATION: The
intended effect of this action is to insure
segregation of the aircraft using this
approach procedure in instrument
weather conditions and other aircraft
operating under visual weather
conditions. The floor of the controlled
airspace will be lowered from 1200 feet
above the surface to 700 feet above the
surface for a distance of approximately
two miles beyond that now depicted.
The development of the proposed
procedure necessitates the FAA to alter
the designated airspace to insure that
the procedure will be contained within
controlled airspace. In addition,
aeronautical maps and charts will
reflect the area of the instrument
procedure which will enable other
aircraft to circumnavigate the area in
order to comply with applicable visual
flight rule requirements.

Discussion of Comments
On page 13776 of the Federal Register

dated March 3,1980, the Federal
Aviation Administration published a
Notice of Proposed Rule Making which
would amend Section 71.181 of Part 71
of the Federal Aviation regulations so as
to alter the transition area at Rochester,
Minnesota. Interested persons were
invited to participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.

No objections were received as a
result of the Notice of Proposed Rule
Making.

Adoption of Amendment

Accordingly. pursuant to the authority
delegated to me by the Administrator,
Part 71 of the Federal Aviation
Regulations (14 CFR Part 71) is
amended, effective July 10. 1980, as
follows:

In Section 71.181 (45 FR 445) the
following transition area is amended to
read:
Rochester, Minn.

That airspace extending upward from 700
feet above the surface within a 19% mile
radius of the Rochester Municipal Airport,
Rochester, Minnesota (latitude 43'54'3Z" N.
longitude 92"29'47" W); and within 4% miles
southwest and 9V% miles northeast of the

Rochester ILS localizer southeast course.
extending from the 191h mile radius to 24
miles southeast of the airport; and within 5
miles each side of the Rochester ILS localizer
northwest course, extending from the l92z
mile radius to 221/ miles northwest of the
airport.
(Sec. 307(a). Federal Aviation Act of 1958 (49
U.SC. 1348(a)]: Sec. 6(c). Department of
Transportation Act (49 U.S.C. 1655(c)]: Sec.
11.61 of the Federal Aviation Regulations (14
CFR 11.61))

The Federal Aviation Administration
has determined that this document
involves a regulation which is not
significant under Executive Order 12044.
as implemented by Department of
Transportation Regulatory Policies and
Procedures (44 FR 11034; February 26,
1979). A copy of the final evaluation
prepared for this document is contained
in the docket. A copy of it may be
obtained by writing to the Federal
Aviation Administration, Attention:
Rules Docket Clerk (AGL--7, Docket No.
79-GL-63, 2300 East Devon Avenue, Des
Plaines, Illinois.

Issued in Des Plaines, Illinois, on May 5.
1980.
Wayne J. Barlow,
Director, Great LakesRegfo.
IFR Dc. 0-15101 Fikd $-i-ao &, 45aml
BILNG COOE 4910-13-M

14 CFR Part 71

[Airspace Docket No. 80-GL-4]

Designation of Federal Airways, Area
Low Routes, Controlled Airspace, and
Reporting Points;, Alteration of
Transition Area

AGENCY: Federal Aviation
Administration (FAA), DOT.
AcnON: Final rule.

SUMMARY.: The nature of this federal
action is to designate additional
controlled airspace near Albert Lea,
Minnesota to accommodate a revised
Very High Frequency Omnidirectional
Range (VOR) Runway 16 instrument
approach procedure into the Albert Lea
Municipal Airport, Albert Lea,
Minnesota.
EFFECTIVE DATE: July 10, 1980.
FOR FURTHER INFORMATION CONTACT:
Doyle W. Hegland, Airspace and
Procedures Branch, Air Traffic Division.
AGL-530. FAA, Great Lakes Region,
2300 East Devon Avenue, Des Plaines,
Illinois 60018, Telephone (S12) 694-4500.
Extension 456.
SUPPLEMENTARY INFORMATION: The
intended effect of this action is to insure
segregation of the aircraft using this
approach procedure in instrument
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weather conditions and other aircraft
operating under visual weather
conditions. The floor of the controlled
airspace will be lowered from 1200 feet
above the surface to 700 feet above the
surface for a distance of approximately
3 miles beyond that now depicted. The
development of the proposed procedure
necessitates that the FAA alter the
designated airspace to insure that the
procedure will be contained within
controlled airspace. The minimum
descent altitudes for this procedure may
be established below the floor of the 700
foot controlled airspace. In addition,
aeronautical maps and charts Will
reflect the area of the instrument
procedure which will enable other
aircraft to circumnavigate the area in
order to comply with applicable visual
flight rule requirements.
Discussion of Comments

On page 13774 of the Federal Register
dated March 3,1980, the Federal
Aviation Administration published a
Notice of Proposed Rule Making which
would amend Section 71.181 of Part 71
of the Federal Aviation Regulations so-
as to alter the transition area at Albert
Lea, Minnesota. Interested persons were
invited to participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.

No objectiofis were received as a
result of the Notice of Proposed Rule
Making.

Adoption of Amendment
Accordingly', pursuant to the authority

delegated to me by the Administrator,
Part 71 of the Federal Aviation
Regulations (14 CFR Part 71)'is
amended, effective July 10, 1980, as
follows:

In Section 71.181 (45 F.R. 445) the
following transition area is amended to
read:
Albert Lea, Minn.

That airspace extending upward from 700
feet above the surface within an 8.5 mile
radius of the Albert Lea, Airport, (latitude .
43"40'52" N, longitude 93°22'04" W).
(Sec. 307(a), Federal Aviation Act of 1958 (49
U.S.C. 1348(a)); Sec. 6(c), Department of -
Transportation Act (49 U.S.C. 1655(c)); and
Sec. 11.61 of the Federal Aviation Regulations
(14 C.F.R. 11.61))

The Federal Aviation Administration
has determined that this document
involves a regulation which is not
significant under Executive Order 12044,
as implemented by Department of
Transportation Regulatory Policies and
Procedures (44 FR 11034; February 26,
1979). A copy of the final evaluation
prepared for this document is contained
in the docket. A copy of it may be

obtained by writing to the Federal
Aviation Administration, Attention:
Rules Docket Clerk (AGL-7), Docket No.
80-GL-4, 2300 East Devon Avenue, Des
Plaines, Illinois.

Issued in Des Plaines, Illinois, on May 5,
1980.
Wayne J. Barlow
Director, Great Lakes Region.
IFR Doc. 80-15100 Filed 5-16-80. 8:45 am]

BILLNG CODE 4910-13-M

14'CFR Part 71

[Airspace Docket No. 80-AAL-2]

Designation of Federal Airways, Area
Low Routes, Controlled Airspace, and
Reporting Points; Alteration of
Transition Area, Homer, Alaska

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment alters the
transition area at Homer, Alaska, to
provide additional protected airspace
for aircraft conducting the LOC/DME
Back Course instrument approach
procedure and to provide additional
controlled airspace to enable ATC to
more efficiently control aircraft
operations using radar control
procedures from an en route radar
facility which will be relocated from
Fire Island to Kenai, Alaska. This action
is made necessary because a review of
the LOC/DME Back Course instrument
approach procedure revealed that
additional controlled airspace was
nbeded to protect the final approach
course to Runway 21, and the planned
relocation of the Fire Island en route
radar facility to Kenai.
EFFECTIVE DATE: 0901 GMT, July 10,
1980.
FOR FURTHER INFORMATION CONTACT
John Costello, Operations, Procedures,
and Airspace Branch, Air Traffic
Division, Federal Aviation
Administration, Box 14, 701 C Street,
Anchorage, Alaska 99513, telephone
(907) 271-5902.
SUPPLEMENTARY INFORMATION: On April
7, 1980, a Notice of Proposed
Rulemaking was published in the
Federal Register (45 FR 23465) stating
that the Federal Aviation
Administration proposed to enlarge the
1,200-foot floor portion of the Homer,
Alaska, transition area to provide
protected airspace for aircraft
conducting the LOC/DME Back Course
instrument approach procedure and also
to provide adequate controlled airspace
for ATC to use radar control procedures
from an en route radar facility to be

relocated from Fire Island to Kenai.
Interested persons were invited to
participate in this rulemaking process by
submitting written comments on the
proposal to the FAA. Only one comment
was received, i.hich concurred with the
proposal.

Adoption of the Amendment
Accordingly, pursuant to the authority

delegated to me Subpart G, § 71.181 of
Part 71 of the Federal Aviation
Regulations (14 CFR Part 71) as
republished (45 FR 445) is amended as
follows:
Homer, Alaska

Delete all after "(lailude 59'39'08" N,
longitude 151*27'22" W);" and substitute
therefor "and that airspace extending upward
from 1,200 feet above the surface within a 30.
mile radius of the Homer VORTAC extending
from the 027° radial clockwise to the 252'
radial excluding the portion within Control
1218."

(This amendment is made under the authority
of § 307(a) of the Federal Aviation Act of
1958, as amended (49 U.S.C. 1348(a)); § 6(c) of
the Department of Transportation Act (49
U.S.C. 1655(c)): and 14 CFR 11.69)

Note.-The FAA has determined that this
document involves a regulation which is not
significant under Executive Order 12044, as
implemented by DOT Regulatory Policies and
Procedures (44 FR 1134, February 20,1979).
Since this regulatory action involves an
established body of technical requirements
for which frequent.and routine amendments
are necessary to keep them operationally
current and promote safe flight operations,
and anticipated impact is so minimal that this
action does not warrant preparation of a

L regulatory evaluation,
Issued in Anchorage, Alaska, on May 7,

1980.
Robert L. Faith,
Director, Alaskan Region.
[FR Doec. 60-15090 Filed 5-10-80:. 845 aml
BILNG CODE 4910-13-M

14 CFR Part 71

[Airspace Docket No. 80-GL-1]

Designation of Federal Airways, Area
Low Routes, Controlled Airspace, and
Reporting Points; Alteration of
Transition Area
AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: The nature of this federal
action is to designate additional
controlled airspace near Little Falls,
Minnesota to accommodate a revised
Non-Directional Radio Beacon (NDB)
Runway 30 instrument approach
procedure into the Little Falls Municipal
Airport, Little Falls, Minnesota.
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EFFECTIVE DATE: July 10, 1980.
FOR FURTHER INFORMATION CONTACT.
Doyle W. Hegland, Airspace and
Procedures Branch, Air Traffic Division,
AGL-530, FAA, Great Lakes Region,
2300 East Devon Avenue, Des Plaines,
Illinois 60018, Telephone (312) 694-4500,
Extension 456.
SUPPLEMENTARY INFORMATION: The
intended effect of this action is to insure
segregation of the aircraft using this
approach procedure in instrument
weather conditions and other aircraft
operating under visual weather
conditions. The floor of the controlled
airspace will be lowered from 1200 feet
above the surface to 700 feet above the
surface for a distance of approximately
1.5 miles beyond that now depicted. The
development of the proposed procedure
necessitates the FAA to alter the
designated airspace to insure that the
procedure will be contained within
controlled airspace. The minimum
descent altitudes for this procedure may
be established below the floor of the 700
foot controlled airspace. In addition,
aeronautical maps and charts will
reflect the area of the instrument
procedure which will enable other
aircraft to circumnavigate the area in
order to comply with applicable visual
flight rule requirements.

Discussion of Comments

On page 13110 of the Federal Register
dated February 28, 1980, the Federal
Aviation Administration published a
Notice of Proposed Rule Making which
would amend Section 71.181 of Part 71
of the Federal Aviation Regulations so
as to alter the transition area at Little
Falls, Minnesota. Interested persons
were invited to participate in this
rulemaking proceeding by submitting
written comments on the proposal to the
FAA.

No objections were received as a
result of the Notice of Proposed Rule
Making.

Adoption of Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
Part 71 of the Federal Aviation
Regulations (14 CFR Part 71) is
amended, effective July 10, 1980, as
follows:

In Section 71.181 (45 F.R. 445] the
following transition area is amended to
read:

Little Falls, Minn.
That airspace extending upward from 700

feet above the surface within a 6.5 mile
radius of the Little Falls Municipal Airport,
Little Falls, Minnesota (latitude 45°56'56" N:
longitude 24°20'44" W); within 3.0 miles each
side of the 140* bearing from the airport.

extending from the 6.5 mile radius area out to
8.0 miles southeast of the airport, excluding
that portion which overlies the Camp Ripley.
Minnesota transition area.
(Sec. 307(a), Federal Aviation Act of 1958 (49
U.S.C. 1348(a)); Sec. 6(c). Department of
Transportation Act (49 U.S.C. 1655(c)); Sec.
11.61 of the Federal Aviation Regulations (14
C.F.R. 11.61))

The Federal Aviation Administration
has determined that this document
involves a regulation which is not
significant under Executive Order 12044,
a's implemented by Department of
Transportation Regulatory Policies and
Procedures (44 FR 11034; February 26,
1979). A copy of the final evaluation
prepared for this document is contained
in the docket. A copy of it may be
obtained by writing to the Federal
Aviation Administration, Attention:
Rules Docket Clerk (AGL-7), Docket No.
80-GL-1, 2300 East Devon Avenue, Des
Plaines, Illinois.

Issued in Des Plaines. Illinois. on May S.
1980.
Wayne J. Barlow,
Director, Great Lakes Region.
IFR Doc. .-1506 Fded 5-10-ft &4S aml
BILWNG CODE 4910-13-M

14 CFR Part 71

[Airspace Docket No. 80-GL-3]

Designation of Federal Airways Area
Low Routes, Controlled Airspace, and
Reporting Points; Designation of
Transition Area

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: The nature of this Federal
action is to designate controlled
airspace near Dodge Center, Minnesota
to accommodate a new Very High
Frequency Omnidirectional Range
(VOR-A} instrument approach into
Dodge County Municipal Airport. Dodge
Center, Minnesota established on the
basis of a request from the Dodge
County Airport officials to provide that
facility with instrument approach
capability.
EFFECTIVE DATE: July 10, 1980.
FOR FURTHER INFORMATION CONTACT:
Doyle W. Hegland, Airspace and
Procedures Branch, Air Traffic Division,
AGL-530, FAA, Great Lakes Region,
2300 East Devon Avenue. Des Plaines,
Illinois 60013, Telephone (312) 694-4500.
Extension 456.
SUPPLEMENTARY INFORMATION: The
intended effect of this action is to insure
segregation of the aircraft using this
approach procedure in instrument

weather conditions and other aircraft
operating under visual conditions. The
floor of the controlled airspace in this
area will be lowered from 1200 above
ground to 700' above ground. The
development of the proposed instrument
procedures necessitates that the FAA
lower the floor of the controlled
airspace to insure that the procedure
will be contained within controlled
airspace. The minimum descent altitude
for this procedure may be established
below the floor of the 700 foot controlled
airspace. In addition, aeronautical maps
and charts will reflect the area of the
instrument procedure which will enable
other aircraft to circumnavigate the area
in order to comply with applicable
visual flight rule requirements.

Discussion of Comments
On page 13775 of the Federal Register

dated March 3,1980. the Federal
Aviation Administration published a
Notice of Proposed Rule Making which
would amend Section 71.181 of Part 71
of the Federal Aviation Regulations so
as to designate a transition area at
Dodge Center, Minnesota. Interested
persons were invited to participate in
this rulemaking proceeding by
submitting written comments on the
proposal to the FAA.

No objections were received as a
result of the Notice of Proposed Rule
Making.

Adoption of Amendment
Accordingly. pursuant to the authority

delegated to me by the Administrator,
Part 71 of the Federal Aviation
Regulations (14 CFR Part 71] is
amended, effective July 10, 1980, as
follows:

In Section 71.181 (45 FR 445] the
following transition area is amended to
read:
Dodge Center, Minnesota

That airspace extending upward from 700
feet above the surface within a 6.5 mile
radius of the Dodge County Municipal
Airport. Dodge Center, Minnesota (Latitude
4401'15" N: Longitude 925400' W]
excluding that portion which overlies the
Rochester, Minnesota transition area.
(Sec. 307(a). Federal Aviation Act of 1958 (49
U.S.C. 1348(a)); Sec. 6(c). Department of
Transportation Act (49 U.S.C. 1655(c)): Sec.
11.61 of the Federal Aviation Regulations (14
CFR 11.61).)

The Federal Aviation Administration
has determined that this document
involves a regulation which is not
significant under Executive Order 12044,
as implemented by Department of
Transportation Regulatory Policies and
Procedures (44 FR 11034; February 26,
1979). A copy of the final evaluation
prepared for this document is contained
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in the docket. A copy of it may be
obtained by writing to the Federal
Aviation Administration, Attention:
Rules Docket Clerk (AGL-7), Docket No.
80-GL-3, 2300 East Devon Avenue, Des.
Plaines, Illinois.

Issued in Des Plaines, Illinois, on May 5,
1980.
Wayne J. Barlow,
Director, Great Lakes Region.
IFR Doe. 80-15099 Filed 5-1-80. &45 aml'
BILUNG CODE 4910-13-M

14 CFR Part 7-i
[Airspace Docket No. 80-WE-3 -

Designation of Feaeral Airways, Area
Low Routes, Controlled Airspace, and
Reporting Points; Establishment of
Transition Area

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment designates a
transition area at St. Johns, Arizona. The
transition area is necessary to provide
controlled airspace for arrival/departure
operations for the St. Johns Municipal
Airport, St. Johns, Arizona.
EFFECTIVE DATE: July 10, 1980.
FOR FURTHER INFORMATION CONTACT:
Mr. Thomas W. Binczak, Airspace and
Procedures Branch, Air Traffic Division,
Federal Aviation Administration, 15000
Aviation Boulevard, Lawndale,
California 90261. Telephone: (213) 536-
6182.
SUPPLEMENTARY INFORMATION:

History
On March 31, 1980, the FAA proposed

to amend Part 71 of the Federal Aviation
Regulations (14 CFR Part 71) to
designate a transition area for St. Johns,
Arizona (45 FR 20902). The FAA has
established an instrument approach
procedure (VOR/DME-A) for the St.
Johns Municipal Airport. Designation of
this transition area is to provide
controlled airspace for increased
aircraft operations in the St. Johns area.
Interested persons were invited to
participate in the rulemaking proceeding
by submitting comments on the proposal
to the FAA. No comments objecting to
the proposalwere received. This
amendment is the same as that
proposed in the notice. Section 71.181
was republished in the Federal Register
on January 2,1980 (45 FR 445).

The Rule
This amendment to Part 71 of the

Federal Aviation Regulations (14 CFR
Part 71) designates a transition area at

St. Johns, Arizona. This transition area
-provides -protection.for IFR arrival/
departure operations authorized in the
St. Johns; Arizona area. This amendment
increases air traffic safety and improves
flow control procedures.

Adoption of the Amendment
,Accordingly, pursuant to the authority

delegated to-me by the Administrator,
§ 71.181 of Part 71 of the Federal
Aviation Regulations (14 CFR Part 71) as
republished (45 FR 445) is amended,
effective 0901 G.m.t., July 10, 1980, as
follows:

Under § 71.181 add:
St. Johns, Arizona

lhatairspace extending upward from 700
feet above the surface within a 5-mile radius
of St. Johns Municipal Airport (latitude
34°31'15" N., longitude 109'22'45" W.) and,
within 4 miles each side of the St. Johns
VORTAC 294- radial extending from the 5-
mile radius area to the VORTAC.
(Secs. 307(a) and 313(a), Federal Aviation Act
of 1958 (49 U.S.C. 1348(a) and 1354(a); Sec.
6(c), Department of Transportation Act (49
U.S.C. 1655(c)]; and 14 CFR 11.69)

The FAA has determined that this
document involves a regulation which is
not significant under Executive Order
12044, as implemented by DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979). Since this
regulatory action involves an
established body of technical
requirements for which frequent and
routine amendments are necessary to
keep them operationally current and
promote safe flight operations, the
anticipated impact is so minimal that
this action d6es not warrant preparation
of a regulatory evaluation;

Issued in Los Angeles, California on May 5,
1980.
W. R. Frehse,
Acting Director, Western Region.
[FR Doe. 80-15097 Filed 5-16-0; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71
[Airspace Docket No. 80-ASW-5]

Designation of Federal Airways, Area
Low Routes, Controlled Airspace, and
Reporting Points; Designation of
Transition Area: Antlers, Oklahoma
AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: The nature of the action
being taken is to designate a transition
area at Antlers, Okla. The intended
effect of the action is to provide
controlled airspace for aircraft

executing a new instrument approach
procedure to the Antlers Municipal
Airport. The circumstance which
created the need -for the action is the,
proposed establishment of a
nondirectional radio beacon (NDB)
located on the airport.
EFFECTIVE DATE: July 10, 1980.
FOR FURTHER INFORMATION CONTACT.
Kenneth L. Stephens~n, Airspace and
Procedures Branch (ASW-535), Air
Traffic Division, Southwest Region,
Federal Aviation Administration, P.O.
Box 1689, Fort Worth, Texas 76101;
telephone 817-624-4911, extension 302.
SUPPLEMENTARY INFORMATION:

History
On March 13, 1980, a notice of

proposed rule making was published in
the Federal Register (45 FR 16198)
stating that the Federal Aviation
Administration proposed to designate
the Antlers, Oklahoma, transition area,
Interested persons were invited to
participate in this rule making
proceeding by submitting written
comments on the proposal to the Federal
Aviation Administration. Comments
were received without objections,
Except for editorial changes this
amendment is that proposed in the
notice.

The Rule

This amendment to Subpart G of Part
71 of the Federal Aviation Regulations
(14 CFR 71) designates the Antlers,
Okla., transition area. This action
provides controlled airspace from 700
feet above the ground for the protection
of aircraft executing proposed
instrument approach procedures to the
Antlers Municipal Airport.

Adoption of the Amendment
Accordingly, pursuant to the authority

delegated to me by the Administrator,
Subpart G of Part 71 of the Federal
Aviation Regulations (14 CFR Part 71) as
republished (45 FR 445) is amended,
effective 0901 GMT, July 10, 1980, as
follows.

In Subpart G, 71.181 (45 FR 445), the
following transition area is designated:
Antlers, Oklahoma

That airspace extending upward from 700
feet above the surface within a 0.5-mile
radius of the Antlers Municipal Airport
(latitude 34°11'34"N., longitude 95°38'59"W.)
and within 3.5 miles each side of the 172'
bearing of the NDB (latitude 34°11'30"N,,
longitude 95°39'06"W.. extending from the
6.5-mile radius area to 8.5 miles south of the
NDB.
(Sec. 307(a), Federal Aviation Act of 1958 (49
U.S.C. 1348(a): and Sec. 6(c), Department of
Transportation Act (49 U.S.C. 1655(c)))
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Note.-The FAA has determined that this
document involves a regulation which is not
significant under Executive Order 12044, as
implemented by DOT Regulatory Policies and
Procedures (44 FR 11034; February 26,1979).
Since this regulatory action involves an
established body of technical requirements
for which frequent and routine amendments
are necessary to keep them operationally
current and promote safe flight operations,
the anticipated impact is so minimal that this
action does not warrant preparation of a
regulatory evaluation.

Issued in Fort Worth, Tex., on May 6,1980.
F. E. Whitfield,
Acting Director, Southwest Region.

IFR Doe. 80-15106 Filed 5-16-80 &.45 am]
BILLING CODE 4910-13--M

14 CFR Part 71

[Airspace Docket No. 79-ASW-60]

Designation of Federal Airways, Area
Low Routes, Controlled Airspace, and
Reporting Points; Alteration of
Transition Area: Lafayette, Louisiana

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Correction to final rule.

SUMMARY: The nature of the action
being taken is to correct a Federal
Register publication that altered the
transition area at Louisiana. The
intended effect of the action is to
provide controlled airspace for aircraft
executing instrument approach
procedures to the Lafayette Regional,
Acadiana Regional, the Abbeville
Municipal Airports. The circumstances
which created the need for the action is
that the airspace was not properly
described as necessary for the
protection of aircraft.
EFFECTIVE DATE: July 10, 1980.

FOR FURTHER INFORMATION CONTACT:.

Kenneth L. Stephenson, Airspace and
Procedures Branch (ASW-535), Air
Traffic Division, Southwest Region,
Federal Aviation Administration, P.O.
Box 1689, Fort Worth, Texas 76101;
telephone 817-624-4911, extension 302.
SUPPLEMENTARY INFORMATION: Federal
Register Document 80-10617 was
published on April 10,1980, (45 FR
24455), and altered the transition area at
Lafayette, La. Inadvertently, in the
description of the transition area, the
extension to the Abbeville Municipal
Airport was improperly described, and
action is taken herein to correct the
description. This correction is a minor
matter upon which the public would
have no particular desire to comment.
Therefore, notice and public procedure
are not necessary.

Adoption of the Amendment
Accordingly, pursuant to the authority

delegated to me by the Administrator
Subpart G of Part 71 of the Federal
Aviation Regulations (14 CFR Part 71) as
republished (44 FR 442) is amended,
effective 0901 GMT, July 10. 1980, as
follows.

In Subpart G. 71.181 (45 FR 445). the
Lafayette, La., transition area is
amended by deleting the present
description and substituting the
following:
Lafayette, La.

That airspace extending upward from 700
feet above the surface within an 8.5-mile
radius of the Lafayette Regional Airport
(latitude 30"12'14"N., longitude 91"5916"W.);
within a 6.5-mile radius of the Abbeville
Municipal Airport (latitude 29'58'30"N..
longitude 92"05'00"W.) and within 2 miles
north and 3 miles south of the 206' radial of
the Lafayette VORTAC extending from the
6.5-mile radius to 9.5 miles northeast; within a
6.5-mile radius of the Acadiana Regional
Airport (latitude 30'02'15"N., longitude
91"53'02"W.). -
(Sec. 307(a). Federal Aviation Act of 1958 (49
U.S.C. 1348(a); and Sec. 6(c), Department of
Transportation Act (49 U.S.C. 1655(c)).)

The FAA has determined that this
document involves a regulation which is
not significant under Executive Order
12044, as implemented by DOT
Regulatory Policies and Procedures (44
FR 11034; February 26,1979). Since this
regulatory action involves an
established body of technical
requirements for which frequent and
routine amendments are necessary to
keep them operationally current and
promote safe flight operations, the
anticipated impact is so minimal that
this action does not warrant preparation
of a regulatory evaluation.

Issued in Fort Worth, Tex, on May 8,1980.
F. E. Whitfield,
Acting Director. Southwest Region.
IFR Doe. 60-15187 Filed 5-15-0 &4S am)
BILuNG CODE 4910-13-M

14 CFR Part 71
[Airspace Docket No. 8o-EA-5]

Designation of Federal Airways, Area
Low Routes, Controlled Airspace, and
Reporting Points; Alteration of
Transition Areas for Quantico, Va., and
Cambridge, Md., and Control Zone for
Quantico, Va.

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This rule alters the Control
Zone of Quantico, Va., and Transition

Areas for Quantico, Va., and Cambridge,
Md., by changing the names of the
Quantico Marine Corp. Air Station and
the Cambridge Municipal Airport.
EFFECTIVE DATE: May 19,1980.

FOR FURTHER INFORMATION CONTACT:.
Charles J. Bell, Airspace and Procedures
Branch, AEA-530, Air Traffic Division.
Federal Aviation Administration.
Federal Building, J.F.K. International
Airport, Jamaica, New York 11430,
Telephone (212) 995-3391.
SUPPLEMENTARY INFORMATION: This rule
is editorial and does not impose any
additional burden on any person. In
view of the foregoing. notice and public
procedure hereon are unnecessary and
the rule may be made effective in less
than 30 days.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator
Subparts F & G of Part 71 of the Federal
Aviation Regulations (14 CFR Part 71]
are amended, effective upon publication
in the Federal Register, as follows:

1. Amend § 71.171 of Part 71, Federal
Aviation Regulations, by altering the
description of the Quantico, Virginia
control zone as follows:

In the text delete "of Quantico MCAS
(Turner Field) Quantico. Virginia" and
substitute therefor, "of Quantico MCAF
(Turner Field) Quantico, Virginia;".

2. Amend § 71.181 of Part 71 of the
Federal Aviation Regulations so as to
amend the description of the Quantico,
Virginia. 700-foot floor transition area as
follows:

In the text delete "of Quantico MCAS
(Turner Field) Quantico. Virginia;" and
substitute therefor "of Quantico, MCAF
(Turner Field) Quantico, Virginia:".

3. Amend § 71.181 of Part 71 of the
Federal Aviation Regulations so as to
amend the description of the Cambridge.
Maryland. 700-foot floor transition areas
as follows:

In the text delete, "of Cambridge Municipal
Airport. Cambridge, Maryland;" and
substitute therefor, "of Cambridge-Dorchester
Municipal Airport. Cambridge. Maryland;"-
(Section 307(a). and 313(a]. Federal Aviation
Act of 1958 (49 U.S.C. 1348(a) and 1354(c)I:
Sec. 6(c) of the Department of Transportation
Act 149 U.S.C. 1655(c)]: and 14 CFR 11.69]

Issued in Jamaica, New York. on April 30.
1980.
Timothy L Hartnett,
Acting Director. Eastern Region.
IFR Doc- 1O-1512 Fi!ed S-16-80. &-43 amI
BILLING CODE 4510-13-M
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14 CFR Part 183

[Docket No. 20339; Amdt No. 183-7]

Representatives of the Admioistrator;
Authorization for the Desighation of
Acoustical Engineering
Representatives

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment authorizes'
the use of designated acoustical
engineering representatives. Those
representatives will perform specified
functions leading to FAA noise level
approval for aircraft covered by noise
certification rules. Those functions may
be performed at any location whenever
the designated representative
determines the activity or data conforms
to the requirements of the applicable
regulations. Neither noise level
certification nor apprbval of
equivalencies to prescribed procedures
and standards are within the scope of
designated representatives' authority.'
This action meets the need to provide
greater flexibility and efficiency in the
noise certification process.
DATES: Effective date-May 19, 1980.
Comments must be received by July 18,
1980.
ADDRESSES: Submit comments on the
rule in duplicate to: Federal Aviation,
Administration, Office of the Chief
Counsel, Attn.: Rules Docket fAGC-204),
Room 916, Docket No. 20339, 800
Independence Avenue, SW.,
Washingtoh, DC 20591. Or, deliver
comments in duplicate to: FAA Rules
Docket, Room 916, 800 Independence
Avenue, SW., Washington, DC.
Comments may be examined in the
Rules Docket, Monday through Friday
between 8:30 a.m. and 5:00 p.m.
FOR FURTHER INFORMATION CONTACT:
Harvey H. Van Wyen, Technical
Analysis Branch (AWS-110), Aircraft
Engineering Division, Office of
Airworthiness, Federal Aviation
Administration, 800 Independence
Avenue, 'SW., Washington, DC 20591;
telephone (202) 426-8192.
SUPPLEMENTARY INFORMATION:

Request for Comments
Although this action is in the form of a

final rule, which involves the
management, procedures, and personnel
of the FAA and, thus, need not be
preceded by notice and public
procedure, comments are invited on the
rule. When the comment period ends, •
the FAA will use the comments received
and any other available information to
review the regulation. After the review,

if changes are found to be appropriate,
the FAA will consider adopting
amendments to the regulations. Persons
wishing to have receipt of their
comments acknowledged must send
with their comments a stamped, self-
addressed post card on which the
following statement is made: ,
"Comments to Docket N6. 20339." The
post card will be'date/stamped and
returned to the commenter.

Discussion of the Amendment

This amendment to Part 183 of the
Federal Aviation Regulations (FARs)
expands the use of designated
enginering representatives of the
Administrator. Those representatives
will perform authorized functions for
noise level approvals for aircraft
covered by FAA noise certification
standards. The designated
representatives are qualified, private
persons. Authority is'delegated to those
individuals to perform specified
functions concerning the conduct and
evaluation, of aircraft noise -certification
tests and test data conformity to
applicable regulations, including
methodologies and any equivalencies

- previously approved by the Director,
Environment and Energy for that noise
test series. Delegation of thbse functions
is contemplated and authorized under
section 314 of the Federal Aviation Act
of 1958, as amended (49 U.S.C. 1355).

The Chief of the Aircraft Engineering
Division, Office of Airworthiness with
the approval of the Director,
Environment and Energy (or their
designees), may select representatives
from qualified persons who apply for
designation. Application for designation
is made by a letter accompanied by a

•statement of qualifications to properly
perform those prescribed functions.
Minimum qualification for designated
representatives include eight years of
appropriate and progressively
responsible professional engineering
experience, one year of which must be
in association with, and recognized by,
the FAA. For purposes of meeting the
experience requirement, applicants
should identify their experience with
aircraft noise flight testing; acoustical
instrumentation and measurement; data
correction and analysis; noise
certification regulations, documentation,
and guidance materials. The
qualifications of each applicant will be
carefully reviewed by the FAA.
Designations will include conditions and
limitations appropriate to the
representative's training, experience,
and knowledge.

Functions of designated
representatives are restricted to those
for which the representative is qualified

and found necessary to determine
conforriiity with the noise certification
test requirements for aircraft covered by
the noise standards. For transport
category large airplanes and turbojet-
powered airplanes, the applicable rules
are prescribed under FAR Part 36,
Subpart B, Appendixes A and B, and the
test conditions prescribed in Appendix
C. For propeller-driven small airplanes,
the rdles are under FAR Part 36, Subpart
F; and Appendix F, Parts A, B, and C.
Those functions may include witnessing
and approving aircraft noise tests and
approving measured noise data and
noise analyses and results. The
designated representative will
determine conformity to the applicable
regulations, including noise evaluation
methodology and any equivalencles
approved by the Director, Environment
and Energy. Those determinations lead,
to, but are not themselves, findings or
approvals of compliance with the noise
level requirements. Thus, a
representative may not (1) determine
that a-design change is not an
"acoustical change"; (2) approve
"equivalencies" to prescribed
procedures or standards; or (3)
certificate aircraft noise levels. The
representative must make such reports
as are required by the Administrator or
the Adriinistrator's designee.

As prescribed for other designated
representatives under Part 183, the
acoustical engineering representatives
will be issued-a "Certificate of
Designation" specifying the kind of
designation for which the representative

tis qualified. The certificate will also
-contain the conditions and limitations
that apply to the exercise of the
designation. Unless sooner terminated,
the certificate is effective for one year
after it is issued; it may be renewed for
additional one-year intervals at the
Administrator's discretion.

Under this amendment, Part 183 does
not require aircraft manufacturers or
other affected persons to use an
acoustical engineering representative. In
some cases, an applicant for noise
certification or acoustical change
approval may not have an employee
who is qualified to be so designated. Or,
the applicant may not wish to employ,
or contract with, a qualified person to
serve in that capacity. In those
situations, qualified FAA personnel will
continue to perform those functions.

Editorial Changes
This amendment to Part 183 includes

the editorial changes necessary to
reflect the reorganization of the FAA's
Flight Standards Service, under the
Associate Administrator for Aviation
Standards, as the Office of Flight
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Operations and the Office of
Airworthiness. The title "Flight
Standards" is retained, however, for
FAA's regional and field organizations.
Thus, under § 183.11, the Chief of the
Aircraft Engineering Division (or the
Chief's designee) may select Designated
Engineering Representatives and the
Chief of the Aircraft Manufacturing
Division (or the Chief's designee) may
select Designated Manufacturing
Inspection Representatives. In addition,
the words "the representative" are
substituted for the word "he" in the
various paragraphs under § 183.29, to
clarify that the determination involved
is made by the designated
representative.

Cost Evaluation
This amendment will result in

potential cost savings to applicants for
noise level approvals. It permits the use
of designated representatives to avoid
costly delays in conducting and
validating noise certification tests.
Applicants will be better able to plan
and expedite aircraft noise tests under
Part 36 when conditions are more
favorable to conducting those tests. In
addition, it is expected that this
amendment will lessen the demand for
the use of FAA personnel, freeing them
to perform their other duties with a
resultant cost savings for the Federal
Government.

As previously discussed, this
amendment does not require the use of
designated engineerinm representatives
or the employment of, or contracting
with, qualified personnel to perform the
functions of those representatives. The
election to use representatives is left
entirely to the discretion of applicants.
They may base their decisions on their
particular circumstances. Thus, the
expected impact of this amendment is so
minimal that it does not warrant a full
regulatory evaluation analysing the
economic consequences of the
regulation.
Effective Date

This amendment to the Federal
Aviation Regulations involves matters
relating to the agency's management,
personnel, delegation of authority, and
the process employed in fulfilling the
FAA's statutory responsibilities.
Accordingly, I find, under 5 U.S.C. 553.
that notice and public procedure is
unnecessary and that good cause exists
for making it effective in less than 30
days after publication in the Federal
Register.

By so doing, the benefits of the use of
designated acoustical engineering
representatives are made immediately
available to those applicants for noise

level approvals who elect to take
advantage of the relief granted by the
rule change. The FAA is currently
implementing the necessary
administrative matters to begin
designating private individuals as
acoustical engineering representatives
as soon as practicable.

Adoption of the Amendment
Accordingly. Part 183 of the Federal

Aviation Regulations (14 CFR Part 183)
is amended, effective May 19. 1280, as
follows:

1. By amending § 183.11 by amending
paragraph (c) to read as follows:

§ 183.11 Selection.

(c)(1) The Chief of the Aircraft
Engineering Division, or the Chiefs
designee, may select Designated
Engineering Representatives from
qualified persons who apply by a letter
accompanied by a "Statement of
Qualifications of Designated
Engineering Representative."

(2) The Chief of the Aircraft
Manufacturing Division, or the Chiefs
designee, may select Designated
Manufacturing Inspection
Representatives from qualified persons
who apply by a letter accompanied by a
"Statement of Qualifications of
Designated Manufacturing Inspection
Representative."

§ 183.29 [Amended]
2. By amending § 183.29 as follows:
a. By amending paragraphs (a)

through (h) by deleting the word "he"
wherever it appears and substituting for
it the words "the representative."

b. By adding a new paragraph (i) to
read as follows:

§ 183.29 Designated engineering
representatives.

(i) An acoustical engineering
representative may witness and approve
aircraft noise certification tests and
approve measured noise data and
evaluated noise data analyses, within
the limits prescribed by, and under the
general supervision of, the
Administrator, whenever the
representative determines that the noise
test, test data, and associated analyses
are in conformity with the applicable
regulations of this chapter. Those
regulations include, where appropriate,
the methodologies and any
equivalencies previously approved by
the Director, Environment and Energy,
for that noise test series. No designated
acoustical engineering representative
may determine that a type design

change is not an acoustical change, or
approve equivalencies to prescribed
noise procedures or standards.
(Secs. 313(a). 314.601.603.608, and 609.
Federal Aviation Act of 1958, as amended (49
U.S.C. 1354(a). 1355,1421.1428. and 1429):
Sec. 6(c). Department of Transportation Act
(49 U.S.C. 165(c)))

Note.-The FAA has determined that this
document involves a regulation which is not
significant under Executive Order 12044. as
Implemented by DOT Regulatory Policies and
Procedures (44 FR 11034: February 26.1979).
and. as discussed in the preamble, the
expected impact of this amendment is so
minimal that it does not warrant a full
regulatory evaluation.

Issued in Washington. DC on May 14.1980.
Langhorne Bond,
Administrator.
IFR Dc. -8-15Z11 Faed .-15-80 &45 aml
BILLING CODE 4910-13-U

CIVIL AERONAUTICS BOARD

14 CFR Part 380

[SPR-170; AmdL 10]

Public Charters

AGENCY: Civil Aeronautics7Board.
ACTION: Interpretative amendment.

SUMMARY: The CAB is amending its
Public Charter rules to make clear that
after a major change in a charter
package, a charter operator must make
all refunds required to be included in the
operator-participant contract. The
change is at the Board's own initiative.
DATES: Adopted: May 13,1980. Effective:
May 13, 1980.
FOR FURTHER INFORMATION CONTACT.

Mark Schwimmer, Office of the General
Counsel, Civil Aeronautics Board, 1825
Connecticut Avenue, NW., Washington,
D.C. 20428; 202-673-5442.
SUPPLEMENTARY INFORMATION: The
Public Charter rule (14 CFR 380.32)
requires a charter operator to describe,
in the contract it offers to charter
passengers, their rights to a refund in the
event of a cancellation or major change
in the charter program. The rule also
states (14 CFR 380.33) that the operator
must make all refunds described in the
contract after a major change in a
charter package. The Board intended
that these rules would make the
operator's duty to give refunds both a
direct requirement of the rule and a
contractual obligation.

It has come to the Board's attention,
however, that these rules could be
misconstrued. If the operator failed to
put a refund obligation into the contract
(which would be a violation of the
rules), it might be argued. if a major
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change occurred, that the participant
had no refund right against the operator:
none under the contract because
mention of it was left out of thd contract,
and none under the rule because that
only required the operator to make the
refunds specified in thg'contract. To
correct this unintended loophole, the
rule (§ 380.33(e)) is being amended to
make clear that a refusal to refund
money will be a violation, by stating
that an operator must make refunds
"required to be described" in the
contract.

The Board is also armending the notice
requirement concerning refunds
(§ 380"33(c)) to conform to this
interpretation. The rule currently
requires the operator to notify
participants'of any major change that
occurs in a charter package, and of their
rights to refunds. This amendment adds
after the word "refunds" the words,
"required to be described in the
operator-participant contract." This will
help to ensure that the participants
know their rights, at the time when they
must decide whether or not to dccept or
reject a change in the charter package.

This interpretation will take effect
immediately. Since this is an
interpretative and not a substantive
rule, we find that notice and comment
procedures are unnecessary and the rule
may be made effective less than 30 days
after publication.

Accordingly, in 14 CFR Part 380,
Public Charters, paragraphs (c) and (e)
of § 380.33 are amended to read as
follows:

§ 380.33 Major changes in itinerary or
price; refunds.

(c) The charter operator shall notify
all participants of major changes, as
required by the operator-participant
contracts. This notification shall include
the participants' rights to refunds
required to be.described in the operator-
participant contract. The operator shall,
if applicable, also notify the participants
that the acceptance of a refund
constitutes a waiver of theL9 legal rights.

(e) The charter operator shall make all
refunds requited to be described-in the
operator-participant contract within the
time limits set forth in paragraphs (k),
(n), (r), and (s) of § 380.32, as applicable.

(Secs. 204, 401, 402, 411, 416 6f the Federal
Aviation Act of 1958, as amended, 72 Stat.
743, 92 Slat. 1710, 72 Slat. 757, 769, 92 Stat.
1731,1732; 49 U.S.C. 1324,1371,1372,1381,
1386)

By the Civil Aeronautics Board.
Phyllis T. Kaylor,
Secretary.
lFR Doc. 80-15292 Filed 5-6 8: 4s arch
BILLING CODE 6320-01-Ml

DEPARTMENT OF JUSTICE

28 CFR Part 16

[AAG/A Order No. 48-80]

Production or Disclosure of Material or
Information; Exemption of Records
Systems Under the Privacy Act

AGENCY: Department of Justice.
ACTION: Final rule.

SUMMARY: On October 12,1979, the
Department of Justice published in the
Federal Register a proposal (44 FR
58921) to exempt a new system, the
United States National Central Bureau
Criminal Investigative Records System,
JUSTICE/DAG-007, from the provisions
of subsections (c) (3) and (4), (d), (e) (1),
(2) and (3], (e)(4) (G) and (H], (e) (5) and
(8), (f), and (g) of the Privacy Act, 5
U.S.C. 552a. This exemption is proposed
in those cases where a request for
access to a case file is made prior to
resolution of the case or during an
ongoing investigation. It is needed to
protect-against compromise during the
investigation and to protect the id-entity
of confidential sources.
EFFECTIVE DATE: May 19, 1980.
ADDRESS: Administrative Counsel,
Justice Management Division, Room
1214, Department of Justice,
Washington, D.C. 20530.
FOR FURTHER INFORMATION CONTACT.
William J. Snider, (202) 633-3452.
SUPPLEMENTARY INFORMATION: Upon
further review after publishing the
proposed rule, it was decided that the
acronym INTERPOL would be deleted
from the system name to avoid
misrepresentation or confusion as to the
role of the Department of Justice United
States National Central Bureau'
(USNCB). The system was republished
in the Notice Section of the Federal
Register on March 3, 1980 (45 FR 13847)
to effect this and other changes and to
clarify the role of the USNCB. No
comments were xeceived on the revised
and republished system notice nor on
the proposed regulations which were
.published in the Proposed Rules Section
the same day. Nevertheless, one
clarification has been made in the rule.
The authority cite has been revised to
include 5 U.S.C. 552a(k)(5).

Therefore, pursuant to the authority
vested in the Attorney General by 5
U.S.C. 552a(j)(2), (k)(2), and (k](5), and

delegated to me by Attorney General.
Order No. 793-98, the proposed
regulations amended as described above
are adopted and are set forth below,

Dated: May 8,1980.
Kevin D. Rooney,
Assistant Attorney Generalfor
Administration.

28 CFR is amended in Part 16 by
adding § 16.71 {c) and (d) to read as
follows:

§-16.71 Exemption of the Office of the
Deputy Attorney GeneraLSystems.

* (c) The following system of records is
exempt from 5 U.S.C. 552a(c) (3) and (4),
(d), (e)(1), (2), and (3), (e)(4) (G) and (H),
(e)(5) and (8), (f) and (g):

(1) The Criminal Investigative Records
System (JUSTICE/DAG-007). This
exemption applies only to the extent
that information in this system is subject
to exemption pursuant to 5 U.S.C.
552aaj)(2) and (k)(2), and (k)(5).

(d) Exemptions from the particular
subsections are justified for the
following reasons:

(1) From paragraph (c)(3) because the
release of accounting disclosures would,
place the subject of an investigation on
notice that he is under investigation and
provide him with significant information
concerning the nature of the
investigation, thus resulting in a serious
impediment to law enforcement.

(2) From paragraph (c)(4), (d), (e)(4)
(G), and (H), (f) and (g) because these
provisions concern indiidual access to
records and such access might
compromise ongoing investigations
reveal investigatory techniques and
confidential informants, and invade the
privacy of private citizens who provide
information in connection with a
particular investigation.

.(3) From paragraph (e)(1) because
information received in the course of an
international criminal investigation may
involve a violation of state or local law,
and it is beneficial to maintain this
information to provide investigative
leads to state and local law enforcement
agencies.

(4) From paragraph (e)(2) because
collecting information from the subject
of criminal investigations would thwart
thejnvestigation by placing the subject
on notice.

(5) From paragraph (e)(3) because
supplying an individual with a
statement of the intended use of the
requested information could
compromise the existence of a
confidential investigation, and may
inhibit cooperation.
v(6) From paragraph re)5 because tco evast majority of these records come
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from local criminal justice agencies and
it is administratively impossible to
ensure that the reords comply with this
provision. Submitting agencies are,
however, urged on a continuing basis to
ensure that their records are accurate
and include all dispositions.

(7) From paragraph (e)(8) because the
notice requirements of this provision
could present a serious impediment to
law enforcement by revealing
investigative techniques, procedures,
and the existence of confidential
investigations.
[FR Doc- 80-15262 Filed 5-16-80 &45 am]

BILLING CODE 4410-01-M

DEPARTMENT OF THE TREASURY

Office of Foreign Assets Control

31 CFR Part 515

Cuban Assets Control Regulations;
Transportation of Certain Cuban
Nationals

AGENCY: Office of Foreign Assets
Control, Department of the Treasury
ACTION: Final rule.

SUMMARY: The Office of Foreign Assets
Control is amending the Cuban Assets
Control Regulations. The purpose of the
amendment is to add § 515.415,
interpreting the applicability of the
prohibitions of § 515.201 to transdctions
in connection with the transportation of
certain Cuban nationals to the United
States. The need for the amendment is
to make it clear that all such
transactions are prohibited-by the
regulations. The effect of the
amendment is that interested members
of the public will be on notice that such
transactions are prohibited in the
absence of a specific license issued by
the Office of Foreign Assets Control.
EFFECTIVE DATE: May 15,1980.
FOR FURTHER INFORMATION CONTACT.
Dennis M. O'Connell, Chief Counsel,
Office of Foreign Assets Control,
Department of the Treasury,
Washington, D.C. 20220, (202) 376-0236.
SUPPLEMENTARY INFORMATION: Since the
Regulations involve a foreign affairs
function, the provisions of the
Administrative Procedure Act, 5 U.S.C.
553, requiring notice of proposed rule
making, opportunity for public
participation and delay in effective date
are inapplicable.

The provisions of this interpretation
only affect transactions in connection
with transportation to the United States
of Cuban nationals who do not hold an
unexpired immigrant or non-immigrant
visa or who are not returning residents
of the United States. The interpretation

does not affect ordinary tourist and
family travel to Cuba under the general
license in § 515.560.

31 CFR Part 515 is amended by the
addition of § 515.415, as follows:

§ 515.415 Travel to Cuba; transportation
of certain Cuban Nationals.

(a) The following transactions are
prohibited by § 515.201 when in
connection with the transportation of
any Cuban national, except a Cuban
national holding an unexpired
immigrant or non-immigrant visa or a
returning resident of the United States,
from Cuba to the United States, unless
otherwise licensed:

(1) Transactions incident to travel to,
from, or within Cuba:

(2) The transportation to Cuba of a
vessel or aircraft;

(3) The transportation into the United
States of any vessel or aircraft which
has been in Cuba since the effective
date. regardless of registry;

(4) The provision of any services to a
Cuban national, regardless of whether
any consideration for such services is
furnished by the Cuban national;

(5) The transportation or importation
of baggage or other property of a Cuban
national:

(6) The transfer of funds or other
property to any person where such
transfer involves the provision of
services to a Cuban national or the
transportation or importation of, or any
transactions involving, property in
which Cuba or any Cuban national has
any interest, including baggage or other
such property;

(7) Any other transaction such as
payment of port fees and charges in
Cuba and payment for fuel, meals,
lodging; and

(8) The receipt or acceptance of any
gratuity, grant, or support in the form of
meals, lodging, fuel, payments of travel
or maintenance expenses, or otherwise,
in connection with travel to or from
Cuba or travel or maintenance within
Cuba.

(b) Transactions incident to the travel
to the United States of Cuban nationals
traveling without a visa issued by the
Department of State are not authorized
under the provisions of § 515.564.

(c) Transactions described in
paragraph (a) of this section are not
"transactions ordinarily incident to
travel to and from Cuba" within the
general license of § 515.560.
(Sec. 5, 40 Stat. 415, as amended, 50 U.S.C.
App. 5: sec 620(a), 75 Stat. 445, 22 U.S.C.
2370(a); Proc. 3447, 27 FR 1085. 3 CFR. 1959-
1963 Comp.; F.O. 9193,7 FR 5Z05.3 CFR.
Comp. Supp., p. 1174: E.O. 9989.13 FR 4891, 3
CFR. 1943-1948 Comp., p. 748)

Dated. May 15,1980.
Stanley L Sommerfietd,
Director.
Approved-
Richard 1. Davis,
Assistant Secretary.
JFR Dor.. $-1545Fited.15.-8W .&amI
BILLING COOE 4310-25-M

DEPARTMENT OF DEFENSE

Department of the Navy

32 CFR Part 706

Certifications and Exemptions Under
the International Regulations for
Preventing Collisions at Sea, 1972;
Amendment

AGENCY: Department of the Navy, DOD.
ACTION: Final rule.

SUMMARY. The Department of the Navy
is amending its certifications and
exemptions under the International
Regulations for Preventing Collisions at
Sea. 1972 (72 COLREGS) to reflect that
the Secretary of the Navy: (1) has
determined that USS OHIO (SSBN-726),
USS MICHIGAN (SSBN-727), and USS
GEORGIA (SSBN-729] are vessels of the
Navy which, due to their special
construction and purpose, cannot
comply fully with certain provisions of
the 72 COLREGS without interfering
with their special function as naval
submarines; and (2) has authorized the
use of exemptions allowed in 72
COLREGS' Rules 38(a), 38(b), and 38(g)
by USS OHIO (SSBN-726), USS
MICHIGAN (SSBN-727), and USS
GEORGIA (SSBN-729). The intended
effect of this rule is to warn mariners in
waters where 72 COLREGS apply.
EFFECTIVE DATE: April 15, 1980.

FOR FURTHER INFORMATION CONTACT:.
Lieutenant Commander Charles Stanley
PRENTACE, JAGC, USN, Admiralty
Division. Office of the Judge Advocate
General. Navy Department, 200 Stovall
Street, Alexandria, Virginia 2233Z
Telephone number (202) 325-9744.
SUPPLEMENTARY INFORMATION: This
amendment to Part 706 provides notice
that the Secretary of the Navy has
certified that USS OHIO (SSBN-726),
USS MICHIGAN (SSBN-727), and USS
GEORGIA (SSBN-729) are vessels of the
Navy which, due to their special
construction and purpose, cannot
comply fully with 72 COLREGS: Rule
21(c) regarding the arc of visibility and
location of the stem light; Annex L
section 2(a] i) regarding the height of the
masthead light; Annex L section 2(k)
regarding the height and relative
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positions of the anchor lights; and
Annex I, section 3(b) regarding the
location of the sidelights. Full
compliance with the above-mentioned
72 COLREGS provisions would interfere
with the special function of the ship. The
Secretary of the Navy has certified that
the above-mentionedlights are located
in closest possible compliance with the
applicable 72 COLREGS requirements.

Notice is also provided to the effect
that the Secretary of the Navy has
authorized the use by SSBN-726 class
vessels of certain exemptions permitted
by 72 COLREGS, Rule 38. Specifically,
the use of the exemptions has been
authorized as allowed in Rule 38(a),
pertaining to lights with ranges and
intensities prescribed in Pule 22; Rule
38(b), pertaining to lights with color

specifications prescribed in Annex I,
section 7, and Rule 38(g), pertaining to
sound signal-appliances required by
Annex III.

The Secretary of the Navy has
determined that USS OHIO (SSNB-726,
USS MICHIGAN (SSBN-727), and USS
GEORGIA (SSBN-729] are members of
the SSBN-726 class, are in compliance
with the 1960 Rules of the Road, and
their keels were laid prior to July 15,
1977.

Moreover, it has been determined, in
accordance with 32 CFR Parts 296 and
701, that publication of this amendment
for public comment prior to adoption is
impracticable, unnecessary, and
contrary to the public interest since it is
based on technical findings that the
placement of lights on these ships in a
manner different from that prescribed

herein will adversely affect the ships'
ability to perform their military function.
Accordingly, 32 CFR Part 706 is
amended as follows:

§ 706.2 [Amended]
1. Table One of § 706.2 is amended as

follows to indicate certifications issued
by the Secretary of the Navy:

Distanco In
moters of tor.

ward masthead
light below

Vessel Number minimum
required height,
§ 2(a)(i), annex I

U.S.S. Will Rogers ......... SSBN-659 ... *"
U.S.S. Ohio ..................... SSBN-726 . .. 0
U.S.S. Michigan ................ SSBN-721 .. 70
U.S.S. Georgia ................... SSBN-729. 3.0

2. Table three of § 706.2 is amended as follows to indicate certification issued by the Secretary of the Navy:

Sidelights, dis- Stern light, Forward anchor Anchor lights,
Masthead light. Sidelights, arc Stem right, tance inboard distance for- light, height relationship of

Vessel Number arc of visibility; of visibility; arc of visibility; of ship's sides ward of stern above hull alt light to for'
rule 21 (a) rule 21 (b) rule 21(c) in meters: In meters; In motors: ward light In

§ 3(b), annex I rule 21(c) § 2(K). annex I moters § 2(K),
annex I

U.S.S. Will Rogers . ....... ................ . . . . . . . . .
U.S.S. Ohio.; .............................. .. 225" 1125' 209' 5.3 9.0 3.0 4.0 below,
U.S.S. Michigan . ..... SSBN-727 .............. 225' 112.5" 209' 5.3 9.0 3.8 4.0 below,
U.S.S. Georgia . .............. SSBN-729 ......................... 25 112.5" 209' 5.3 9.0 3.8 4.0 below,

§ 70-6.3 [Amended]
3. Table One of § 706.3 is amended as

follows to indicate exemptions
authorized by the Secretaryof the Navy:

Lights with
ranges in

uale 22,
Vessel or class 4 years:

rule 38(a)

Lights with
color
specs
in § 7,

annex I,
4 years;

rule 38(b)

Sound
signal

appliances
in annex Ill.

9 years
rule 38(g)

SSBN-640 Class .......... . .. ... ...

SSBN-726 Class ........ X. X X

(E.O. 11954 and 33 U.S.C. 1605) -.

Effective Date. The effective date of this
Amendment will be April 15, 1980.

Dated: April 15, 1980.
Edward Hidalgo,
Secretary of the Navy.
iFR Dec. 80-15205 Filed 5-10-M, &45 aml

BILLING CODE 3810-71-M

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 110

[CGD 79-119]

Reduction of-Temporary Anchorage E,
San Juan Harbor, P.R.

AGENCY: Coast Guard, DOT.
ACTION: Final rule,.

SUMMARY: This rule reduces the size of
Temporary Anchorage E, San Juan
Harbor, Puerto Rico. The reduction is
considered necessary due to the
construction of mooring dolphins within
the present anchorage area. Reducing
the size of the Temporary Anchorage
Area will ensure it is well removed from
vessels utilizing the mooring dolphins.
EFFECTIVE DATE: This amendment is
effective June 18, 1980.

FOR FURTHER INFORMATION CONTACT:
Ensign Rhae A. Giacoma, Office of
Marine Environment and Systems (G-
WLE/TP11) Room 1611, U.S. Coast
Guard Headquarters, 2100 Second St.,
S.W., Washington, D.C. 20593 (202) 426-,
1927.

SUPPLEMENTARY INFORMATION: On
February 19, 1980, the Coast Guard
published a proposed rule (45 FR 10812)
concerning this amendment Interested
persons were given until April 1, 1980 to
submit comments. No comments were
received. The Coast Guard has
determined that in accordance with the
Department of Transportation's
Regulatory Policies and Procedures (44
FR 11034), this amendment is
nonsignificant,

DRAFTING INFORMATION: The principal
persons involved in drafting this rule are
Ensign Rhae A. Giacoma, Project
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Manager, Office of Marine Environment
and Systems and Lieutenant J. W. Salter,
Project Attorney, Office of the Chief
Counsel.

In consideration of the foregoing, Part
110 of Title 33 of the Code of Federal
Regulations is amended by revising
paragraph (a)(2) of § 110.240 to read as
follows:

§ 110.240 San Juan Harbor, P.R.
(a] * * *

(2) Temporary Anchorage E (general).
Beginning at a point which bears 262* T,
878 yards from Isla Grande Aero
Beacon; thence along a line 75°47', 498
yards; thence along a line 134°49'. 440
yards; thence along a line 224*49' to the
northerly channel limit of Graving Dock
Channel, and thence to the point of
beginning.

(Sec. 7, 38 Stat. 1053. as amended (33 U.S.C.
471]; sec 6(g)(1(A), 80 Stat. 937 (49 U.S.C.
1655(g)[1(A); 49 CFR 1.46(c)[1))

Dated: May 7, 1980.
W. E. Caldwell,
RearAdmiral, U.S. Coast Guaid, Chief Office
of Marine Environment andSystems.
1FR Doc. 80-15297 Filed 5-16-M. 8:45 am]
BILLING CODE 4910-14-4

33 CFR Part 110

[CGD 79-170]

Establishment of Special Anchorage
Area, Duluth-Superior Harbor, Duluth,
Minn.

AGENCY: Coast Guard, DOT.
ACTION: Final rule.

SUMMARY: The Coast Guard, at the
request of the Park Point community
club, Duluth, Minnesota, is amending the
Anchorage Regulations by establishing a
Special Anchorage Area adjacent to
Park Point in Duluth-Superior Harbor,
Duluth, Minnesota (Superior Bay). This
area will be for the use of the general
public. It is needed because of the large
increase of pleasure craft utilizing this
area. Establishment of the Special
Anchorage Area will eliminate the
necessity for displaying anchor lights on
vessels of 65 feet or less while anchored
within the area.
EFFECTIVE DATE: This amendment is
effective on June 18, 1980.
FOR FURTHER INFORMATION CONTACT.
Ensign Rhae A. GIIACOMA, Office of
Marine Environment and Systems (G-
WLE/TP11), Room 1611, U.S. Coast
Guard Headquarters, 2100 Second St.,
S.W. Washington, D.C. 20593, (202) 426-
1927.
SUPPLEMENTARY INFORMATION: On
February 19, 1980, the Coast Guard

published a proposed rule (45 FR 10813)
concerning this amendment. Interested
persons were given until April 1,1980 to
submit comments. No comments were
received. The Coast Guard has
determined that, in accordance with the
Department of Transportation's
"Regulatory Policies and Procedures"
(44 FR 11034), this amendment is
nonsignificant.
DRAFTING INFORMATION: The principal
persons involved in drafting this rule are
Ensign Rhae A. GIACOMA, Project
Manager, Office of Marine Environment
and Systems and Lieiitenant J.W.
SALTER, Project Attorney, Office of the
Chief Counsel.

In consideration of the foregoing, Part
110 of Title 33 of the Code of Federal
Regulations is amended by adding
§ 110.77a to read as follows:

§ 110.77a Duluth-Superior Harbor, Duluth,
Minn.

The area adjacent to Park Point in
Duluth-Superior Harbor within the
following boundaries: beginning at
latitude 46"45'19.3"N., longitude
92°04'43"W.; thence to latitude
46°45'11.7"N., longitude 92"05'0"W.;
thence to latitude 46"44'21.2"N.,
longitude 92°04'15.7"W.; thence to
latitude 46=44'29.4"N., longitude
92°03'57.5"W.; thence to the point of
beginning.
(Sec.1, 28 Stat. 647. as amended, (33 U.S.C.
258); sec. 6(g)(1)(C) 80 Stat. 937. (49 U.S.C.
1655 (g)(1)(C)J: 49 CFR 1.46 (c](3)).

Dated May 7,1980.
W. E. Caldwell,
RearAdmiral. US. Coast Guard, Chief, Office
of Marine Environment ond Systems.
[FR Dmc, 80-15M, Fed5 -16-W0 8.43 am]
BILLING CODE 4910-14-

33 CFR Part 110

[CGD 79-118]

Establishment of Special Anchorage
Area, Manatee River, Bradenton, Fla.

AGENCY: Coast Guard, DOT.
ACTION: Final rule.

SUMMARY: This rule establishes a
Special Anchorage Area on the Manatee
River, Bradenton, Florida. With the
establishment of this Special Anchorage
Area. owners pf small pleasure craft
would be relieved of the requirement to
carry and display anchor lights while at
anchor. This area will provide space
well removed from channels and
fairways to accommodate anchoring of
local and transit pleasure craft.
EFFECTIVE DATE: This amendment is
effective on June 18, 1980.

FOR FURTHER INFORMATION CONTACT:

Ensign Rhae A. Giacoma, Office of
Marine Environment and Systems (G-
WLE/TPIl), Room 1611, U.S. Coast
Guard Headquarters, 2100 Second St.,
SW., Washington. D.C. 20593 (202] 426-
1927.
SUPPLEMENTARY INFORMATION: On
February 19,1980, the Coast Guard
published a proposed rule (45 FR 10813)
concerning this amendment. Interested
persons were given until April 1,1980 to
submit comments. No comments were
received. The Coast Guard has
determined that, in accordance with the
Department of Transportation's
"Regulatory Policies and Procedures"
(44 FR 11034). this amendment is
nonsignificant.
DRAFTING INFORMATION: The principal
persons involved in drafting this rule are
Ensign Rhae A. Giacoma, Project
Manager, Office of Marine Environment
and Systems, and Lieutenant J. W.
Salter. Project Attorney, Office of the
Chief Counsel.

In consideration of the foregoing, Part
110 of Title 33 of the Code of Federal
Regulations is amended by adding
§ 110.74a to read as follows:

§ 110.74a Manatee River, Bradenton,
Florida.

The waters of the Manatee River
enclosed by a line beginning at latitude
27*31'18.6" N. longitude 82"3849.2" W.;
thence westerly to latitude 27*31'21" N.,
longitude 82"37'7.2" W. thence
northwesterly to latitude 27°31'22.2" N.,
longitude 8237'8A" W.; thence
northeasterly to latitude 27*31'25.8" N
longitude 82°37'00" W; thence easterly
to latitude 27*31'24" N., longitude
82"3644A" W4 thence to the point of
beginning.
(Sec. 1. 30 Slat. 98 as amended, (33 US.C.
180); sec. 6[g](1)(B). 80 Stat 937; (49 US.C.
1655(g)lhl(B)}: 49 CFR 1A6(c}(2}

Dated: May 7.1980.
W. E. Caldwell.
RearAdmiral, US. Coast Guard Chief, Office
of Marine Envfronmental Systems.
IFR Doc. 80-15310 F5-1d -If 8:45am!
BILLING COoE 4910-14-M

33 CFR Part 110

[CGD 79-1691

Establishment of Special Anchorage
Area, Cedar Point, Sandusky, Ohio

AGENCY: Coast Guard. DOT.
ACTION: Final rule.

SUMMARY: This rule establishes a
Special Anchorage Area in Sandusky
Bay (Lake Erie) adjacent to Cedar Point,
Sandusky. Ohio. Due to the increase of
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pleasure craft utilizing the waters of
Sandusky Bay, establishment of a
Special Anchorage Area is warranted.
The Special Anchorage would provide a,
safe area, protected from transiting
vessels by a break wall, where small
craft may anchor without having to
display anchor lights.
EFFECTIVE DATE: This amendment is
effective on June 18, 1980.

FOR FURTHER INFORMATION CdNTACT.

Ensign Rhae A. Giacoma, Office of
Marine Environment and Systems (G-
WLE/TP11), Room 1611, U.S. Coast ..
Guard Headquarters, 2100 Second St.,
S.W., Washington, D.C. 20593 (202) 426-
1927.
SUPPLEMENTARY INFORMATION: On
February 19,1980, the Coast Guard
published a proposed rule (45 FR 10814]
concerning this amendmeht. Interested
persons were given until April 1, 1980;to
submit comments. One comment was
received in favor of the anchorage area.
Additionally, the coordinates of the
anchorage area as stated in the proposal
differed by several seconds.from the
coordinates of the breakwall serving as
one of the anchorage's boundaries. The
final rule has been revised to rectify this
discrepancy. The Coast Guard has
determined that, in accordance 'vith the
Department of Transportation's ,
"Regulatory Policies and Procedures"
(44 FR 11034), this amendment is
nonsignificant.
DRAFTING INFORMATION: The principal
persons involved in drafting this-rule are
Ensign Rhae A. Giacoma, Project
Manager, Office of Marifie Environment
and Systems, and Lieutenant J. W.
Salter, Project attorney, Office of the
Chief Counsel.

In consideration of the foregoing, Part
110 of Title 33,of the Code of Federal
Regulations is amended by adding
§ 110.83a to read as follows:

§ 110.83a Cedar Point, Sandusky, Ohio.

The water area enclosed by the break
wall beginning at latitude 41*28'13 , "N.,
longitude 82°40'39"w; then6e along the
break wall to latitude 41°28'21"N.,
longitude 82°40'53"W.; thence along a
straight line southwesterly to latitude
41'28'20"N., longitude 82°40'55"W.;
thence along the break wall to latitude
41°28'33"N., longitude 82°40'58"W.;
thence along the shoreline to the point ol
beginning.

(Sec. 1, 28 Stat. 647, as amended, (33 U.S.C.
258); sec. 6[g)(1)[C) 80 Stat. 937 (49 U.S.C.
1655 (g)(1)(CJ); 49 CFR 1.46 (c) (3).)

, Dated: May 7, 1980.
W. E. Caldwell,
RearAdmiral, U.S. Coast Guard, Chief, Office
ofMarineEnvironment andSystems.
[FR Doc. 80-15309 Filed 5-16-8& 8:45 am]
BILUNG CODE 4910-14-M

33 CFR Part 110

[CGD 79-098]

'Enlargement of Special Anchorage
Area, Niagara River, Youngstown, N.Y.

AGENCY. Coast Guard, DOT.
ACTION: Final rule.

SUMMARY: This rule expands and
redefines the Special Anchorage Area in
the Niagara River, Youngstown, New-
York. An increase in the number of
vessels desiring to anchor in the area
necessitates expansion of this"
anchorage. Expanding the anchorage
will provide additional space in which
vessels of not more than 65 feet in length
may anchor without havingto display
anchor lights. Also, it is believed that a
redefinition of the existing Special
Anchorage Area by means of using
latitude and longitude coordinates
would clarify the location.
EFFECTIVE DATE: This amendment is
effective on June.18, 1980.
FOR FURTHER INFORMATION CONTACT.
Ensign Rhae A. Giacoma, Office of
Marine Environment and Systems,(C-
WLE/TP11), Room 1611, U.S. Coast
Guard Headquarters, 2100 Second St.,
S.W., Washington, D.C. 20593 (202) 426-
1927.
SUPPLEMENTARY INFORMATION: On
February 19, 1980, the Coast Guard
published a proposed rule (45 FR 10810]
concerning this amendinent. Interested
persons were given until April 1, 1980 to
submit comments. No comments were
received. The Coast Guard has
determined that, in accordance with the
Department of Transportatign's
"Regulatory Policies and Procedures"
(44 FR 11034), this amendment is
nonsignificant.
DRAFTING INFORMATION: The principal
persons involved in drafting this rule are
Ensign Rhae A. Giacoma, Project
manager, Office of Marine Environment
and Systems and Lieutenant J. W. Salter,
Project Attorney, Office of the Chief
Counsel.

In consideration of the foregoing, Part
110 of Title 33 of the Code of Federal
Regulations is amended by revising
§ 110.85 to read as follows:

§ 110.85 Niagara River, Youngstown, NY.
(a) Area 1. Beginning at a point at the

intersection of the south line of Swain

Street extended with the east shoreline
of the Niagara River at latitude
43°14'33"N., longitude 79°03'7.5"W.
thence westerly to a point at latitude
43°14'33"N., longitude 79'03'15"W.:
thence northerly to a point at latitude
43-14'54.5" N., longitude 79°03'14" W,,
thence southeasterly to a point at
latitude 43°14'52.3"N., longitude
79°03'09"W.; thence southerly to a point
at latitude 43°14'51.4"N., longitude
79°03'09"W.; thence easterly to a point
at latitude 43°14'51.5"N., longitude
79003'6.5"W.; thence along the shoreline
to the point of beginning.

(b) Area 2. Beginning at a point at
latitude 43°14'53.2"N., longitude
79°03'08"W.; thence northwesterly to a
point at latitude 43014'56"N., longitude
79°03'14"W.; thence northbrly to a point
at latitude 43°15'07"N., longitude
79°03'13"W.; thence northwesterly to a
point at latitude 43015'9.5"N,, longitude
79°03'13.5"W.; thence southeasterly to a
point at latitude 43*15'7.5"N,, longitude
79*03'08"W.; thence southerly to the
point of beginning.

(c) Area 3. Beginning at a point at
latitude 43'15'7.9"N., longitude
79°03'03"W.; thence westerly to a point
at latitude 43°15'7.9"N., longitude
79'03'04"W.; thence northwesterly to a
point at latitude 43°15'11.8"N,, longitude
79°03'14"W.; thence northerly to a point
at latitude 43°15'14"N., longitude
79003'14"W.; thence northwesterly to a
point at latitude 43'15'22"N., longitude
79'03'21.5"W.; thence northeasterly to a
point at latitude 43015'25.5"N., longitude i

79003'13"W.; thence along the shoreline
to the point'of beginning.
(Sec 1. 28 Stat. 647 as amended, (33 U.S.C.
258), sec. 6(g](1)(C], 80 Stat. 937 (49 U.S.C.
1655 (g)(1)(CQ); 49 CFR 1.40 (c)(3].)

Dated: May 7,1980.
W. E. Caldwell,
RearAdmiral, U.S. Coast Guard, Chief, Office
ofMarine, Environment and Systems.
[FR Doc. 80-15311 Filed 5-16-80; 8:45 am]

I LUNG CODE 4910-14-M

ENVIRONMENTAL PROTECTION'

'AGENCY

40 CFR Part 52

[FRL 1494-3]

Approval and Promulgation of
Implementation Plans-
Massachusetts; Receipt of
Implementation Plan Revision: New
Source Review Amendments-

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice of receipt of submittal to
satisfy condition of plan approval.

L II I I I I I I I
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SUMMARY: This notice is to announce the
receipt of State Implementation Plan
(SIP] revision for Massachusetts. The
revision was submitted on April 17. 1980
to satisfy a condition of EPA's recent
approval of Massachusetts' Attainment
Plan SIP revisions, which were required
under Part D of the Clean Air Act.
Massachusetts' submittal amends the
new source review regulation by adding
a provision to require that emissions
from new or modified sources not
interfere with reasonable further
progress towards attainment of National
Ambient Air Quality Standards
(NAAQS).
ADDRESSES* Copies of the
Massachusetts submittal are available
for public inspection during normal
business hours at the Environmental
Protection Agency, Region I, Room 1903,
JFK Federal Building, Boston,
Massachusetts 02203; Public Information
Reference Unit, Environmental
Protection Agency, 401 M Street, S.W.,
Washington, DC 20460; and
Massachusetts Department of
Environmental Quality Engineering,
Division of Air Quality Control, Room
320, 600 Washington Street, Boston,
Massachusetts 02111.
FOR FURTHER INFORMATION CONTACT
Linda Murphy, Air Branch, EPA Region
I, Room 1903, JFK Federal Building,
-Boston, Massachusetts 02203, (617] 223-
5609.
SUPPLEMENTARY INFORMATION: EPA
published a final rulemaking notice in
the Federal Register on January 10, 1980
(45 FR 2036), conditionally approving
Massachusetts' Attainment Plan SIP
revisions submitted on May 3,1979.
These SIP revisions were found to be in
substantial compliance with the
requirements of Part D of the Clean Air
Act, since they implement measures for
controlling new sources of air pollution
in non-attainment areas. However, one
of the conditions for approval of the
Attainment Plan was that by March 1,
1980, the state must submit a regulation
governing construction and operation of
major new and modified sources to
satisfy Section 173(1J(A) of the Clean
Air Act, which requires compliance with
reasonable further progress towards
attainment of the NAAQS as specified
in the SIP.

Massachusetts has submitted a SIP
revision amending the new source
review regulation to include this
provision. EPA is presently reviewing
the state's submittal to determine
compliance with Clean Air Act
requirements, and intends to publish a
final rulemaking notice in the Federal
Register by June 15,1980. The
conditional approval of the SIP will be

continued until EPA's final action is
published in the Federal Register.

Dated: May 6,1980.
William R. Adams, Jr.,
RegionolAdministrator, Region L
IFR Om a0-1s=8 Fied S-5-f &45 am)
BILUNG CODE 6560-01-.M

40 CFR Part 408

[FRL 1495-7]

Effluent Guidelines and Standards;
Canned and Preserved Seafood
Processing Point Source Category;
Suspension of Regulations

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Suspension of regulations.

SUMMARY: In response to a petition for
suspension, the United States
Environmental Protection Agency is
today temporarily suspending the
applicability of effluent guidelines
regulations for Seafood processing
facilities located in five areas of Alaska.
Specifically, EPA has suspended the
applicability of regulations for "non-
remote" facilities located in Anchorage,
Cordova, Juneau, Ketchikan and
Petersburg pending detailed review of a
petition for modification of these
regulations. During the period of the
suspension, these areas will be subject
to the promulgated regulations for
"remote areas."
EFFECTIVE DATE: May 19, 1980.
FOR FURTHER INFORMATION CONTACT.
Calvin J. Dysinger, Effluent Guidelines
Division, 401 M SL, S.W., Room 932,
WSME (WH-552), Washington, D.C.
20460, (202) 426-2707.
SUPPLEMENTARY INFORMATION:

Petition for Suspension and Preliminary
Petition for Modification

A portion of the Alaskan seafood
industry has submitted a petition to the
Agency requesting that the applicability
of effluent guidelines regulations based
on the application of the "best
practicable control technology currently
available" (BPTJ be suspended for the
1980 salmon processing season (May 15
through Oct. 15) for facilities located in
the following cities originally classified
as "non-remote" by EPA: Anchorage,
Cordova, Juneau, Ketchikan and
Petersburg. Processing plants in these
cities have not installed the wastewater
solids screening equipment required by
the BPT regulations. The industry has
submitted a preliminary petition for
modification of these regulations, a
detailed complete petition will be
submitted by June 16,1980.

Petitioners do not seek suspension of
the regulations for Kodiak. Further,
petitioners have agreed to comply with
the regulations for remote Alaska
processors during the suspension period.
Therefore, the effect of granting the
suspension petition is to designate
grinding as BPT for the facilities in
Anchorage. Cordova. Juneau, Ketchikan
and Petersburg, rather than the current
screening technology.

The petitioners rationale supporting
the request for a one-season suspension
is two-fold. First, the petitioners have
submitted new information showing that
they anticipate a record salmon catch
for the 1980 season. The industry is
concerned that the processing capacity_
of all facilities be available to handle
the exceptionally large amount of fish. If
the facilities in the above-mentioned
areas were unable to operate due to
non-compliance with regulations, the
result would be an incomplete salmon
harvest and a significant negative
impact on the Alaskan economy.

Second, the petitioners argue that the
cost of the BPT limitations in the
affected cities in Alaska is out of
proportion to the effluent reduction
benefits. The screening and barging
operations which would be used would
not result in removal of any waste from
the receiving water but would only
affect its placement.

Response To Petition for Suspension

The Agency concurs with the
petitioners that the applicability of the
BPT regulations to facilities located in
Anchorage, Cordova, Juneau, Ketchikan
and Petersburg should be suspended for
the 1980 salmon processing season. EPA
reaches this conclusion on the basis of
petitioners preliminary Petition for
Modification and Petition for
Suspension of the regulations. In
particular, EPA is relying on the new
information on the economic impact of
the existing BPT regulations and the
unique situation in the Alaska seafood
industry. Under the existing BPT
regulations in that industry, effluent
reduction benefits are highly
questionable; indeed, the result
proposed by the industry may in effect
result in the same degree of effluent
reduction at much lower cost.
Temporary suspension of the BPT
requirements for these "nonremote"
areas will provide time for the Agency
to adequately consider all information
relevant to the costs and effluent
reduction benefits of these regulations,
in addition to providing substantial
economic relief to the Alaskan industry.
Information currently available
indicates that serious environmental
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damage is not likely to result from the
suspension of these regulations.

Therefore, the'applicability of the BPT
seafood processing regulations for
Alaskan facilities is suspended as
follows: In 40 CFR Part 408, §§ 408.40,
408.60, 408.90, 408.162, 408.165,.408.172,
408.175, 408.202, 408.205, 408.292, 408.295,
408.312, and 408.315 the phrase
"* * * population-or pri6cessing centers
including but not limited to Anchorage,
Cordova, Juneau, Ketchikan, Kodiak,
and Petersburg * " 'does not apply to
Anchorage,' Cordova, Juneau, Ketchikan
and Petersburg during the 1980 salmon'
processing season. The regulations
applicable during this period aie those
promulgated for "remote" facilities; i.e.,
grinding of solids prior to discharge. The
"non-remote" regulations above remain
in effect for the city of Kodiak. This
suspension is effective immediately. The
suspension will be in effect untl October
15, 1980, by which time the Agency will
respond to the complete petition for
modification.

Effective Date

The suspension to 40 CFR Part 408 is
effective immediately. Ordinarily, EPA
would propose suspensions of this type
for public comment and allow 30 days
before making a final rule effective..
However, because the 1980 salmon
processing season is imminent, EPA has
decided that good cause exists to
promulgate this final rule without public
comment and to make the rule
immediately effective.

Schedule for Petition for Modification,
and Response

Petitioners have agreed to supplement
the preliminary petition for modificatioh
with a complete petition by June 16,
1980. EPA will review the complete

.petition and make any requests for.
clarification or additional data by July
15, 1980. Any additional submissions in
response to such requests shall be made
by the petitioners no later than August
15, 1980. EPA's final response to the
petition shall be completed by October
15, 1980.

EPA will provide an opportunity for
public comment on this complete , '.
petition. The petition for suspension and
supporting information received to date
are contained in the Agency's
Administrative record. These documents
are available for public inspection at
Room 932 East Tower, WSMW, 401M
St. SW., Washington, D.C.

Dated: May 13, 1980.
Douglas M. Costle,
Administrator.

Subpart D-Non-Remote Alaskan Crab
Meat Processing Subcategory.

§ 408.40 [Suspended]

1. In § 408.40, the applicability of the
subpart to Anchorage, Cordova, Juneau,.
Ketchikan and Petersburg is suspended
until October 15, 1980.

Subpart F-Non-Remote Alaskan
Whole Crab and Crab Section
Processing Subcategory

§ 408.60 [Suspended]
2. In § 408.60, the applicability of the

subpart to Anchorage, Cordova, Juneau,
Ketchikan and Petersburg is suspended
until October 15, 1980.

Subpart I-Non-Remote Alaskan

Shrimp Processing Subcategory

§ 408.90 [Suspended]

3. In § 408.90, the applicability of the
subpart to Anchorage, Cordova, Juneau,
Ketchikan and Petersburg is suspended
until October 15, 1980.

Subpart P-Alaskan Hand-Butchered
Salmon Processing Subcategory

§ 408.162(b)(1) [Suspended]
4. In § 408.162(b)(1), the applicability

,of the section to Anchorage, Cordova,
Juneau, Ketchikan and Petersburg is
.suspended until October 15, 1980.

§ 408.165(a)(1) [Suspended]

5. In § 408.165(a](1), the applicability
of the section to Anchorage, Cordova,
Juneau, Ketchikan and Petersburg is
suspended until October 15, 1980.
Subpart Q-Alaskan Mechanized

Salmon Processing Subcategory

§ 408172(b)(1) [Suspended]
6. In § 408.172(b)(1), the applicability

of the section to Anchorage, Cordova,
Juneau, Ketchikan and Petersburg is
suspended until October 15, 1980.

§ 408.175(a)(1) [Suspended]

7. In § 408.175(a)(1), the applicability
of the section to Anchorage, Cordova,
Juneau, Ketchikan and Petersburg is

-suspended until October 15, 1980
Subpart T-Alaskan Bottom Fish

Processing Subcategory

§ 408.202(b)(1) [Suspended]
.8. In § 408.202(b)(1), the applicability

of the section to Anchorage, Cordova,
Juneau, Ketchikan and Petersburg is
suspended until October 15, 1980.

§ 408.205(a)(1) [Suspended]
9. In § 408.205(a)(1), the applicability

of the section to Anchorage, Cordova,

Juneau, Ketchikan and Petersburg Is
suspended until October 15, 1980,

Subpart AC-Alaskan Scallops
Processing Subcategory

§ 408.292(b)(1) [Suspended]
10. In § 408.292(b)(1), the applicability

of the section to Afnchorage, Cordova,
Juneau, Ketchikan and Petersburg ig
suspended until October 15, 1980.

§ 408.295(a)(1) [Suspended]
11. In § 408.295(a)(1), the applicability

of the section to Anchorage, Cordova,
Juneau, Ketchikan and Petersburg id
suspended until October 15, 1980.,
Subpart AE-Alaskan Herring Fillet
Processing Subcategory

§ 408.312(b)(1) [Suspended]
12. In § 408.312(b](1), the applicability

of the section to Anchorage, Cordova,
Juneau, Ketchikan and Petersburg is
suspended until October 15,1980.

§ 408.315(a)(1) [Suspended]
13. In § 408.315(a)(1), the applicability

of the section to Anchorage, Cordova,
Juneau, Ketchikan and Petersburg is
suspended until October 15, 1980.
IFR Dec. 80-15290 Filed 5-10-80. 845 ani]

BILLING CODE 6560-01-M

40 CFR Part 775

[OPTS-62007; FRL 1494-51

Storage and Disposal of Waste
Material; Prohibition of Disposal of
Tetrachlorodbenzo-P-Dioxin

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: On March 11, 1980, EPA
published in the Federal Register at 44
FR 15592 an immediately effective
proposed rule which prohibited the
Vertac Chemical Company (Vertac] of
Memphis, Tennessee, from disposing of
certain wastes containing 2,3,7,8-
Tetrachlorodibenzo-p-dioxin (TCDD) at
its Jacksonville, Arkansas facility and
required.other persons intending to
dispose of TCDD-containing wastes to
notify the Agency sixty days in advance
of such disposal. The Agency issued the
rule under section 6(a) of the Toxic
Substances Control Act (TSCA], 15
U.S.C. 2605(a), and declared it
immediately effective under section 6(d)
of TSCA.

EPA now promulgates as final the
proposed rule with certain
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modifications. The final rule allows
Vertac to dispose of certain wastes
which are generated on or after the
effective date of the rule in accordance
with certain criteria.

EPA also promulgates as final the
provisions of the proposed rule which
prohibit th6 disposal of TCDD-
contaminated wastes located at Vertac's
Jacksonville, Arkansas facility which
were generated before the promulgation
of this rule. The final rule also requires
all persons who intend to dispose of any
wastes resulting from the production of
2,4.5-TCP (2,4,5-Trichlorophenol) or its
pesticide derivatives or from production
of other substances on equipment which
was previously used for production of
2,4,5-TCP or its pesticide derivatives to
notify EPA of such intent at least sixty
days before the disposal.
DAE This final rule takes effect on the
date it is signed by the Administrator of
EPA (May 12, 1980).
FOR FURTHER INFORMATION CONTACT.
Gordon R. Olson, Office of Pesticides
and Toxic Substances (TS-794),
Environmental Protection Agency, 401 M
Street, SW., Washington, D.C. 20460,
(202-755-1260).

SUPPLEMENTARY INFORMATION:

I. Background

A, Introduction

EPA issuedan immediately effective
proposed rule, published in the March
11,1980 issue of the Federal Register. (45
FR 15592), which prohibited Vertac
Chemical Corporation I from disposing
of specific chemical wastes
contaminated with 2,3,7,8-TCDD located
at its Jacksonville, Arkansas facility.
The rule also required any person to
notify EPA at least sixty days before he
intends to dispose of any TCDD
containing wastes resulting from the
production of 2,4,5-TCP or its pesticide
derivatives, or substances produced on
equipment which was previously used
for production of 2,4,5-TCP or its
pesticide derivatives.

EPA issued this ruleunder the
authority of section 6(a) of the Toxic
Substances Control Act (TSCA), 15
US.C. 2605(a), and declared it
immediately effective under section 6(d)
of TSCA. For a discussion of this
immediately effective proposed rule and
the legal authority under which it was
issued, see the Supplementary
Information section of the Preamble to
the immediately effective rule published
in the Federal Register of March 11, 1980
(45 FR 15593].

'The proposed rule refers to the company by its
former name. Vertac. Inc.

If the Administrator declares a rule
immediately effective section 6(d)(2)(B)
requires the Administrator to commence
a hearing within 5 days from the date of
a request for it unless the Administrator
and the person requesting the hearing
agree upon a later date. The subsection
also requires the Administrator to
promulgate or revoke the proposed rule
within 10 days of the conclusion of the
hearing.

. Informal Hearing

EPA originally established a sixty day
comment period on this immediately
effective proposed rule, after which it
intended to hold an informal hearing
pursuant to section 6(c) (2) and (3) and
40 CFR Part 750. On Friday, April 11.
1980, EPA received a written request
from Vertac to commence an expedited
hearing pursuant to section 6(d)(2(B) of
TSCA. On April 15,1980, EPA informed
Vertac and other interested persons who
could be immediately identified that
EPA was commencing a hearing in
accordance with Vertac's request at 9:00
am, Wednesday, April 16,1980, and the
EPA would begin to receive testimony
from interested persons. The hearing
began as scheduled and was conducted
in accordance with Procedures for
Rulemaking under Section 6 of TSCA, 40
CFR Part 750, Subpart A, with certain
abbreviated time requirements'
established for purposes of expediting
the hearing. EPA conducted the April
16th session as a legislative hearing
pursuant to 40 CFR, Section 750.7.

To ensure that interested parties were
not denied the right to participate in the
hearing, EPA scheduled an additional
session of the legislative hearing on May
1, 1980, and issued a Notice of the
expedited hearing and shortened
comment period in the Federal Register
of April 18,1980 (45 FR 26386).

Vertac participated in the first session
of the public hearing. Vertac later
notified EPA that it would not be able to
attend the May 1 session. Accordingly,
EPA announced that it would hold open
the hearing record to afford Vertac the
opportunity to present additional
testimony and to cross examine, if
appropriate. No persons participated in
this May I-session.

On May 2,1980, Vertac notified EPA
notified EPA that it did not intend to
present further testimony and did not
wish to cross-examine witnesses.
Accordingly, EPA formally concluded
the public hearing on May 2,1980. In
addition to the testimony of Vertac, EPA
has received written comments on the
immediately effective proposed rule
from four persons. A copy of the
transcript of the hearing and these

comments are contained in the public
record for this rulemaking.

C. Vertac's Facility
Vertac purchased the Jacksonville,

Arkansas facility from Hercules, Inc.,
which for many years had been
manufacturing chemicals and had
generated large amounts of chemical
wastes in such a manner that a serious
public health hazard developed over
time. In response to this hazard the

'State of Arkansas issued an
Administrative Order on June 15,1979,
requiring Vertac to clean up the waste
materials at the Jacksonville facility.

A portion of the wastes located at the
Jacksonville facility contain high
concentrations of Z3,7,8-TCDD
produced as a byproduct of the
manufacture of the pesticides 2,4,5-T
(Trichlorophenoxyacetic Acid) and
Silvex. The Jacksonville facility no
longer manufactures these pesticides. In
partial compliance with the Arkansas
Administrative Order, Vertac placed
these wastes into 85 gallon plastic-lined
and 55 gallon unlined drums and
relocated them to a storage area
consisting of a diked concrete slab
covered by a fixed metal roof. This
method of storage protects the drums
from. corrosion caused b; exposure to
weather. Moreover, in accordance with
the Arkansas order, Vertac now closely
monitors the drums for possible leakage.
Vertac now has approximately 2,745
drums of wastes contaminated with
highly doncentrated amounts of TCDD-
up to 111 parts per million (ppm) based
on sampling by EPA-stored in a
manner that is relatively safe for the
immediate future.

In addition. Vertac has in storage
approximately 3.200 drums of TCDD-
containing wastes resulting from
production of 2,4-D[2,4-
Dichlorophenoxyacetic Acid] since
September 1979.2 These wastes contain
TCDD because the equipment used to
produce 2,4-D had been used previously
to produce 2,4,5-T, and the equipment'
remained contaminated with TCDD
after production shifted from 2,4,5-T to
2,4-D.

EPA had received indications that
Vertac was preparing to ship the TCDD
waste to landfills. The Agency
determined, however, that the landfill
disposal alternative presents a
considerable risk when compared to the

2The proposed rule only noted 700 durmsof
waste from 2A-D production. At the April I. 1980.
hearing session. Vertac informed EPA that it had
approximately 2,50 additional drums generated
from such production [April 16 1980. Hearing
TranscripL page 1111. Further reference to the
Transcript of the April 16. 1980. session will be cited
ITR.page =.
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relatively safe, easily monitorable
condition at Jacksonville. In a landfill,
the danger of leaking drums is always
present, but the technical problems of
monitoring, cleaning up or preventing
additional movement of the contents are
extremely complicated. Remedy may be
impracticable in many cases. This
sharply contrasts with the relatively
simple remedial methods that Vertac
could use at Jacksonville to contain the
wastes and prevent injuries to public
health.

EPA issued the immediately effective
proposed rule to prohibit Vertac from
disposing of both types of wastes on the
grounds that the removal of these
Wastes from the Jacksonville facility for
disposal presented unreasonable risks.

D. Vertac's Testimony

-Vertac, the sole participant in the
public hearing, testified principally
about issues concerning the wastes from
the production of 2,4-D,3 and stated, in
essence; that space for the storage of
any additional 2,4-D wastes is So limited
that the Jacksonville plant would close
down if Vertac could not ship the
wastes from the continuing production
of 2,4-D off-site for disposal. 4

Vertac said that the current rates of
production of 2,4-D are generating
approximately five hundred to seven
hundred drums of wastes per month
[T.R. 1121.

Vertac testified that existing waste
drums are stored at three sites on the
facility. First, the 2,745 drums resulting'
from 2,4,5-T production are located on a
specially constructed diked, roofed,
concrete pad mandated by the State of
Arkansas. Vertac testified verbally and
by illustration that little open space
remained on this pad [T.R. 39-55,
passim].

Second, seven hundred drums
containing 2,4-D wastes are now located'
in a warehouse that formerly stored
formulated finished products [T.R. 108].
Vertac testified that the building
contained no additional available
storage space [T.R. 1541.

Finally, the 2,500 additional 2,4-D
drums are stored on a concrete loading
platform behind the plant facility [T.R.
1121. Vertac testified that the drums are
stacked tightly, leaving little room for.

3 Vertac also outlined for the record its general
objections to the rule. EPA responded in general to
those objections. [T.R. 11-29 passim].

In its testimony. Vertac also requested that EPA
consider the issues related to the 2,4-D wastes on a
more expedited basis than the remaining issues
IT.R 341. EPA agreed to consider the request [T.R.
137f. EPA has decided that, as a practical matter,
proceeding on a bifurcated basis would increase the
already substantial task of taking final Agency
action of the- entire proposed rule within ten days
after concluding The public hearing.

inspection of and access to leaking
drums [T.R. 1461. With the exception of
a 20,000 gallon storage tank which
Vertac characterized as defective,
Vertac testified that it has no other
available sit6s for storage.

Vertac also stated that there are'no
other concrete slab areas on the
operating site. Much of the site consists
of hillsides or open ground that drain
into a creek. Vertac stated that, in fact,
the concrete pad mandated by the
Arkansas order was constructed
because there are no other places to
store the wastes [T.R. 162]. Vertac
further testified that when it could not
store additional wastes at Jacksonville,
it wbuld be forced tq close the plant.
The following testimony occurred
between Messrs. Allan Gates, Vertac's
Counsel, and Mr. Kenneth Howard,
Technical Manager of the Jacksonville
plant [T.R. 111-112]:

Mr. Gates: And is it rapidly
approachingthe point where the plant's
just'going to have to shut down, period,
because it cannot accumulate any more
waste safely and soundly?

Mr. Howard: There's 6nly so much
space that you can accumulate
something like this and do it on a safe
and monitor it type of basis.'

We will have to shut the plant down.
Mr. Gates: Do you feel that the plant

is close to that point right now?
Mr. Howard: We've been worried to

death that we were close to that point a
month ago.

Vertac testified that it had intended to
find a method of disposal for all of the
drums [T.R. 73], and that they retained
in storage both the highly contaminated
2,4,5-T wastes and the 2,4-D wastes
strictly because of regulatory concerns.

Vertac also presented testimony on
the costs of storage and the degree of
TCDD contamination of the 2,4-D
wastes. Vertac estimated that the cost of
storing the 2,4-D wastes in compliance
with the rule would be approximately
$150,000 annually [T.R. 164] (principally
for purchasing replacement drums and
employee costs), but indicated that
additional costs may be incurred by the
necessity to comply with regulations of
the Occupational Safety and Health
Administration [T.R. 47]. Vertac stated
that these costs were significant IT.R.
169], but did not aver that the costs of
storage themselves would lead to plant
closure. Vertac expressed concern that

- the'safety of workers inspecting for
leaking drums might be jeopardized
because the 2,500 drums on the loading
platform are packed so tightly that it is
difficult to reach leaking drums for
repair purposes. Further, Vertac
indicated there was a danger of
exploding drums [T.R. 150-152].

Vertac also presented testimony that
TCDD contamination in future 2,4-D
process wastes was likely to be slight,
The original TCDD contamination
resulted from imperfect detoxification of
the 2,4,5-T production equipment before
it was transferred to 2,4-D production
[T.R. 1001. Vertac testified that trace
residues of 2,4,5-T remaining in, the
equipment are extracted during ongoing
2,4-D processing, thereby reducing thu
TCDD contamination. Vertac presented
a calculation which demonstrated that.
after ten process cycles, approximately
99.9"99-- percent of the original TCDD
contamination can be removed from the
process stream. This calculation
assumed a 75 percent extraction
efficiency, which Vertac claims Is a
conservative estimate [T.R. 99-103],

Vertac also indicated that the actual.
level of contamination of the 2,4-D
wastes by TCDD deposits remaining in
the production equipment depended on
the quantity of TCDD residue which
-remained in the equipment after
cessation of 2,4,5-T production. Vertac
testified that it analyzed three "grab"
samples taken on a "strictly random
basis" from three of the 700 drums of
wastes resulting from the initial
production of 2,4-D on the contaminated
equipment and found TCDD levels of
approximately twenty parts per billion
(ppb) [T.R. 107]. With regard to the 2,500
drums of 2,4-D wastes from subsequent
production of 2,4-D on the same
equipment, Vertac stated that they did
not have any analytic results
representative enough to "draw any
lines" with regard to TCDD
contamination between the 2,500 drums
and the first 700 drums of 2,4-D wastes
[T.R. 122].
II. Description of the Rule

This final rule prohibits Vertac
Chemical Company (Vertac] from
disposing of wastes containing TCDD
produced before the date of the'rule
from its Jacksonville, Arkansas facility,
unless such wastes are shown to contain
no detectable TCDD using an EPA-
approved methodology.

As provided in section 775.6(b), if the
samples contain no detectable TCDD,
then Vertac may dispose of the waste
associated with the batch sampled and
any other batches produced afterwards
so long as the equipment did not, in the
interim, return to production of 2,4,5-
TCP or its pesticide derivatives.

The final rule, in contrast to the
proposed rule, allows Vertac to dispose
of wastes produced after the effective
date of this rule on equipment which
had produced 2,4,5-T at disposal sites
which meet certain criteria. These
criteria, contained in 40 CFR 761.41(b),
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minimize the migration of material
placed in the landfill, provide for
floodplain protection, lessen the
potential for fire danger, limit erosion,
and require leachate collection and
treatment systems.

If Vertac provides testing data which
confirms that the wastes generated from
any production batch after the effective
date of this rule contain no detectable
TCDD, then, as provided by section
775.6(b), this rule no longer governs the
disposal of the wastes. If, on the other
hand, test results indicate the presence
of TCDD, EPA will take action as is
necessary to protect public health.

The rule also requires other persons to
notify EPA of their intent to dispose of
wastes from the production of 2.4,5-TCP
or its pesticide derivatives or of wastes
generated on equipment that had
previously been used to produce 2,4,5-
TCP or its pesticide derivatives. The rule
requires that such notification be made
60 days in advance of disposal,
providing the Agency with specific
information which will allow EPA to
determine the magnitude of risk on
specific cases. As provided by section
775.6(b), if such wastes contain no
detectable TCDD, then the notification
requirement of section 775A(b) shall not
apply.

The rule lists the penalties for non-
compliance and presents certain
exclusions to the 60 day notification
requirements.

III. Findings
EPA finds that the disposal of the

approximately 2,745 drums of 2,4,5-T
wastes located at Jacksonville, presents
an unreasonable risk of injury to human
health. EPA also finds that disposal of
the TCDD contaminated wastes
generated by production of 2,4-D at
Jacksonville before the effective date of
this final rule presents an unreasonable
risk. The Agency, therefore, promulgates
a final rule to continue in effect the
restrictions on disposal of these wastes.
EPA has determined that disposal of
2,4-D wastes at Jacksonville after the
effective date of this final rule will not
present an unreasonable risk if disposal
occurs in accordance with the
restrictions imposed in the rule.

Finally, EPA finds that the disposal by
any person of any wastes from the
production of 2,4,5-Trichlorophenol or
its pesticide derivatives or from
production of other substances on
equipment that was previously used for
production of 2,4,5-Trichlorophenol or
its pesticide derivatives without
notification to EPA at least sixty days in
-advance of such disposal presents an
unreasonable risk.

In reaching these decisions, EPA
applied the principles for determining
unreasonable risk that are set forth in
the statutory language and the
legislative history of TSCA. Determining
unreasonable risk involves an
administrative judgement which is
reached by balancing the probability
that harm will occur and the magnitude
and severity of that harm against the
adverse effects on society of any
proposed regulatory action. Thus, the
showing of the existence of potential
harm does not, itself, constitute a finding
of unreasonable risk. If the economic or
other adverse impact on society of
regulating the harm outweighs the risk
of harm which the regulation is designed
to prevent, EPA would not find such risk
unreasonable.

The rationale for these findings of
unreasonable risk are discussed below.
In the preamble to the immediately
effective proposed rule, at 45 FR 15994-
6, EPA set forth its tentative findings
required by section 6(a) of TSCA. Based
on the proposed findings, the testimony
at the hearing, and the entire rulemaking
record designated below, EPA hereby
sets forth its final findings.

A. Toxicological Effects of TCDD on
Human Health

EPA adopts as its final finding the
statement on human toxicological
effects contained in the preamble to the
immediately effective proposed rule at
45 FR 15994-5. In the proposed finding
EPA determined that exposure to TCDD
can result in adverse effects to human
beings. The Agency relied on laboratory
animal studies showing that statistically
significant fetotoxic, teratogenic, and
carcinogenic effects occurred at
extremely low dietary levels.

The Agency concluded that there is no
level of exposure at which the Agency
could be confident that these adverse
effects would not occur. One of the
comments received on the proposed rule
objected to this conclusion in two major
respects. First, the comment claimed
that a laboratory animal study on which
EPA principally relied does not support
the Agency's conclusion that there was
no level of exposure at which adverse
carcinogenic effects would not occur.
The comment stated that the study
showed a carcinogenic response at 0.1.
micrograms of TCDD/kg/day, but no
carcinogenic response at the
intermediate dose level of 0.01
micrograms/kg/day and that the lower
dose level of 0.001 micrograms/kg/day
did not cause any effects of toxicologic
significance. Second, the comment
stated that the reproductive effects
study on which EPA relies showed no
reproductive effects associated with

exposure to the lower dose level of 0.001
micrograms/kg/day over the multiple
generations of the study. Therefore, the
comment claims, a no adverse effect
level has been demonstrated for TCDD
reproductive toxicity.

1. Cancer effects. The analysis of the
cancer study suggested by this comment
is fundamentally different from the
Agency's cancer risk assessment policy.
EPA does not accept the position that
failure to detect cancer at lower doses in
laboratory animal studies establishes a
"no effect level" for cancer risk, but has
adopted the no-threshold concept for
cancer induction. According to this
concept, any exposure to a carcinogen,
however small, will confer some risk of
cancer on the exposed population.

The Agency's assessment of the
carcinogenic risk is founded on
principles developed and followed by
EPA as well as other federal regulatory
agencies and research institutions
charged with measuring the risks
associated with toxic chemicals in the
environment. The Agency analyzes
carcinogenic risks in accordance with its
"Interim Guideline for Carcinogen Risk
Assessment" (Interim Guideline]).The
policies described in the Interim
Guideline are consistent with a recent
report of the Interagency Regulatory
Liaison Group (IRLG] entitled "Scientific
Basis for Identification of Potential
Carcinogens and Estimation of Risks"
(IRLG Report).' The IRLG report reflects
the consensus of scientists and
policymakers of four major federal
regulatory agencies, including EPA,
which regulate carcinogenic substances
as well as senior scientists from two
federal agencies involved in cancer
research.

Even the effects noted at the
intermediate dose level of the study in
question provide substantial evidence
that TCDD is a human carcinogen. At
the intermediate dose levels there did
occur statistically significant incidences
of hepatocellular neoplastic nodules, a
type of tumor which has been
demonstrated to have the capacity to
progress in time into liver cancer.

According to the Interim Guideline,
the best evidence that a chemical
substance is a human carcinogen comes
from a combination of epidemiological
studies on humans and experimental
animal data. Substantial evidence is

-U.S. Environmental Protection Agency. Interim
Procedures and Guidelines for Health Risk and
Economic Impact Assessments of Suspected
Carcinogens. 41 FJR Z142l (May 25.1976.

$Work Group on Risk Assessment of the
Interagency Regulatory Liaison Group (IRLGI 1979.
Scientific Bases for Identification of Potential
Carcinogens and Estimation ofRisks. 44 FR. 39358-
39679 (July 6.1979).
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provided by animal tests which
demonstrate that the substance induces
in one or more animal species malignant
tumors or benign tumors, which are
generally recognized as precursors of
malignant tumors. Suggestive evidence
of a potential human cancer risk
includes the induction in laboratory
animals of non-life shortening benign
tumors which are generally considered
to progress to malignancy. According to
the IRLG report, few, if any, benign
tumor types are presently known to be
incapable of progressing to malignancy.

2; Reproductive Effects. With respect
to the reproductive effects study, the
Dow chemical Company raises an issue
.that has been disputed in the Agency's
proceedings under the Federal
Insectibide, Fungicide and Rodenticide
Act (FIFRA], 7 U.S.C. § 136, et seq., to
cancel the uses of the pesticides 2,4,5-T
and Silvex. The Agency has noted that
despite consistent undisputed fetotoxic
and teratogenic effects at higher doses,
the existence of somewhat sporadic
results at the lowest dose tested in the -
rodent reproductive effects study has
given rise to different interpretations of
whether a no adverse effect level can be
determined in some rodent test systems.
For the purpose of this rulemaking,
EPA's approach is to adopt a
conservative position that interprets the
results as indicating that pregnant
animals respond adversely to a TCDD
exposure which is relatively close to the
minimum level which the study is able
to detect.

7

However, notwithstanding any
c6ntroversy that exists in the FIFRA
proceeding, for the purposes of this rule
under section 6 of TSCA, the Agency
finds that it could not confidently state
that a no adverse effdct level has beeni
found for reproductive effects.

B. Magnitude of Exposure of Human
Beingsto TCDD

EPA adopts for the final rule the
findings on exposure to TCDD stated in
the preamble to the immediately
effective proposed rule at 45 FR 15595-:
96. No significant comments were
submitted challenging EPA's basic

A.inore complete discussion of the scientific
issues atsoclated with the reproductive effects
study Is found in "Respondents Prehearing Brief on
the Risks Associated with the Registered Uses of
2,4,5-T and Silvex" submitted by U.S.E.P.A. in re:
the Dow Chemical Company, et al., FIFRA Doc, No.
415, et al., pages 45-51. This portion of the brief is in
the record in this proceeding. As noted in the
proposed rule, in this rulemaking the Agency is -
relying on toxicological evidence presented in-the
-EPA proceedings under FIFRA on the suspensions
of certain uses of 2.4,5-T and Silvex. See 45 FR
15595. That evidence is sufficient to support the risk
finding in this rulemaking, although in the FIFRA
adjudiciar 'hearing the evidence will be subject to
rebuttal on major issues.

determination that maintaining the
drummed wastes in a monitorable
situation at the Vertac facility presents
a relatively known and correctable
hazard and that disposing of the drums
poses comparatively a substantially
greaterrrisk.

Vertac stated in its testimony the
wastes corrode the drums rapidly
causing a high rate of leakage. Vertac
further indicated there is a risk of drums
explbding on the concrete pad when
exposed to the elements. No specific
instances or results of exploding drums
were cited by Vertac. EPA notes these
problems but finds that primarily
because of the ability to correct these
problems the risks from maintaining the
drums are less than the risks from
landfilling. At Jacksonville, leaks can be
stopped, workers can wear protective
clothing, and the drums can be •
distributed in such a way to reduce the
risks to workers that must monitor them.
In landfills, the problems that occur
from leakage are essentially
uncorrectable.8 The possibility of
leaking drums is, in fact, precisely the
reason why Vertac should keep the
drums on site, as long asit is practicablp
to do so. On-site, leaks are relatively
easily corrected.'If Vertac deposits these
drums in landfills and they leak, the
drums are not retrievable. Only very
difficult and costly remedial procedures
may be available.

Furthermore, EPA has evidence that
TCDD has leaked from landfills in the
past. EP4 has assembled in the '
rulemaking record evidence which
shows potentially great exposures that
can result from landfill leaking of TCDD
contaminatedwastes. In fact, at
Jacksonville there ii significant evidence
of groundwafer, surface water, stream
bed; and soil-contamination from two
landfills located on.the site.

This rule recognizes, however, that all
wastes cannot be kept on site at Vertac
indefinitely, and allows the disposal of
wastes generated on or after the
effective date of the final rule. 9 In the
case of these wastes currently being
produced, in order to further minimize
potential exposure, EPA finds that only
the highest quality landfills should be
used. In order to ensure that these
landfills are of sufficient quality for
disposal of a highlj toxic waste like
TCDD, the landfills must be approved

"The technical details of the problems associated
with landfill containment of wastes are described in
.the preamble to the proposed rule (45 FR 15595).

9In the case of Vertac EPA has determined, as
explained below, that. if certain drums are not
shipped for disposal, the Jacksonville facility will
shut down.

on an individual basis by the Agency. 10
Until now the Agency has only
approved landfills on an individual
basis under the standards for landfilling
of polychlorinated byphenyls under 40
CFR 761.41. These standards are the
most stringent landfill requirements the
Agency has approved to date in general
rulemaking. Accordingly, the Agency
adopts those standards for landfilling of
Vertac's wastes until such time as their
testing indicates no detectable
quantities of TCDD in the wastes.

C. Effects of TCDD on the Environment

No testimony was presented at the
hearing regarding the effects of TCDD
on the environment. The findings
contained in the-proposed rule state that
the Agency did not consider
environmental effects, per se, since the
human health effects of TCDD are so
significant. EPA, therefore, adopts for
this final rule the environmental effects
finding in the proposed rule.

D. Economic Impacts t

1. Future Wastes at Jacksonville. EPA
finds that if it does not permit Vertac to
ship wastes generated from current and
future production of 2,4-D, the
Jacksonville plant will cease operating
when Vertac no longer has space
available to store wastes on site. Vertac
has presented convincing testimony that
it is-close to that point now. Vertac's
description of the Jacksonville site

'indicates little space is available on
existing concrete slabs and that the
remainder of the site is unsuitable for
storing additional drums. In addition,
the plant manager stated that Vertac i
approaching the point at which the plant,
would close because safe storage of
additional drums would not be feasible,

The Agency believes it is reasonable
to presume that closing of the
Jacksonville plant would result In job
losses to the community and in local
economic impacts of significance.

"This would not Include 'Interim status
facilities under section 3005(e) of the Resource
Coniservation and Recovery Act (RCRA). since
those facilities are not approved by EPA on an

,individual basis.
"The Agency finds that this rule will not hove

significant effect on the national economy, small
business, or technological innovation. The principle
economic impacts affect the area In the vicinity of
the Jacksonville facility. All other Impacts resulting
from the notice requirement are minimal.
Furthermore. TCDD itself has no commercial uses, It
is produced as an inevitable contaminant In the
production of chemicals, particularly certain
pesticides. This rule is only imposing disposal
requirements and is not directly restricting
production bf any commercial chemicals and the
impact of the cost of disposal upon the cos( of
production of the pesticides products Is expected to
be slight.
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Significant loss of revenue to Vertac
would also result.' 2

The final rule will require Vertac to
dispose of its future wastes in landfills
approved under specific criteria set forth
in this rule. Since it is anticipated that
there will be few landfills that will be
able to comply with the criteria, the cost
of disposal will be somewhat greater
than the costs of disposal in landfills
which may have otherwise been used.
This additional cost may be
approximately $2,500 per month. The
rule, however, waives the special
requirement if actual testing by the EPA
approved method shows no detectable
levels of TCDD in the wastes. EPA
therefore expects that the additional
costs of requiring disposal in approved
landfills will be a short term effect and
will be low compared to impacts of
plant closure that could result if the
Agency does not permit shipment of
future waste production.

2. Existing TCDD wastes in
Jacksonville. Based on Vertac's
testimony, EPA finds the costs of
maintaining the existing 2,4,5-T wastes
and the 2,4-D wastes contaminated with
TCDD are higher than the Agency found
them to be in the proposed findings.
Vertac has stated that it must replace a
large number of corroded, leaking
drums, which would, in total cost
approximately $250,000 per year for both
the existing 2,4,5-T and 2,4-D
contaminated wastes. Vertac argued
that these costs are significant and that
the Agency should not force the
company to incur them. Vertac,
however, did not state that it would
close its Jacksonville facility if it had to
incur these costs. This contrasts with
Vertac's claim that it would close the
plant when space is no longer available
for storage of future wastes. EPA asked
Vertac at the April 16th hearing session
how it would decide whether it could
.reasonably continue to incur the costs of
retaining the drums [TR 169]. Vertac
presented no testimony in response to
these requests. In the absence of
evidence to the contrary, EPA has
determined that Vertac can reasonably
bear the cost of maintaining the existing
drums in place. Furthermore, the costs of
storing wastes on site at Jacksonville
appear minor compared to the costs of
clean-up if the TCDD leaks from a
landfill in which it is deposited. These
clean-up costs could be extremely high,
based on EPA experience. This rule
presents a temporary solution to TCDD
waste disposal. It is hoped that in a
relatively brief period of time longer.
range solutions will be found. EPA is

12Revenues from the Jacksonville plant were
approximately 58 million in 1979.

examining proper disposal methods to
be implemented under the Resource
Conservation and Recovery Act
(RCRA); EPA is also considering
methods of destroying TCDD wastes.
Vertac, thus, is expected to bear the
costs of maintaining these wastes for'
only a relatively short time.

3. Notification Requirement for Other
Facilities. In the preamble to its
proposed rule, the Agency found that the
costs of the notification requirement will
be minimal. Although comments have
been filed in opposition to the
notification requirement, no person has
submitted any data to challenge this
determination. Accordingly, EPA adopts
the determination in the preamble to the
proposed rule, that the costs of
submitting notification to EPA sixty
days before disposal of TCDD
containing wastes are minimal.
E. Findings of Unreasonable Risk

1. Future wastes atJackson'ille. The
Agency finds that disposal of Vertac's
waste materials from future production
of 2,4-D in chemical waste landfills in
accordance with the conditions of this
rule should not present an unreasonable
risk, since the hazards from landfill
disposal in this case are outweighed by
the severe economic consequences that
would result if the Jacksonville facility
ceases operation. The economic
consequences of prohibiting disposal
represent an important consideration in
EPA's decision to allow the disposal.
The Agency, however, also considers
the fact that it has reason to believe that
the wastes from production of 2.4-D
after the effective date of this rule do
not contain any significant level of
TCDD contamination.

In order to further assure protection of
public health, the Agency has imposed
additional conditions on the disposal.
The rule's requirement that Vertac
dispose of these wastes in landfills
approved by EPA under standards for
disposal of PCB's reduces to an
extremely low level the likelihood of
human exposure to whatever TCDD may
be present in these 2,4-D wastes. As an
additional safeguard, this rule requires
Vertac to test its wastes for TCDD and
to submit the results of these tests to the
Agency.

If testing shows levels of TCDD in the
2,4-D wastes which merit serious
concern, EPA may take action to modify
its decision with respect to future 2.4-D
wastes: If, on the other hand, testing
shows that TCDD is not detectable,
Vertac will be under no further
obligation to use the landfills meeting
the criteria of section 775.4(c)(2).

Furthermore, permitting Vertac to
dispose of future 2,4-D waste production

in accordance with the requirements
imposed in this action confers public
health benefits. Vertac will be able to
alleviate worker exposures to the
existing waste drums it must retain on
site. Vertac has indicated that the drums
on the loading platform are packed very
tightly, making monitoring for leakage
very difficult. If Vertac does not have to
use the additional space on the loading
platform to store wastes from current
production, the existing stored wastes
could be redistributed more evenly,
permitting more effective monitoring.

2. Evisting wastes at Jackson ville.
EPA finds that the shipping of 2,4,5-T
and the other TCDD contaminated
wastes already existing at the
Jacksonville facility presents an
unreasonable risk, since the risks of
disposal outweigh the costs of
maintaining the wastes on site. This
unreasonable risk finding is based on
the statements contained in the
unreasonable risk finding contained in
the preamble to the proposed rule, 45 FR
15596, and comments submitted during
the rulemaking proceeding.

a. Risks of disposal of existing
wastes. The finding for the proposed
rule noted the high levels of TCDD
contamination contained in the 2.4,5-T
drums and the possibility of exposure to
TCDD if Vertac were t9 dispose of the
drums. These risks ,rere compared to
the lower risks presented in the
relatively secure, monitored
environment at the Jacksonville facility,
and to the possibility that methods may
be found to destroy TCDD and make
potential exposure to landfilled TCDD
an unnecessary risk.

EPA found that the Agency did not
have sufficient knowledge of the
contents of the 2.4-D drums to permit
shipment for disposal considering the
high toxicity of TCDD and the risks of
disposal. Although comments were
submitted questioning the Agency's
findings on the toxicity of TCDD and the
magnitude of exposure, as explained
above, the Agency finds no reason to
modify the finding in the proposed rule
as it applies to risks. The highly
concentrated 2,4,5-T wastes clearly
present a high risk. The Agency to this
point is still uncertain of the TCDD
levels in the 2.4-D wastes. No empirical
data exist to show that TCDD is present
below the limits of detection of the
testing methodology approved by EPA.'3

b. Costs of the rule. Vertac's
testimony shows that the costs of

"SAt the April 16.180. hearing session Vertac
indicated it had shipped samples of its existing A.
D wastes for testing by the EPA approved
methodology. If the test shows no delectable levels
of TCDD in Vertac's wastes. they are exempt from
the rule in accordance with § 75.6(b).
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maintaining existing wastes at
Jacksonville are higher than EPA had
originally determined. Nevertheless,
Vertac's testimony indicates that,
although the company may consider the
costs of maintenance to be a burden, the
costs would be absorbed by the
company at least for the near future.
Further, the rule represents a temporary
solution to a problem that EPA is
working to resolve. It is expected that
Vertac will not have to bear these costs
for the long-term.

3. Wastes at other facilities. EPA
finds that permitting persons to dispose
of TCDD containing Wastes without
prior notification to EPA presents an
unreasonable risk. This finding, as
stated in the preamble to the proposed
rule, results from an Agency,
determination that the general risk of
TCDD disposal outweighs the minimal
economic impact of notifying EPA of the
person's intention to dispose and small
costs of holding wastes for sixty days
while EPA evaluates the notification.

EPA has received comments that the
Agency has not made findings of
unreasonable risk with respect to the
notification requirement and that the
requirement is, therefore, not valid. '4
EPA disagrees. EPA has made a finding'
of unreasonable risk which states that
the probability" of harm from any TCDD
disposal outweighs the minimal burden
that a notification requirement and~a
sixty-day waiting period would impose.

In its findings on toxicity of TCDD
and the magnitude of exposure to TCDD,
the Agency has examined the likelihood
of harm that may occur. The Agency is
not required to show the factual
certainty of harm before it regulates a
chemical, particularly when it is dealing
with disposal and regulatory action
which will not result in removal from
society of the benefits of a chemical.
The application of the unreasonable risk
standard varies depending upon the risk
of harm and the impact on society of the
regulation of that harm. The notification
requirement imposes a very limited
restriction that will not deprive the
public of the benefits of the regulated
chemical, nor does it impose a ,
substantial regulatory burden. In fact,-
the notification requirement ensures that
EPA will be informed of potential risks
and will be able to protect the public
against exposure to a highly toxic
chemical.

F. Public interest finding. In
promulgating a rule under section 6(a) of

"One comment slates that a sixty-day delay
could cause an unreasonable risk in and of itself. No
direct support is given for such a statement and EPA
falls to see how a properly drummed and stored
waste retained for sixty days could present an
unreasonable risk.

TSCA, the Administrator must find that
it is in the public intepst to use TSCA
when action is possible under another
statutory authority within the
Administrator's jurisdiction. In the
preamble of the proposed rule EPA
found it could protect against the risk by
bringing injunctive action against Vertac
under section 7003 of the Resource
Conservation and Recovery Act
(RCRA), 42 U.S.C. 6973, but found it is in
the pubic intdrest to promulgate a rule
under TSCA. In making this finding in
accordance with section 6(a), EPA
considered (1) all relevant.aspects of the
risk; (2) a comparison of the estimated
costs of complying with action taken
under TSCA and actions under RCRA;
and, (3) the relative efficiency of each
act to protect against the risk of injury.
The Agency adopts the finding in the
proposed rule for the final rule for the
same reasons stated in the preamble to
the proposed rule. These reasons are
summarized below.

In the proposed rule preamble EPA
found no difference between the two
acts with respect to the first two factors
,required to be considered under section
6(a), but decided to use TSCA because
of the-relative efficiency of using the
immediately effective rulemaking
authority of section 6(d) of TSCA.

The Dow Chemical Company
commented on this. Dow concluded that
EPA had abused its discretion in using
TSCA instead of RCRA, primarily
because the Agency has proceeded
under section 7003 of RCRA in other
cases involving improper storage or
disposal of chemical wastes. Each of the
cases cited by Dow involves an action
against a single entity to seek clean up
of hazardous waste sites and storage -
areas. This rule is directed at the
disposal of all TCDD containing wastes.
While the rule prohibits Vertac from
disposing of certain wastes, the rule is
comprehensive and requires that other
persons intending to dispose of TCDD
containing wastes notify the Agency
sixty days in advance of such disposal.
These other persons are not presently
known to EPA except to the extent that
they have come forward as a result of
the issuance of the immediately
effective proposed rule. Accordingly,
while injunctive relief might be sought
against Vertac pursuant to Section 7003
of RCRA, there is presently no effective
way, other than rilemaking, to identify
the other persons seeking to dispose of
TCDD containing wastes while at the
same time preventing them from
disposing of the wastes until EPA learns
the particular facts of the proposed
disposal. Under these circumstances,

EPA has not abused its discretion in
conducting a rulemaking pursuant to
Section 6(d) of TSCA.

Dow further criticizes the use of TSCA
instead of RCRA on the basis that the
Agency's regulations governing disposal
of hazardous waste under RCRA have
been subjected to rigorous public
comment and that the policy choices
governing disposal of wastes have
already been made. This comment
ignores the fact, however, that RCRA
has made no specific finding regarding
disposal of TCDD. The policy choices
under RCRA apply to disposal of wide
categories of wastes under general
interim standards. Under the TSCA
section 6 rule the policy choices apply
specifically to TCDD wastes. However,
the Agency's final permits issued under
section 3005(c) of RCRA will supersede
the TSCA rule.

IV. Other Issues

A. Relationship to RCRA

The notification requirement of the
proposed rule does not apply to persons
disposing of TCDD at facilities
permitted for disposal under section'
3005(c) of RCRA, 42 U.S.C. 6925(c), but
does require notification to EPA before
persons dispose of TCDD in facilities
covered by interim status under section
3005(e) of RCRA.

Dow claims that this distinction
violates RCRA and is contrary to sound
public policy. Dow argues that RCRA
does not allow more stringent
requirements to be imposed upon an
"interim status" facility than is imposed'
on a fully permitted facility and that the
Agency is not authorized to discriminate
against a facility on the basis of its
"interim status." Dow also argues that
such a distinction fosters duplicatio .of
effort by creating jurisdiction in two
separate offices over identical material.'

EPA disagrees. This rule is consistent
with the'equirements of RCRA. The rule
rationally distinguishes between interim
status facilities under section 3005(e) of
RCRA and fully permitted facilities
under section 3005(6) of RCRA, Before It
issues a'permit to a facility under
section 3005(c), EPA will evaluate
whether or not that facility complies
with applicable standards. Under
interim status provisions, in contrast,
any person who submits an application
is treated as having a permit, although
EPA has not yet evaluated that
particular facility, The public, therefore,
has less assurance that a person
operating an interim status facility will
adequately dispose of wastes.

I I I
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B. Relationship to FIFRA "Use Permits"
Several persons have commented that

EPA currently permits the use on rice
and other crops of the pesticide 2,4,5-T
containing approximately 100 ppb of
TCDD. These persons state that EPA
cannot justify restricting disposal of
wastes containing a significantly lower
level of TCDD.

EPA disagrees with this conclusion.
The Agency instituted proceedings
under the Federal Insecticide, Fungicide
and Rodenticide Act (FIFRA), 7 U.S.C.
136, et seq., to cancel all uses of 2,4,5-T
and Silvex. The Agency issued
emergency suspensions for some uses of
2,4,5-T and Silvex in March, 1979. Is In
December 1979, EPA issued its final
determination concerning the rebuttable
presumption against registration for all
uses of 2,4,5-T that had not previously
been suspended (44 FR 72316). EPA has
determined under FIFRA that the
potential oncogenic, fetotoxic and
teratogenic risks associated with the
non-suspended uses do not appear to be
justified by offsetting economic, social
or environmental benefits and that such
uses therefore appear to cause
unreasonable adverse effects on the
environment. Action under the rule to
restrict disposal is, therefore, consistent
with Agency action under FIFRA.

C. Section 8(a) of TSCA
One commentor stated that Section

8(a) "was to be used to collect
information that might later be used in
'unreasonable risk' determinations for
regulation of chemical substances under
section 6." EPA agrees. The comment
then claims that "By proposing to
impose reporting requirements under
section 6(a) rather than section 8(a),
EPA seeks to expand its authority under
6(a) beyond the scope intended by
Congress."

EPA reemphasizes that it has found
that the absence of notification of the
intent to dispose of TCDD containing
wastes constitutes an unreasonable risk.
This final rule reduces those
unreasonable risks by requiring persons
to notify the Agency of the intended
disposal. It is one method to regulate
disposal of TCDD contaminated wastes
under the authority of section 6(a)(6).
which authorizes the Administrator to
reduce unreasonable risks by
"promulgating or otherwise regulating
any manner or method of disposal...".
It constitutes what EPA has determined
is the least burdensome manner to
reduce the unreasonable risk, and falls
clearly within the authority of section
6(a).

SFor a discussion of these suspensions see the
March 15.1979 Federal Register (44 FR 15874).

D. Section 6(d) of TSCA

Two comments objected to the use of
6(d) with regard to the notification
requirement in the rule on the grounds
that "EPA points to no evidence or
reason to believe that disposals by
persons other than Vertac would present
an imminent risk of serious or
widespread harm." "These comments
suggest that EPA must identify
particular persons who are intending to
dispose of TCDD contaminated wastes
before the effective date of a final rule
in order to declare the notification
portion of the proposed rule immediately
effective.

EPA does not interpret section 6(d) as
requiring evidence of imminent injuries
or actions leading to injuries, but rather
evidence of risks of imminent injury or
actions leading to injury. EPA believes
that these comments fail to distinguish
between evidence of risks of imminent
injury and evidence of imminent injury.

The record for this rulemaking
contains ample evidence that improper
disposal of TCDD can cause serious and
widespread injuries. EPA finds it
reasonable to conclude that there is a
risk that improper disposal of TCDD
contaminated wastes will occur before
the effective date of a final rule
requiring prior notification of disposal.
For example, in the absence of the
restrictions contained in this rule,
persons who wish to avoid the
increased costs associated with proper
disposition of TCDD may attempt to
dispose of it before federal regulations
impose responsible solutions.

The risk that improper disposal of
TCDD contaminated wastes could occur
before the effective date of a final rule
balanced against the minimal economic
impact of the proposed rule justify
EPA's declaring the notification portion
of the proposed rule immediately
effective.

One comment also stated that section
6(d) should be used rarely because
violations occur and penalties accrue on
the date of publication without prior
public comment. EPA believes that
section 6(d) should be used when, as in
this case, the Agency can properly
justify its use, and notes that the
expedited hearing procedures are
designed to provide an affected person
with speedy Agency consideration and
rapid judicial review in order to mitigate
any unreasonably harsh consequences
of the immediately effective rule.

"Comment of the Chemical Manufacturers
Association. Inc. May 5. 1980. at page 11.

E. The Analytical Methodology for
Testing TCDD

One comment argued that EPA should
set a limit of detection-to remove wastes
from the notification requirement. The
comment further stated that this limit
should not be at the level of detection of
a testing methodology.

EPA finds that its use of the GC
HRMS methodology in this rulemaking
is reasonable and that a limit of
detection is not required. The
notification requirement is triggered if a
person has wastes from the production
of 24,5-Trichlorophenol or its pesticide
derivatives or wastes resulting from
process equipment formerly used to
manufacture such chemicals. This is a
simple, definite test which permits a
person to know with a high degree of
certainty that he is subject to the rule. If
the person wishes an exclusion from
notification, then he may at his option
have his wastes tested. If. under EPA's
approved methodology, which is the
most sensitive test, the person finds no
detectable levels of TCDD, the Agency
has decided that it has enough
assurance that what may be considered
a TCDD-contaminated waste is not of
present concern to the Agency. EPA will
not set a definitive general regulatory
limit of detection for TCDD, a chemical
for which the Agency cannot be
confident that a "no adverse effect
level" has been found.

F. Vertac
Vertac commented that the

notification provision of the rule
suggests that EPA "does not intend to
tunilaterally restrict all parties from
landfilling or otherwise disposing of
TCDD contaminated wastes .. "'. Vertac
then concludes that because the
regulation bars them from disposing of
TCDD contaminated wastes, Vertac "is
not treated equally."

EPA disagrees. First. EPA does not
regard the notification requirement as
implicitly condoning the disposal of
TCDD contaminated wastes by other
persons. EPA cannot at this time assess
whether other intended disposals of
TCDD present or will present
unreasonable risks. EPA will examine
any plans to dispose of such wastes. If,
as in the case of Vertac. such intended
disposals pose unreasonable risks, EPA
will act as is necessary to adequately
protect public health.

Vertac also suggests that this
rulemaking prohibits Vertac from
exploring alternate solutions for the
disposal of the 2,4,5-T dums, and that
therefore the rule is arbitrary.

This rule bars Vertac from disposing
of the highly contaminated 2,4,5-T

32683



Federal Register / Vol. 45, No. 98 / Monday, May 19, 1980 / Rules and Regulations

wastes because such disposal at the
present time presents an unreasonable
risk. However, EPA does not intend by
this prohibition to discourage Vertac or
any other person from exploring
methods for the final disposition of
TCDD contaminated wastes. On the
contrary, if Vertac or any other person
identifies alternate solutions for final
TCDD disposition which adequately
protect public health, EPA will take
appropriate actionunder this rule on
notifications which include such plans.
VI. Rulemaking Record

EPA has established a public record
for this final rulemaking (docket number
OPTS-62007)* which along with a
complete index is available for -

inspection in the OPTS reading-room
from 9:00 a.m. to 5:00 p.m., Monday
through Friday, excluding holidays, at
401 M Street, S.W., Washington, D.C.
20460. This record contains the basic
information considered by the Agency in
this rulemaking.
Federal Register Notices Pertaining to
This Rule

1.42 F.R. 61259, USEPA: "Procedures
for Rulemaking Under Sec; 6 of the
Toxic Substances Control Act."
(December 2,1977)

2.45 F.R. 15547, USEPA:
"Tetrachlorodibenzo-P-Dioxin;
Prohibition of Disposal." Action: Notice
of Immediately Effective Rule. (March
11, 1980)

3.45 F.R. 15592, USEPA:
"Tetrachlorodibenzo-P-Dioxin;
ProHibition of Disposal." Action:
Immediately Effective Rule. (March 11,
1980)

4.45 F.R. 26386, USEPA:
"Tetrachlorodibenzo-P-Dioxin;
Prohibition of Disposal." Action: Notice
of Expedited Hearing and Shortened
Comment Period. (April 18, 1980)
Expedited Hearing

1. Schedule for April 16th Session.
2. USEPA/Transcript of Proceedings:

Tetrachlorodibenzo-P-Dioxin Prohibition
of Disposal-Vol. 1. (April 16, 1980]

3. Submission from Vertac Chemical
Corp. Engineering Calculations.

4. Submission by Vertac Chemical
Corp. State of Arkansas, Dept..of
Pollution Control and Ecology. Letter
from Paul N. Means, Enforcement
Branch, to Thurman Bennett, Vertac
Chemical Corp. Subject: Transportation
of Dioxin. (January 22, 1980)

5. Submission from Vertac Chemical
Corp. of a photograph of a blackboard'

The docket number for this rulemaking has been
changed from 61004 to 62007. 80T-7 is not a valid
reference number for this rulemaking.

sketch of the Jacksonville plant and its
surrounding area.
-6. Schedule for May 1st session.
7. USEPA/Transcript of Proceedings:

Tetrachlorodibenzo-P-Dioxin Prohibition
of Disposal-Vol. 2. (May 1, 1980)
Other Federal Register Notices

1.43 F.R. 17116, USEPA: "Rebuttable
Presumption Against Registration and
Continued Registration of Pesticide
Products Containing 2,4,5,T." OPP.
30000/26. (April 21, 1978)

2.44 F.R. 15874, USEPA: "2,4,5,T and
SSilvex:.Introduction to Suspensions and
Notices of Intent to Cancel." (March 15,
1979)
USEPA News Releases

1. USEPA, OTS: Report of the
Chlorinated Dioxin Work Group to the
Toxic Substances Priorities Committee
(TSPC) (Janualy 10, 1980) w/
enclosure(s) (4)

2. USEPA, Region VI: Statement of
Francis E. Phillips, Assistant Regional
Administrator, EPA. Region 6.
Environmental Protection Agency
Before the Subcommittee on Oversight
of Government Management Committee
on Government Affairs, U.S. Senate.
(07/19/79]"

Communications-Written
1. State of Arkansas/Dept. of Pollution

Control and Ecology: Letter from Jarrell
E. Southall, Director, to Mr. Ray Guidi,
V.P., Vertac, Inc. (06/15/79) w/
enclosure(s) (2)

2. State of Arkansas/Office of the
Governor: Letter from Bill Clinton,
Governor of Arkansas to Adelene
Harrison, RA, USEPA, Region -VI.
Subject: Request for Review of Vertac's
Proposed Containment and Destruction
of Dioxin Containing Waste Products.
(08/30/79)

3. State of South Carolina/Department
of Health and Environmental Control:
Letter from Hartsill W. Truesdale, P.E.,
Director, Solid Waste Management
Division, to Gordon Olson, CAD,
USEPA. Subject: TCDD, Vertac,
Jacksonville, AK. (01/05/80) w/
enclosure (1)

4.-USDHEW, PHS, CDC, NIOSH:
Memo from John R. Kominsky, Industrial
Hygienist, to Chuck Morgan, USEPA,
OE, Pesticides and Toxic Substances
Enforcement Div. Subject: Mirex,
Lindane and Tetrachloro-Dibenzo-P-
Dioxin, Hyde Park Chemical Landfill
Disposal Site, Niagara Falls, New York.
(01/04/80) w/enclosure (1)

5. USDHEW, PHS, CDC, NIOSH:
Letter from Philip J. Landrigan, M.D., to
George Shanahan, Water Enforcement
Br., Region II, USEPA. Subject: Data on
Migration of Dioxin, Mirex, and Lindane

from the Hyde Park Landfill, (01/04/80)
w/enclosure(s)

6. USEPA, IERL/ Cincinnati: Memo
from David R. Watkins, Organic
Chemicals and Products Branch, to M1k
Kilpatrick, Hazardous Waste Task
Force. Subject: Expected Isomers of
Tetrachlorinated Dioxins in Vertac
Samples. (02/01/80)

7. USEPA, OE: Memo from Richard
Smith, Attorney, Hazardous Waste
Enforcement Task-Force, to the File.
Subject: Comparison of Costs of On-Site

'Storage with Shipment for Off-Site
Disposal of 700 Barrels of 2,4,5-T Wastes
at Vertac. (01/30/80)

8. USEPA, OE: Memo from Michael A.
Kilpatrick, Chemical Engineer,
Hazardous Waste Enforcement Task
Force, to the File. Subject: Landfilling of
2,3,7,8 TCDD Contaminated Waste from
Vertac, Inc. (02/07/80)

9. USEPA, OE: Memo from Michael A.
Kilpatrick, Chemical Hazardous Waste
Enforcement Task Force, to the File.
Subject: Present On-Site Situation at the
Vertac Facility. (02/08/80)

10. USEPA, ORD: Memo from Steven
J. Gage, AA for ORD, to Adelene
Harrison, RA, EPA Region VI. Subject:
Evaluation of Vertac TCDD Destruction
Process. (undated) w/enclosure(s) 211. USEPA, OPTS, CAD: Memo from
Linda C. Thomson, Hearing Clerk, to
whom it may concern. Subject-
Expedited Hearing on the Immediately
Effective Proposed Rule on Disposal of
Waste Products Containing TCDD.
(Undated)

12. Letter from Linda C. Thomson, to
Mr. C. Kalil, Dow Chemical Co. Legal
Dept. Subject: Expedited Hearing on
TCDD. (04/15/80) 1

13. Memo from Linda C. Thomson, to
Alan Carpien-(OGC), Gordon R, Olson
(OPTS), Lamar Miller, Hazardous Wastq
Enforcement Task Force, Gary Dietrich,
(OSW). Subject: Expedited Hearing on
the Immediately Effective Proposed Rule
on Disposal of Waste Products
Containing TCDD. (04/15/80)

14. Memo from Linda C. Thomson, to
R. E. Wright, Ohio Power Co. Subject:
Expedited Hearings. (04/23/80)

15. USEPA, OSW: Memo from Gene
Crumpler, OSW, to Michael Kilpatrick,
Environmental Scientist, Hazardous
Waste Enforcement Task Force, OE,
USEPA. Subject: Incineration of TCDD
Contaminated Waste. (02/07/80)

16. Memo from Michael W.
Kosakowski, Chief Disposal Branch, to
Alan Carpien, OGC. Subject: Vertac
Expedited hearing. (04/22/80) w/
enclosure (1)

17. USEPA, OSW: Record of
Telephone Call Between M. W.
Kosakowski and Kenneth Howard of
Vertac Chemical Corp. (04/22/80)

IIII 
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18. USEPA, OTS: Memo from Steven
D. Jellinek, AA, Chairman TSPC, to John
White, RA, Region IV, USEPA and to
Adelene Harrison, RA, Region VI.
Subject: Interim Guidance for
Management of Dioxin Contaminated
Waste at Vertac Facility. (12/14/79)

19. Vertac, Inc: Letter from Dick
Karkkainen, Director of Environment
and Safety, to Mr. Jarrell Southall,
Director, Arkansas Department of
Pollution Control and Ecology, Subject:
Vertac, Inc.-Jacksonville Plant. (08/15/
79] w/enclosure (1)

20. Vertac, Inc: Letter from Dick
Karkkainen, Director of Environment
and Safety, to Wayne Stevens,
Browning Ferris Industries, Chemical
Services, Inc. Subject: Request to
Dispose of Waste Phenoxy Acids and
Phenols in Drums. (11/08179) w/
enclosure (1)

21. Wright State University: Letter
from Michael L. Taylor, Ph. D., Assoc,
Professor of Pharmacology and Assoc.
Director of the Brehm Laboratory, to Mr.
Charles Gozda, Chief, Compliance Sec.
(6ATSC) USEPA, Region VI. Subject:
EPA Contract 68-03-2830 (10). (12/05/
79) w/enclosue (2)

Communications-Telephone
Conversations

1. USEPA, OGC, Toxic Substance
Div.: Memo from Alan Carpien, to the
Record. Subject: Conversation with
Allen Gates, Vertac Counsel on the
Expedited Hearing Request. (04/15/80)

2. Memo from Alan Carpien, to the
Record. Subject Conversation with
Allen Gates, Vectac Counsel, of April
17,1980. (04/18180)

3. Memo from Alan Carpien, to the
record. Subject: Conversation with Allen
Gates, Vectac Counsel of April 18,1980.
(04/21/80)

4. USEPA, OPTS, CAD: Record of
Communication from Gordon R. Olson,
to the Record. Subject: Telephone
Conversation with Chuck Kalil, Dow
Chemical re: Expedited Hearing on
TCDD. (04/15/80)

-5. Record of Communication from
Gordon R. Olson, to the Record. Subject:
Telephone conversation with Kent
Storner, Syntex Agribusiness re:
expedited Hearing on TCDD. (04/15/80)

6. Record of Communication from
Gordon R. Olson, to the Record. Subject:
Telephone conversation with Chuck
Kalil and Fred Herger of Dow Chemical
re: Clarification of Discussion Regarding
TCDD Rule. (04/17/80) 

7. Record of Communication from
Gordon R. Olson, to the Record. Subject:
Telephone conversation with Bob
Fisher, Vertac Chemical Corp. re: Public
Record related to TCDD. (04/17/80)

8. Memo from Linda Thomson,
Hearing Clerk, to the Record. Subject:
Tetrachlorodibenzo-P-Dioxin Prohibition
of Disposal, Site of Legislative Hearing
for May 11,1980. (04/24/80)

9. Memo from Gordon R. Olson, to the
File. Subject: Record of telephone
conversation with Roger Fuentes,
USEPA. Region X re: Cost of Disposals
in Chemical Waste Landfills Approved
Under § 761.41(b). (05/08/80)

10. USEPA. OPTS, CAD: Memo from
Gordon R. Olson to the File. Subject:
Record of telephone conversation with
Wayne Pierre, USEPA. Region HI re: Cost
of Disposal in Chemical Waste Landfills
Approved under § 761.41(b). (05/08/80)

11. Record of communication from
Linda C. Thomson: to companies
interested in the May 1,1980 Dioxin
Hearing. Subject: Telephone call re:
Hearings. (05/09/80)
Reports

1. Allen, J.R., Barsotti, D.A., Van
Miller, J.P.: "Morphological Changes in
Monkeys Consuming a Diet Containing
Low-Levels of 2,3,7,8
Tetrachlorodibenzo-P-Dioxin." In Press
Fd. Cosme. Toxicology

2. Courtney, K.D.: "Mouse Teratology
Studies with Chlorodibenzo-P-Dioxins."
Environ. Contain. Toxicol (1976): 674-
618

3. Courtney, K.D., Moore, J.A.:
"Teratology Studies with 2,4.5-
Trichlorophenoxyacetic Acid and
2,3,7,8-Tetrachlorodibenzo-P-Dioxin."
Toxicol Appl. Pharmacol. 20 (1971): 396-
403

4. Dow Chemical USA. Preliminary
Assessment of Chronic Toxicity Study
and Three-Generation Reproduction
Study of 2,3,78-Tetrachlorodibenzo-P-
Dioxin. Midland, MI

5. Dow Chemical: Dow Chemical
Company's Report to the FIFRA
Scientific Advisory Panel on 2,4,5-T and
Silvex. (August 6, 1979) w/enclosure(s)
(3)

6. Dow Chemical USA. Preliminary
Assessment of Chronic Toxicity Study
and Three Generation Reproduction
Study of 2,3,7,8-Tetrachlorodibenzo-P
Dioxin. (1977) Unpublished Report

7. Kociba, R.J., et aL: Toxicology and
Applied Pharmacology 46:279/303 (1978).

8. Kouri, RE.. Salerno. R.A., Whitmire,
C.E.: "Relationships between Aryl
Hydrocarbon Hydroxylase Inducibility
and Sensitivity to Chemically Induced
Subcutaneous Sarcomas in Various
Strains of Mice." Journal of the National
Cancer Inst. 50:2 (1973):396-368

9. Moore, J.A., Gupta, B.N., Vos. J.G.:
"Postnatal Effects of Maternal Exposure
to 2,3.7,8-Tetrachlorodibenzo-P-Dioxin
(TCDD)." Environ. Health Perspec.,
5:(1973):81-85

10. Murray, F.J., et al.: Toxicology and
Applied Pharmacology 50:241/252 (1979)

11. Neubert, D. and Dillmann, I-
"Embryotoxic Effects in Mice Treated
with 2.4.5, Trichlorophenoxyacetic Acid
and 2,3,7,8-Tetrachlorodibenzo-P-
Dioxin." Naunyn-Schmiedebergs'Arch.
Pharmacol. 272(1971):243-264

12. Poland, A. Glover, E.: "Comparison
of 2,3.7,8-Tetrachlorodibenzo-P-Dioxin, a
Potent Inducer of Aryl Hydrocarbon
Hydroxulase. with 3-
Methylcholanthrene. Molec. Pharmacol.
10(1974):349-359

13. Poland, Alan, Glover, Edward:
"Stereo-specific, High Affinity Binding
of 2,3,7,B-Tetrachlorodibenzo-P-Dioxin
by Hepatic Cytosol." TheJournal of
Biological Chemistry. 254:16(1976).4936-
4946

14. Poland. Alan, and Glover, Edward.
"Studies on the Mechanism of Toxicity
of the Chlorinated Dibenzo-P-Dioxins."
Environ. Health Perspec. (5-1973):244-
251

15. Smith, F.A., Schwetz, BA.,
Nitschke, K.D.: "Teratogenicity of
2.3.7,8-Tetrachlorodibenzo-P-Dioxin in
CF-1 Mice." Toxicol. andAppl.
Pharmacol. 38(1976):517-523

16. Sparschu, G.L., Dunn F.L.. Rowe,
V.K: "Study of the Teratogenic ty of
Z3.7,8-Tetrachlorodibenzo-P-Dioxin in
the Rat. Fd. Cosmet. Toxicology.
9(1971):405:412

17. USA. In the US District Court for
the Eastern District of Arkansas. USA.
Plaintiff v. Vertac Chemical Corp., and
Hercules, Inc.. Defendents.Motion for
Preliminary Injunction. Civil Action No.
LR-G-80. (April 12,1980)

18. USEPA. Before the Administrator
In re: the Dow Chemical Co., et al,
Respondent's Prehearing Brief on the
Risks Associated with the Registered
Uses of 2,4,5-T and Silvex. FIFRA
Docket #415 et al. (January 25,1980):46-,
51

19. USEPA Carcinogen Assessment
Group, ORD: Memo from Elizabeth L.
Anderson, Ph.D., Exec. Director, to
Harvey L Warnich, Project Manager.
SPRD. Subject: Carcinogen Assessment
Group's Risk Assessment on 2,4,5-
Trichlororphenoxy Acetic Acid (2,4,5-TI,
and 2,3,7,8-tetrachloro-dibenzo-P-Dioxin
(TCDD). 02/23/79 w/enclosure (1)

Summary and Conclusions on 24,5-T

20. USEPA, Carcinogen Assessment
Group. ORD: Preliminary Report on
2,4,5, Trichlorophenoxy-acetic Acid
(2.4,5,TJ 2,4,5-Trichlorophenol
(2,4,5.TCP) 2,3.7,8-Tetrachlorodibenzo-
p-dioxin (TCDD). (October 19, 1977)

21. USEPA. IERL ORD:At-Sea
Incineration of Herbicide Orange
Onboard the MIT Vulcanus. EPA 600/2-
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78-086. TRW, Inc., Redondo Beach, CA.
(April 1978)

22. USEPA, OPP: Environmental Fate
of TCDD (2,3,7,8-Tetrachlorodibenzo-P-
Dioxin) a Contaminant of 2,4,5-TCP
(March 1,1976)

23. USEPA, Region 6: Affidavit of
Robert B. Elliott before the State of
Texas, County of Dallas. (February 14,
1980)

24. US NIEHS/IARC Work Group:
Long Term Hazards of Polychlorinated
Dibenzofurans Lyon. (June 1978) (2)

25. Van Miller, J.P., Lalich, J.J., Allan,
J.R.: Increased Incidence of Neoplasms
inRats Exposed to Low Levels of 2,3,7,8-
Tetrachlorodibenzo-P-Dioxin.
Unpublished

In an effort to develop more orderly
organization of this part the numbering
for Subpart I has been changed, For the
convenience of the reader the following
redesignation table is being provided:

Final
Proposed section: rule section

775.1. ............................ 775.1180
775.2...... ............... .......... 775.1183
775.3 . ................................................-.. ....... 775.1186
775.4 ............... ................ 775.1190
775.5 . . . .................................... .. .. .... 775.1195
775.6 ..................... .......... 775.1197

Under Executive Order 12044, EPA is
required to judge whether a regulation is
"significant" and therefore subject to the
procedural requirements of the Order or
whether it may follow other specialized
development procedures. EPA labels
these other regulations "specialized."
This regulation has been reviewed, and
it has been'determined that it is a
specialized regulation not subject to the
procedural requirements of Executive
Order 12044.

Dated: May 12, 1980.
Douglas M. Castle,
Administrator.

Therefore, Chapter I of Title 40 of the
Code of Federal Regulations is amended
by adding a new Part 775 consisting at
this time of Subpart J.
PART 775-STORAGE AND DISPOSAL

OF WASTE MATERIAL

Subparts A-I-[Reserved]

Subpart J-Dlsposal of Waste Material
Containing Tetrachlorodibenzo-p-dioxin
(TCDD)

Sec.
775.180 Scope.
775.183 Definitions.
775.186 Prohibited Acts.
775.190 Required Acts.
775.195 Compliance.
775.197 Exclusions.

Authority: Sec. 6 Toxic Substances Control
Act (TSCA). Pub. L. 94-469. 90 Slat. 2020 (15
U.S.C. 2605).

Subpart J-Disposal fo Waste Material
Containing Tetrachlorodibenzo-p-
dioxin (TCDD)

§ 775.180 Scope.
This subpart prohibits the removal for

disposal of wastes containing TCDD
presently located at the Vertac
Chemical Co. facility at Jacksonville,
Arkansas. In addition, this subpart
requires persons who dispose of wastes
containing TCDD to notifythe
Administrator sixty days before-
disposal.

§ 775.183 Definitions.
In addition to the definitions in

section 3 of the toxic Substances Control
Act (TSCA), 15 U.S.C. 2602, the
following definitions shall apply to this
subpart.

(a) "Assistant Administrator" means
the EPA Assistant Administrator for
Pesticides and'Toxic Substances.

(b) "EPA" means the U.S.
Environmental Protection Agency.

(c) "Dispose of chemical substances
or mixtures for commercial purposes"
means disposdl by any person who'
disposes of chemical substances or
mixtures for the purpose of obtaining
commercial advantage, as well as
disposal by any person incidental to his
commercial activities.

(d) "Person" includes any individual,
firm, company, corporation, joint
venture, partnership, proprietorship,
association, or any other business
entity; any state or political subdivision
thereof, any municipality, any interstate
body, and any department, agency, or
instrumentality of the federal
government.

(e) "TCDD" means 2,3,7,8-
Tetrachlorodibenzo-p-cioxin.

(f) "Waste material" or "waste"
means any garbage, refuse, sludge from
a waste treatment plant or water supply
facility and other discarded material
including solid, liquid, semi-solid, or
contained gaseous material resulting
from industrial, commercial, mining and
agricultural operations.

(g) "Waste material containing
TCDD" or "waste(s) containing TCDD"
means any waste material or waste(s)
resulting from manufacture or
processing of 2,45-Trichlorophenol or its
pesticide derivatives, or any waste(s)'
resulting from manufacturing processes
using equipment that was-at some time
used in the manufacture of 2,4,5-
Trichlorophenl or its pesticide
derivatives.

§ 775.186 Prohibited acts. L

(a) Vertac Chemical Co., of Memphis,
Tennessee, shall not remove for disposal
any of the wastes containing TCDD

produced before May 12, 1980, currently'
located at its facility in Jacksonville,
Arkansas.

(b) No person who disposes of
chemical substances or mixtures for
commercial purposes shall remove for
purposes of disposal the wastes
containing TCDD produced before May
12, 1980 currently located at the Vertac
Chemical Co. facility in Jacksonville,
Arkansas.

§ 775.190 Required acts.
(a) Vertac Chemical Co.: (1) Shall post

a notice (or notices, as appropriate) at
the principal access point to the storage
area(s) at its Jacksonville facility stating
that Tetrachlorodibenzo-p-dioxin
contaminated waste materials are
stored on site and that removal for
disposal of such waste is prohibited
without express permission from the
Assistant Administrator.

(2) Shall dispose of all waste material
containing TCDD produced at the
Jacksonville facility after May 12, 1980,
at facilities which comply with the
requirements of § 761.41(b), until the
required actions of § 7751.90(a)(3) are
completed. Vertac shall notify the
Assistant Administrator at least one
week prior to shipment in accordance
with the requirements of § 775,190(b) (1)
through (5). Such notification shall also
include sufficient additional information
to allow the Assistant Administrator to
evaluate compliance with the
requirements of § 761.41(b). (This
additional information will only be
required once for each facility receiving
waste material containing TCDD).

(3) Shall test the wastes produced
after May 12, 1980 at the Jacksonville
facility, employing the TCDD detection
methodology described in § 775.197(c) of
this subpart and provide the Assistant
Administrator with the results within
two weeks of the date the analyses are
completed. If the wastes contain no
detectable TCDD then the requirement
in § 775.190(b) will be withdrawn, and
the exclusion in § 775.197(b) will be
controlling. In the event that future
production shifts to 2,4,5-
Trichlorophenol or its pesticide
derivatives separate notification under
§ 775.190(b) will be required before any
wastes generated in such production can
be disposed of.

(b) Disposal Notification. Any person
who disposes of chemical substances or
mixtures for commercial purposes who
wishes to dispose of wastes containing
TCDD sh'all notify the Assistant
Administrator sixty (60) days prior to
their intended disposal of such wastes,
Notification shall be by certified letter to
the Assistant Administrator with a copy
to the EPA Regiohal Administrator for
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the region in which the waste is
currently stored. The notification shall
include, at a minimum, the following
information.

(1) The name of the firm involved and
the address of both the corporate
headquarters and the specific site for
which notification of intent to dispose is
being given.

(2) The name and telephone number of
a person to whom EPA personnel can
direct any questions for clarification or
additional information.

(3) The concentration of TCDD in the
waste materials and the method of
detection, e.g., whether the amount is an
estimate or is from laboratory data, and
if the latter, the name of the laboratory
and the methodology employed,
including the level of detection
achievable by the methodology.

(4) The total quantity of waste
material and the number of containers
involved.

(5) A brief description of the proposed
disposal including the method of
disposal, e.g., landfill, incineration, etc.,
the location of the disposal, and the
name of any disposal firm(s) involved.

(6) A summary of the present status of
the waste including the method of
containment (drums, barrels, etc.), the
presence or absence of

(i) An impermeable pad.
(ii) Curbing.
(iii) Dikes.
(iv) Roof structure.
(v) Accessibility to unauthorized

persons.
In addition, firms are encouraged to

include any other information that may
be of use to the Agency in determining
the feasibility of various alternative
courses of action. The Assistant
Administrator shall have the authority
to prohibit the intended disposal, by
notification of the concerned party(-ies)
by registered mail, if the Assistant
Administrator determines that the
proposed disposal will present an
unreasonable risk, or if there is
insufficient information on which to
base a finding that such an
unreasonable risk is absent.

§ 775.195 Compliance.
(a) Section 15(1) of TSCA (15 U.S.C.

2614) makes it unlawful for any person
to fail or refuse to comply with any rule
promulgated or order issued under
section 6. Spction 15(3) (15 U.S.C. 2614)
makes it unlawful for any person to fail
or refuse to submit reports, notices or
other information required by any rule
promulgated under the Act. Thus, failure
to comply with any aspect bf this rule
would be a violation as defined by
section 15 (1) and (3).

(b) Section 16(a) of TSCA (15 U.S.C.
2615) provides that any person who
violates any provision of section 15 shall
be liable to the United States for a civil
penalty of up to S25,000 per violation,
with each day of violation constituting a
separate violation. If a violation is
knowing or willful, criminal penalties of
up to one year in prison and S25,000 per
day of violation may also be assessed.
Under section 17 of TSCA (15 U.S.C.
2616), the Agency may take injunctive
action to restrain persons from violating
section 6 rules.

§ 775.197 Exclusions.
(a) This subpart does not apply to

persons disposing of wastes containing
TCDD at facilities permitted for disposal
of TCDD under Section 3005(c) of the
Resource Conservation and Recovery
Act, 42 U.S.C. 6925(c).

(b) This subpart does not apply to
persons who would otherwise be subject
to this subpart if they show that their
wastes contain no detectable levels of
TCDD employing the TCDD detection
methodology established by the EPA
Dioxin Monitoring Program-capillary
column gas chromatography interfaced
with high resolution mass spectrometry
(GC/HRMS).

(c) This subpart does not apply when
the Assistant Administrator exercises
his discretion and waives, in writing, the
60 day notice requirement for any
person.
tFR Doc. ao-15312 Filed 5-10-0 &:45 am]
BILLING CODE 6560-01-1

FEDERAL EMERGENCY

MANAGEMENT AGENCY

Federal Insurance Administration

44 CFR Part 76

[Docket No. FEMA-FIA-76]

Implementation of State Assistance
Program for the National Flood
Insurance Program

AGENCY: Federal Insurance
Administration, FEMA.
ACTION: Interim rule with request for
comments.

SUMMARY: This interim rule sets forth a
description of the State Assistance
Program for the National Flood
Insurance Program. The State
Assistance Program is designed to
promote an intergovernmental flood
hazard mitigation partnership by
providing States with the opportunity to
strengthen their role in NFIP flood
hazard mitigation activities. This interim
rule defines the objectives and elements

of the program; the funding approach,
apportionment formula, application
evaluation criteria, eligible applicants
and administrative procedures.
DATE: Effective date, May 19, 1980.
COMMENT DATE: Comments received on
or before July 18,1980, will be
considered before this rule is made final.
ADDRESS: Send comments in duplicate
to Rules Docket Clerk, Office of General
Counsel. Room 801, Federal-Emergency
Management Agency, Washington, D.C.
20472.
FOR FURTHER INFORMATION CONTACT.
Mr. Richard W. Krimm, Federal
Insurance Administration, Washington,
D.C. 20410. (202) 755-5581.
SUPPLEMENTARY INFORMATION: IA

has discussed the need for State
financial assistance for flood hazard
mitigation and National Flood Insurance
Program activities with the States. The
States will be the only eligible
participants in the program. There is a
need to implement this program as soon
as possible. Therefore, FEMA has
determined that sufficient good cause
exists for making this rule effective
immediately. Also. in view of the need
to implement this program as soon as
possible and since actual notice has
been provided to all States, notice and
public participation have been found
unnecessary. Comments, however, are
requested and will be considered before
this rule is made final.

The Federal Emergency Management
Agency (FEMA) was formed to focus the
Federal hazard mitigation effort in one
agency. A high priority within FEMA is
flood hazard mitigation. The Federal
Insurance Administration (FIA) has the
responsibility within FEMA for
identifying the Nation's flood plains and
encouraging State and local
governments to adopt flood hazard
mitigation measures in order to reduce
flood hazards, to prevent losses of life
and property, and to reduce the
spiralling costs associated with flood
damage. Part of this responsibility
involves promoting a working
understanding of the objectives of the
National Flood Insurance Program
(NFIP) and the concepts and methods of
flood hazard mitigation. To address this
responsibility. FEMA provides general
and technical assistance to communities
intended to increase capabilities in
implementing and administering flood
hazard mitigation programs under the
NFIP. To continue these efforts in the
face of the increasing number of
communities participating in the NFIP's
Regular Program. intensified assistance
demands must be met.

States are in a key position to support
NFIP activities and to assist FEMA in
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addressing ,intensified assistance
demands. The National Flood Insurance
Program's Rules and Regulations (44
CFR 59, et seq.) outline functions which
States may undertake to increase State
and local flood hazard mitigation
capabilities. Section 60.25 groups these
functions into three broad areas:
development of a planning and
legislative framework for local flood
plain management; coordination of
Federal, State and local aspects of the
Program; and, provision of general and
technical assistance to local officials.

FEMA recognizes that State capacity
to deal effectively with these areas and
to shape meaningful intergovernmental
cooperation is essential to the ultimate
success of the NFIP. In order to be
responsive to the needs of these States
and their local communities, the FIA has
developed a State Assistance Program
to encourage a Federal/State " ,
partnership to achieve the NFIP's
ultimate objectives of reducing loss of
life and property due to flooding.

FEMA has determined that 'an
environmental impact statement is not
needed for this program. A copy of the
finding of no significant impact is
available for inspecti'on at the above
address.

This. rule is in consonance with the
President's memorandum ofNovember
16, 1979, and does not impose an
unnecessary burden on the small

-business sector.
- Accordingly, Subchaptei B of ChapterI of Title 44, Xode of Feder'al

Regulations, -is amended by adding a
new Part 76 as follows: -

PART 76-STATE ASSISTANCE
PROGRAM FOR THE NATIONAL
FLOOD INSURANCE PROGRAM

Sec.
76.1 Purpose.
76.2, Description of program.
76.3 Eligible applicants.
76.4 Administratie procedures.
70.5 General provisions for cooperative

agreement. ,
76.6 Ineligible tasks.

Authority: The National Flood Insurance
Act of 1968 and the Flood Disaster Protection
Act 1973,42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978,43 FR
41943; Executive Order 12127, effective April
.1.1979,44 FR 19367.
§ 76.1 Purpose.

(a) The State Assistance Program is
designed to promote an "
intergovernmental flood hazard
mitigation partnership by providing
States with opportunity to strengthen
their role in NFIP flood hazard
mitigation a6tivities. The Programwill
provide individual States an opportunit3

to complement NFIP activities by
developing, implementing, and
evaluating approaches to accomplish
NFIP objectives through State programs.
It is intended that each State undertake
activities consistent with its
demonstrated capability in NFIP and
flood hazard mitigation activities. The
Program is designed to increase existing
State capabilities as well as develop
new ones. In turn, States will assist in
increasing their communities'
capabilities to develop, implement, and
administer flood hazard mitigation
measures.

(b) Adequate State participation in
NFIP coordination and flood hazard
mitigation activities is one of the best
means available to ensure that the NFIP
is effectively implemented at the local -
level. As mor6 communities are
converted to the Regular Program,
greater demands are placed on States to
assist their local communities in meeting
NFIP requirements. Increased State
involvement is necessary to help ensure
the proper implementation and
administration of NFIP flood plain
management standards at the local
level. Through the State Assistance
Program, FEMA, in concert with
individual States, will be able to provide
quality community assistance.

§ 76.2 Description of program.
The State Assistance Program is

designed for all States Which submit
acceptable applications regardless of
their present level of involvement or
degree of expertise irrNFIP and flood
hazird mitigation activities. It is
structured to recognize the fact that
States have individual needs and
different levels of sophistication in
dealing with the NFIP. Thus, the State
Assistance Program allows each State
the flexibility necessary to develop its
application to accommodate the unique
characteristics of the State and its
communities, and allows each Stat to
undertake an appropriate level of effort.

(a) Program Elements. The State
Assistance Program has-been designed
around three Program Elements:
Assessment, General Assistance and
Public Information, and Community
Services; each encompassing its own
general objective. Each objective for the.
State's project (thle "Project Objective")
chosen by the State shall be derived
from one of the three general objectives
defined under the Program Elements.
The State shall then choose tasksJhat
meet its chosen Project Objectives. The
Program Elements are structured in
order of increased levels of capability
needed to accomplish their tasks.
Assessment tasks demand the least

r capability; Community Services tasks

demand the most capability. The State
shall chooseobjectives and tasks from
the Program Elements that are
consistent with its demonstrated
capability and develop a project
designed to provide a foundation upon
which to progress towards Program
Elements requiring higher capabilities,
Accomplishing the objectives of the
Program Elements requiring loss
capability is a prdrequisite for choosing
elements requiring higher capability. A
State's project may contain a mix of
tasks chosen from among the different
elements, provided the State "qualifies"
for each element. In delineating a
project, States shall choose Project
Objectives and corresponding tasks that
are derived fiom the following Program
Elements:

(1) Assessment. The general objective
of the Assessment element is to provide
a State with the opportunity to examine
and evaluate current State and local
NFIP and flood hazard mitigation
activities. A plan designed to expand
the State's role in NFIP coordination and
flood hazard mitigation activities will
result. Its implementation will become
the basis for future State Assistance
Program funding. Generally, this
element is designed for States which
have not developed a formal State-wide
hazard mitigation program and have
been miniially involved in NFIP
activities.

(2] General Assistance and Public
Information. The general objective of
the General Assistance and Public
Information element is to provide a
State with the opportunity to develop q
Statewide information base and
coordination network. Under this
element states Will promote an
increased understanding of the NFIP
and its concepts and provisions, develop
information dissemination and retrieval
systems, and create approaches to
maximize the coordinated use of Federal
and State resources for flood hazard
mitigation.

(3) Community Services. The general
objective of the Community Services
element is to provide States with an
opportunity to work closely with local
.government officials in the mechanics of
implementing and administering flood
hazard mitigation programs. The tasks
are designed for States which have
already demonstrated a leadership role
through strong State flood hazard
mitigation laws, programs, and policies.

(b) Funding Approach. Each State will
be provided a target funding figure
which is based on an objective formula.
Each State will then develop an
application using the target figure to
guide the scope of work. Both the scope
of work and the funding figure provided
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to FEMA will be subject to negotiation.
To be funded, each application must
provide for new or substantially
expanded activities. The State
Assistance Program is not intended to
provide funds for on-going State
activities in related areas of planning or
technical assistance. Furthermore, any
subcontracting must be justified as to
how it meets the objectives of the
Program.

(1) Apportionment Formula. The
apportionment formula has been
developed to guarantee a fair share of
the Program's funds to each State
interested in assistance. The formula
weighs data for each State reflecting the
magnitude of lives at risk to flood
hazards, the extent of flood hazard
within communities, development
pressures, and historical flood damage.

(2) Formula Factors. The four factors
used to derive a percentage of the total
State Assistance Program's fiscal year
funds for each State include: Population
in Special Flood Hazard Areas; Number
of Communities Participating in the
Regular Program of the National Flood
Insurance Program; Total Increase in
Households from Census Bureau data;
and, Flood Damages by National Flood
Insurance Program Flood Insurance
Claims. The first factor, Population in
Special Flood Hazard Areas, reflects the
magnitude of lives at risk from flooding
in each State. The second factor,
Number of Communities Participating in
the Regular Program, relates to priorities
established by FEMA Regional Offices
for detailed flood hazard study
purposes. Study priorities generally are
based on the severity of flooding and
damage potential in each community.
The third factor, Total Increase in
Households, indicates which States are
experiencing increasing development
pressures which may increase flood
risks. The fourth factor, Flood Damage
by National Flood Insurance Program
Flood Insurance Claims, weighs the
relative historical flood damage
sustained by each State. All factors are
weighted equally.

(c] Application Evaluation Criteria.
All State applications !,ill be evaluated
as to how well they meet the following
criteria:

(1) Objectives expressed-specific
and clearly stated objectives which
relate to the national objectives of the
State Assistance Program;

(2) Tasks defined-clear and cogent
definitions of the tasks to be
undertaken;

(3) Implementation-description of
how these tasks will be accomplished,
the approaches used to achieve the
objectives, and the results, products and

benefits expected to be derived from
each task;

(4) Needs-explanation and
understanding of the needs to be
addressed by the tasks;

(5) Coordination-explanation of a
plan of coordination with FEMA
programs and offices, other federal
agencies and other state agencies and
programs;

(6) Capacity-demonstration of an
acceptable level of performance in
dealing with the NFIP to undertake more
sophisticated tasks covered in the
General Assistance and Public
Information and Community Services
elements.

(7) Sustainability-demonstration of
the extent to which a state will be able
to integrate NFIP standards into the
overall framework of state and
community planning and development
activities to achieve maximum
sustainability.

(8) Consistency-with FEMA
programs and policies, particularly the
NFIP.

(9] State Evaluation component-
definition of an evaluation system which
includes:

(i) Clearly stated objectives.
(ii) Tasks to be undertaken.
(iii) Performance indicators

(quantifiable expressions of the project
objectives].

[iv) Performance standards (desired
level of achievement for an indicator).

(v) Data sources (base from which
information about performance
indicators can be obtained).

(vi) Narrative comments addressing
what other impacts the project had,
problems encountered, the overall
success of the project, etc.

(10) OrSanizational Qualifications:
current and previous experience in
related projects of comparable scope.
preferably demonstrated knowledge in
dealing with the NFIP.

(11) Project Management and
Wotkplan-demonstration of an
appropriate project management and
work plan.

(d) Federal Insurance Administrator's
Discretionary Fund for Innovative
Projects. (1) General. Each State's
application for the target amount of
funding may contain a supplement
proposing innovative tasks involving an
additional level of effort than that
proposed in the principal application
and requesting an additional level of
funding from the Administrator's
Discretionary Fund. An innovative task
may take any of several forms. It may be
a product, process, an organizational
arrangement or technique. Each
innovative task should encompass a
concept that is untried, unique, and/or

advances the state of the art of flood
hazard mitigation. Proposed tasks which
have been undertaken before or are in
use at the present may be considered for
demonstration if the application
identifies and addresses the question of
the special nature or circumstances
surrounding the proposed task which
would warrant its consideration for
funding under the Discretionary Fund.

(2) Application Procedure. Requests
for funding of tasks from the
Administrator's Discretionary Fund
must be identified separately as a
supplement to the principal application
for the target amount of funding. The
supplemental Discretionary Fund
application will be evaluated separately
from the principal application. All
requests for discretionary funding of
tasks will be presented to the Federal
Insurance Administrator at one time so
that priorities may be weighed and
funds may best be distributed.

(3) Review Criteria. Each task
proposed for funding from the
Administrator's Discretionary Fund
must be justified specifically as to how
it meets the fdllowing criteria:

(i) The unique capabilities, related
experience, facilities or techniques and
the commitment which the applicant
possesses and offers for achieving the
objectives of the task.

(ii) The extent to which the identified
problem is common to a substantial
number of states and the proposed
approach can be adopted and replicated
in a number of other states.

(iii) The overall technical merit of the
proposed tasks including the specific
impacts of the innovation.

(iv) The availability of discretionary
funds for innovative tasks in light of
competing needs.

§ 76.3 Eligible applicants.
Each State, the District of Columbia,

Puerto Rico, the Virgin Islands and
Guam are eligible to participate in the
State Assistance Program. The Governor
of each State and representatives of the
District of Columbia, Puerto Rico, the
Virgin Islands and Guam have been
requested by letter to designate a lead
agency to coordinate projects under the
State Assistance Program and to receive
a Request for Application for the State
Assistance Program. The designated
lead agency will be considered the State
Coordinating Agency for purposes of the
National Flood Insurance Program.

§ 76.4 Administrative procedures.
(a) Size of award. The amount of each

award will be determined by the
objective apportionment formula set
forth in 76.2(b) above. Each applicant
should, therefore, submit an application
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within the range of its target amount -
derived from the apportionment formula.
The target amount will be provided to.
each applicant in the Request for
Application letter.

(b) Project period. The project period
typically will be twelve months.

(c) Submission procedures. Each-
applicant shall comply with the
following submission procedures:

(1) Issuance of Request for
Application. Each designated State
agency will receive a Request for
Application package from the State's
respective Federal Emergency
Management Agency Regional Director.

(2) How to submit. Each State shall
submit the original application and three
copies to its respective Federal
Emergency Management Agency

-Regional Office.
(3) Application package. The

application package for the State
Assistance Program shall consist of the
following:

(i) A letter of transmittal signed by the
chief executive officer of the State or the
designated State agency.

(ii) A copy of the Agreement Articles
for Cooperative Agreement.

(iii) Standard Form 424, Federal
Assistance, prescribed by OMB Circular
No. A-102. (Non-construction, long-
form.)

(iv) A detailed Program Narrative
Statement developed according to the
Special Instructions provided as part of
the Request for Application package
provided to the States.

(v) Budget information on OMB Form
80-R0186.

(vi) Standard Form 270 "Request for
Advance or Reimbursement," as
required by OMB Circular A-102 and
FEMA General Provisions for
Cooperative Agreements.

(vii) A copy of.A-95 review comments
or documentation of no comment and
full review period.

(viii) A copy of Assurances as
required by the FEMA General
Provisions for Cooperative Agreement
(provided to each State as part of the
Request for Application package).

(d) -Reporting requirements. (1) Project
Performance Reporting Requirements.
Each State shall submit a narrative
evaluation of its level of achievement of
project objectives. Each State shall
report actual levels of performance
standards achieved for project
objectives against levels expressed by
the State as desirable in its application.'
In addition, each State shall compare
percentages of tasks accomplished
against percentages projected for each
month in the State's application. These
narrative reports shall be submitted at

intervals specified in the Agreement
Articles for Cooperative Agreement.

(2) Financial Reporting Requirements.
(i) Standard Form 270 "Request for
Advance or Reimbursement" is the
voucher form to be submitted for all
bills for reimbursement.

(ii) Standard Form 272 "Federal Cash'
Transactions Report" must be submitted
each reporting period.

(iii) Standard Form 269 "Financial
Status Report" must be submitted each
reporting period.

(iv) A narrative report projecting the
percentage of cost expended per task by
month must be submitted each reporting
period.

(3) Project Completion Reporting
Requirements. At the conclusion of the
project the State must submit the
following: '

(i) Final Standard Forms 272 and 269.
(ii) A narrative report which included

an analysis of the project's success in
achieving the Project Objectives.

(e) Agreement Articles for
Cooperative Agreement under the Statp
Assistance Program. The Agreement'
Articles shall be the basic terms to
which the State and FEMA agree. The
Agreement Articles shall become part 'of
the Cooperative Agreement.

§ 76.5 - General provisions for cooperative
agreement.

The legal funding instrument for the
State Assistance Program for the
National Flood Insurance Program shall
be cooperative agreement. All States
will be required to comply with FEMA
General Provisions for Cooperative
Agreement. The General Provisions for
Cooperative Agreement shall be
provided tq the States as part of the
Request for Application Package. The
General Provisions shall 6 ecome part of
the Cooperative Agreement.

§ 76.6 Ineligible tasks.
The following is a list of tasks which

are ineligible under most circumstahces
and serves as a general guide regarding
ineligible tasks. This list of examples of
ineligible tasks is merely illustrative and
does not constitute a list of all ineligible
tasks.

(a) Public works, facilities and site or
other improvement. The general rule is
that public works, facilities and site or
other improvements are ineligible to be
acquired, constructed, reconstructed,
rehabilitated or installed.

(b) Purchase of equipment. The
purchase of equipment-is generally
ineligible.

(c) Analysis of NFIP or its products.
Tasks choices shall in no way analyze
or recommend changes to the NFIP or its
products. For example, proposed tasks

shall not duplicate or potentially conflict
with hydrologic and hydraulic
engineering activities performed by the
Federal Insurance Administration,

(d) Flood Insurance Studies. Flood
Insurance Studies shall not be
conducted under the State Assistance
Program.

(e] Any task which is not within the
general scope of the State Assistance
Program's objectives.

Issued: May 13,1980.
Gloria M. Jimenez,
Federal Insurance Administrator.
[FR Doc. 80-15388 Filed 5-16-0. 8:45 amj
BILLING CODE 6718-01-M

COMMUNITY SERVICES

ADMINISTRATION

45 CFR Part 1061

Community Food and Nutrition
Program

AGENCY: Community Services
Administration.
ACTION: Notice of publication of final
rule.

SUMMARY: The Community Services
Administration gives notice that
regulations concerning the Community
Food and Nutrition Program (CFNP) will
be published Tuesday, May 20, 1980 in
Part IV of the Federal Register.
FOR FURTHER INFORMATION: Contact
Harold L. Gore, Community Services
Administration, 1200 19th Street, N.W.,
Washington, D.C. telephone: (202) 632-
6694.
Thomas J. Mack,
Deputy General Counsel.
[FR Doc. 80-15425 Filed 5-10- 8:45 ami

BILLING CODE 6315-01-M

DEPARTMENT OF TRANSPORTATION

Research and Special Programs
Administration

49 CFR Parts 107 and 175
[Docket No. HM-16r,-E; Amdt. Nos. 107-7,
175-14]

Shipment of Hazardous Materials by
Air, Miscellaneous Amendments
AGENCY: Materials Transportation
Bureau (MTB), Research and Special
Programs Administration, DOT.
ACTION: Final rule.

SUMMARY: The purpose of these
amendments to the Department's
Hazardous Materials Regulations is to
incorporate, the Federal Aviation
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Administration's (FAA] change in the
hazardous materials function from the
various District Offices to the Office of
Civil Aviation Security. This action is
being taken to reflect the organizational
changes of the hazardous materials
function within the FAA.
EFFECTIVE DATE: July 1, 1980.
FOR FURTHER INFORMATION CONTACT.
Darrell L. Raines, Office of Hazardous
Materials Regulation, Materials
Transportation Bureau, Research and
Special Programs Administration,
Washington, DC 20590, Phone 202-472-
2726.
SUPPLEMENTARY INFORMATION: The
Federal Aviation Administration's
hazardous materials function is now
assigned to the Office of Civil Aviation
Security. Required training of security
field personnel will be completed on or
before July 1, 198o in order to transfer
the field hazardous materials function.

Since these amendments do not
impose additional requirements, public
notice has not been provided and this.
amendment is effective on July 1, 1980.
The MTB has determined that the
environmental and economic impact
associated with these amendments is
minimal.

In consideration of the foregoing, 49
CFR Parts 107'and 175 are amended as
follows:

PART 107-HAZARDOUS MATERIALS
PROGRAM PROCEDURES

Appendix A [Amended]
1. In Part 107, Appendix A, the

introductory text and the first two
paragraphs are revised to read:

Appendix A

LIST OF DEPARTMENT OF
TRANSPORTATION OFFICIAL
THROUGH WHOM APPLICATION
FOR EXEMPTIONS SEEKING
PRIORITY TREATMENT ON THE
BASIS OF EXISTING EMERGENCIES
MAY BE INITIATED BY TELEPHONE.
CERTIFICATE HOLDING AIRCRAFT
OPERATORS

The Federal Aviation Administration Civil
Aviation Security Office which serves the
place where the flight(s) will originate or
which is responsible for the operators overall
aviation security program.
NONCERTIFICATE HOLDING AIRCRAFT
OPERATORS (OPERATORS OPERATING
UNDER FAR PART 91)

The Federal Aviation Administration Civil
Aviation Security Office which serves the
place where the flight(s) will originate. The
nearest Civil Aviation Security Office may be
located by calling the FAA Duty Officer. Day
or Night, 202-426-3333.

Appendix B [Amended]
2. In Part 107. paragraphs 5. 7. and 8 of

Appendix B are revised to read:

Appendix B

(5) If the aircraft is being operating by a
holder of a certificate issued under Part 121
or Part 135 of Title 14. CFR. operations must
be conducted in accordance with conditions
and limitations specified in the certificate
holder's operations specifications or
operations manual accepted by the FAA. If
the aircraft is being operated under Part 91 of
Title 14. CFR. operations must be conducted
in accordance with an operations plan
accepted and acknowledged In writing by the
Civil Aviation Security Office responsible for
the operator's overall aviation security
program.

(7) The aircraft and the loading
arrangement to be used must be approved for
safe carriage of the particular materials
concerned by the FAA Civil Aviation
Security Office responsible for the operator's
overall aviation security program or the FAA
Civil Aviation Security Office serving the
place where the material is to be loaded.

(8) When Class A explosives are carried
aboard a cargo aircraft under the provisions
of Subchapter C, the aircraft operator shall
take all possible action to insure that routes
over heavily populated areas are avoided
commensurate with considerations of flight
safety. During the approach and landing
phase, the aircraft operator shall request
appropriate vectors when under radar control
to avoid heavily populated areas.

PART 175-CARRIAGE BY AIRCRAFT

3. In § 175.10 paragraphs (a)(12)(ii)
and (a)(12)(v) are revised to read:

§ 175.10 Exceptions.
(a)* * *
(12) * * *fi) * * *

(ii) Each operator shall prepare and
keep current a manual containing
operational guidelines and handling
procedures, for the use and guidance of
flight, maintenance, and ground
personnel concerned in the dispensing
or expending of hazardous materials.
The manual must be approved by the
FAA Civil Aviation Security Office
responsible for the operator's overall
aviation security program or the FAA
Civil Aviation Security Office in the
region where the operator is located.
Each operation must be conducted in
accordance with the manual.

(v) When dynamite and blasting caps
are carried for avalanche control flights.
the explosives must be handled and, at
all times, be under the control of the
blaster who is licensed under a state or
local authority identified in writing to
the FAA Civil Aviation Security Office
responsible for the operator's overall

aviation security program or the FAA
Civil Aviation Security Office in the
region where the operator is located.

4. In § 175.45 the introductory text of
paragraph (a) is revised to read:

§ 175.45 Reporting hazardous materials
Incidents.

(a] Each operator who transports
hazardous materials shall report to the
nearest FAA Civil Aviation Security
Office by telephone at the earliest
practicable moment after each incident
that occurs during the course of
transportation (including loading.
unloading or temporary storage] in
which as a direct result of any
hazardous materials:

5. In § 175.320 paragraphs (b)(5), and
N(bJ7) are revised to read:

§ 175.320 Cargo-only aircraft; only means
of transportation.

(b)
(5) If the aircraft is being operated by

a holder of a certificate issued under 14
CFR Part 121, Part 127 or Part 135,
operations must be conducted in
accordance with conditions and
limitations specified in the certificate
holder's operations specifications or
operations manual accepted by the
FAA. If the aircraft is being operated
under 14 CFR Part 91, operations must
be conducted in accordance with an

toperations plan accepted and
acknowledged in writing by the Civil
Aviation Security Office serving the
operator's location or the place where
the material is to be loaded.

(7) The aircraft and the loading
arrangement to be used must be
approved for safe carriage of the
particular materials concerned by the
FAA Civil Aviation Security Office
responsible for the operator's overall
aviation security program or the
appropriate FAA Civil Aviation Security
Office serving the place where the
material is to be loaded.

(49 U.S.C. 1803.1804.1806; 49 CFR 1.53 and
App. A to Part 1.)

Note-The Materials Transportatiot
Bureau has determined that this document
will not result in a major economic impact
under the terms of Executive Order 12044 and
DOT Implementing procedures (44 FR 11034)
nor require an environmental impact
statement under the National Environmental
Policy Act (49 U.S.C. 4321 et seq.). A
regulatory evaluation is available for review
in the Docket.
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Issued in Washington, D.C. on May 8,1980.
L. D. Santman,
Director, Materials Transportation Bureau.
[FR Doc. 80-15130 Filed 5-16-0. 8:45 am]

BILLING CODE 4910-60-M

49 CFR Parts 171, 173, 174, 177
[Docket No. HM-163-D; AmdL Nos. 171-54;
173-138; 174-38; 177-49]

Hazardous Materials Regulations;
Withdrawal of Certain Bureau of
Explosives Delegations of Authority

AGENCY: Materials Transportation
Bureau, Research and Special Programs
Administration, DOT.
ACTION: Final rule.

SUMMARY: The purpose of these
amendments to the Department's
Hazardous Materials Regulations is to
withdraw or cancel the remaining
delegations of authority to the Bureau of
Explosives (B of E) in Part 173 (except
for § 173.34(d) and § 173.303(a)) of 49
CFR. However, the B of E will continue
to play a role in the testing of explosives
and other hazardous materials for MTB.
This action is being taken to conform
existing programs with the purposes of
the Hazardous Materials Transportation
Act.
EFFECTIVE DATE: May 19,1980.
FOR FURTHER INFORMATION CONTACT:.
Darrell L. Raines, Office of Hazardous
Materials Regulation, Materials
Transportation Bureau, Research and
Special Programs Administration,
Washington, DC 20590, phone 202-472-
2726.
SUPPLEMENTARY INFORMATION: On
N'ovember 26,1979, the Materials
Transportation Bureau (MTB) published
a Notice of Proposed Rulemaking,
Docket HM-163D; Notice 79-15 (44 FR
67476) whiclproposed these
amendments. The backgrounid and the
basis for incorporating these
amendments into the regulations were
discussed in that notice. Interested
persons were invited to give their views
prior to the closing date of January 15,
1980.

The MTB received hight comments on
Notice 79-15.

The main objections received were in-
reference to § 171.20 and § 173.86. The" -
objections were (1) no time limitation on.
the approval response from the
Associate Director for OE after an
application for approval has been
submitted, (2) no mention of an
appellate review in the event that the
Associate Director for OE denibs an
approval, and (3) the economic hardship
and excessive time delay that would

occur if the present authority now
delegated to the Department of Defense
and the Department of Energy was
withdrawn.

In response to the first objection, the
MTB has and will continue to rely on the
expertise and recommendations of the B
of E. Therefore, we do not visualize the
need to incorporate a time period for the
Associate Director for OE to respond to
an approval request at this time. All
applications received for approval will
be processed as expeditiously as
possible. If actual practice dictates the
need for a time limit at a later date, the
MTB will consider the issuance of a
notice of proposed rulemaking for public
comment.

In reference to the second objection,
§ 171.20 has been revised by adding
paragraph (c) to allow any applicant to
file an appeal with the Director, MTB in
the same manner as provided in
§ 107.121 for an exemption.

The proposed changes in § 173.86
were not intended to disrupt or change
the present authority delegated to the
Department of Defense and the '
Department of Energy. Therefore,
§ 173.86(b) has been revised to iequire
OE approval only on those items
examined by the B of E.

Two paragraphs in Part i74 and three
paragraphs in Part 177 have been,
revised and included in this rulemaking
to coincide with similar changes made
in Part 173. The changes proposed for
§ 173.34(d) and § 173.303(a) have been
withdrawn from this rulemaking and
will be republished in a separate notice
of proposed rulemaking in the near
future. In addition to § 173.34(d).and
§ 173.303(a) the MTB believes'that the
only remaining delegation of authority
to the B of E in Parts 173,174, 177 and
178 that has not been changed is ,
§ 177.821(e). The MTB will include these
three proposed changes in the same
notice.

Primary drafters of these amendments
are Darrell L. Raines, Exemptions and
Regulations Termination Branch, and
George W. Tenley, Office of the Chief
Counsel, Research and Special Programs
Administration.

PART 171-GENERAL INFORMATION,
REGULATIONS, AND DEFINITIONS

In consideration of the foregoing, 49
CFR Parts 171, 173, 174, and 177 are
amended as follows:

1. Section 171.20 is added to read:

§ 171.20 Submission of Examination
Reports.

(a) When it is required in this
subchapter that the issuance of an
approval by the Associate Director for
OE be based on an examination by the

Bureau of Explosives (or any other test
facility recognized by MTB), it is the
responsibility of the applicant to submit,
the results of the examination to the
Associate Director for OE.

(b) Applications for approval
submitted under paragraph (a) of this
section,-must be submitted to the
Associate Director for Operations and
Enforcement, Materials Transportation
Bureau, Washington, D.C. 20590.

(c) Any applicant for an approval
aggrieved by an action taken by the
Associate Director for OE, under this
subpart may file an appeal with the
Director, MTB within 30 days of service
of notification of a denial.

PART 173-SHIPPERS-GENERAL
REQUIREMENTS FOR SHIPMENTS
AND PACKAGINGS

2. In § 173.28 paragraph (h)(1) Is
deleted:

§ 173.28 Reuse of containers.

(h) * * *
(1) [Deleted]

* * * * *

3. In § 173.31 paragraph (d)(4) Table
footnote I is revised to read:

§ 173.31 Qualification, Mnalntenance, and
use of tank cars.
* * * * *

(d)* * *
(4) * * *

'Tanks and safety relief devices In hydrocyanle
acid service must be retested and Inspected by a
written procedure filed with and approved by the
Associate Director for OE.
• -* * * *

4. In § 173.32 paragraph (b)(3) is
revised to read:

§ 173.32 Qualification, maintenance, and
use of portable tanks.

[* * * *

(b)
(3) Tanks having capacities of

between 750 pounds and 1,000 pounds of
water shall be considered as portable
tank containers for the purposes of this
part. In lieu of using safety relief valves
on such containers they may be
equipped with fusible plugs only when
the container is filled by weight. Size,
number, and location, as well as
character and physical properties of
fusible plugs, shall be examined by the
Bureau of Explosives and approved by
the Associate Director for OE. These
containers shall be marked "DOT
Specification 51S.,"
* * * * *

5. In § 173.34 paragraphs (c)(3)(i),
introductory text of paragraph (g)(4)(1i),
the introductory text of paragraph (i),
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paragraph (i)(4)[i}, and the introductory
text of paragraph (1] are revised to read:

§ 173.34 Qualification, maintenance and
use of cylinders.

(c) * * *

(3) * * *

(i] Marked service pressure may be
changed only upon application to the
Associate Director for OE and receipt of
written instructions as to the procedure
to be followed. Such a change is not
authorized for a cylinder which has
failed to pass the prescribed periodic
hydrostatic retest unless it is reheat
treated and requalified in accordance
with the requirements of this section.
* * * * *

{g) * • .

(4] * * *

(ii) The permanent expansion shall
not be less than 3 percent nor more than
10 percent of the total expansion in the
hydrostatic retest, in which case the
flattening and physical tests are not
required. For this alternative method the
hydrostatic retest pressure may not
exceed 115 percent of the minimum
prescribed test pressure except with
specific approval of the Associate
Director for OE.

(i] Repair by welding or brazing of
DOT-4 series and DOT-8, welded or
brazed cylinders. Repairs on DOT-4
series and DOT-8 series welded or
brazed cylinders are authorized to be
made by welding or brazing. Such
repairs must be made by a manufacturer
of these types of DOT cylinders orby a
repair facility approved by the
Associate Director for OE and by a
process similar to that used in its
manufacture and under the following
specific requirements:

(4) * * *

(i)-Must be done by a manufacturer of
these types of DOT cylinders or by.a
repair facility approved by the
Associate Director for OE.

(1) Rebuilding of DOT-4 series and
DOT-8, welded or brazed cylinders.
Rebuilding of DOT-4 series and DOT-8
series, welded or brazed cylinders is
authorized. Such rebuilding must be
done by a manufacturer of these types
of DOT cylinders or by a repair facility
approved by the Associate Directdr for
OE and by a process similar to that used
in its original manufacture and under
the following specific requirements:

6. In § 173.53 paragraphs (h], (h)(1),
and {j) are revised to read:

§ 173.53 Definition of Class A explosives.

(h) Type 8. Any solid or liquid
compound, mixture or device which is
not specifically included in any of the
above types, and which under special
conditions may be so designated and
examined by the Bureau of Explosives
and approved by the Associate Director
for OE. Example: Shape charges,
commercial.

(1) A shaped charge, commercial,
consists of a plastic, paper, or other
suitable container comprising a charge
of not to exceed 8 ounces of a high
explosive containing no liquid explosive
ingredient and with a hollowed-out
portion (cavity) lined with a rigid
material. Detonators or other initiating
elements may not be assembled in the
device unless examined by the Bureau
of Explosives and approved by the
Associate Director for OE.

) A f c • t

j} Ammunition for cannon withprojectiles. Ammunition for cannon with
explosive projectiles, gas projectiles,
smoke projectiles, incendiary
projectiles, illuminating projectiles, or
shell is fixed ammunition assembled in a
unit consisting of the cartridge case
containing the propelling charge and
primer, and the projectiles, or shell,
fuzed or unfuzed. Detonating fuzes,
tracer fuzes, explosive or ignition
devices, or fuze parts with explosives
contained therein may not be assembled
in ammunition or included in the same
outside package unless shipped by or for
the Department of Defense (DOD) and in
accordance with established practices
and procedures specified by DOD.

7. In § 173.56 paragraphs (a), (c), and
(d) are revised to read:

§173.56 Ammunition, projectiles,
grenades, bombs, mines, gas mlnes, and
torpedoes.

(a) Detonating fuzes, tracer fuzes,
explosive or ignition devices, bouchons,
or fuze parts with explosives contained

'therein, must not be assembled in
explosive projectiles, grenades,
explosive bombs, explosive mines, or
explosive torpedoes, or included in the
same outside package with them unless
shipped by or for the Department of
Defense (DOD) and in accordance with
established practices and procedures
specified by DOD.
* * * • *

(c) The following explosives may be
shipped without being boxed when
shipped by or for the Department of
Defense (DOD) and in accordance with
established practices and procedures
specified by DOD:

(1) Explosive projectiles, explosive
torpodoes, explosive mines, or explosive
bombs, exceeding 90 pounds in weight,
and explosive projectiles of not less
than 4% inches when palletized.

(2) Explosive projectiles less than 4/
inches when palletized.

(d) Gas projectiles, smoke projectiles,
incendiary projectiles, illuminating
projectiles, gas bombs, smoke bombs,
incendiary bombs, gas grenades, smoke
grenades, incendiary grenades, and gas
mines, explosive, containing a bursting
charge must be packed and properly
secured in strong wooden boxes.
Detonating fuzes, boosters or bursters,
bouchons or ignition elements may not
be assembled in these articles or
included in the same package with them
unless shipped by or for the Department
of Defense (DOD) and in accordance
with established practices and
procedures specified by DOD.

8. In § 173.57 paragraph (a) is revised
to read:

§ 173.57 Rocket ammunition.
(a) Rocket ammunition with explosive

projectiles, gas projectiles, smoke
projectiles, incendiary projectiles. or
illuminating projectiles, must be well
packed and properly secured in strong
wooden, metal, preformed fiberglass
resin impregnated container, or other
packagings or approved military
specifications which comply with
§173.7(a).

9. In § 173.65 the introductory text of
paragraph (h) is revised to read.

§173.65 High explosives with no liquid
explosive Ingredient nor any chlorate.

(h) Shaped charges, commercial,
having exposed lined conical cavities
must have such cavities effectively
filled. Those having conical cavities that
are covered shall be paired together
with the cavities facing each other and
with one or more pairs in a fiber tube, or
so arranged that the conical cavities of
the shaped charges at the ends of the
column face toward the center of the
tube. The shaped charges in the fiber
tubes must fit snugly with no excess
space E~nd the fiber tubes containing the
shaped charges must be packed snugly
with no excess space in the outside
containers. Other methods of packaging
for devices of which shaped charges are
a component part may be employed
when examined by the Bureau of
Explosives and approved by the
Associate Director for OE. Shaped
charges, commercial, must be packed in
specification containers as follows:
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10. In §173.79 paragraphs (a)(2] and
(c) are revised to read: -

§ 173.79 Jet thrust units (jato), class A
explosives; rocket motors, class A
explosives; igniters, let thrustI (ato), class A
explosives; and Igniters, rocket motor,
class A explosives.

(a) * * *
(2) Wooden boxes, wooden crates, or

other packagings of approved military
specifications which comply with
§ 173.7(a)
•* * * *

(c) Jet thrust units Class A explosives
or rocket motors, Class A explosives,
may be packaged in the same outside
packaging with their separately
packaged igniters (or igniter
components),.Class A, B, or. C
explosives only when shipped by or for
the Department of Defense (DOD) and ir
accordance with established practices
and procedures specified by DOD.
* * * * *

11. Ifi § 173.86 paragraph (b) is revised
as follows:

§ 173.86 New explosives definitions;
approval and notification.
• * * * *

(b) No person may offer a new
explosive for transportation unless it'
has been examined by the Bureau of
Explosives and classed and approvedb3
the Associate Director for OE; or
examined, classed, and approved by on(
of the following agencies.

(1) U.S. Deparment of Energy (DOE)
,for new explosives made by, or under
the direction or supervision of DOE
when tested in accordance with the
Explosives Hazardous Classification
procedures contained in DOTTB 700-2
(May 19, 1967), or

(2] U.S. Army Material Development
and Readiness Command (DRCSF),
Naval Sea Systems Command
(NAVSEA 04H), or HQUSAF (IGD)/' -
SEV/ for new explosives made by, or
under the direction or supervision of the
Department of Defense when tested in
accordance with Explosives Hazard
Classification procedures contained in
DOD TB 700-2 (May 19, 1967),
(NAVSEAINST 8020.8 AFTO 1IA-1-47,
DSAR 8220.1).
* * * * *

12. In § 173.88 paragraph (g) is revised
to read:

§ 173.88 Definition of class B explosives.
• *. * * *

(g) Explosives power devices, Class B,
are devices designed to operate ejecting
apparatus or other mechanisms by
means of a propellant explosive, Class
B, and differ from explosive power
devices, Class C, in that they contain

larger or more powerful propellants. ThE
devices must not rupture on functioning
and must be of a type-examined by the
Bureau of Explosives and approved by
the Associate Director for CE, except as
otherwise provided in § 173.51(a)(16)
and § 173.86(a).
* * * * *

13; In § 173.92 paragraphs (a)(4) and
(c) are revised to read:

§ 173.92 Jet thrust uJnits (ato), class B
explosives; rocket motors, class B
explosives; Igniters, jet thrust (jato), class E
explosives; Igniters, rocket motors, class B
explosives; and starter cartridges, let
engine, class B explosives.

(a) -**
(4) Wooden boxes, wooden crates, or

other pa'ckagings of approved military
specification which" comply with

I § 173.7(a).
* * * * *

(c) Jet thrust units, Class B explosives,
or rocket motors, Class B explosives,
may be packaged in the same outside
packaging with their separately
packaged igniters (or igniter
components), Class A, B, or C
explosives, only when shipped by or for
the Department of Defense (DOD) and ii
accordance-with established practices
and procedures specified by DOD.
* * * * *

14. In § 173.94 the introductory text of
paragraph (a) and paragraph (b) are
revised to read:

§ 173.94 Explosive power devices,
class B.

(a) Explosive power devices, Class B
may not be shipped with igniters
assembled therein unless shipped by or
for the Department of Defense (DOD)
and in accordance with established
practices and procedures specified by
DOD. Explosive power devices, Class B,
must be packed in outside containers
complying with the following
specificatibns:

(b) Explosive power devices, Class B
packed in any other manner must be in
containers of a type examined by the
Bureau of Explosives and approved by
the Associate Director for OE.

15. In § 173.95 paragraphs (a)(2), (b)
and (c) are revised to read:

§ 173.95 Rocket engines (liquid), class B
explosives.

(a) * * *
(2) Wooden boxes or metal

packagings'of approved military
specification which comply with
§ 173.7(a).

(b) Rocket engines (liquid), Class B
explosives, may not be shipped with

-igniters or initiators assembled therein
unless shipped by or for the Department
of Defense (DOD) and in accordance
with established practices and
procedures specified by DOD.

' (c) Rocket engines (liquid), Class B
explosives, may be packed in the same
outside packaging with their separately
packaged igniters, jet thurst, Class B
explosives when shipped by or for the
Department of Defense (DOD) and In
accordance with established practices
and procedures specified by DOD.
* * * * *

16. In § 173.100 paragraph (p), the
sixth sentence of the introductory text
paragraph'(r), paragraphs (r)(11), and
(u), the introductory text of paragraph
(x), paragraphs (y) (aa) and (ee) are
revised to read:

§ 173.100 Definition of class C explosives.
* * * * *

(p) Toy plastic or paper caps for toy
pistols in sheets, strips, rolls, or
individual caps, must not contain more
than an average of twenty-five
hundredths of a grain of explosive
composition per cap and must be
packed in inside packages constructed
of cardboard not less than 0.013-inch in
thickness, metal not less than 0.008-inch
in thickness, noncombustible plastic not
less than 0.015-inch in thickness, or a
composite blister package consisting of
cardboard not less than 0.013-inch in
thickness and noncombustible plastic
not less than 0.005-inch in thickness,
which shall provide a complete
enclosure and the mimimum dimensions
of each side or end of such package
shall be not less than I/-nch in height.
The number of caps in these inside
packages shall be limited so that not
more than 10 grains of explosives
composition shall be packed into one
cubic inch of space and not exceeding
17.5.grains of the explosive composition
.of toy caps shall be packed in any Inside
container. These inner containers must
be packed in outside containers as
specified in § 173.109,

(r) * * *. Any new device, not
enumerated in this paragraph, must be
examined by the Bureau of Explosives
and approved by the Associate Director
for OE, before being offered for
transportation as Common
Fireworks. * *

(11) Novelties consisting of two or
more devices enumerated In this
paragraph when examined by the
Bureau of Explosives and approved by
the Associate Director for OE.
* * * * *
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(u) Toy propellant devices and toy
smoke devices consist of small paper or
composition tubes or containers
containing a small charge of slow
burning propellant powder or smoke
producing powder. These devices must
be so designed that they will neither
burst nor produce external flame on
functioning.

Ignition elements, if attached, must be
of a design examined by the Bureau of
Explosives and approved by the
Associate Director for OE.

(x) Cigarette loads, trick matches, and
trick noise makers, explosive, must be of
type examined by the Bureau of
Explosives and approved by the
Associate Director for OE and are
described as follows:

(y) Smoke candles, smokepots, smoke
grenades, smoke signals, signal flares,
hand signal devices, and very signal
cartridges are devices designed to
produce visible effects for signal
purposes. These devices must contain
no bursting charges and no more than
200 grams of pyrotechnic composition
each (see Note 1). exclusive of smoke
composition (see Note 2), unless greater
weight of composition is examined by
the Bureau of Explosives and approved
by the Associate Director for OE.

(aa) Explosive power devices, Class
C, are devices designed to drive
generators or mechanical apparatus by
means of propellant explosives, Class B.
The devices consist of a housing with a
contained propellant charge and an
electric igniter or squib. The devices
must be of a type examined by the
Bureau of Explosives and approved by
the Associate Director for OE for this
classification.

(ee) Starter cartridges, jet engine,
Class C, consist of a metal, plastic, and/
or rubber case, each containing a
pressed cylindrical block of flammable
solid material and having in the top of
the case a small compartment that
encloses an electric squib, small amount
of black powder, and/or smokeless
powder which constitute an igniter. The
starter cartridge is used to activate a
mechanical starter for jet engines and
must be of a type examined by the
Bureau of Explosives and approved by
the Associate Director for.OE, except as
provided in § 173.51(a)(16) and
§ 173.86(a).

17. In § 173.102 paragraph (a)(2) is
revised to read:

§ 173.102 Explosive cable cutters;
explosive power devices, class C; explosive
release devices, or starter cartrldgesjet
engine, class C explosives.

(a) * * *
(2) In addition to specification

containers prescribed in this section,
explosive cable cutters, explosive power
devices, Class C, explosive release
devices, or starter cartridges, jet
engines, Class C may be shipped in
strong wooden or metal boxes. Starter
cartridges, jet engine, must have igniter
wires short-circuited when packed for
shipment.

18. In § 173.120 paragraph (c) is
revised to read:

§ 173.120 Automobiles, motorcycles,
tractors, or other self-propelled vehicles.

(c) Truck bodies or trailers on flat
cars. Truck bodies or trailers with
automatic heating or refrigerating
equipment of the flammable liquid type
may be shipped with fuel tanks filled
and equipment operating or inoperative,
when used for the transportation of
other freight and loaded on flat cars as
part of a joint rail highway movement,
provided the equipment and fuel supply
are of a type examined by the Bureau of
Explosives and approved by the
Associate Director for OE. The heating
or refrigerating equipment is considered
as carriers' equipment and is not subject
to any other requirements of this
subchapter.

19. In § 173.124 paragraphs (a)(1) and
(a)(2) are revised to read:

§173.124 Ethylene oxide.
(a)* * *
(1) Specification 15A, 15B, 15C, or 16A

(§§ 178.168, 178.169, 178.170,178.185 of
this subchapter) wooden boxes and
Spec. 12B (§ 178.205 of this subchapter)
fiberboard boxes with metal inside
containers not over 12-ounce capacity
each. Each inside container must have a
minimum bursting strength of 180 psig as
prepared for shipment and be provided
with a safety vent having a minimum
diameter of 0.1023 inch and closed with
fusible metal having a yield temperature
of 157 to 170'F. The safety vent opening
shall be hot tinned before filling with
fusible metal. Filling shall be such that
the container will not be liquid full
below 185'F. Each inside container must
be completely insulated, except for top
closure, with two coats of heat-retardant
paint, of a type examined by the Bureau
of Explosives and approved by the
Associate Director for OE, applied over
suitable primer and finished with
suitable waterproof paint, or with other

equally efficient insulation examined by
the Bureau of Explosives and approved
by the Associate Director for OF. Not
more than 12 inside containers nor more
than one layer of containers may be
packed in one outside container.

(2) Cylinders as prescribed for any
compressed gas, except acetylene, not
exceeding 30 gallons nominal water
capacity, which meet the following
requirements: All cylinders must be
seamless or steel welded. Cylinders
must be equipped with safety devices of
the fusible plug type with threaded
straight bore orifice, with yield
temperature of 157* to 170*F. having a
minimum vent area of 0.0055 square inch
per pound of water capacity of the
container for containers not over 1-
gallon capacity and 0.0012 square inch
per pound of water capacity of the
container for all containers over 1-allon
capacity. Each cylinder must be tested
for leakage at a pressure of at least 15
psig -iith an inert gas before each
refilling. Filling must be such that the
container will not be liquid full at 185*F.
Pressurizing valves must be provided for
all containers over 1-gallon capacity.
Eductor tubes must be provided for all
containers over 5-gallon capacity.
Cylinders having a water capacity in
excess of I gallon must be insulated
with at least three roats of heat-
retardant paint, of a type examined by
the Bureau of Explosives and approved
by the Associate Director for OEZ
applied over suitable.primer and
finished with suitable waterproof paint;
or with other equally efficient insulation
examined by the Bureau of Explosives
and approved by the Associate Director
for OE.

20. In § 173.162 paragraph (h) is
revised to read:

§ 173.162 Charcoal.

(h) Charcoal, screenings or ground,
crushed, granulated or pulverized
charcoal, in bags, when loaded in cars
for shipment by rail must be so loaded
that the bags are laid horizontally in the
car, and so piled that there will be
spaces for efficient air circulation. These
spaces must be not less than 4 inches
wide. If the bags are not compactly
filled and closed so as to avoid free
space within, transverse wooden strips
must be laid between the bags and
extending the full width of the car, these
strips should be approximately 2 feet
apart vertically and longitudinally. The
bags must not be piled closer than 6
inches from the top of the car, and no
more than 26,000 pounds of screenings,
ground, granulated, crushed, or
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pulverized charcoal, shall be loaded in
36-foot, 6-inch car; 27,000 pounds in a 37
foot, 6-inch car; 28,000 pounds in a 38-
foot, 6-inch car; 29,000 pounds in a 39-
foot, 6-inch car;, 36,000 pounds in a 40-
foot, 6-inch car; and 40,000 pounds in a
50-foot, 6-inch car. A tight car must be
used, and any loose material must be
swept up and removed from the
doorway of the car before completing

"the loading.
* * * * *

21. § 173.197a is revised to read:

§ 173.197a Smokeless powder for small
arms.

Smokeless powder for small arms in
quantities not exceeding 100 pounds net
weight transported in one car or motor
vehicle may be classed as a flammable
solid when examined for this
classification by the Bureau of
Explosives and approved by the
Associate Director for OE. Maximum
quantity in any inside packaging must
not exceed 8 pounds and inside '
packagings must be arranged and
protected to prevent simultanebs
ignition of the contents. The complete
package must be a type examined by thi
Bureau of Explosives and approved by
the Associate Director for OE. Each
outside package must bear a flammable
solid label.

22. In § 173.202 paragraph (a)(1) is
revised to read:

§ 173.202 Sodium metal liquid alloy,
potassium metal liquid alloy, and sodium
potassium liquid alloy.

(a) * * *
(1) Specification 15A or'15B

(§ § 178.168, 178.169 of this subchapter).
Wooden boxes with inside metal.
containers of a type examined by the
Bureau of Explosives and approved by
the Associate Director for OE. Inside
containers must be cushioned with
incombustible cushioning material. Eact
container must have been tested
hydrostatically to a pressure of not less
than 60 pounds per square inch, Closing
devices must be protected from injury.
Notmore than 300 pounds of sodium or
potassium liquid alloy may be shipped
in one outside container.
* * * * *

23. In § 173.218 paragraph (a)(1) is
revised to read:

§ 173.218 Isopropyl percarbonate,
unstabilized.
(a)***"
(1) Specification 15A, _.5B, 15C, 16A,

or lgA (§ § 178.168, 178.169, 178.170,
178.185, 178.190 of this subchapter).
Wooden boxes, with glass, metal, or
earthenware inside containers of not
over 2 gallons capacity each which mus

a be maintained at a temperature below
0TF. Shipments are authorized for
transportation by private or contract
carrier by motor vehicle only.

24. In § 173.225 paragraph (a)(1) is
revised to read:

§ 173.225 Phosphorus trisulfide;
phosphorus sesquisulfide; phosphorus
heptasulfide, and phosphorus pentasulfido.

(a) * * *

(1) Specification 15A or 15B
(§§ 178.168, 178.169 of this subchapter).
Wooden'boxes with metal inside
containers hermetically sealed
(soldered) or.watertight metal cans with
screw-top closures.

t * * * * *

25. In § 173.237 paragraph (a)(2) is
deleted.

§ 173.237 Chlorine dioxide hydrate,
frozen; chloric acid.

(a) * * *

(2) [Deleted]
26; In § 173.238 paragraph (a), is

revised to read:

§ 173.238 Aircraft rocket engines
(commercial) and/or aircraft rocket engine

e igniters (commercial).
(a) Aircraft rocket engines

(commercial) and their igniters may be
offered for transportation when of a
type-examined by the Bureau of
Explosives and approved by the
Associate Director for OE to be so
described and classed, and when
packaged as follows:

(1) Specification 15A, 15B, 15E or 16A
(§ § 178.168,178.169, 178.172, 178.185 of
this subchapter). Wooden boxes.
Igniters must be packaged in sealed
metal containers examined by the
Bureau of Explosives and approved by
the Associate Director for OE and
packed in wooden boxes 4s specified
'above when shipped separately from the
aircraft rocket engines.

(2) Aircraft rocket engines
(commercial), when examined by the
Bureau of Explosives and approved by
the Associate Director for OE may be
packed in the same outside shipping
container with their separately
packaged igniters. Igniters must be
packed in separate sealed metal
containers in strong inside containers.

(3) Aircraft rocket engines
(commercial) and/or their igniters,
packed in any other manner than
specified in paragraphs (a) (1) and (2) of
this section, must be in containers of a
type'examined by the Bureau of
Explosives and approved by the

- Associate Director for OE.
* * * *.

27. In § 173.245 paragraph (a)(25) is
t revised to read:

§ 173.245 Corrosive liquids not
specifically provided for.

(a) * * *

(25) Specification 12A or 12B
(§ § 178.210, 178.205 of this subchapter).
Fiberboard boxes with inside aluminum
containers. Aluminum containers must
be examined by the Bureau of
Explosives and approved by the
Associate Director for OE.
* * * * *

28. In § 173.252 paragraph (g)(1) is
revised to read:

§ 173.252 Bromine.

(g) * • •
(1) Specification 5K or 5M (§ § 178.8,

178.90 of this subchapter). Specification
5K nickel drums of not over 10 gallons
capacity each and containing not more
than 225 pounds net weight of bromine
or Specification 5M monel drums of not
over 25 gallons capacity each and
containing not more than 600 pounds net
weight of bronine. Drums must be of
metal at least 14-gauge United States
standard throughout and must have
chime reinforcement adequate for their
protection. All openings must be in one
head and closing parts (plug, cap, flange,
etc.) must be of the same metal as the
drum. One opening not over 2.3 inches In
diameter and one opening not over %-
inch standard pipe size are permitted.
Each drum must be completely emptied
and-dried before reuse and must be
equipped with gaskets of a material
examined by the Bureau of Explosives
and approved by the Associate Director
for OE.

29. In § 173.256 paragraph (a)(3) is
revised to read:

§ 173.256 Compounds, cleaning, liquid.
(a) * * *
(3) Specification 22B (§ 178.197 of this

subchapter). Plywood drums equipped
with molded liner of a type and material
examined by the Bureau of Explosives
and approved by the Associate Director
for CE.

30. In § 173.260 paragraph (g) is
revised to read:

§ 173.260 Electric storage batteries, wet.
• * * * *t

(g) Electric storage batteries,
containing electrolyte or corrosive
battery fluid in a coil from which it Is
injected into the battery cells by a gas
generator and initiator assembled with
the battery, and which are nonspillable
and leakproof, are excepted from Parts
170-189 of this title when examined by
the Bureau of Explosives and appiroved
by the Associate Director for OE.

I I I
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31. In § 173.266 paragraph (f)(2) is
revised to read:

§ 173.266 Hydrogen peroxide solution in
water.

(2) Specification MC 310 or MC 312
(§ 178.343 of this subchapter. Tank
motor vehicles. Tanks shall be welded
construction of aluminum complying
with Aluminum Association Nos. 1060,
1260, 5254, or 5652, and having a
minimum wall thickness of one-half

-inch. They must be built to a design
working pressure of not less than 40 psig
and shall be designed so that internal
surfaces may be effectively cleaned and
passivated. All openings in the tank
shall be located on top of tank. All
valves and safety devices shall be
provided with overturn protection and
dust covers. The tank metal
identification plate required shall be
marked "DOT MC 310-H 202" or "DOT
MC 312-AL-H2 02," as appropriate, and,
in addition, the vehicle shall be clearly
marked in letters not less than one inch
high "FOR HYDROGEN PEROXIDE
ONLY." Designs for venting and
pressure relief devices must be
examined by the Bureau of Explosives
and approved by the Associate Director
for OE.

32. In § 173.268 paragraph (f)(4) is
revised to read:

§ 173.268 Nitric acid.

(f)***
(4) Cushioning for carboys must be

incombustible mineral material, elastic
wooden strips, natural cork blocks or
rubber blocks. The use of hay, excelsior,
loose ground cork, or similar materials,
whether treated or untreated, is
prohibited.

33. In § 173.269 paragraph (b) is
revised to read:

§ § 173.269 Perchloric acid.

(b) Cushioning for carboys must be
incombustible mineral material, elastic
wooden strips, natural cork blocks or
rubber blocks. The use of hay, excelsior,
loose ground cork, or similar materials,
whether treated or untreated, is
prohibited.

34. In § 173.272 paragraph (i)(18) is
revised to read:

§ 173.272 Sulfuric acid.
[* * **

(18) Specification 17F (§ 178.117 of this
subchapter). Metal barrels or drums

(single-trip only). Drums equipped with
vented closures of an experimental type
examined by the Bureau of Explosives
and approved by the Associate Director
for OE are also authorized for export
shipments. Authorized for sulfuric acid
of 77,5 percent to 98 percent
concentrations with or without an
inhibitor, provided such acid has a
corrosive effect on steel no greater than
93.2 percent sulfuric acid, measured at
100°F.

35. In § 173.300 paragraph (b)(1) is
revised to read:

§ 173.300 Definitions.
*b * * t

(b) *

(1) Either a mixture of 13 percent or
less (by volume) with air forms a
flammable mixture or the flammable
range with air is wider than 12 percent
regardless of the lower limit. These
limits shall be determined at
atmospheric temperature and pressure.
The method of sampling and test
procedure shall be acceptable to the
Bureau of Explosives and approved by
the Associate Director for OE.

36. In § 173.305 paragraph (c)(1) is
revised to read:

§ 173.305 Charging of cylinders with a
mixture of compressed gas and other
material.

)* * * *

(c)*
(1] Specification 2P (§ 178.33 of this

subchapter). Inside metal containers
equipped with safety relief devices of a
type examined by the Bureau of
Explosives and approved by the
Associate Director for OF, and packed
in strong wooden or fiber boxes of such
design as to protect valves from injury
or accidental functioning under
conditions incident to transportation.
Pressure in the container may not
exceed 85 psia at 70'F. Each completed
metal container filled for shipment must
be heated until content reaches a
minimum temperature of 130F,, without
evidence of leakage, distortion or other
defect. Eacl outside shipping container
must be plainly marked "INSIDE
CONTAINERS COMPLY WITH
PRESCRIBED SPECIFICATIONS."

37. In § 173.306 paragraph (d)(1) is
revised to read:

§ 173.306 Limited quantities of
compressed gases.
*d} * *

(d) *

(1) Truck bodies or trailers with
automatic heating or refrigerating

equipment of the gas burning type may
be shipped with fuel tanks filled and
equipment operating or inoperative.
when used for the transportation of
other freight and loaded on flat cars as
part of a joint rail-highway movement,
provided the equipment and fuel supply
are of a type examined by the Bureau of
Explosives and approved by the
Associate Director for OE. The heating
or refrigerating equipment is considered
as carriers' equipment and is not subject
to any other requirements of this
subchapter.

38. In § 173.315 paragraph (i)(12) is
revised to read:

§ 173.315 Compressed gases In cargo
tanks and portable tank containers.

(12) Subject to conditions of
paragraph (a][1) of this section for the
methyl chloride and sulfur dioxide
optional portable tanks, one or more
fusible plugs examined by the Bureau of
Explosives and approved by the
Associate Director for OE may be used
on these tanks in place of safety relief
valves of the spring-loaded type. The
fusible plug or plugs must be in
accordance with CGA Pamphlet S-1.2,
to prevent a pressure rise in the tank of
more than 120 percent of the design
pressure. If the tank is over 30 inches
long, each end must have the total
specified safety discharge area.

39. In § 173.332 paragraph (d) is
revised to read:

§ 173.332 Hydrocyanlc acid, liquid
(prussic acid) and hydrocyanic acid,
liquefied.

(d) Specification 105A500W or
105A600W (§§ 179.100 and 179.101 of
this subchapter). Tank cars. Tank must
be restenciled 105A300W and be
equipped with safety valves of the type
and size used on Spec. 105A300W
(§ § 179.100 and 179.101 of this
subchapter). Tank car tank must be
equipped with approved dome fittings
and safety devices, and with cork
insulation at least 4 inches in thickness.
Each tank car must be marked
"HYDROCYANIC ACID" in accordance
with the requirements of § 172.330 of
this subchapter. Written procedures
covering details of tank car
appurtenances, dome fittings and safety
devices, and marking, loading, handling,
inspection, and testing practices shall be
examined by the Bureau of Explosives
and approved by the Associate Director
for OE before any tank car is offered for
transportation of hydrocyanic acid. The
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maximum permitted filling density is 63
percent of the water capacity of the
tank.

•40. In § 173.333 paragraph (a)(2) is
revised to read:

§ 173.333 Phosgene or diphosgene.
(a) * * *
(2) Specification 106A500X

(§ § 179.300, 179.301 of this subchapter)
tanks. Authorized only for phosgene.
Tanks must not be equipped with safety
devices of any type. Outage must be
sufficient to prevent tanks from
becoming liquid full at 130°F. (55°C.)
Additional requirements are prescribed
for rail shipments under § 174.200 of this
subchapter, and for highway shipments
under § 177.834(m) of this subchapter.
* * * * *

41. In § 173.336 paragraphs (a)(3) and
(a)(4) are revised to read:

§ 173.336 Nitrogen dioxide, liquid;
nitrogen peroxide, liquid; and nitrogen
tetroxide, liquid.

(a) * * *
(3) Specification 106A500X or

110A500W (§§ 179.300, 179.301 of this
subchapter) tanks. Each tank must be
equipped with gas tight valve protection
caps. Tanks must not be equipped with
safety devices of any type. Outage must
be sufficient to prevent tanks from
becoming liquid full at 130'F. (55'C.).
(See § 174.600 and 177.834(m) of this
subchapter for special requirements for
rail and highway shipments).
Specification 11OA500W tanks must be
stainless steel.

(4) Specification 105A500W
(§ § 179.100, 179.101 of this subchapter)
tanks cars. Authorized for nitrogen
tetroxide only. Tanks must be lagged
with hot less than a four-inch thickness
of cork. All valves and fittings must be
protected by a securely attached cover
made of metal not subject to
deterioration by the lading, and~all valve
openings, except the safety valve, must
be fitted with screw plugs or caps to
prevent leakage in the event of valve
failure. Safety valve must be equipped
with an approved stainless steel or
platinum frangible disc. Each tank car
must be marked "NITROGEN
TETROXIDE" in accordance with the
requirements of § 172.330 of this
subchapter. Written procedures
covering details of tank car
appurtenances, dome fittings and safety
devices, and marking, loading, handling,
inspection and testing practices, must be
examined by the Bureau" of Explosives
and approved by the Associate Director
for OE before any tank car is offered for
transportation of nitrogen tetroxide.

42. In § 173.366 paragraph (a)(3) is
revised to read:

§ 173.366 Arsenic (arsenictrioxide) or
arsenic acid (solid).

(a) * * *
(3) In addition to specification

containers prescribed in this section,
arsenic (arsenic trioxide) or arsenic acid
(solid) may be shipped when packed in
collapsible, rubber containers, not over
70 cubic feet capacity, of a type
examined by the Bureau of Explosives
and approved by the Associate Director
for OE. Authorized for carload,
truckload or fr6ight container shipments
only.
* * * * *

43. In § 173.370 paragraph (a)(13) is.
revised to read:

§ 173.370 Cyanides and cyanide mixtures,
dry.
(a) * * *
(13) Bulk in strong, water-tight, netal

portable containers or not over 70 cubic
feet capacity each and approved by the
Associate Director for OE.
* ,* * * *r

44. In § 173.385 paragraph (b) and (c)
are revised to read:

§ 173.385 Tear gas grenades, tear gas
candies, or similar devices.
* * * * *

(b) These articles may not be-
assembled with or packed in the same
compartment with mechanically or
manually operated firing, igniting,.
bursting, or other functioning elements,
unless of a type or design examined by
the Bureau of Explosives and approved
by the Associate Director for OE.

(c) No shipment of packages
containing articles under this section
may be made until samples thereof have
been examined by the Bureau of
Explosives, or examined under their
supervision, and approved by the
Associate Director for OE.

PART 174-CARRIAGE-BY RAIL

45. In § 174.61 paragraph (b) is revised
to read:

§ 174:61 Truck bodies, trailers or freight
containers on flatcars.
* * * * *

(b) A truck body, trailer or freight
container equipped with automatic
heating or refrigerating equipment
employing any fuel or article classed as
ahazardous material may be loaded
and transported on a flatcar if the
equipment is of type examined by the
Bureau of Explosives and approved by
the Associate Director for OE.-The truck
body, trailer or freight container must be
secured on the flatcar so that it cannot
change position during transit.

46. In § 174.81 Note 5 of the table is
revised to read:

§ 174.81 Segregation and separation
requirements for hazardous materials In rail
cars.

(a] * * *

Note 5.-Smokeless powder for small arms
in quantities not exceeding 100 pounds net
weight in one car shall be classed us a
flammable solid for purposes of
transportation when examined for this
classification by the Bureau of Explosives
and approved by the Associate Director for
OE.

PART 177-CARRIAGE BY PUBLIC
HIGHWAY

47. In § 177.821 paragraph (f) is
revised to read:

§ 177.821 Hazardous materials forbidden
or limited for transportation.
* * * * *

(f) Smokeless powder for small arms
in quantities not exceeding 100 pounds
net weight transported in one car or
motor vehicle may be classed as a
flammable solid when examined for this
classification by the Bureau of
Explosives and approved by the
Associate Director for OE. Maximum
quantity in any inside packaging must
not exceed 8 pounds and inside
packagings must be arranged and
protected to prevent simultaneous
ignition of the contents. The complete
package must be a type bxamined by the
Bureau of Explosives and approved by
the Associate Director for OE. Each
outside package must bear a flammable
solid label.
348. In § 177.838 paragraph (g) Is

revised to read:

§ 177.838 Flammable solids and oxidizing'
materials.
* * * * *

(g) Smokeless powder for small arms
in quantities not exceeding 100 pounds
net weight transported in one car or
motor vehicle may be classed as a
flammable solid when examined for this
classification by the Bureau of
Explosives and approved by the
Associate Director for OE, Maximum
quantity in any inside packaging must
not exceed 8 pounds and inside
packagings must be arranged and
protected to prevent simultaneous
ignition of the contents. The complete
package must be a type examined by the
Bureau of Explosives and approved by
the Associate Director for OE. Each
outside packaging must bear a ,
flammable solid label.

49. In § 177.848 Note 5 of the table is
revised to read:

I I

32698



Federal Register / Vol. 45, No. 98 / Monday, May 19, 1980 / Rules and Regulations329

§ 177.848 Loading and storage chart of
hazardous materials

(a) * * *

Note-5.-Smokeless powder for small arms
in quantities not exceeding 100 pounds net
weight in one motor vehicle shall he classed
as a flammable solid for purposes of
transportation when examined for this
classification by the Bureau of Explosives
and approved by the Associate Director for
OE.

Note.-The Materials Transportation
Bureau has determined that this final rule
will not result in a major economic impact
under the terms of Executive Order 12044 and
DOT implementing procedures (44 FR 11034)
nor require an environmental impact
statement under the National Environmental
Policy Act (49 U.S.C. 4321 et seq.). A
regulatory evaluation is available in the
docket.

Issued in Washington, D.C., on May 7.1980.
L. D. Santman,
Director, Materials Tronsportation Bureau.
[FR Doe. 80-15131 Filed 5-16-80: 45 am]
BILLING CODE 4910-60-U

Urban Mass Transportation

Administration

49 CFR Part 635
[Docket No. 80-C]

Public Hearing Requirements for
Service Changes and Fare Changes

AGENCY: Urban Mass Transportation
Administration, DOT.
ACTION: Extension of Comment Period.

SUMMARY: In the Federal Register of
April 17, 1980 (45 FR 26298), the Urban
Mass Transportation Administration of
the Department of Transportation
published regulations concerning public
hearings prior to changes in fares or
substantial changes in service.
Comments were requested on a revision
in the final regulation concerning
percentage changes affecting a "transit
system" versus percentage changes
affecting a "transit route". A new
closing date for comments has been
established and is set out below.
DATE: Comments on § 635.7 of the
regulations must be received by June 20,
-1980.
ADDRESS: Comments must be submitted
to UMTA Docket No. 80-C, 400 7th
Street, SW., Washington, D.C. 20590. All
comments and suggestions received will
be available for examination inroom
9320 at the above address between 8:30
a.m. and 5:00 p.m., Monday through
Friday. Receipt of comments will be
acknowledged by UMTA if a self-
addressed, stamped postcard is included
with each comment.

FOR FURTHER INFORMATION CONTACT.
Charlotte Adams, Office of Program
Analysis, (202) 472-6997.
SUPPLEMENTARY INFORMATION: All
comments received before the
expiration of the comment period will be
utilized to determine if further revisions
to § 635.7 are necessary.

UMTA was specifically requested to
extend the comment period until June 20,
1980 and has agreed to this request.
UMTA was also requested to delay the
effective date of the regulations from
May 17, 1980 to June 30,1980. The
effective date will not be changed since
UMTA has determined that insufficient
justification for this change has been
presented at this time.

Dated: May 14,1980.
Lillian C. Liburdi,
DeputyAdministrtor.
[FR Dor. 80-1S313 Filed 5-1640. &45 am
BILUHG CODE 4910-57-

DEPARTMENT OF COMMERCE

Marine Fisheries Service, 14 Elm Street,
Gloucester, Massachusetts 01930;
Telephone: (617) 281-3600.
SUPPLEMENTARY INFORMATION: The
Assistant Administrator for Fisheries
has determined that the emergency
situation described in the April 4
rulemaking still exists and therefore has
determined that extending the
emergency regulations for an additional
45 days is necessary. The changes in the
incidental catch allowances will not
substantially affect the total harvest
level of yellowtail flounder from the
Northwest Atlantic ocean during this
fishing year (October 1,1979-September
30. 1980).

Signed at Washington. D.C., this 13th day
of May1980.

(16 U.S.C. et seq.)
Robert K. Crowell,
Deputy cvecutie Director, National Marine
Fisheries Service.
[FR Dc. S,-,1532 Filed 5-15-4 L-45 aml
BILNG CODE 3510-22-(M

National Oceanic and Atmospheric
Administration

50 CFR Part 651

Atlantic Groundfish Fishery;
Emergency Regulations

AGENCY: National Oceanic and
Atmospheric Administration (NOAA]/
Commerce.
ACTION: Extension of Emergency
Regulations.

SUMMARY: Emergency amendments to
the regulations implementing the
Atlantic Groundfish Fishery
Management Plan (FMP), and a request
for public comment on the emergency
regulations, were published in the
Federal Register on April 4,1980 (45 FR
22949). The action, which became
effective on April 6,1980, (1) changed
the incidental catch allowance of
yellowtail flounder for vessels using
small mesh nets (cod-end mesh less than
51/ inches) to 1,000 pounds per fishing
trip and (2) changed the incidental catch
allowance of yellowtail flounder for
vessels during a fishery closure to 1,000
pounds per fishing trip. These '
emergency regulations were in force for
45 days and are hereby extended for an
additional 45 day period.
EFFECTIVE DATE: The emergency
regulations are extended from 2400
hours May 21, 1980, through 0001 hours
July 4, 1980.
FOR FURTHER INFORMATION CONTACT.
Mr. Allen E. Peterson, Jr., Regional
Director, Northeast Region, National
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This section of the FEDERAL REGISTER
contains notices to the public of the. -
proposed issuance of rules 'and
regulations. The purpose of these notices
is to give interested persons an
opportunity to participate in the' rule
making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Ch I

[Docket No. 20289; Petition Notice No. PR
80,-81

Petition for Rule Making of Air
Transport Association of America

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Publication of petition for rule
making; request for comments.

SUMMARY: By letter dated April 16, 1980,
the Air-Transport Association of
America (ATA) petitioned the FAA to
amend § 121.311U) of the Federal
Aviation Regulations (FAR) to allow an
extension not to exceed March 6, 1982,
of the compliance time for § 121.311(f)
concerning flight attendant seats,
provided the Part 121 certificate holder
submits an acceptable schedule of
compliance by July 7, 1980. This notice
publishes the ATA petition for rule
making in accordance with § 11.27 of
this chapter.
DATES: Comments must be received on
or before July 14, 1980.
ADDRESS: Send comments on the
petition in duplicate to: Federal Aviation
Administration, Office of the Chief
Counsel, Attn: Rules Docket (AGC-204),
Room 9 6, Docket No. 20289, 800
Independence Avenue SW.,
Washington, DC 20591.
FOR FURTHER INFORMATION CONTACT:
Mr. Norman C. Miller, Regulatory
Projects Branch, AVS-24, Safety'
Regulations Staff, Associate
Administrator for Aviation Standards,
Federal Aviation Administration, 800
Independence Avenue SW.,
Washington, D.C. 20591, Telephone (202)
755-8716.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
submit such written data, views, or

arguments on the petition for rule
making as they desire, Communications
should identify the regulatory docket
number or petition notice number and
be submitted in duplicate to the address
specified above. All communications
received on or before the date specified.
above, will be considered by the
Administrator before taking action on
the petition for rule making. The
petition, any.comment received, and a
copy of any final disposition are filed in
the assigned regulatory docket and are
available for examination in the Rules
Docket. All comments submitted will be
available, both before and after the
closing date for comments, in the Rules
Docket for examination by interested
persons. A report summarizing each
substantive public contact with FAA
personnel concerned with this rule
making will be filed in the docket.

Background Information

On February 4,1980, the FAA
promulgated Cabin Safety and Flight
Attendant Amendments to the FAR.
These amendments, in part, require Part
121 certificate holders operating
transport category airplanes to meet
new equipment requirements for seats,
berths, safety belts, and harnesses'
(Amendment Nos. 25-51 and 121-155; 45
FR 7750; February 4, 1980). New
§ 121.311(f) requires that after March 6,
1980, no person may operate a transport
category airplane unless each flight
attendant seat in the passenger
compartment used during takeoff and
landing meets the airworthiness
requirements of new § 25.785.

Under § 121.311(j), certificate holders
may obtain from the Director of Flight
Operations an extension of up to I year
(to March 6, 1981) of the compliance.
date in § 121.311(e). To get an extension,
certificate holders must: (1) show that
due to circumstances beyond their
control, they cannot comply by March 6,
1980; and (2) submit by March 6, 1980, a
schedule of compliance acceptable to
the Director-of Flight Operations, -

indicating that compliance will be
achieved at the earliest practicable date.

After the issuance of these
amendments, numerous Part 121
operators advised the FAA thatthey
were having difficulty in submitting a
schedule of compliance with the
equipment requirements contained in
the rule since the information necessary
to justify the extensions was not yet

available from the appropriate
equipment manufacturers and suppliers,
Accordingly, on March 6, 1980, the FAA,
pursuant to § 121.311(j), extended the
compliance dates of § 121,311 to March
6, 1981, for operators who requested one
by March 6,1980, and showed that duo
to circumstances beyond their control
they could not comply by the specified
compliance dates. Each extension was
contingent upon each operator
submitting an acceptable schedule of
compliance to the Director of Flight
Operations by May 6, 1980. Although the
date of submittal for compliance
schedules has already been extended
from March 6, 1980, toMay 6, 1980,
several operators have indicated that
the information necessary for them to
submit an acceptable schedule of
compliance is still not available from the
manufacturers. Thus, they stated that
they could not meet the May 0, 1980,
deadline.

On May 6, 1980, the FAA amended
§ 121.311(j](2) to extend until July 7,
1980, the date by ivhich a Part 121
certificate holder must submit tn
acceptable schedule of compliance to
justify a request for extension of the
compliance period for § 121.311(f)
pursuant to the extension procedure in
§ 121.3110j). The amendment requires a
certificate holder who wishes an
extension of the compliance period for
§ 121.311(f) to submit a schedule of
compliance acceptable to the Director of
Flight Operations by July 7, 1980.

On April 16, 1980, the ATA submitted
a petition for rulemaking, in accordance
with Part 11 of this chapter, to amend
§ 121.311(j). This petition, excluding
attachment "B", which is available for
inspection in the rules docket, is
published in its entiretyas part of this
notice.

The petitioner contends that all ATA
member airlines have requested and
received an extension of the compliance
date for § 121.311(j) to March 6, 1981, but
have been unable to provide an
acceptable schedule of compliance due
to uncertainties in the interpretation of
the regulation and lack of information
on hardware availability. The petitioner
alleges that a meaningful schedule of
compliance can be provided by July 7,
1980, however, in some cases, airlines
will require additional time beyond the
present extended deadline of March 6,
1981, due to their inability to develop the
necessary design changes and obtain
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the necessary hardware. This requested
amendment would still require
compliance at the earliest practicable
date, but would allow up to an
additional year (to March 6,1982] for
compliance in unusual circumstances.

This notice sets forth the contents of
the petition as received by the FAA. and
its publication to solicit public
comments in accordance with FAA
procedures governing the processing of
petitions for rulemaking. Accordingly
this notice does not propose a regulatory
rule for adoption, represent an FAA
position, or otherwise commit the
agency on the merits of the petition. The
FAA.intends to consider the petition
under the applicable procedures of Part
11 and to reach a conclusion on the
merits of the proposal after it has had an
opportunity to carefully evaluate it, the
comments received and other relevant
matters presented. If the FAA concludes
that it should initiate public rulemaking
procedures on the petition, appropriate
rulemaking action, including an
evaluation of the proposal, will be
published.
Request for Additional Information

The FAA is aware that strict
adherence to the present compliance
periods specified in § 121.311 may not
be possible due to circumstances
beyond the control of individual
operators. To assist the FAA in
determining the extent to which logistic
and operational factors may frustrate
timely compliance with § 121.311,
certificate holders, manufacturers,
suppliers, and the general public are
requested to provide additional
information. The questions listed below
are intended to elicit from all interested
persons and organizations, the projected
ramifications of an FAA decision to act
on the ATA petition favorably or
unfavorably. Accordingly, answers to
the following questions will assist the
FAA in determining whether there is a
need to provide for additional
extensions to the compliance schedule
to account for unusual situations
encountered by individual operators.

1. If you are a Part 121 certificate
holder, from Which suppliers and/or
manufacturers have you ordered
required retrofit kits, components, or
both?

(a) What installation times do you
project for each aircraft?

(b] What rate of installation do you
project for your fleet of aircraft?

2. If you are a supplier or a
manufacturer, what is your capability to
provide retrofit kits, components, or
both to satisfy this rule?

3. Will these modifications be
accomplished during regularly

scheduled maintenance? If so, during
which phase of scheduled maintenance
do you plan to install retrofit kits or
perform modifications required for your
fleet?

4. If the required modifications are
performed during scheduled
maintenance, how long'will it take to
modify all aircraft in your fleet without
disrupting scheduled operations?

5. Which specific items requiring
modifications or changes can be
accomplished by March 6,1981?

6. What additional costs will these
requirements impose if you are required
to comply by March 6,1981? Describe
them in detail.

7. What proportion of aircraft
requiring modifications can be
retrofitted within the present
compliance period?

8. If the compliance period for
§ 121.311(f) is not extended beyond
March 6.1981, what consequences do
you project for your operations? Please
discuss both the economic and
operational impacts.

9. How will an extension of the
compliance periods contained in
§ 121.311(1) affect the individuals who
must occupy the seats to which this rule
applies?

The Petition

Accordingly, the Federal Aviation
Administration publishes verbatim,
excluding the tabular listing in
Attachment A which was not legible
enough for printing and attachment "B"
[this information is contained in the
public document], for public comment,
the ATA's petition for rulemaking dated
April 16, 1980.

Issued in Washington. D.C.. on May 8,1980.
Edward P. Faberman,
Acting Assistant Chief Counsel, Regulations
and Enforcement Division.
Air Transport Association of America.
Washington, D.C., April 14,1980.
Mr. Walter S. Luffsey.
Associate Administrator forAviation

Standards, FederolAviation
Administration, Washington, D.C.
205912.

Dear Mr. Luffsey. This is In regard to
recently adopted Amdt. 25-51 and Andt. 121-
155 concerning cabin safety and flight
attendants and in particular paragraph
121.,,1(j). In accordance with FAR 11.25 and
on behalf of the ATA member airlines, it Is
respectfully requested that paragraph (j) be
changed to read as follows:

") A certificate holder may obtain an
extension. not to exceed March 6, 19862 of the
compliance date specified in paragraphs (e),
(f}, and (h) of this section from the Director,
Office of Flight Operations, If the certificate
holder.

(1) Shows that. due to circumstances
beyond its control, it cannot comply by the
specified compliance date; and

(2) Submits by July 7, 1980 forparagraph (f)
and by the specified compliance date for
parographs [e) and (h), a schedule of
compliance acceptable to the Director,
indicating that compliance willbe achieved
at the earliest practicable date:'

The changes from the existing regulations
are underlined.

Amdts. 25-51 and 121-155 were published
in the Federal Register of February 4.1980
effective March 6.1980. The pertinent
paragraphs in Amdt. 121-155 required, except
as provided in paragraph 121.311W:
121.311(e) By March 6.1981. each seat at a

flight deck station must be equipped with a
combined safety belt and shoulder harness
that meets the applicable requirements of
25.785 as adopted, in Amdt. 25-51.

121.311(f] After March 6.1980, each flight
attendant seat, except for passenger seats,
occupied by flight attendants not required
by section 121.391. must comply with the
requirements of 25.785 as adopted in Amdt.
25-51.

121.3111h) Required by March 6.1981 each
occupant of a seat equipped with a
combined safety belt and shoulder harness
must have that belt/harness properly
secured about the occupant during takeoff
and landing and be able to properly
perform assigned duties.
In paragraphs 121.311 (el and (f there were

provisions for continued use of already
approved safety belt and shoulder harness
systems and that these systems need only be
designed to the inertia load factors
established under the certification basis of
the airplane.

Paragraph 121.3110 provided for an
extension, not to exceed one year, for
paragraphs 121.311 (e), (0 and (h) provided
the certificate holder submitted an acceptable
request and compliance schedule by the
specified compliance date. In effect, this
required an acceptable request forime
extension to be submitted by March 6,1981
for 121.311(e). March 6,1980 for 121.311f) and
March 6.1981 for 121.311(h).

It should be noted that this petition does
not change the ultimate permitted time
extension for paragraphs 121.311 (e) and (hi.
It does add an additional year for 121.311(f)
but requires an acceptable compliance plan
for that paragraph to be submitted by July 7,
1980.

The effect of Amdts. 25-52 and 121-155
was essentially to require immediate
compliance with 121.311(f by the March 6.
1900 effective date of the amendments or to
request a time extension under 121.311W by
that date. All of the ATA member airlines
found it necessary to request a time
extension for paragraph (f) under 121.311W
and did so prior to March 6,1980. These
amendments were in need of interpretation
and clarification in many respects and it was
not until February 21,1960 that FAA issued
interpretive material. The airlines were
unable to provide information concerning a
schedule of compliance to accompany their
petition for extension because of the many
unknowns in regard to the regulation and
their inability to obtain hardware delivery
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information. In its telegraphic response to all
airlines March 6,1980 granting the time
extension, FAA recognized this difficulty and
requested that an acceptable schedule of
compliance be submitted by May 6,1980.

Prior and subsequent to the issuance of the
required time extension, thi airlines and the
manufacturers have been making a diligent
effort to come up with the required
information. This has necessitated additional
discussions with FAA as to intent and
interpretation and diligent efforts by
manufacturers and airlines alike to develop
the necessary design changes and determine
when the necessary hardware would be
available. At an industry meeting of affected
airlines and manufacturers on March 25, 1980
it became apparent that in many cases
adequate information would not be available
by May 6,1980 to provide-a meaningful
schedule of comlliance and, that in some
cases, additional time would be required
beyond the extended date of March 6,1981 to
comply with 121.311(f). It should be noted
that many of the petitions for extension to t
March 6, 1981 indicated it was.doubtful that
the one year extension would be sufficient.
This is particularly true for large fleet
operators. Some smaller fleet operators are
affected as well however since in some cases
they will be required to redesign certain seat
installations on their own. Most of the
airlines are heavily dependent on the
capabilities of the airframe orseat
manufacturers who have many customers to
satisfy.

In an effort to determine the magnitude'of
the problem we have surveyed our member
airlines. The results of this survey are
tabulated in Attachment A. The individual
airline responses from which this tabulation
was derived are shown in Attachment B. It
should be noted that the responses to this
survey are based on the airlines
interpretations of the regulations and the
guidance material provided thus far by FAA.
If these airline interpretations are not in
accordance with FAA's views, the results of
this tabulation could change significantly.

On a total ATA member airline basis this
tabulation shows:'
1. 170 flight deck seats will require shoulder

harness installation per 121.311(e).
2.2807 flight attendant seat installations will

require shoulder harness installation per
25.785(h).

3. 2812 flight attendant'seats will require
energy absorbing rest installation/
modification per_25.785(h).

4.490 passenger seats will need to be
modified or replaced to meet flight
attendant seat requirements.

5. 270 flight attendant seats may need to be
moved. ' I

6. 321 galley/stowage compartnients/serving
carts may require .modification.

7. 586 safety belts/shoulder hainesses will
require modification so that the occupant
can *perform assigned duties with the -
harness fastened. It should be noted that
in cases where no shoulder harness is'
now installed, as indicated in items 1
and 2 above, this modification may be
done in combination with the
requirements in 1 and 2.

As indicated in this tabulation, except for a
few cases, little information is available in
regard to hardware delivery dates.

It should be noted from this tabulation that
the primary problem is the flight attendant
seat requirements of 121.311(f). On the other
hand, there are many flight attendant seats
which already meet the regulations, in whole
or in part. There are relatively few flight deck
seats which require shoulder harness
installation under 121.311(e)(2) and most of
those are in the older CV-580/FH-227/YS.-11
airplanes which will require a major effort.
Similarly, the requirements of 121.311(h)
affects relatively few airlines and airplanes.

Not all airlines are affected identically,
even for the same type/model airplanes. It is
also obvious that not all airlineT would
require the full two years to comply with
121.311(f0. It is not the intent of this petition
to request a blanket time extension but
merely allow an extension of up to two years
if the airline can demonstrate to the
satisfaction of FAA thatthe two year is
required. As the required modifications will
be accomplished progressively, the number of
non-complying flight attendant seats will be
progressively reduced.

In view of (1) the airlines inability to
comply with the extremely short deadline in.
121.311(o of March 6, 1980, (2) the need for
additional time beyond the present March 6,
1981 extended deadline in some cases and (3)
the difficulty in obtaining adequate
information to provide a meaningful
compliance schedule-by the date requested, it
is believed that the granting of this petition is
in the public interest. There would be no
point in submitting a schedule of compliance
by May 6, 1980 which would be based on
inadequate information and would need to be
subsequently revised. If, in spite of diligent
efforts on the part of airlines, the extended
compliance date of March 6,1981 cannot be
met then it would be necessary to take
airplanes out of service.

In accordance with the requirements of
FAR 11.25(c), we are attaching a summary of
this petition as Attachment "C". Your
expeditious processing of this petition would
be appreciated.'

Sincerely,
E. L. Thomas,
Vice President-Engineering.

Attachment A

Survey of A TA Member Airlines,
Modifications Required for Compliance With
Amendment 121-155

The attached tabular data is taken from the
individual airline replies. Columns (1) through
(8) represent the answers to the following
numbered questions for each type/model
airplane in that airlines' fleet:

(1) Number of airplanes.
(2) How many total flight dck seats will

require shoulder harness installation per
121.311(e)[2).'

(3) How many total flight attendant seats
will require:

a. Shoulder harness installation
- b. Energy absorbing rest installation.
(4) How many total passenger seats will

need to be modifie'd or replaced to meet flight
attendant seat requirements.

(5) How many total flight attendant seats
will require moving to comply with proximity,
direct view or galley/stowage compartmen /
serving cart requirements.

(6) How many total galleys/stcwage
compartments/serving carts will require
modification.

(7) How many total safety belt/shoulder'
harnesses will need to be modified because
of the requirements of 121.311(h).

(8) Any information you have on firm
delivery of parts.

Note.-Where a question mark (?) is shown
in a column, this indicates the airline still has
some questions regarding compliance as
reflected in their individual responses.

When N/A is shown in Column (6), this
indicates the airline was unable to provide
any information. Where "yes" Is shown that
airline has limited information which Is
shown in its individual response. A dash (-
indicates the airline is of the opinion this
airplane type/model is in compliance.
lFR Doc. 80-1508 Filed 5-1B-w0. 8:415 aml
BILUNG COUE 4910-13-M

14 CFR Part 71

[Airspace Docket No, 80-NW-7]

Proposed Alteration of Transition Area
AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Notice of Proposed Rule
Making.

SUMMARY: This notice proposes to alter
the Newport, Oregon, transition area.
This proposal is necessary to provide
controlled airspace for aircraft
executing the newly amended VOR/
DME Runway 16 Standard Instrument
Approach Procedure to Newport
Municipal Airport, Newport# Oregon,
DATE: Comments mtlst be received on or
before June 30, 1980.
ADDRESS: Send comments on the
proposal to:
Chief, Operations, Procedures and

Airspace Branch, Federal Aviation
Administration, Northwest Region,
FAA Building, Boeing Field, Seattle,
Washington 98108.

The official docket may be examined at
,the following location: Office of the
Regional Counsel, Federal Aviation
Administration, Northwest Region,
FAA Building, Boeing Field, Seattle,
Washington 98108.

FOR FURTHER INFORMATION CONTACT:
Robert L. Brown, Airspace Specialist,
Operations, Procedures and Airspace
Branch, (ANW-534), Air Traffic
Division, Federal Aviation
Administration, Northwest Region, IAA
Building, Boeing Field, Seattle,
Washington 98108; telephone (206) 767-'
2610.
SUPPLEMENTARY INFORMATION: Subpart
G § 71.181 (45 FR 445) of FAR 71
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contains the description of transition
areas designated to provide controlled
airspace for the benefit of aircraft
conducting Instrument Flight Rules (IFR)
activity. Alteration of the Transition
Area at Newport, Oregon, will
necessitate an amendment to this
subpart.

Comment Invited

Interested persons may participate in
the proposed rule making by submitting
such written data, views, or arguments
as they may desire. Communications
should identify the airspace docket
number and be submitted to the Chief,
Operations, Procedures and Airspace
Branch, Federal Aviation
Administration, Northwest Region, FAA
Building, Boeing Field, Seattle,
Washington 98108. All communications
received on or before June 30, 1980, will
be considered before action is taken on
the proposed amendment. The proposal
contained in this notice may be changed
in light of the comments received. All
comments received will be available,
before and after the closing dates for
comments, in the official docket for
examination by interested persons.

Availability of NPRM

Any person may obtain a copy of this
Notice of Proposed Rule Making by
submitting a request to the Federal
Aviation Administration, Chief,
Operations, Procedures and Airspace
Branch, ANW-530, Northwest Region,
FAA Building, Boeing Field, Seattle,
Washington 98108 or by calling (206)
767-2610. Communications must identify
the notice number of this NPRM.
Persons interested in being placed on a
mailing list for future NPRMs should
also request a copy of Advisory Circular
No. 1102 which describes the application
procedure.

The Proposal

The Federal Aviation Administration
is considering an amendment to Subpart
G of Part 71 of the Federal Aviation
Regulations (14 CFR Part 71) to alter the
1,200-foot transition area. The proposal
is necessary to provide controlled
airspace for aircraft executing the
revised VOR/DME Runway 16 Standard
Instrument Approach Procedure for the
Newport Municipal Airport. Subpart G
of Part 71 was republished in the
Federal Register on January 2,1980 (45
FR 445).

The Proposed Amendment

Accordingly, pursuant to the authority
delegated to me, the FAA proposes to

amend § 71.181 of Part 71 of the Federal
Aviation Regulations (14 CFR Part 71) as
republished (45 FR 445) by adding the
following:
Newport, Oreg.
add after"* .. .extending from the
VORTAC to 19 miles N." on line 10 with:
..... .and that airspace within the area
bounded by the arcs of 16 and 20 nautical
mile radius circles centered on the Newport
VORTAC extending clockwise from the
VORTAC 335" radial to the VORTAC 355*
radial: including additional airspace within
the area bounded by the arcs ofr i and 17
nautical mile radius circles centered on the
Newport VORTAC extending clockwise from
the VORTAC 200' radial to the VORTAC
220' radial."

This amendment is proposed under
the authority of section 307(a) of the
Federal Aviation Act of 1958, as
amended (47 U.S.C. 1348(a)); section 6(c)
of the Department of Transportation Act
(49 U.S.C. 1655(c)); and (14 CFR 11.65)

Note.-The FAA has determined that this
document involves a proposed regulation
which is not considered to be significant
under the procedure and criteria prescribed
by Executive Order 12044 and as
implemented by Department of
Transportation Regulatory Policies and
Procedures (44 FR 11034; February 26,1979).
Since this regulatory action involves an
established body of technical requirements
for which frequent and routine amendments
are necessary to keep them operationally
current and promote safe flight operations.
the anticipated impact is so minimal that this
action does not warrant preparation of a
regulatory evaluation, and a comment period
of less than 45 days is appropriate.

Issued in Seattle, Wash., May 5,1980.
E. O'Connor,
Acting Director.
[FR Doc. 80-15067 Fided 5-16-W S am
BILUNG CODE 4910-13-U

14 CFR Part 71 -
[Airspace Docket No. 80-ASW-23]

Proposed Alteration of Transition
Area: Hammond, La.
AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Notice of Proposed Rule
Making.

SUMMARY: The nature of the action
being taken is to propose alteration of
the transition area at Hammond, La. The
intended effect of the proposed action is
to provide controlled airspace for
aircraft executing a new instrument
approach procedure to the Hammond
Municipal Airport. The circumstance
which created the need for the action is
the proposed installation of an

instrument landing system (IS] to
Runway 18.
DATES- Comments must be received on
or before June 18,1980.
ADDRESSES:- Send comments on the
proposal to:
Chief, Airspace and Procedures Branch,

Air Traffic Division, Southwest
Region. Federal Aviation
Administration, P.O. Box 1689, Fort
Worth, Texas 76101.

The official docket may be examined at
the following location: Office of the
Regional Counsel. Southwest Region.
Federal Aviation Administration, 4400
Blue Mound Road, Fort Worth, Texas.
An informal docket may be examined

at the Office of the Chief, Airspace and
Procedures Branch, Air Traffic Division.
FOR FURTHER INFORMATION CONTACT.
Kenneth L Stephenson, Airspace and
Procedures Branch, ASW-535, Air
Traffic Division, Southwest Region,
Federal Aviation Administration, P.O.
Box 1689, Fort Worth, Texas 76101;
telephone: (817) 624-4911, extension 302.
SUPPLEMENTARY INFORMATION: Subpart
G § 71.181 (45 FR445) ofFARPart 71
contains the description of transition
areas designated to provide controlled
airspace for the benefit of aircraft
conducting IFR activity. Alteration of
the transition area at Hammond, La.,
will necessitate an amendment to this
subpart.

Comments Invited

Interested persons may submit such
written data, views, or arguments as
they may desire. Communications
should be submitted in triplicate to -
Chief, Airspace and Procedures Branch,
Air Traffic Division. Southwest Region.
Federal Aviation Administration, P.O.
Box 1689. Fort Worth. Texas 76101. All
communications received on or before
June 18, 1980, will be considered before
action is taken on the proposed
amendment. No public hearing is
contemplated at this time, but
arrangements for informal conferences
with Federal Aviation Administration
officials may be made by contacting the
Chief, Airspace and Procedures Branch.
Any data, views, or arguments
presented during such conferences must
also be submitted in writing in
accordance with this notice in order to
become part of the record for
consideration. The proposal contained
in this notice may be changed in the
light of comments received. All
comments submitted will be available,
both before and after the dosing date
for comments, in the Rules Docket for
examination by interested persons.
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Availability of NPRM

Any person may obtain a copy of this
notice of proposed rule making (NPRM)
by submitting a request to the Chief,
Airspace and Procedures Branch, Air
Traffic Division, Southwest Region,
Federal Aviation Administration, P.O.
Box 1689, Fort Worth, Texas 76101, or by
calling (817) 624-4911, extension 302.
Communications must identify the .
notice number of this NPRM. Persons
interested in being placed on a mailing
list for future NPRMs should contact the
office listed above.

The Proposal

The FAA is considering an
amendment to Subpart G of Part 71 of
the Federal Aviation regulations (14 CFR
Part 71) to alter the transition area at
Hammond, La. The FAA believes this
action will enhance IFR operati6ns at
the Hammond MunicipalAirport by
providing controlled airspace for aircraft
executing proposed instrument approach
procedures using the proposed ILS.
Subpart G of Part 71 was republished in
the Federal Register on January 2, 1980
(45 FR 445).

The Proposed Amendment

Accordingly, pursuant to the authority
delegated to me, the FAA proposes to
amend 71.181 of Part 71 of the Federal
Aviation Regulations (14 CFR Part 71) as
republished (45 FR 445) by deleting the
present description and substituting the
following:

Hammond, La.
That airspace extending upward from 700,

feet above the surface within a 6.5-mile. ,
radius of the Hammond Municipal Airport
(latitude 30'31'19" N., longitude 90°24'57 ' W.).
(Sec. 307(a), Federal Aviation Act of 1958 (49
U.S.C. 1348(a)); and sec. 6(c), Department of
Transportation Act (49 U.S.C. 1655(c)).)

Note.-The FAA has determined that this
document involves a proposed regulation
which is not significant under Executive
Order 12044, as implemented by DOT
Regulatory Policies and Procedures (44 FR
11034; February 20. 1979). Since this
regulatory action involves an established
body of technical requirements for which
frequent and routine amendments are
necessary to keep them operationally current
and promote safe flight operations, the
anticipated impact is so minimal that this
action does not warrant preparation of a
regulatory evaluation and a comment period
of less than 45 days is appropriate.

Issued in Fort Worth, Tax. on May 5, 1980.
F. E. Whitfield,
Acting Director, Sout west Region.
IFR Doc. 80-15089 Filed 5-16-80 8:45 am|
BILUNG CODE 4910-13-.M

14 CFR Part 71

[Airspace Docket No. 80-ASW-20]

Proposed Designation of Transition
Area: Cameron, La.

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Notice of Proposed Rule
Making.

SUMMARY: The nature of the action
being taken is to propose designation of
a transition area at Cameron, La. The
intended effect of the proposed action is
to provide controlled airspace for
helicopters executing a new instrument
approach procedure to the ERA landing
area near Cameron, La. The I

circuinstancewhich created the need for
the action is the proposed special
instrument approach procedure to the
ERA landing area for helicopters using
the Lake Charles VORTAC.
DATES: Comments must be received on
or before June 18, 1980.
ADDRESSES: Send comments on the
proposal to:

Chief, Airspace and Procedures Branch,
Air Traffic Division, Southwest
Region, Federal Aviation
Administration, P.O. Box 1689, Fort
Worth, Texas 76101.
The official docket may be examined

at the following location:
Office of the Regional Counsel,

Southwest Region, Federal Aviation
-Administration, 4400 Blue Mound
Road, Fort Worth, Texas.

An informal docket may be examined
at the Office of the Chief, Airspace and
Procedures Branch, Air Traffic Division.
FOR FURTHER INFORMATION CONTACT:
Kenneth L. Stephenson, Airspace and
Procedures Branch, ASW-535, Air '.
Traffic Division, Southwest Region, -

Federal Aviation Administration, P.O.
Box 1689, Fort Worth, Texas 76101;
telephone: (817) 624-4911, extension 302.
SUPPLEMENTARY INFORMATION: Subpart
G § 71.181 (45 FR 445) of FAR Part 71

,contains the description of transition
areas designated to provide controlled
airspace for the benefit of aircraft
conducting Instrument Flight Rules [IFR)
activity. Designation of a transition area
at Cameron, La., will necessitate an
amendment to this subpart.
Comments Invited

Interested persons may submit such
written data, views, or arguments as
they may desire. Communications
should be submitted in triplicate to
Chief, Airspace and Procedures Branch,
Air Traffic Division, Southwest Region,
Federal Aviation Administration, P.O.

Box 1689, Fort Worth, Texas 76101. All
communications received on or before
June 18, 1980, will be considered before
action is taken on the proposed
amendment. No public hearing Is
contemplated at this time, but
arrangements for informal conferences
with Federal Aviation Administration
officials may be made by contacting the
Chief, Airspace and Procedures Branch.
Any data, views, or arguments
presented during such conferences must
also be submitted in writing in
accordance with this notice In order to
become part of the record for
consideration. The proposal contained
in this notice may be changed In the
light of comments received. All
comments submitted will be available,
both before and after the closing date
for comments, in the Rules Docket for
examination by interested persons,

Availability of NPRM

Any person may obtain a copy of this
notice of proposed rule making (NPRM)
by submitting a request to the Chief,
Airspace and Procedures Branch, Air
Traffic Division, Southwest Region,
Federal Aviation Administration, P.O.

*Box 1689, Fort Worth, Texas 76101, or by
calling (817) 624-4911, extension 302.
Communications must Identify the
notice number of this NPRM. Persons
interested i being placed on a mailing
list for future NPRMs should contact the
office listed above.

The Proposal

The FAA is considering an
amendment to Subpart G of Part 71 of
the Federal Aviation Regulations (14
CFR Part 71) to designate a transition
area at Cameron, La. The FAA believes
this action will enhance IFR operations
to the ERA landing area by providing
controlled airspace for helicopters
executing a proposed instrument
approach procedure using the Lake
Charles VORTAC. Subpart G of Part 71
was republished in the Federal Registek
on January 2,1980 (45 FR 445).

The Proposed Amendment

Accordingly, pursuant to the authority
delegated to me, the FAA proposes to .
amend § 71.181 of Part 71 of the Federal
Aviation Regulations (14 CFR Part 71) as
republished (45 FR 445) by adding the
Cameron, La., transition area as follows:

Cameron, La. I

That airspace extending upward from 700
feet above the surface within 2.5 miles each
side of the 197* radial of the Lake Charles
VORTAC extending 3.5 miles north and 2
miles south of latitude 2946'31.4" N,
longitude 93*14'03.4"' W.
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(Sec. 307(a), Federal Aviation Act of 1958 (49
U.S.C. 1348(a)); and sec. 6(c), Department of
Transportation Act (49 U.S.C. 1655(c))

Note.-The FAA has determined that this
document involves a proposed regulation
which is not significant under Executive
Order 12044, as implemented by DOT
Regulatory Policies and Procedures (44 FR
11034; February 26, 1979). Since this
regulatory action involves an established
body of technical requirements for which
frequent and routine amendments are
necessary to keep them operationally current
and promote safe flight operations, the
anticipated impact is so minimal that this
action does not warrant preparation of a
regulatory evaluation and a comment period
of less than 45 days is appropriate.

Issued in Fort Worth, Tex., on May 6, 1980.
F. E. Whitfield,
Acting Director, Southwest Region.
[FR Doc. 80--15093 Filed 5-1&-n 8:45 am]
BILLING CODE 4910-r5-M

14 CFR Part 71
[Airspace Docket No. 80-ASW-22]

Proposed Designation of Transition
Area; Pauls Valley, Okla.

AGENCY: Federal Aviation
Administration,(FAA), DOT.
ACTION: Notice of Proposed Rule
Making.

SUMMARY: The nature of the action
being taken is to propose designation of
a transition area at Pauls Valley, Okla.
The intended effect of the proposed
action is to provide controlled airspace
for aircraft executing a new instrument
approach procedure to the Pauls Valley
Municipal Airport. The circumstance
which created the need for the action is
the proposed establishment of a
nondirectional radio beacon (NDB)
located on the airport. Coincident with
this action the airport is changed from
Visual Flight Rules (VFR) to Instrument
Flight Rules IFR). -
DATES: Comments must be received on
or before June 18, 1980.
ADDRESSES: Send comments on the
proposal to:
Chief, Airspace and Procedures Branch,

Air Traffic Division, Southwest
Region, Federal Aviation
Administration, P.O. Box 1689, Fort
Worth, Texas 76101.
The official docket may be examined

at the following location:
Office of the Regional Counsel,

Southwest Region, Federal Aviation
Administration, 4400 Blue Mound
Road, Fort Worth, Texas.
An informal docket may be examined

at the Office of the Chief, Airspace and
Procedures Branch, Air Traffic Division.
FOR FURTHER INFORMATION CONTACT:

Manuel R. Hugonnett, Airspace and

Procedures Branch, ASW-536, Air
Traffic Division, Southwest Region,
Federal Aviation Administration, P.O.
Box 1689. Fort Worth, Texas 76101;
telephone: (817) 624-4911, extension 302.

SUPPLEMENTARY INFORMATION: Subpart
G § 71.181 (45 FR 445) of FAR Part 71
contains the description of transition
areas designated to provide controlled
airspace for the benefit of aircraft
conducting IFR activity. Designation of a
transition area at Pauls Valley, Okla.,
will necessitate an amendment to this
subpart.

Comments Invited

Interested persons may submit such
written data, views, or arguments as
they may desire. Communications
should be submitted in triplicate to
Chief, Airspace and Procedures Branch,
Air Traffic Division, Southwest Region,
Federal Aviation Administration, P.O.
Box 1689, Fort Worth, Texas 76101. All
communications received on or before
June 18, 1980, will be considered before
action is taken on the proposed
amendment. No public hearing is
contemplated at this time, but
arrangements for informal conferences
with Federal Aviation Administration
officials may be made by contacting the
Chief, Airspace and Procedures Branch.
Any data, views, or arguments
presented during such conferences must
also be submitted in writing in
accordance with this notice in order to
become part of the record for
consideration. The proposal contained
in this notice may be changed in the
light of comments received. All
comments submitted will be available,
both before and after the closing date
for cominents, in the Rules Docket for
examination by interested persons.

Availability of NPRM

Any person may obtain a copy of this
notice of proposed rule making (NPRM)
by submitting a request to the Chief,
Airspace and Procedures Branch, Air
Traffic Division, Southwest Region,
Federal Aviation Administration, P.O.
Box 1689, Fort Worth, Texas 76101, or by
calling (817] 624-4911, extension 302.
Communications must identify thp
notice number of this NPRM. Persons
interested in being placed on a mailing
list for future NPRMs should contact the
office listed above.

The Proposal

The FAA is considering an
amendment to Subpart G of Part 71 of
the Federal Aviation Regulations (14
CFR Part 71) to designate a transition
area at Pauls Valley, Okla. The FAA
believes this action will enhance IFR

operations at the Pauls Valley Municipal
Airport by providing controlled airspace
for aircraft executing proposed
instrument approach procedures using
the proposed NDB located on the
airport. Subpart G of Part 71 was
republished in the Federal Register on
January 2, 1980 (45 FR 445).

The Proposed Amendment

Accordingly, pursuant to the authority
delegated to me, the FAA proposes to
amend § 71.181 of Part 71 of the Federal
Aviation Regulations (14 CFR Part 71) as
republished (45 FR 445) by adding the
Pauls Valley, Okla., transitiQn area as
follows:

Pauls Valley. Okla.
That airspace extending upward from 700

feet above the surface within a 6.5-mile
radius of thd Pauls Valley Municipal Airport
(latitude 34"4245"N., longitude 9r1330"W.)
and within 3 miles each side of the 169"
bearing from the NDB (latitude 34"4r'55"N.
longitude 9W1344"W.) extending from the
0.5-mile radius area to 8.5 miles south of the
NDB.
(Sec. 307(a), Federal Aviation Act of 1958 (49
U.S.C. 1348(a); and sec. 6(c). Department of
Transportation Act (49 U.S.C. 1655c)).)

Note.-The FAA has determined that this
document involves a proposed regulation
which is not significant underExecutive
Order 12044. as implemented by DOT
Regulatory Policies and Procedures (44 FR
11034; February 2,1979). Since this
regulatory action involves an established
body of technical requirements for which
frequent and routine amendments are
necessary to keep them operationally current
and promote safe flight operations, the
anticipated impact is so minimal that this
action does not warrant preparation of a
regulatory evaluation and a comment period
of less than 45 days is appropriate.

Issued in Fort Worth. Tex. on Maya. 1930.
F. E. Witfied.
Acting Director, Southwest Region.
iFR Do- 1-1= Fik4 5-s-f 8:45 al
BILLING COOE 4910-13-M

CONSUMER PRODUCT SAFETY

COMMISSION

16 CFR Part 1512

Proposed Amendments to Bicycle
Safety Requirements: Retroreflective
Rims
AGENCY: Consumer Product Safety
Commission (CPSC).
ACTION: Proposed amendments.

SUMMARY. The Commission's bicycle
safety regulation currently has side
reflectivity requirements that may be
satisfied by either spoke reflectors or
retroreflective tires. The Commission
has granted a petition that requested a
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third alternative for side reflectivity,
retroreflective rims. In this document,
the Commission is proposing
amendments that would provide the rim
reflectivity alternative.
DATES: Comments on the proposed
amendments are due by July 18, 1980.
The amendments are proposed to
become effective June 18,1980.
ADDRESSES: Comments should be
mailed (preferably with five copies) to
the Office of the Secretary, Consumer
Product Safety Commission,
Washington, D.C. 20207. Received
comments may be seen iii the Office of
the Secretary, Third Floor, 1111 18th
Street, N.W., Washington, D.C. during
normal working hours.
FOR FURTHER INFORMATION CONTACT.
Terri Rogers, Office of Program
Management, Consumer Prodtfct Safety
Commission, Washington, D.C. 20207;
telephone (301) 492-6754.
SUPPLEMENTARY INFORMATION:

Background
The Commission issued a bicycle

safety regulation in July 1974, and
amended it-in November 1975 (16 CFR
Part 1512). The regulation became
effective on May 11,1976, except for
certain provisions that became effective
on November 13, 1976. In June 1977, a
federal court of appeals upheld all but a
few provisions of the regulation.
Forester v. Consumer Product Safety
Commission, 559 F.2d 774 (D.C. Cir. -
1977).

The regulation requires bicycles to be
recognizable and identifiable from the
side, when illuminated by automobile
headlamps. Either spoke-mounted
reflectors or retroreflective tire
sidewalls may be used, as long as they
meet the specified. performance criteria
for side-reflectivity. In addition, the
regulation includes tests for assuring.
adherence and resistance to pbrasion
for retroreflective material used on tire
sidewalls.

In a June 1978 petition, the Minnesota
Mining and Manufacturing Company
(3M) requested amendments to the side
reflectivity requirements that would
permit the use of retroreflective rims as
a third option on bicycles equipped with
non-caliper-rim brakes (brakes that do
not function by gripping the sides of the
wheel rim). The Commission'granted
3M's petition in December 1978, and the
staff began developing the proposed
amendments.

The existing regulation requires that
the retroreflective material on bicycle
tires be as resistant to abrasion as the
adjacent tire sidewall itself. Further, the
retroreflectivity material must not be
capable of being peeled or scraped

away without removal of tire material.
The proposed amendments would
involve the application of retroreflective
material to metal. Therefore, two new
tests, one for abrasion and one for
peeling, are needed to assure the
durability of the retroreflective material
on any rims that would be used to
comply with the side reflectivity
requirements. The proposed amendment
would require retroreflective rims to
meet these reflectivity requirements
after the abrasion and peeling tests are
performed.

Discussion

A list of the documents on which' the
proposed amendment is based appears
below. All numbered citations in this
discussion refer to the documents on
that list. The documents are available in
the Office of the Secretary.

A. Abrasion Test

The National Bureau of Standard
(NBS) and the CPSC engineering staffs
developed the abrasion test proposed
below. It is designed to assure that
retroreflective material on rims will not
unduly lose its reflective properties
when exposed to normal bicycle
operating conditions.

Under contract to the Commission,
NBS developed an abrasion test
procedure (6) that is based on a General
Services Administration (GSA) test -

method for measuring paint scrub
resistance (30). NBS modified the scrub
resistance procedure so that the test
could be performed on a bicycle rim (7).
The GSA procedure evaluates the scrub
resistance of paint that is applied to
specially-described pieces of metal, and
cannot be used on rims without
modification. At the same time, the post-
abrasion retroreflectivity tests can be
performed meaningfully only if the
entire rim is abraded. Therefore, NBS
modifided the scrub resistance
procedure so that the test can be
performed on a bicycle wheel rim. A test
apparatus was devised in which a
rotating brush abrades a revolving rim.
Any apparatus can be used as long as
four critical factors for the test are
maintained: (1) the size and type of
bristles on the bush; (2) the force with
which the brush is applied to the rim; (3)
-the speeds of the'rotating brush and
revolving rim; and (4) the number of rim
revolutions.

The petition granted by the
Commission stemmed from 3M's
development of a self-adhesive
retroreflective tape that can be applied
to metal bicycle rims. Similar 3M tape
has been used on street signs,
automobile license plates, and vehicle
parking stickers for many years without

significant .degradation from weather
and other deleterious factors. The 3M
tape has also been road-tested on
bicycle rims with similar results. The
test and use data on the 3M tape are
contained in an August 15, 1978 letter
from 3M and in 3M's petition (3, 4).

At the present time, the 3M tape Is the
only retroreflective material that the
Commission knows is suitable for
application to bicycle rims, Therefore, It
was used as a guide for establishing the
proposed abrasion test specifications,
The Commission believes it is
reasonable to expect that other
retroreflective tapes or coatings
developed for this purpose will perform
satisfactorily on a bicycle as long as
they can meet the reflectivity
requirements after being subjected to
the proposed abrasion test.

To establish the appropriate
specifications for the four critical
factors, NBS and CPSC staff attempted
to attain a degree of abuse similar to
that which would be experienced during
the paint scrub resistance test (7).

For example, the velocity of the
bicycle wheel in the test proposed
below approximates the velocity at
which the metal pieces are stroked by,
the brush in the GSA test, Since the
brush in the proposed bicycle rim test
must be smaller than the brush specified
in FTMS No. 141A so it fits the rim, the
applied f6rce has been reduced to
maintain the appropriate pressure
between the bristles and the reflective
material. Finally, a rotational
component of velocity was added to
assure that abrasion will take place
uniformly over the width of the
reflective material.

Some degradation in the reflectivity of
the 3M tape does occur when It is
subjected to the proposed abrasion test.
Since this tape exceeds the reflectivity
requirements when new, and continues
to meet them after being tested (8), an
extra margin of safety exists. The
Commission believes that the proposed
test specifications will assure the
satisfactory performance of any other
retroreflective material that might be
developed in the future for use on
bicycle rims.

The details of how NBS and the
Commission staff developed the
abrasion test and selected the
specifications proposed below are
contained in a November 1, 1979 report
from NBS, "Bicycle Wheel Rim
Reflective Materials" (6), and a
February 28, 1980 staff memorandum,
"Peel and Abrasion Tests for
Amendment to Bicycle Regulation
Requirements for Side Reflectivity" (7).

I
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B. Peel Test

According to the amendments
proposed below, retroreflective material
could be applied to bicycle rims as a
coating, such as paint, or as a tape, such
as 3M's. If a tape is used, it must not be
too easy to peel off. A vandal or a
curious child could totally deprive a rim

.of its reflectivity in seconds by peeling
the tape off in one piece around the
entire rim. To prevent this, the proposed
amendments include a peel test for
retroreflective tape.

The test requires, very simply, that the
tape material break before it peels (7).
This test, performed by grasping a piece
of the tape between the fingers and
pulling on it, is similar to a peel
resistance test published by the
American Society for Testing and
Materials (ASTM[28). Although the
ASTM test measures pulling force, the
purpose of the proposed test is to assure
that the tape cannot be peeled off.
Therefore, the test proposed below
specifies no particular force but simply
requires that the tape mustbreak rather
than peel away.

C. Economic Effects and the Injury Risk

Although exact costs of retroreflective
rims on a per-bicycle basis would
depend on actual volume of sales, it is
likely that the cost to bicycle
manufacturers would be competitive
with the cost of a set of spoke reflectors
(9). The Commission does not expect the
retail price of bicyles to increase
because of adoption of the proposal
below.

Acceptance by bicycle manufacturers
and consumers will determine the extent
to which retroreflective rims replace
other side reflectivity devices. Officals
for firms manufacturing spoke reflectors
have indicated to the Commission staff
little concern regarding the proposed
amendments due to bicycle
manufacturers' and consumers'
satisfaction with their product (9).

The Commission believes that the
proposed amendments would impose no
economic burden on manufacturers or
consumers. Rather, they would provide
a greater choice of acceptable methods
of side reflectivity for bicycles.
Regardless of the alternative selected,
all bicycles would be required to meet
specified reflectivity requirements.
Therefore, riders will be protected as
fully as they are now protected.

Conclusion

The Commission believes that
permitting a third alternative for
bicycles to comply with the side
reflectivity requirements would benefit
consumers and industry. New

technologies for rim reflectivity might
prove to be more effective than spoke
and tire reflectivity and the costs to
consumers and the industry might prove
to be lower. However, even if no
benefits are achieved, the proposed
amendments assure that bicycle riders
will be protected as well as they are
now.

Accordingly, pursuant to provisions of
the Federal Hazardous Substances Act
(secs. 2(f)(1)(D), (q)(1)(A), (s); 3(e)(1); 10;
74 Stat. 1304-05, 83 Stat. 187-89; 15
U.S.C. 1261, 1262,1269) and under
authority vested in the Commission by
the Consumer Product Safety Act (Pub.
L. 92-573, sec. 30(a), 86 Stat. 1231; 15
U.S.C. 2079(a)), the Commission
proposes to amend 16 CFR Part 1512 as
follows:

§ 1512.16 Requirements for reflectors.
1. Section 1512.16(b) is amended to

read as follows:
*r * * *

(b) Side reflectors. There shall be
retroreflective tire sidewalls or,
alternatively, reflectors mounted on the
spokes of each wheel, or, for non-
caliper-rim brake (those that do not
function by gripping the sides of the
wheel rim) bicycles, retroreflective
wheel rims. The center of spoke-
mounted reflectors shall be within 76
mm (3.0 in.) of the inside of the rim. Side
reflective devices shall be visible on
each side of the wheel.

§ 1512.16() [Added]
2. A new subsection 1512.16(i) is

added as follows:
(i) Retroreflective rims. When

retroreflective rims are used in lieu of
spoke-mounted reflectors or
retroreflective tire sidewalls, the
reflecting material shall meet the
following requirements:

(1) The retroreflective material is
applied to the rim in the form of a self-
adhesive tape, the following requirement
must be met: Use a sharp knife, razor
blade, or similar instrument to carefully
release an end of the tape material
sufficient to be grasped between the
thumb and finger. Grasp the freed tape
end and gradually pull in a direction 90'
to the plane of the rim. The tape
material must break before additional
separation (peeling) from the rim is
observed.

(3) After the retroreflective material is
abraded in accordance with the
abrasion test for retroreflective rims at
§ 1512.18(r), the rim must then be tested
for performance in accordance with the
retroreflective tire and rim test at
§ 1512.18(o), to assure the reflectance
properties over the angles given in table
3.

§ 1512.18(o) (Amended)
3. Section 1512.18(o) is amended to

read as follows:
(o) Reflective tire and rim test. (Ref.

§ 1512.16 (h) and (i)).
(1) Apparatus. Arrangements for the

reflective intensity measurement shall
be as shown in figure 3 of this Part 1512.
A light projector (having a maximum
effective lens diameter of D1500, where
D is the distance from the source to the
retroreflective surface being measured]
capable of projecting light of uniform
intensity shall be used to illuminate the
sample. The light falling on the sample
shall have a color temperature of
2856'K±10% (equivalent to a tungsten
filament lamp operated at a color
temperature of 2856"K±_10% having
approximately the relative energy
distribution given in table 4 of this Part
1512). The light reflected from the test
surface shall be measured with a
photoelectric receiver, the response of
which has been corrected for the
spectral sensitivity of the average
photopic human eye. The dimensions of
the active area of the receiver shall be
such that no point on the perimeter of
the receiver is more than dlO from its
center (where dis the distance from the
receiver to the retroreflective surface).
Wheels used for the measurement of
retroreflective tires or rims shall have
all exposed metallic surfaces, including
spokes, masked in flat black so that
when measured these surfaces indicate
no appreciable reflectance. The tire
shall be mounted and fully inflated.
Distances shall be measured from the
plane of the wheel and the center of the
hub. For the tests, the distance D
between the projector and the center of
the wheel and distance d between the
center of the wheel and the receiver
shall each be at least 15 m (50 ft).

(2) Procedure-(i) Masking. The
reflecting strip to be tested shall be
within two concentric circles, the larger
of which is no more than 0.02 m (0.79
inc.) greater in radius than the smaller.
While additional reflecting material is
permitted outside such boundaries, such
additional material shall not be counted
in determining the average width of the
reflecting strip and shall be masked off
with opaque matte black tape in testing
the reflecting material.

(ii) Orientation. Every position of the
reflecting strip on the rim or the
mounted and fully inflated tire to be
tested shall be oriented so that the
normal to this portion is within 40* of
parallel to the axis of rotation of the
wheel.

(iii) Measurement. Measure the
distance d from the receiver to the
center of the wheel and the minimum
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distance r from the axis of rotation of
the wheel to the unmasked portion of
the reflective strip. Measure the
illumination incident on the reflective
strip at uniform interyals of no more
than 45 ° around the wheel, with the
receiver oriented in the direction of the
incident radition. The average ,of such
readings will be the mean illumination
of the sample E. If any one of such
readings differs by more than 10 percent
from the mean illumination, then a more
uniform source must be obtained.
Measure the illumination of the receiver

* due to reflection from the retroreflective
surface for each entrance angle and
each observation angle given in table 3
of this Part 1512. The entrance angle and
the observation angle shall be in the
same plane. A negative entrance angle
(figure 3 of this Part 1512) is specified
when the entrance angle is small
because the location of the receiver with
respect to the direction of illumination
becomes important for distinguishing
between ordinary mirror-like reflection
and retroreflection. The illumination
incident on the test surface and the
receiver shall be measured in the same
units on a linear scale. Compute the
ratio A for each combination of entrance
angle and observation angle listedin
table 3 as follows:
A= [[E,/E.J)d&/r}] ,

Where:
A=Ratio in meters,
E,=Illumination incidentupon a plane

perpendicular to the incident ray at the
specimen position (see instructions'
above in this paragraph (o)(2jMiii) for
averaging), measured in the same-units
as E,

d=The distance in meters from the
receiver to the center of the wheel,

r=The minimum radius in meters of the
boundary circles of the retroreflective
strip.

The minimum value of A shall b6 that
listed in table 3 of this'Part 1512 for each
combination of entrance angle and
observation angle. '

The plane containing the entrance
angle and the plane containing the
observation angle shall coincide. In
table 3, a positive entrance angle '
corresponds to the case in which the
line of sight to the receiver lies between
the line of incidence and the optic axis
of the reflector, and a negative entrance
angle corresponds to the case in which
the line of incidence lies betiwVen the
line of sight of the receiver and optic
axis of the reflector.

(iv) Criteria. The ration A as defined
in § 1512.18(o)(2)(iii) shall not be less
,than:.

A = [4(cos20/1 + ((,/0.225)31q]

where A is ratio in meters, 0. is the entrance
angle, and 4 is the observation angle in
degrees. The criterion applies only for
entrance angles from 0° to 40 and
observation angles from 0.20 to 1.5% and
performance is not specified beyond this
range. The values of A in table 3 are
obtained from the above formula by rounding
up to two significant figures: Accept in cases
in which the performance of the reflector is
seriously questionable, a reflector with A at
least the value givenin table 3 at each of the
six combinations of entrance and observation
angles will be considered to satisfy this
criteria.

g 1512.18(r) (Added]
4. A new subsection 1512.18(r) is

added as follows:
(r) Abrasion test for retroreflective

rims (Ref. § 1512.16(i).)
(1) This test consists of a steel wire

cup brush rotating at a constant velocity
of 60 rpm that is applied at a force of 2N
(0.451b) to the retroieflective material on
one side of a bicycle wheel rim. The rim
is rotated about the axle at a linear
velocity of 0.23 m/sec (9 in/sec). The
test is complete when the wheel has
completed 1000 revolutions.

'(2) Apparatus. Figure 8 of this Part
1512 illustrates the following test fixture"
arrangement that is suitable'to perform
this abrasion test:

(i) Test fixture. The test fixture
contains a clamp to hold the axle of a
-bicycle wheel so that the wheel can
rotate freely about the axle. The axis of
rotation is capable of being inclined
from the vertical to bring that portion of
the side of the wheel rim containing the
retroreflective material into a horizontal
plane as it passes beneath the abrading
brush. A drive mechanism to rotate the
bicycle wheel contains a means to
adjust the rotational velocity to obtain
the specified linear velocity measured at
a point on the wheel rim on the axis of
the abrading brush.

(ii) Abrader. The abrader is a cup
brush meeting the specificaItion in
paragraph 3(v) of this section. It is
mounted in a chuck attached to a motor
that rotates about a vertical axis at the
specified rotational velocity. A means is
provided to apply the rotating cup brush
at the specified force against the I
retroreflective material on the bicycle
wheel rim. The axis of the abrading
brush is positioned on the mid point in
the width of the retroreflective material.
The force is produced by deadweights
applied to a pan on the axis of the
counterbalanced motor/brush assembly.

(3) Specifications. (i) The linear
velocity of the reflective band on the

bicycie wheel rim shall be 0.23 m/sea (0
"in./sec measured at a point on the axis
of the abrading brush.

(ii) The rotational velocity of the
abrading brush shall be 60 rpm.

(iii) The force normal to the piano of
the retroreflective material at which the
abrading brush is to be applied shall be
2 N (0.45 lb).

(iv] The bicycle wheel shall make
1,000 complete revolutions per test.

(v) The abrader shall be a cup brudh
having bristles that are.0.005 in.
diameter low carbon steel wire: an
outside diameter of 0.5 inch: a wire
bristle length of 0.25 inch; and a cup
diameter of 0.405 inch.

(vi) The abrasion test shall be
conducted at an ambient temperature of
between 16°C (60°F) and 27°C (80F).

(4) Procedure. (i) The retroreflective
bicycle rim to be tested shall be an'
unused sample free from grit, grime and
grease. Prior to beginning the test,
remove, according to instructions
supplied with the bicycle, any protective
coating or material used to prevent
damage in shipping.

(ii) Test the wheel in a suitable test
fixture, according to the specifications In
paragraph (rJ(3).

(iii) Clamp the wheel by its axle In the
test fixture and align the axis of rotation
so that the portion of the reflective
material below the axis of the abrading
brush is horizontal.

(iv) Shape the cup brush by hand to
the specified 0.5 in. diameter. Any stray
wire bristles projdcting more than I/ag in.
beyond the tip of the bulk of the bristles
should be clipped off. Adjust the
position of the brush so that its axis Is
centered over the mid-point in the width
of the retroreflective material.

(v) Adjust the rotational velocity of
the bicycle wheel to obtain a linear
velocity of 0.23 in/sec (9 in./sec)
measured at the mid-point in the width
of the retroreflective material. Adjust
the force to obtain a force normal to the
surface under the brush of 2 N (0.45 lb).

(vi) Apply the abrading brush to the
retroreflective material on the wheel
rim, and continue the test for 1,000
complete revolutions of the bicycle.
wheel.
PART 1512-FIGURE 8 [ADDED.)

5. A new figure 8 is added.
BILUNG CODE 6355-01-M

6For compliance testing the Commission will use
a brush meeting this description distributed by
Dremel Manufacturing Company, Racine, Wisconsin
as Dremel Part No. 442. This brush is manufactured
by Weiler Brush Company as No 26074, MC-10
Wire.
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6. The title of table 3 is amended to
read:

Table 3.-Minimum acceptable values
for the quantity A defined in the
retroreflective tire and rim test
procedure.

(Secs. 2(fl)(1)(D), (q)(1)(A), (s), 3(e)(1), and
10(a), 74 Stat. 1304-05, 83 Stat. 187-89; 15
U.S.C. 1261,1262)

Dated: May 13,1980.
Sadye E. Dunn, ?

Secretary, Consumer Product Safety
Commission.

List of Record

The proposed amendments to the
bicycle regulation resulted frbm a
petition filed by the Minnesota Mining
and Manufacturing Company (3M).
Documents related to that petition" (HP
78-8) are available from the Office of
the Secretary but are not listed below.
The same is true of an earlier 3M
petition on the same subject (HP-:78-5)
that 3M withdrew, and related
documents (including some comments
from members of the bicycle industry).

The following documents comprise the
record of the proceeding to amend the
side reflectivity requirements of the
bicycle regulation:

1. Staff briefing package, including
cover and briefing memos from Terri
Rogers; April 7, 1980; 8 pages (Tabs are
listed separately as documents 2-11).

2. Chronology of events; l page (Tab
A to briefing package).

3. 3M petition (HP 78-8) with cover
'letter and attachments; June 30, 1978; 33
pages (Tab B).

4. Follow-up letter from 3M's attorney;
August 15, 1978; 2 pages (Tab B).

5. Follow-up letter from 3M's attorney,
with attachment; August 23, 1978; 2
pages (Tab B).

6. National Bureau of Standards (NBS"
report, with attachments; November 1,
1978; 11 pages (Tab C).

7. Memo-from John Preston and Gerd
Lohmann, with attachments; February
28, 1980; 8 pages (Tab D).

8. Memo from Neil Zylich, with
attached test results; February 14, 1980;
3 pages (Tab D).

9. Memo-from Jacob Handelsman;
December 28, 1979; 2 pages (Tab E).

10. Memo from David Thome;
December 28, 1979; 1 page (Tab F).

11. Draft Federal Register notice; 17
pages (Tab G).

12. Memos from John McGahan and
Nicholas Calvano of NBS; September 13,
1978; 2 pages.

13. Memo from Neil Zylich; February
7, 1980; 3 pages.

14. Memo from Gerd Lohmann, with
attachment; January 23, 1980; 6 pages.

15. Engineering working papers; 5
pages.

16. Memo from Gerd Lohmann;
January 30, 1980; 1 page.

17. Memo from John McGahan; May 7,
1979; 1 page.

18. Log of meeting between NBS and
CPSC staff, April 25, 1979; 1 page.

19. Materials submitted by Donald
Theissen-of 3M's Safety Systems
Division; 17 pages.

20. ANSI/ASTM standard bn peel
strength; 1978; 4 pages.

- 21. Letter from Donald Theissen of
3M;.March 23, 1979; 1 page.

22. Letter from Donald Theissen of
3M; July 19, 1979; 1 page.

23. Notes of John Preston; March 29,
1979; 1 page.

24. Letter from 3M's attorney; March
15, 1979; 1 page.

25. Log of meeting between CPSC staff
and 3M representatives; February 27,
1979; 2 pages.

26. ASTM standard on peel strength,
with cover note; 1972; 5 pages.

27. Federal Test Method Standard 370
on reflectivity; March 1, 1977; 13 pages.

28. ASTM standard for scrub
resistance; 1974; 4 pages.

29. Logs of telephone calls between
Gerd Lohmarm and GSA staff members;
March 5-6,1980; 2 pages.

30. Federal Test Method Standard
141a; 1965; 2 pages.

31. Cup brush specifications; 1971
(revised 1977); 1 page.

32. Working papers of Gerd Lohmann,
February 1980; 19 pages. '

' 33. Memo from Donald Theissen of
3M; March 14,1979; 1 page.

34. Memo from Gerd Lohmann, with ,-

attachment; December 14, 1979; 6 pages.
.35. Log of meeting between CPSC staff

and 3M representatives; December 12,
1979; 1 page.

36. Log of telephone conversation
between Gerd Lohxnarm and Neil Zylich;
January 28, 1980; 1 page.

37. Notes of Gerd Lohmann; December
1979/January 1980; 17 pages.

38. Military and ASTM standards and
related materials; 46 pages.
[FR Doc. 80-15195 Filed 5-16-80:8.45 am]

BILLING CODE 6355-014-M

DEPARTMENT OF JUSTICE

28 CFR Part 42

Nondiscrimination on the Basis of Age
in Federally Assisted Programs;
Implementation of the Age
Discrimination Act of 1975

AGENCY: Department of Justice.
ACTION: Proposed rule.

SUMMARY: This proposed regulation
implements the Age Discrimination Act
of 1975, as amended, 42 U.S.C. 6101-
6107, with regard to programs receiving
Feddal financial assistance from the
Department of Justice.

The Act prohibits, subject to certain
exceptions, discrimination on the basis
of age in Federally assisted programs,
The Act requires each Federal agency
that extends financial assistance to
issue an implementing regulation. Also,
pursuant to the Act, the Secretary of
Health, Education, and Welfare has
issued a general regulation, 45 CFR Part
90, 44 FR 33708 (June 12, 1979), to guide
Federal agencies regarding their
implementation of the Act, This
proposed regulation is based upon the
HEW general regulation,
DATE: The Department of Justice invites
comments on this proposal from the
public and other Federal agencies.
Comments should be received on or
before June 18, 1980.
ADDRESS: Send comments to Assistant
Attorney General, Civil Rights Division,
Department of Justice, Washington, D,C.
20530.
FOR FURTHER INFORMATION CONTACT:
Cizo Aloot (202-724-6799) or David
Marblestone (202-633-3728), Civil Rights
Division, Department of Justice,
Washington, D.C. 20530.
SUPPLEMENTARY INFORMATION:

General

The Age Discrimination Act of 1975
covers such practices as the way in
which recipients of Federal financial
assistance provide benefits and
services. The Act does not apply to
employment practices, except in regard
to certain programs funded under the
Comprehensive Employment and
Training Act.

Unlike the Age Discrimination in
Employment Act of 1967, as amended, 29
U.S.C. 621-634, the basic coverage of
which is limited to persons between the
ages of 40 and 70, the Age
Discrimination Act applies to any kind
of age distinction. That is, the present
Act applies to age-related practices
affecting children, elderly persons or
any other persons. Based on our work in
connection with implementation of the
Age Discrimination Act, including
development of the present proposal, we
are concerned that some applications of
the Act may result in substantial
problems in the administration of
Federally funded programs. We have
recommended to HEW and the
Regulatory Council that Federal
agencies examine further the effects of
the Act upon particular types of assisted
programs.
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This proposed regulation applies to
programs receiving financial assistance
from the Department of Justice. The
largest amount of such assistance is
administered by the Law Enforcement
Assistance Administration. Other parts
of the Deparment that extend such
assistance are the National Institute of
Justice, the Bureau of Justice Statistics,
the Federal Bureau of Investigation, the
Bureau of Prisons, and the Drug
Enforcement Administration.'

Regarding the scope of coverage, this
proposal (§ 42.601(b) and § 42.602(i))
states that the term "program or
activity" refers, for example, to the
entire operation of an assisted police
department. The same concept of
coverage is applicable under other
nondiscrimination laws. See, e.g., the
Department's regulation under the Crime
Control Act, 28 CFR § 42.202(g).

Standards for Determining Age
Discrimination

The Act sets forth a general
prohibition against age discrimination in
Federally assisted programs, but the
prohibition is subject to three
exceptions. The general regulation of the
Secretary of Health, Education, and
Welfare deals with the nature of the

xceptions. The present proposal
(§§ 42.611-42.613) follows the substance
of the HEW general regulation. In
addition, § § 42.611-613 of the present
proposal include a number of examples.
The purpose of the examples is to
illustrate the manner in which the Act
may apply to programs assisted by the
Department of Justice. We are especially
interested in receiving comments on the
examples and suggestions on ways to
make the regulation more clear. In our
final regulation, the examples may be
set forth in an appendix.

The present examples deal with such
recipients as police departments, court
systems and corrections departments.
Another major category of recipients,
educational institutions, is not
discussed. Guidance regarding such
institutions will come primarily from the
Department of Health and Human
Services and the Department of
Education.

Duties of Recipients

Pursuant to a requirement set forth in
the HEW general regulation (45 CFR
§ 90.43(b)), proposed § 42.622 provides
that any recipient with 15 or more full-
time employees must prepare a written
self-evaluation of its compliance with
the regulation. This is not a continuing
requirement; only one such self-
evaluation is to be prepared by a
recipient. In its self-evaluation, a
recipient must identify and justify any

age distinction-i.e., any rule or practice
using age or an age-related term-that it
uses in a covered program. If such a rule
or practice is to be continued, the
recipient must be able to show that one
of the Act's exceptions applies.

Compliance Procedures

Section 42.631 of this proposal, which
deals with the handling of complaints, is
based upon the provisions of the HEW
general regulation (45 CFR § 90.43(c)).
Section 42.631(a) of this proposal states
that a complaint may be filed by an"aggrieved" person. This limitation is
not intended to prevent any person who
has information regarding possible
violation of this regulation from
providing the information to the
Department.

With regard to means of enforcement,
the provisions of the present Act are
similar to those of Title VI of the Civil
Rights Act of 1964,42 U.S.C. 200od-1.
The basic means of enforcement are (1)
an administrative proceeding to
terminate Federal financial assistance
or (2) a lawsuit by the Department to
enjoin discriminatory practices. In
addition, the present Act expressly
authorizes lawsuits by private parties
who have exhausted their
administrative remedies.

Under § 42.633[b)(2) of this proposal, a
final decision terminating Office of
Justice Assistance, Research, and
Statistics grants to a recipient may be
made by the Director of OJARS, rather
than by the Attoney General. This
provision is consistent with the
responsibility of the Director under the
nondiscrimination provision of the
Crime Control Act.
Effective Date of Prohibitions

HEW has taken the position that the
Act's prohibitions became effective on
July 1, 1979. See § 304(a](5) of the Act, as
amended, 42 U.S.C. 6103(a)(5).

This proposed regulation will apply to
any program that received or receives
Federal financial assistance from the
Department after July 1, 1979. It will
apply to conduct occurring after that
date.

Regulatory Analysis

Executive Order 12044 requires
Federal agencies to prepare regulatory
analyses for significant regulations that
may have major economic
consequences. Under § 3(a)(1) of the
executive order, a regulatory analysis
must be prepared for any regulation that
will result in (1) an annual effect on the
economy of at least $100 million or (2) a
major increase in costs for individual
industries or levels of government.

In connection with issuance of its
general regulation. HEW considered the
total cost of implementing the specific
regulations of all Federal agencies and
determined that no regulatory analysis
was required for the general regulation.
(See the discussion of this matter in the
preface to the proposed specific
regulation of HEW. 44 FR 55116 (Sept.
24.1979).) The Department has
determined that HEW's conclusion is
applicable to the present proposal.

Certain costs for recipients-for
example, the expense of defending
lawsuits-do not depend upon
provisions of the regulation, but result
from specific provisions of the Act.
Other costs, such as preparation of a
self-evaluation or using the mediation
process, pertain to requirements of the
HEW general regulation. In any event, it
does not appear that the economic
effects of the present proposal will be"major" within the meaning of Executive
Order 12044; and the Department does
not plan to prepare a regulatory analysis
for this proposed regulation. We invite
comments on this matter, however.

The Department of Justice proposes to
amend Part 42 of Title 28 of the Code of
Federal Regulations by adding Subpart
H as set forth below.

Dated: May 12, 1980.
Drew S. Days, Il,
Assistant Attorney Genera, CiVl Righs
Division.

PART 42-NONDISCRIMINATION:
EQUAL EMPLOYMENT OPPORTUNITY;
POLICIES AND PROCEDURES

Subpart H-Nondscrmination on the Basis
of Age In Federally Assisted Programs-
Implementation of the Age Discrimination
Act of 1975.

General Provisions
Sec.
42.600 Purpose.
42.01 Application.
42.602 Definitions.
Standards for Determining Age
Discrimination
42.610 General prohibition.
42.611 Exception-authorized by law.
42612 Exception-normal operation or

statutory objective.
42.613 Exception-reasonable factors other

than age.
42.614 Burden of proof regarding exceptions.
Duties of Recipients
42.620 General Responsibility.
42.621 Notice to subrecipients.
42.622 Self-evaluation.
42.623 Compliance information.
42.624 Remedial and affirmative action.
Compliance procedures
42.630 Compliance procedures.
42.031 Complaints.
42.632 Prohibition against intimidation.
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Sec.
42.633 Enforcement procedures.
42.634 Alternative Funding.
42.635 Judicial review.
42.636 Private lawsuits.

Authority.-Section 304(a)(4) of the Age
Discrimination Act of 1975, as amended, 42
U.S.C. 6103(a)(4); and the general regulation
of the Department of Hehlth, Education, and
Welfare, 45 CFR Part 90, 44 FR 33768 (June 12,
1979).

General Provisions
§ 42.600 Purpose

(a) This subpart implements the Age
Discrimination Act of 1975, as amended,
42 U.S.C. 6101-6107. Subject to certain
exceptions, the Act prohibits
discrimination on the basis of age in
programs receiving Federal financial
assistance.

(b) The Secretary of Health,
Education, and Welfare has issued a
general regulation (45 CFR Part 90) to
guide other Federal agencies regarding
implementation of the Act. This subpart
is based upon the general regulation.
§ 42.601 Application.

(a) This subpart applies to each
program that received br receives
Federal financial assistance from the
Department of Justice after July 1, 1979.

(b) The coverage or scope of this Act
is like that of Title VI of the Civil Rights
Act of 1964,42 U.S.C. 2000d to d-6, and
other similar statutes. For example,
when'a city's'police department receives
Federal financial assistance, the Act
applies to operation of the entire
department. The coverage of the Act is
not limited to the particular aspect of
the police'department's operation for
which the financial assistance is used.

(c) The Act pertains to such matters
as the way in which recipients of
Federal financial assistance provide
benefits or services. The Act does not
apply to employment practices, except
in regard to certain programs assisted
inder the Comprehensive Employment
and Training Act.
§ 42.602 Definitions.

As used in this subpart, the term:
(a) "Act" means the Age,

Discrimination Act of 1975, as amended,
42 U.S.C. 6101-6107.

(b) "Action" means any act, activity,
policy, rule, standard, or method of
administration; or the use of any policy,
rule, standard, or method of
administration.

(c) "Age distinction" means any
acti6n using age or an age-related term.

(d) "Age-related term" means a term
that necessarily implies a particular age
or range of ages (e.g., "youth,"
"junveile, "adult," "older persons," but
not "student").

(e) "Department" means the.
Department of Justice.

(f) "Federal financial assistance"
means' any grant, entitlement, loan,
cooperative agreement, contract (other
than a procurement contract or a
contract of insurance or guaranty), or
any other arrangement by which the
Department provides assistance in the
form of:
- (1) Funds;

(2) Services of Federal personnel, or
(3) Real or personal property or any

interest in or use of such property,
including:

(i) Transfers or leases of property for
less than fair market value or for
reduced consideration; and

(ii) Proceeds from a subsequent
transfer or lease of property if the
Federal share of its fair market value is
not returned to the Federal Government.

(g) "FMCS" means the Federal
Mediation and Conciliation Service.

(h) "OJARS" means the Office of
Justice Assistance, Research, and
Statistics. OJARS coordinates the work
of the Law Enforcement Assistance
Administration, the National Institute of
Justice, and the Bureau of Justice
Statistics.

(i) "Program or activity" means the
operations of the agency, organizational
unit of government or other entity
receiving-or substantially benefiting
from Federal'financial assistance; e.g., a
police department or a department of
corrections.

-(j) "Recipient" means any State or
political subdivision, any
instrumentality of a State or political
subdivision, any public or private
agency, institution, organization, or
other entity, or any person to which
Federal financial assistance is extended,
directly or through another recipient.
"Recipient" includes any successor,
assignee, or transferee, but does not
include the ultimate beneficiary of the
assistance.

(k) "Secretary" means the Secretary of
Health, Education, and Welfare.

(1) "United States" means the fifty
States, the District of Columbia, Puerto
Rico, the Virgin Islands, American
Samoa, Guam, Wake Island, the Trust
Territory of the Pacific Islands, the
Northern Marianas, and the territories
and possessions of the United States.
Standards for Determining Age
Discrimination

§42.610 General prohibition.
(a) Subject to the exceptions

discussed in §§ 42.611-42.613, no person
iii the United States shall, on the basis
of age, be excluded from participation
in, be denied the benefits of, or be

subjected to discrimination in any
program to which this subpart applies,
This prohibition applies to actions taken
by a recipient, directly or through
contractual or other arrangements, that
have the purpose or effect of
discriminating on the basis of age,

(b) This prohibition encompasses
.treatm6nt of elderly persons, children
and any other age group. Unless one of
the exception applies, the recipient may
use neither a minimum age limit nor a

-maximum age limit in connection with
receipt of benefits or services or other
participation in a program subject to this
subpart.

§ 42.611 Exception-authorized by law.
(a) This subpart does not apply to an

age distincti6n contained in a portion of
a Federal or State statute or a local
statute or ordinance adopted by an
elected, general-purpose legislative
body which portion (1) provides any
benefits or assistance to persons on the
basis of age, (2) establishes criteria for
participation in age-related terms, or (3)
describes intended beneficiaries or
target groups in age-related terms.

(b) The exception set forth in § 42.611
(a) does not extend to regulations
adopted, pursuant to a specific statutory
provision or otherwise, by an
administrative agency and does not
extend to enactments of a special-
purpose body (such as a school board).
An age distinction contained in a
regulation or in an enactment of a
special-purpose body is prohibited by
this subpart, unless another exception Is
applicable.

(c)'The operation of § 42.611(a) may
be illustrated by the following examples:

(1) Under a statutory or constitutional
provision of a State, the qualifications
for jury service include a minimum'age 1
limit. Such a limit is within the
exception of § 42.611(a).

(2) A State statute concerning the
jurisdiction of juvenile courts prescribes
minimum and maximum age limits for
persons subject to that jurisdiction. Such
limits are within the exception of
§ 42.611(a). A different issue is
presented, however, where the statute
prescribes only a maximum age (e.g., 18)
and the minimum applied in the state
(e.g., 7) is based upon court decisions
following the common law rule. In such
a situation, the minimum is not within
the exception of § 42.611(a), because It Is
not prescribed in a statute. The validity
of such a minimum would depend upon
the exception discussed in § 42.612.

(3) The Juvenile Justice and
Delinquency Prevention Act of 1974, tis
amended, 42 U.S.C. 5635(a), prescribes
the conditions for receipt of formula
grants by the States. One condition Is

el v # •
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that a State have a plan providing that
juveniles shall not be confined in any
institution in which they have regular
contact with incarcerated adults. Action
by a State to comply with that condition
is within the exception of § 42.611(a).

§ 42.612 Exception-normal operation or
statutory objective.

(a) A recipient may take an action
that would otherwise be prohibited by
§ 42.610(a), if such action reasonably
takes age into account as a factor
necessary to the normal operation of or
the achievement of any statutory
objective of the program.

(b)(1) The nature of a program's
"normal operation" is a question of fact,
to be determined on the basis of such
factors as the experience of the
particular recipient and the experience
of other similar recipients. This term
refers to the operation of a program
without significant changes that would
impair its ability to meet its objectives.

(2) A "statutory objective" of a
program is a purpose that is expressly
stated in a Federal or State statute or a
local statute or ordinance adopted by an
elected, general-purpose body.

(c) The general regulation of the
Secretary of Health, Education, and
Welfare provides (45 CFR § 90.14) that
this exception applies when the
following test is met:

(1) Age is used as a measure or
approximation of one or more other
characteristics;

(2) The other characteristic must be
measured or approximated in order to
continue the normal operation of the
program or to achieve any statutory
objective of the program;

(3) The other characteristic can be
reasonably measured or approximated'
by the use of age; and

(4) The other characteristic is
impractical to measure directly on an
individual basis.

(d) The question whether an age
distinction comes within the exception
of § 42.612(a) depends upon the
particular facts-the nature and purpose
of the program, the basis for and the
nature and purpose of the age
distinction, and the manner in which the
age distinction is used. The following
examples illustrate situations in which
this exception might be available. These
hypothetical situations are not intended,
however, to provide definite answers
regarding applicability of the exception.

(1) A State maintains several
institutions in which juveniles found to
be delinquent are placed. Pursuant to a
State statute, a State agency has issued
regulations eatablishing standards for
admission to the various institutions.
E.g., certain institutions are for persons

aged 15 to 18; others are for persons
aged 12 to 15. The question here is
whether the age limits are necessary to
the normal operation of the institutions.
This would depend upon such factors as
the nature of the institutions, the
reasons for serparating the juveniles on
the basis of age, and the gounds for
selecting the particular age limits.

(2) A county jail has a rule regarding
visits to inmates. A visitor who is under
18 must be accompanied by a person
who is 18 or over. To show that such an
administrative rule is within the
exception for "normal operation," the
recipient would have to establish that it
is necessary in terms of such factors as
maintaining order or security or
protecting the visitors.

(3] A State prison has a separate
facility that is limited to elderly (e.g., age
60 or over) inmates. To show that the
special treatment of elderly inmates is
necessary to "normal operation," the
recipient would need to explain the
basis for it, such factors as the special
needs of older inmates.

(4) A private organization operates a
project that involves counseling,
academic work, job training and
employment for juveniles who have
commetted serious offenses. The project
is limited to persons aged 14 to 17. The
question in such a situation is whether
the limits are necessary for the "normal
operation" of the project or for
achievement of an objective of a
pertinent statute. Relevant factors
include the purposes of the project, the
nature of the job training, and the
requisites for the employment related to
the project.

(5) A police department's regulation
concerning investigation of missing
persons calls for special, additional
steps when the individual who is
missing is a young child or an elderly
person. As is true in other situations that
may involve the exception for "normal
operation," the question turns upon the
bases for the age distinctions. A practice
of this type might be justified by
showing the special needs of or risks to
young children or elderly persons.

(6) A different kind of situation is
presented when age is one of several
factors that determine the manner in
which a person is treated. E.g., in
determining its recommendation to the
court concerning release of an arrested
person, a bail agency considers, as one
factor, the peson's age; or, in performing
its intake function, a police department
or a juvenile agency considers the
person's age. In such cases, persons are
dealt with on an inividual basis. Still.
because, age is considered, it may be a
deciding factor in some cases. A
recipient that follows such a practice

must be able to bring it within the
exception of § 42.612(a). This would
depend upon the nature of the practice,
the manner in which age is used, and the
basis for considering age.

§42.613 Exception-reasonable factors
other than age.

(a) A recipient may take an action,
otherwise prohibited by § 42.610(a), that
affects age groups differently, if such
differentiation is based upon reasonable
factors other than age.

(b) This exception does not apply to
the use of an explicit age distinction, but
to conduct that has the effect of
differentiating among age groups. The
general regulation of the Secretary
provides (45 CFR § 90.15) that this
exception applies when the factor (other
than age) upon which the recipient's
action is based bears a direct and
substantial relationship to the normal
operation of or achievement of a
statutory objective of the program.

(c) The following examples illustrate
application of this exception:

(1) A job-training project uses a
physical-strength test in selecting
participants. This test is failed more
often by older persons than by younger
persons. The job in question involves
heavy lifting. Accordingly, the test
comes within the exception of
§ 42.613(a), because physical strength
bears a direct and substantial
relationship to the purpose of the job
training.

(2) A physical-strength test is used in
regard to training for a job that does not
require physical strength (e.g., clerical
work). Such a test does not come within
this exception, because physical
strength does not have the necessary
relation to the purpose of the training.

(3) A bail agency uses a point system
to evaluate individuals. Age as such is
not a factor, but certain of the factors
that are used (e.g.. holding a job; length
of employment) affect age groups
differently. The exception of § 42.613(a)
would apply, so long as the factors bear
the necessary relation to the function of
the bail agency, that is, determining
stability or ties to the community.

§ 42.614 Burden of proof regarding
exceptions.

The general regulation of the
Secretary provides (45 CFR § 90.16) that
the burden of proving that an age
distinction or other action falls within
the exceptions described in § 42.612(a)
and § 42.613[a) of this subpart is on the
recipient. This allocation of the burden
of proof applies in proceedings by the
Department to enforce the Act.
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Duties of Recipients

§ 42.620 General responsibility.
Regarding any program subject to this

subpart, the recipient has primary
responsibility to insure compliance with
the Act and this subpart.

§ 42.621 Notice to subreciplents.
Any recipient that receives Federal

financial assistance from the
Department and extends such
assistance to subrecipients shall give its
subrecipients written notice of their
obligations under this subpart.

§ 42.622 Self-evaluation.
(a) Any recipient (including any

subrecipient) that has 15 or more full-
time employees shall, on a one-time
basis, prepare a written self-evaluation
of its compliance with this subpart. A
recipient shall complete its self-'
evaluation within 18 months of the
effective date of this subpart or, in the
case of a recipient that does not become
subject to this subpart until after its
effective date, within 18 months of
becoming subject to this subpart.

- (b) In iR6 self-evaluation a recipient
shall, with respect to any program
subject to this subpart, identify and
justify any age distinction used by the
recipient.

(c) When a self-evaluation indica'tes a
violation of the Act or this subpart, the
recipient shall take appropriate
corrective action.

(d) There is no general requirement
that such self-evaluations be sent to the
Department. Each recipient shall,
however, keep its self-evaluation for
three years after its completion. During
the three-year period, a recipient shall,
upon request, make its self-evaluation
available to the Department or to any
person.

42.623 Compliance information.
(a) Upon request by the Department, a

recipient shall make available to the
Department information necessary to
determine whether the recipient is
complying with this subpart.

(b) Each recipient shall permit
reasonabl& access by the Department to
the recipient's facilities, books, records
and other sources of information
concerning the recipient's compliance
with this subpart.

§ 42.624 Remedial and affirmative action.
(a) If the Department finds that, in-

violation of this subpart, a recipient has
discriminated on the basis of age, the
recipient shall take remedial action that
the Department considers necessary to
overcome the effects of the
discrimination.

{b] Even in the absence of a finding of
discrimination, a recipient, in
administering a program, may take steps
to overcome the effects of conditions
that resulted in limited participation on
the basis of age.

Compliance Procedures

§ 42.630 Compliance Reviews.
The Department may conduct pro-

award or post-award compliance
reviews of an applicant or a recipient to
determine compliance with this subpart.
When a compliance review indicates
probable noncompliance, the
Department shall inform the applicant or
recipient and shall promptly begin
enforcement as described in § 42.633.

§ 42.631 Complaints.
(a) Receipt of complaints. (1) Any

aggrieved person, individually or as a
member of a-class, may file with the
Department a written complaint alleging
a violation of this subpart. A complaint
may be filed by a representative of an.
aggrieved person. A complaint must be
filed within 180 days of the date the
complainant first knew of the alleged
violation. However,. this time limit may,
for good cause shown, be extended by
the Department.

(2) The Department shall promptly
review each such complaint for
sufficiency. A complaint will be deemed
sufficient if it:

(i} Describes an action that may
constitute a violation of this subpart,
ind

(ii) Contains information necessary
for further processing (i.e., identifies the

,parties involved, states the date when
the complainant first learned of the
alleged violation, and is signed by the
complainant.

(3) When a complaint ii deemed
sufficient, the Department shall refer it-
to the FMCS for mediation.

(4) When a complaint is deemed
insufficient, the Department shall advise
the complainant of the reasons for that
determination. A complainant shall be
freely permitted to add information
necessary for further processing.

(b) Representation of parties. During
ehch stage-of the complaint process, the
complainant and the recipient may be
represented by an attorney or other
representative.

" (c) Assistance from the Department.
Any complainant or recipient may
request from.the Department
information or assistance regarding the
complaint process.

(d) Mediation. (1) When a complaint
is referred for mediation, the
complainant and the recipient shall
participate in the mediation process to

the extent necessary either to reach an
agreement or to enable the mediator to
determine that no agreement can be
reached. No determination that an
agreement is not possible shall be made
until the mediator has met at least once,
jointly or separately, with each of the
parties.

(2) If the complainant and the
recipient reach an agreement, the
mediator shall prepare a written
agreement and have the complainant
and recipient sign it. A copy of the
statement shall be provided to the
complainant, the recipient and the
Department.

(3) If no agreement is reached within
60 days of the Department's receipt of a
complaint or if, within that 60-day
period, the mediator determines that no
agreement can be reached, the mediator
shall return the complaint to the
Department.

(4) The mediator shall protect the
confidentiality of information oltained
during the mediation process. No
mediator shall testify in any
adjudicative proceeding, produce any
document, or otherwise disclose any
information obtained during the
mediation process without prior
approval of the Director of the FMCS.

(e) Department investigations. The
Department shall promplty investigate
any complaint that is unresolved after
mediation or is reopened because of
violation of a mediation agreement. An
investigation should include a review of
the pertinent actions or practices of the
.recipient, the circumstances under
which the alleged discriminations
occurred, and other relevant factors.
During an investigation, the Department
shall take appropriate steps to obtain
informal resolution of the complaint.

(f) Resolution of matters. (1) Where,
prior to any finding by the Department
of probable noncompliance with this
subpart, discussions between the
Department and the parties result in
settlement of a complaint, the
Department shall prepare an agreement
to be signed by the parties and an
authorized official 'of the Department. A
settlement shall not affect the operation
of any other enforcement efforts of the
Department, including compliance
reviews or investigation of other
complaints involving the recipient.

(2) If the Department determines that
an investigaltion pursuant to § 42.631(e)
indicates probable noncompliance with
this subpart, the Department shall
inform the recipient and shall promptly
begin enforcement pursuant to § 42.633.

(3) If the Department determines that
an investigation does not indicate
probable noncompliance, the
Department shall inform the recipient

I
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and the complainant. The Department
shall also inform the complainant of his
or her right to bring a civil action as
described in § 42.636.

§ 42.632 Prohibition against intimidation.

A recipient may not intimidate or
retaliate against any person who
attempts to assert a right secured by this
subpart or who cooperates in any
mediation, investigation, hearing, or
other aspect of the Department's
compliance procedure.

§ 42.633 Enforcement procedures.
(a) Voluntary compliance. When a

compliance review or complaint
investigation results in a finding of
probable noncompliance with this
subpart, the Department shall attempt to
obtain voluntary compliance. An
aggreement for voluntary compliance
shall describe the corrective action to be
taken and time limits for such action
and shall be signed by the recipient and
an authorized official of the Department.

(b) Means of enforcement
(1) General. The Department may

seek to enforce this subpart (i) by
administrative proceedings that may
lead to termination or refusal of Federal
financial assistance to the particular
program or (ii) by any other means
authorized by law. Such other means
include lawsuits by the Department to
enjoin violations of this subpart. To the
extent consistent with the Act, the
Department, in enforcing this subpart,
shall follow the procedures applicable to
enforcement of Title VI of the Civil
Rights Act of 1964.

(2) Termination of Federal financial
assistance. With regard to envorcement
of this subpart through the termination
or refusal of Federal financial
assistance, the Department shall follow
the provisions of its Title VI regulation
concerning notice, 28 CFR § 42.108(c);
hearings, 28 CFR § 42.109; and decisions,
28 CFR § 42.110. However, with respect
to programs receiving Federal financial
assistance from a component of OJARS,
the requirement of 28 CFR § 42.110(e)
that a sanction be approved by the
Attorney General shall not apply; that
function may be performed by the
Director of OJARS.

(3) Other means of enforcement With
regard to enforcement of this subpart
through other means, the Department
shall follow the procedures of 28 CFR
§ 42.108(d). In addition, at least 30 days
before commencing a lawsuit or taking
other saction pursuant to
§ 42.633(b)(1)(ii), the Department shall
send an appropriate report to the
committees of the House of
Representatives and the Senate having

legislative jurisdiction over the program
involved.

(c) Deferral. When a proceeding for
the termination or refusal of Federal
financial assistance is initiated pursuant
to § 42.633(b](1)(i), the Department may
defer granting new Federal financial
assistance to. the recipient.

(1) New Federal financial assistance
includes any assistance for which,
during the deferral period, the
Department requires an application or
approval, including renewal or
continuation of existing activities or
authorization of new activities. New
Federal financial assistance does not
include assistance approved prior to
initiation of the administrative
proceeding or increases in funding as a
result of a change in the manner of
computing formula awards.

(2) A deferral may not begin until the
recipient has received a notice of
opportunity for a hearing. A deferral
may not continue for more than 60 days
unless a hearing has begun within that
time or the time for beginning the
hearing has been extended by mutual
consent of the recipient and the
Department. A deferral may not
continue for more than 30 days after the
close of the hearing, unless the hearing
results in a finding against the recipient.

§ 42.634 Alternative funding.
When assistance to a recipient is

terminated or refused pursuant to
§ 42.633(b)(1)(i), the Department may
disburse the withheld funds directly to
an alternative recipient serving the same
area (i.e., a public or non-profit private
organization or agency, or State or
political subdivision). Any such
alternative recipient must demonstrate
the ability to comply with the
requirements of this subpart and to
achieve the goals of the Federal statute
authorizing the assistance.

§ 42.635 Judicial review.
A final decision of the Department in

an administrative proceeding pursuant
to § 42.633(b)(1](i) is subject to judicial
review as provided in § 306 of the Act,
42 U.S.C. 6105.

§ 42.636 Private lawsuits.

(a) Upon exhausting administrative
remedies under the Act, a complainant
may file a civil action to enjoin a
violation of the Act with regard to a
program. Administrative remedies are
exhausted if:

(1) 180 days have elapsed since the
complainant filed the complaint and the
Department has made no finding with
regard to the complaint; or

(2) The Department issues a finding,
pursuant to § 42.631(f)(3), in favor of the
recipient.

(b) Whenever administrative remedies
are exhausted in accord with § 42.636(a),
the Department shall promptly inform
the complainant that:

(1) The complainant may bring a civil
action in a United States district court
for a district in which the recipient is
located or transacts business

(2) A complainant who prevails in
such an action has the right to be
awarded reasonable attorney's fees, if
the complainant demands such an
award in the complaint initiating the
lawsuit;

(3) Before commencing the action, the
complainant must give 30 days' notice
by registered mail to the Secretary, the
Attorney General, and the recipient;

(4) The notice must state the nature of
the alleged violation the relief
requested, the court in which the action
will be brought, and whether attorney's
fees will be demanded; and .

(5) The complainant may not bring an
action if the same alleged violation by
the recipient is the subject of a pending
action in any court of the United States.
(FR Dec o-15=, Filed 5-1-M &45 am]
DILIUNG CODE 410-M-M

DEPARTMENT OFTHE INTERIOR

Geological Survey

30 CFR Part 211
t

Coal Mining Operations
AGENCY. Geological Survey, Department
of the Interior.
ACTION: Proposed rule.

SUMMARY. The rules in this Chapter
delineate the functions and
responsibilities of the Geological Survey
(GS) for coal mining operations on
Federal lands and govern coal mining
operations for production, development,
mineral resource recovery and
protection. royalties, diligent
development, and maximum economic
recovery (MER) on Federal lands under
the Mineral Leasing Act of 1920, as
amended (MLA). The rules also recodify
the regulations in 30 CFR Part 211
relating to the initial Federal Lands
Program under the Surface Mining
Control and Reclamation Act of 1977
(SMCRA).
DATE: Interested persons may submit
written comments on the proposed rules
on or before July 3,1980.
ADDRESS: Comments should be
addressed to Chief. Conservation
Division. (MS. 650) U.S. Geological
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Survey, U.S. Department of the Interior,
Reston, Virginia 22092. Comments will
be available for public review at the
above address from 7:45 to 4:15 p.m. on
regular working days.
FOR FURTHER INFORMATION CONTACT:
Mr. Anidrew V. Bailey; Chief, Bran6h of
Mining Operations, Conservation
Division, U.S. Geological Survey,
Reston, Virginia 22092, (703) 860-7506;
FTS-928-7506.
SUPPLEMENTARY INFORMATION:" On May
17, 1976, the Department adopted
regulations (41 FR 20252) which govern
operations for discovery, testing,
development, mining, preparation,
reclamation, and handling of coal under
leases, licenses, and permits issued for
federally owned coal. On August 22,
1978, the Department-modified those
regulations in the Federal Register (43
FR 37181) to implement the initial '
regulatory program of the SMCRA on
Federal lands. On March 13, 1979, the
Office of Surface Mining Reclamation
and Enforcement (OSM) published its
final permanent regulatory program
regulations (44 FR 14902 to 15463] Which
include provisions for a permanent
'Federal Lands Program, 30 CFR Chapter
VII, Subchapter D, which fully
implements SMCRA on Federal lands.
On December 31, 1979, these regulations
were amended to postpone the
implementation schedule for the
permanent phase of the Federal Lands
Program.

These proposed revisions of 30 CFR
Part 211 (1) separate environmental and
reclamation requirements and
responsibilities of SMCRA for mining on
Federal lands in 30 CFR Subchapter D
from the requirements and
responsibilities of the GS under the
MLA, as amended, and proposed 30 CFR
211.1 through 211.80; (2) retain and
clarify the mining responsibilities and
requirements of the MLA, and the 30
CFR Part 211 regulations of May 17,
1976, for production, development,
mineral resource recovery and
protection, royalties, and exploration
outside of an approved OSM permit
area; (3) revise and clarifythe existing
regulations and requirements of the
Federal Coal Leasing Amendments Act
of 1976 (FCLAA) for maximum economic
recovery (MER), diligent development,
continued operations, and Logical
Mining Units (LMU); and (4) recodify the
regulations in 30 CFR Part 211 relating to
the initial Federal Lands Program under
SMCRA.

These proposed rules contain the
responsibilities and requirements of the
GS under the MLA, as amended, in
§ § 211.2 through 211.80. The initial

Federal Lands Program of OSM is
recodified in §§ 211.81 through 211,99.

Relation to Federal Lands Program

On August 22, 1978, final regulations
were published in the Federal Register
(43 FR 37181) that revised 30 CFR Part
211 to comply with the requirements of
Section 523 of SMCRA. The purpose of
these revisions was to adopt for Federal
lands the existing portions of the initial
regulatory program issued by OSM in 30
CFR Part 700 et seq. As explained in the
Federal Register (43 FR 37181], these
revisions represented the initial phase ol
the Federal Lands Program which is
required by section 523 ofSMCRA and
are intended to remain in effect until
they are completely-superseded by
implementation of the permanent
Federal Lands Program in a State.

-On March 13, 1979, the Department
published final rules implementing a
permanent Federal Lands Program in 30
CFR Parts 740 through 745 (44 FR 15332
to 15341] as a part of the overall
permanent regulatory program (44 FR
15312 to 15463) of OSM. These rules
became effective on April 12, 1979. As
originally adopted, the regulations
required that after April 12, i979, all
persons submitting a mining plan for
new mine or for the addition of new
acreage to be mitied at an existing
operation shall obtain a permit pursuant
to the requirements of 30 CFR Chapter
VII, Subchapter D, prior to the
commencement of surface'coal mining
and reclamation operations. Section
741.11 of the rules of March 13, 1979, sets
forth a schedule for compliance with the
permanent program on Federal lands
which required that on or after October
12,1979, exidting or new operations will
be required to comply with the
performance standards in 30 CFR

'Subchapter K, and that, no later than 2
months after the effective'date of a State
program or a Federal program for a
State, all operators could be required to
file a complete permit application. Eight
months after the effective date of a State
program or Federal program, operators
must have obtained a new permit to
conduct mining and reclamation
operations on Federal lands, except in
certain circumstances as specified in 30
CFR 741.11(d).

In response to a petition from the
State of Montana, the Department has
recently revised the schedule contained
in 30 CFR 470.11, as published on March
13, 1979. The amended schedule,
published on December 31, 1979 (44 FR
77440-77447], postpones the
implementation of the permanent
Federal Lands Program until-approval of
a State program or implementation of a
Federal program for a State. The new

schedule applies to all surface coal
mining operations on Federal lands and
to all States. Once the Federal Lands
Program is fully implemented in all of
the States under the schedule in 30 CFR
741.11, the rules in §§ 211.81 through

-. 211.99 relating to the initial regulatory
program will become obsolete and will
be revoked.

The Department proposes to recodify
the applicable provisions of the initial
regulatory program on Federal lands as
§ § 211.81 through 211,99. Revisions are
restricted to rearrangement, deletion,

f clarification, and recodification of the
text, except in those instances explained
below.

It is proposed to amend the
regulations in six places to delete the
phrase "permit, lease or license" or the
phrase "leased, permitted or licensed
lands" wherever they occur. The
specific sections involved are:
Existing Section in Part Now Section in 30 CFIt

211 Part 211.01-99
1. Section 211.1(a) Section 211,81(a]
2. Sectioni 211.3(a)(3)(11) Section 211.03(a)(3)(11)
3. & 4. Section Section 211,83(a)(lv)

211.3(a](3j(iv) I
5. & 6. Section Section 211.880 (a) and

211.10(a(21(i (b)
The reason for these changes is that

the terms "lease, license or permit" and
"leased, licensed or permitted lands"
are associated with the disposition of,
federally owned coal under the Mineral
Leasing Act of 1920, as amended, and
the Mineral Leasing Act for Acquired
Lands of 1947. The terms do not reflect
the fact that under Section 701(4] of the
Surface Mining Control and Reclamation
Act, private surface overlying federal
owned coal and privately owned coal
overlain by federally owned surface hll
within the scope Of the definition of
"Federal Lands." This concept was
discussed in the preamble to the final
permanent program regulations of the
Office of Surface Mining at 44 FR 14911
(March 13, 1979).1 That explanation Is

' The full text of that discussion Is as follows:
Federal lands. An effort has been made to make the
Federal lands definition clearer and more concise
than that in section 701(4) of the Act without
changing its'substance.

1. One commenter suggested deleting the phrase
"including mineral interests" from the definition of
"Federal lands." No rationale was given, OSM has
rejected this comment since In conflicts with the
statutory definition In section 701(4) of the Act,
which specifically includes "mineral Interest" under
the definition of "Federal lands,"

2. Other commenters recommended a change in
the definition to exempt private lands overlying
federally owned coal rights. Exemption of privately
owned surface was suggested In order to clarify
Congressional intent that the private surface be
controlled by the owner. Congress considered and
provided protection for surface owners in section
714 of the Act. An exemption for private surface
would be a departure from the statutory definition.
If private surface overlying Federal coal were

Footnotes continued on next page
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adopted herein as a part of the
explanation of these proposed changes.
The Department is requesting interested
parties to comment on the six
amendments listed above.

However, public comments on the
requirements of the initial regulatory
program repeated in § § 211.81 through
211.99 were fully considered at the time
the initial program was proposed in the
Federal Register (42 FR 60890] on
November 29,1977. Consequently,
except for the sections listed above,
further comments on the substantive
provisions of the rules in Sections 211.81
through 211.99 are not being requested.
These sections of Part 211 will become
effective upon final publication of the
rules in § § 211.2 through 211.80.

Because of the legal responsibilities of
OSM under the Federal Lands Program,
the Department has assigned certain
responsibilities regarding coal mining
operations on Federal lands between
OSM and GS. These proposed rules
reflect that division of responsibilities
under the MLA and SMCRA. The
Department also determined that GS
and OSM should coordinate certain
responsibilities for coal mining
operations on Federal lands. The
proposed rules in this part, when read in
conjunction with 30 CFR Subchapter D,
reflect the coordination required by
OSM and GS for approval of coal mining
plans, inspections, and enforcement of
performance standards on Federal lands
under the initial and permanent OSM
Federal Lands Program and the MLA
Responsibilities Under the Mineral
Leasing Act

The MLA has been amended
numerous times, but mostly recently by
Pub. L. 94-554 and Pub. L. 94-377, know
otherwise as the FCLAA. For the
purposes of this preamble, we refer to
the MLA and its amendments as the
MLA.

The GS is responsible for management
of the coal resource and mining
operations pursuant to the requirements

Footnotes continued from last page
exempted from the Federal lands definition then.
arguably, the lands would fall under a State
program and the State would serve as the regulatory
authority over the extraction of Federal coal. This
would be-an unauthorized result, particularly, when
under section 714 of the Act the Federal
Government wouldbe leasing the coal under the
Mineral Lands Leasing Act of 1920. as amended.

3. Another commenter suggested that the Section
be revised to read "any land. including surface land
or mineralinterest:* in order to make it blear that
Federal surface overlying private coal is included in
the definition of Federal lands. "Federal lands" are
defined as "any lands" * owned by the United
States without regard to how the United States
acquired ownership of the lands." Since OSM's
interpretation of the definition is consistent with the
comment. OSM believes it is unnecessary to adopt
the suggested language.

of the MLA. The GS continues to
exercise the Secretary's authority for
managing mining operations for the
MLA requirements concerning
production, development, resource
recovery and protection, MER, diligent
development, continued operations, and
royalties. These proposed rules
delineate those responsibilities and
requirements and clarify certain
sections of the existing regulations.

All the basic requirements in these
proposed rules for diligent development
and MER are found in the existing
regulations of 43 CFR Part 3400 of July
19, 1979, or 30 CFR Part 211 and the
MLA. These proposed rules, in
accordance with the MLA, require that
no mining operating plan (mining plan)
shall be approved which is not found to
achieve the MER of the coal within the
tract, and that consolidation of coal
leases into an LMU may only be
approved upon determing that MER of
the coal deposit or deposits is achieved.

These proposed rules attempt to
conform to the final rules of the Bureau
of Land Management, 43 CFR Group
3400-on coal management, that were
published in the Federal Register on July
19, 1979 (44 FR 42584 et seq.). Any
differences will be resolved upon final
publication of these rules. The public is
invited to comment on any differences
between the respective rules. These
proposed rules attempt to conform to the
policy determinations of the Secretary of
the Interior made on June I and 2, 1979,
especially for the determination of MER.
The Department of the Interior (DO)
prepared a Final Environmental
Statement on the Federal Coal
Management Program in April 1979.
Transfer of CertainrResponsibilities to
Department of Energy

The Department of Energy
Organization Act transferred from the
DOI to the Department of Energy (DOE)
the responsibilities for establishing
regulations for diligence requirements
on Federal coal leases. When the DOE
issues regulations for diligence, it may
be necessary to make further revisions
in this part. These proposed rules
indicate the responsibilities of the GS
for implementation of DOE regulations
applicable to coal leasing.
Exploration on Federal Lands

The GS will continue to administer all
coal exploration activities on Federal
lands outside of any permit area for a
surface coal mining operation approved
by the Regulatory Authority Under 30
CFR Chapter VII, Subchapter D. OSM
will administer all coal exploration
activities on Federal lands within an
approved permit area for surface coal

mining and reclamation operations. All
applications for exploration on Federal
lands outside of an approved permit
area will be submitted to the Mining
Supervisor who shall make any
necessary consultations with OSM. No
exploration may commence on Federal
lands outside of an approved permit
area without the approval of an
exploration plan under the proposed
rules of this Part.

Editorial Changes
The proposed rules repeated all

unchanged sections of the regulations
promulgated on and since May 17,1976.
Minor editorial changes were made
throughout the proposed rules in order
to clarify the existing regulations. The
editorial changes are not intended to
alter any substantial content of the
existing regulations.

Pursuant to the Office of the
Secretary's rules of 43 CFR Part 14,
functions, responsibilities, and
requirements for coal mining operations
on Federal lands are referred to as
"rules" rather than "regulations."
References to the term "regulations" in
the preamble apply to the historical use
of that term in the previous revisions of
30 CFR Part 211.
Revised Sections 211.1 Through 211.80

The existing 30 CFR Part 211
regulations are proposed to be revised
for GS requirements and responsibilities
by making the following changes to
§§ 211.1 through 211.80:

1. All of the analogous environmental
and reclamation provisions of the 211"s
for coal mining operations on Federal
lands, which are now addressed in the
SMCRA and 30 CFR SubchapterD,
would be deleted. These proposed
deletions include most of the
environmental performance standards in
§ 211,40. environmental requirements for
mine plans in § 211.10, environmental
definitions in § 211.2. public
participation for environmental matters
in § 211.5, and all other such references
throughout this Part.

2. Several references to 30 CFR
Chapter VII are made in the text of this
part. This is necessary because certain
sections of this part are incorporated in
the procedures required by the
permanent Federal Lands Program of the
SMCRA. A § 211.10 plan (referred to
synonymously as a "mining and
operations plan" or "operation and
reclamation plan") is required to be
submitted by an operator for
responsibilities of the operator under the
MhA as a part of a mining plan. The
term "mining plan" is defined at 30 CFR
740.5. Mining plans and modifications
thereof would be submitted to the
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Regional Director pursuant to 30 CFR
Part 741. Section 211.1 includes
paragraphs which state the Scope and
Purpose of the initial Federal Lands
Program of OSM which is fully
recodified in § § 211.81 through 211.99.

These proposed rules in §§ 211.2
through 211.80 attempt to conform
completely to the final 30 CFR Chapter
VII rules of OSM which became
effective'April 12, 1979. Any differences
will be resolved upon final publication
of these rules. The public is invited to
comment on any differences or
inconsistencies between these proposed
rules and OSM's final rules.

3. Section 211.6 would be revised to
clarify the responsibility of the GS for
confidentiality of data under MLA, and
to maintain a consistent approach to
handling confidential data in
accordance with the OSM rules.

4. Sections 211.11, 211.13, 211.20,
211.21, 211.30, 211.31, 211.32, 211.33,
211.35, 211.36, and 211.66 are proposed
to be revised by eliminating the section
n-umbers and incorporating the
applicable text into other sections of
Part 211. Sections 211.11, 211.30, 211.31,
211.32, 211.33, 211.35, and 211.36 would
be incorporated into § 211.40;
Performance Standards. Section 211.13
would be incorporated into proposed
§ 211.12 and § 211.20 would be
incorporated into proposed § 211.62.

5. Sections 211.10, 211.12, 211.40,
211.63, 211.64, and 211.65 would be
retained and revised to clarify the.GS
responsibilities under the MLA.
Exploration plan requirements would be
revised slightly to be consistent with
terminology required under SMCRA.
The purpose of themining and
operations plan in § 211.10 is to indicate
how the operator proposes to comply
with the MLA. These rules would
require the operator to include a mining
and operations plan as a separate part
of the mine plan submitted to the
Regulatory Authority under the
permanent Federal Lands Program of
SMCRA. The requirements in § 211.10
are not intended to duplicate
information required.under SMCRA. The
public is invited to comment on the
relationship of the mining and
operations plan requirements to permit
application requirements of OSM on
Federal, lands under 30 CFR 741.13.

Section 211.10 also proposes to require
submission of mining plans for all
private and Federal lands consolidated
into an LMU prior to any mining on that
LMU. Section 211.10 also proposes that
approval of an LMU composed of
consolidated lands would not relieve the
operator of the requirements of the
FCLAA. A mining plan would be.
required for an LMU composed of

consolidated lands prior to taking any
mining action on lands within the LMU
and not later than 3 years from the date
of the earliestFederal lease issued or
readjusted after August 4,1976, which
lacks a mining plan.

Section 211.40 proposes to include
performance standards for coal
exploration and mining operations on
Federal lands under MLA. These
standards include MER, diligent
development, and requirements for
protection and recovery of the coal"
resource. Section 211.40 also proposes to
include a standard. for mining coal up to
the lease boundary line. One purpose of
this standard is to allow the Mining
Supervisor to encourage the lessee to
enter into backstripping agreements
with adjacent leases to mine up to the
boundary line, in the interest of
conservation of natural resources;
provided that all such agreements would
be in compliance with existing State and

/Federal laws.
Section 211.40 also proposes to require

that applications for extensions of the
deadline for meeting diligent

- development in accordance with 43 CFR
3475.4 be submitted to the Mining
Supervisor for review and
recommendation of approval or denial
to the Secretary.

6. Sections 211.62, 211.63, and 211.64
would be revised to clarify procedures
and correct oversights for computation
of royalty payments due on all coal
mined, recovered from coalwaste, and
recovered by in situ methods. These
rules propose to change the royalty
payment requirement of § 211.63 from at
quarterly submission to a monthly
submission. These rules also propose to
delegate to the GS the Secretary's
authority under the MLA to act on
applications for reduction of royalty and
to-establish a procedure for acting on
such applications. -
. 7. The existing responsibilities and

requirements in §§ 211.70, 211.71, and
211.72 for inspections and enforcement
under the MLA would be retained. The
GS solicits comments on whether the
Department should consider revising
these sections to utilize the-same
procedures and administrative actions
required by OSM for enforcement
,actions on Federal lands under the
SMCRA. Section 211;72 is proposed to
be revised to reflect GS responsibilities
relating to enforcement of DOE
regulations applicable to coal leasing
under the Department of Energy
Organization Act.

8. Section 211.80, LMU's, would be
added. Regulations which define LMU's
are found in 43 CFR Part 3400. Section
211.80 clarifies the existing regulations
as to the GS's responsibilities for LMU's,

specifies criteria for establishing LMU's,
and indicates the operator's
requiirements and responsibilities.

Revised Sections 211.81 through 211.99

It is proposed that the provisions In 30
CFR Part 211, as amended on August 22,
1978, which relate to the initial Federal
Lands Program under SMCRA be
recodified in Title 30 CFR §§ 211.81
through 211.99. It is intended that the
substantive requirements of the August
22, 1978, amendments remain unchanged
except to add clarifying language whqre
necessary. The proposed changes are as
follows:

1. Section 211.3(a)(1) [new
§ 211.83(a)(1)] has been modified by
deleting paragraphs (a)(1)(i) through
(a)(1)(x) of § 211.3. Thebe requirements
would be incorporated into proposed
rules 30 CFR 211.1 through 211.80. The
last sentence of new § 211.83(a)(1) Is
modified to be consistent with proposed
30 CFR 211.1 through 211.80.

2. Section 211.10(a)(1)(i) is
redesignated § 211.86(a) and Is revised
to clarify the division of functional
responsibilities between GS and OSM
as theyrelate to exploration operations,
In accordance with the Under
Secretary's decision of July 5, 1978, and
the Memorandum of Understanding
entered into on October 24,1979, GS will
retain responsibility for exploration
operations on leased lands outside a
permit area. OSM will have
responsibility for exploration operations
in the permit area or that area of land on
which mining and reclamation
operations are occurring or are expected
to occur prior to the time a permit is
approved pursuant to 30 CFR Part 741.

3. Sections 211.10(f) and (g) are
deleted because the period covered by
these provisions has expired.

4. A new § 211.81(c) would be added
to clarify the period of applicability of
the requirements of revised § § 211.81
through 211.99.

5. Section 211.70 [new § 211.97] Is
retitled, Inspections, Enforcement, and
Civil Penalties. This section would
incorporate all of the provisions of
§ § 211.70, 211.72, and 211.78.

6. Several provisions in the existing
regulations relating to State/Federal
Cooperative Agreements are to be
deleted or modified as follows:

a. Section 211.10(e) is proposed to be
recodified § 211.86(g), and the reference
to § 211.75(c) is redesignated § 211.99(c).
Additionally, it is proposed that the
references to 30 CFR 211.10(c) in
paragraphs (1) thorugh (6) be
redesignated 30 CFR 211.86(d).

b. Section 211.75 is proposed to be
renumbered § 211.99.
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c. Sections 211.76 and 211.77 are
proposed to be deleted and comparable
provisions, if adopted, will be codified
in 30 CFR Subchapter D.

Other Information

The DOI has determined that this
document is not a significant rule and
does not require a regulatory analysis
under Executive Order 12044 and 43
CFR Part 14. Publication of this
rulemaking has been determined by the
Department not to be a major Federal
action significantly affecting the quality
of the human environment, and no
detailed statement pursuant to Section
102(2)(C) of the National Environmental
Policy Act of 1969 (42 U.S.C. Section
4332(2)(C) is required.

The proposed rules in §§ 211.1 through
211.80 contain no new major revisions
that are not addressed in existing rules
or the MLA. There are no new major
recordkeeping or reporting
requirements.

These proposed rules were drafted by
a work group comprised of GS Mining
Supervisors and staffs of the Regional
Conservation Manager, Denver, and the
Chief, Conservation Division.
Preparation of the rules is under the
responsibility of Andrew V. Bailey,
Chief, Branch of Mining Operations,
Conservation Division, U.S. Geological
Survey, Reston, Virginia 22092.

Primary Authors
The primary authors of these

proposed rules at the time of drafting
were: Andrew Bailey, Chief, Branch of
Mining Operations, and Thomas
Leshendok, Geologist, Branch of Mining
Operations, Conservation Division, U.S.
Geological Survey, Reston, Virginia
22092, phone (703) 860-7506; Earl Cox,
Mining Engineer, Office of the
Conservation Manager, Conservation
Division, U.S. Geological Survey,
Central Region, Denver Federal Center,
Lakewood, Colorado 80225; Paul Storrs,
Area Mining Supervisor, Central Rocky
Mountain Area, Conservation Division,
U.S. Geological Survey, Denver,
Colorado 80225; Albert Czarnowsky,
Area Mining Supervisor, Southern
Rocky Mountain Area, Conservation
Division, U.S. Geological Survey,
Albuquerque, New Mexico 87102;
Jackson Moffitt, Area Mining
Supervisor, Western Rocky Mountain
Area, Conservation Division, U.S.
Geological Survey, Salt Lake City, Utah
84138, as assisted by Chedville, L.
Martin, Staff Attorney, Division of
Surface Mining, Office of the Solicitor,
John Carlson, Office of Surface Mining;
and Ann Vance, Staff Attorney, Division
of Energy and Resources, Office of the
Solicitor.

It is proposed to revise Part 211,
Chapter II, Title 30 of the Code of
Federal Regulations as set forth below.

Dated: May 13. 1980.

Joan M. Davenport,
Assistani Secretor-Energy and Minerals.

PART 211-COAL MINING OPERATING
RULES

Sec.
211.1 Scope and purpose.
211.2 Definitions.
211.3 Responsibilities.
211.4 General obligations of the operator.
211.5 Procedures and public participation.
211.6 Confidentiality.
211.10 Exploration pnd mining and

operations plans.
211.12 Operation mine maps.

Performance Standards
211.40 Exploration, surface mining, and

underground mining standards.
211.41 Completion of operations and

abandonment.

Reports, Records, Royalties, and Audits
211.62 Reports.
211.63 Royalties.
211.65 Audits
211.66 Maintenance of and access to

records

Inspection, Issuance of Orders, Enforcement,
and Appeals
211.70 Inspections.
211.71 Notices and orders.
211.72 EnforcemenL
211.73 Appeals.

Logical Mining Units
211.80 Logical mining units.

Initial Regulatory Program on Federal Lands
of the Surface Mining Control and
Reclamation Act 1977
211.81 Applicability.
211.82 Definitions.
211.83 Responsibilities.
211.84 General obligations of the operator.
211.85 Procedures and public participation.
211.86 Exploration and mining plans.
211.87 Approaching oil, gas, or water wells.

11.88 Mine maps.
211.89 Failure of lessee to furnish maps.
211.90 Core and test holes.
211.91 Maximum recovery for underground

mining.
211.92 Subsidence.
211.93 Development of leased tracts through

adjoining mines.
211.94 Operating and reclamation

standards.

211.95 Completion of operations and
abandonment.

211.96 Reports.
211.97 Inspections, enforcement, and civil

penalties.
211.98 Appeals.
211.99 Applicability of State law.

Authority.--30 U.S.C. 181 et seq.; 30 U.S.C.
351-395; and 38 Stat, 741.

PART 211-COAL MINING OPERATING
RULES

§211.1 Scope and purpose.
(a) Scope. (1) The regulations in

§§ 211.1 through 211.80 of this part shall
govern operations for the exploration,
development, mining, preparation, and
handling of coal under leases,
exploration licenses, and licenses issued
for-federally owned coal, regardless of
surface ownership, pursuant to the
Mineral Leasing Act of 1920, as
amended (MLA), the regulations in 43
CFR Group 3400, and the Alaska Coal
Leasing Act of October 20,1914, as
amended (38 Stat. 741: 48 U.S.C. 432-
445). Except as may otherwise be
provided in 25 CFR Chapter 1, these
regulations do not apply to operations
for the testing, development, mining.
preparation, and handling of coal in
Indian lands under leases and permits
issued under the regulations in 25 CFR
Parts 171,172,174, and 177.

(2) The regulations in § § 211.81
through 211.99 constitute the initial
regulatory program for Federal lands
required by section 502 and section 523
of the Surface Mining Control and
Reclamation Act of 1977 (SMCRA] (30
U.S.C. 1252 and 1273]. These regulations
apply to surface coal mining and
reclamation operations on Federal
lands, including but not limited to the
discovery, testing, development, mining,
preparation, and handling of coal.
Except as may otherwise be provided in
25 CFR Chapter I and this subsection,
these regulations do not apply to such
operations on tribal or allotted Indian
lands under leases and permits issued
subject to 25 CFR Part 177. A mining
plan for an operation to be conducted on
both Federal and Indian lands shall be
subject to concurrent review pursuant to
the requirements of this part and 25 CFR
Part 177.

(b) Purpose. (1) The purposes of the
rules in §§ 211.2 through 211.80 of this
part are to assure orderly and efficient
development, mining, preparation, and
handling operations; to assure
production practices that prevent
avoidable waste or loss of coal or other
mineral resources; to avoid damage to
coal-bearing or other mineral-bearing
formations: to encourage maximum
economic recovery (MER) and use of
coal resources; to assure that operations
meet requirements of diligent
development and continuous operations;
to protect the public health and safety;
to ensure effective and reasonable
regulation of surface and underground
coal mining operations in accordance
with the requirements of §§ 211.2
through 211.80 of this part; to require a
proper record and accounting of all coal
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produced; and to assure efficient and
environmentally sound exploration
operations outside an approved Office
of Surface Mining Reclamation and
Enforcement (OSM) permit area for
surface mining and reclamation
operations.

(2) The purposes of the rules in
§ § 211.81 through 211.99 of this part are
to ensure the protection of public health
and safety aid of environmental
resources during and after surface coal
mining and reclamation operations on
Federal lands, and to ensure the
completion of reclamation capable of
restoring the land after mining to the
same or higher uses which it would have
supported prior to mining.

(c) Exploration Licenses. The rules
govern operations for exploration on
unleased Federal lands issued in
accordance with regulations in 43 CFR
Part 3410, Exploration Licenses.

(d) Office of Surface Mining. The
responsibility for enforcement of the
SMCRA (91 Stat. 445, 30 U.S.C. 1201 et
seq.) and the environmental and
reclamation rules for surface coat
mining operations contained in this
Chapter, including § § 211.81 through
211.99, is vested in the OSM,
Department of the Interior (DOI).

(e] Worker Health and Safety. The
responsibility for enforcement of the
Federal Coal Mine Health and Safety
Act of 1969, as amended, (83 Stat. 742; 30
U.S.C. 801) and the coal mine health and
safety rules contained in Chapter I of
this title is vested in the Mine Safety
and Health Administration (MSHA),
Department of Labor.

(f) Effective Date. These rules are
effective upon publication as final -
rulemaking, except that a plan under 30
CFR 211.10(c) is required pursuant to 30
CFR Part 741.

§ 211.2 Definitions.
(a) As used in § § 211.2 through 211.80

of this part, the following terms shall
,have the following meanings:

Advance royalty means an advance
payment authorized in lieu of continued
operations.

Coal reserve base means the tons of
coal in place contained in beds of (1)
metallurgical or metallurgical-blend coal"
12 inches or more; anthracite,
semianthracite, bituminous, and
subbituminous coal 28 inches or more
thick; and lignite60 inches or more thick
to a depth of 500 feet below the lowest
surface elevation; (2) metallurgical and
metallurgical-blend coal 24 inches or
more thick, anthracite, semianthracite,
bituminous and subbituminous coal 48
inches or more thick; and lignite 84 or
more inches thick occurring from 50 to
3,000 feet; and (3) any thinner bed of

metallurgical, anthracite,
semianthracite, bituminous, and
subbituminous coal and lignite at any
horizon above 3,000 feet which is
presently being mined or for which there
is evidence that it could be
commercially mined at this time. Coal
reserve base includes measured,
indicated, and inferred categories as
defined in General Mining Order No. 1.

Conservation Manager means a
Conservation Manager, Conservation
Division, Geological Survey (GS).

Daylighting is a term used to define
the surface mining procedure for
exposing an underground mined area to
remove remaining coal.

Development means preparing a mine
for production by drilling, excavating,
sinking shafts, slopes, or driving drifts.

Director means the Director of the
U.S. Geological Survey, DOI.

Division Chief means the Chief of the
Conservation Division, GS.

Exploration license means a license
issued by the authorized officer under 43
CFR Part 3410 to permit the licensee to
explore for coal on unleased Federal
lands.

Exploration plan means a detailed
plan to identify the depth, thichness,
extent, and quality of coal resources,
and shows the location and type of
exploration work to be conducted,
environmental protection procedures,
present and proposed roads, and
reclamation andabandonment
procedures to be followed upon
completion of operations.

General Mining Order means a formal
numbered order issued by the Mining
Supervisor, with prior appioval of the
Division Chief, and published in the
Federal Register after opportunity for
public comment. The order implements
rules in § § 211.2 through 211.80 of this
part.

Leased Lands, Leased Premises, or
Leased Tract means lands embraced
within a Federal coal lease and subject
to the rules in this part.

Lessee means any person or persons,
partnership, association, corporation, or
municipality to whom a Federal coal
lease is issued, or an assignee of such
lease under an approved assignment.

License means a license to mine coal
pursuant to the provisions of 43 CFR
Part 3340.

Licensee means the holder of an
exploration license or a license to mine.

Maximum economic recovery (MER)
means, after safety factors are taken
into account, the extraction of all -
portions of the coal deposit within a
Federal lease that have a private
incremental cost of recovery (including
reclamation costs and opportunity costs)

less than or equal to the market value of
,the coal.

Method of operation means the
methods and manner by which activities
are performed by the operator, as
described in an exploration or mining
plan.

Mine means an underground or
surface excavation and the surface or
underground support facilities that
contribute directly or indirectly to
mining, production, preparation, and
handling of coal.

Minable reserve base means the tons
of coal in place contained only in the
area and thickness which is
commerically minable with no
deductions for coal to be left in pillars,
fenders, property barriers, and other
areas where mining is not permissible,
such as (1) coal under land determined
to be prime farmland, (2) coal under
certain alluvial valley floors, (3) land
classified as unsuitable for coal mining
under OSM regulations, (4) land
designated as containing historic,
cultural, or archaeological sites
protected under provisions of 36 CFR
Part 800, (5) lands in the proximity of or
containing the habitat of certain
endangered species, and (6) lands with
zoning restrictions.

Mining and operations plan means a
detailed plan submitted under 30 CFR
Part 211 as part of the mining plan
showing that the proposed operation
meets the requirements of the MLA for
development, production, resource
recovery and protection, diligence, and
MER requirements pursuant to §§ 211.2
through 211.80 of this part.

Mining Supervisor means the Area
Mining Supervisor, Conservation
Division, GS, or District Mining
Supervisor or oth6r subordinates acting
under his direction.

Notice of availability means formal
notification by the Mining Supervisor to
appropriate Federal, State, and local
government agencies; to the surface and
mineral owners; and to the public
through posting in the appropriate
county clerk's office of the availability
for inspection of the proposed
establishment of a Logical Mining Unit
(LMU). The notice will adequately
define the proposed action, will
establish a specific time limit for public
review and comments, and will provide
for a public hearing at the request of
anyone adversely affected by the
proposed action.

Operator means lessee, licensee, or
one conducting operations on a lease or
exploration license under the authority
of a lessee or licensee.

Preparation means the physical or
chemical treatment to prepare coal for
market or to remove noncoal waste and
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other impurities in order to enhance the
quality and therefore the value of the
coal. Treatment includes crushing,
sizing, drying, cleaning, mixing, or other
processing.

Permanent abandonment for
exploration operations means the
completion of all activities conducted
under an approved exploration plan,
including plugging of all drill holes and
reclamation of all disturbed surfaces.

-Permanent abandonment for mining
means the completion of all
development, production, and mineral
resource recovery and protection
requirements conducted under an
approved mining and operations plan.

Production means recovering coal or
commercial byproducts from a mine
using surface, underground, auger
methods, or in situ gasification.

Recoverable reserves means the tons
of coal that can be commercially mined
under existing technology and
economics. It does not include coal that
will be left in pillars, fenders, property
barriers, or other areas where mining is
not permissible such as (1) coal under
land determined to be prime farmland,
(2) coal under certain alluvial valley
floors, (3) land classified as unsuitable
for coal mining under OSM regulations,
(4) land designated as containing
historic, cultural, or archaeological sites
protected under provisions of 36 CFR
Part 800, (5) lands in the proximity of or
containing the habitat of certain
endangered species, and (6) lands with
zone restrictions. In these rules, the
terms "reserves" and "recoverable
reserves" are used interchangeably.
Recoverable reserves include measured,
indicated, and inferred categories as
defined in General Mining Order No. 1.

Resource recovery and protection
includes practices to efficiently recover
the coal resources subject to these rules:
to avoid waste or loss of coal or other
mineral resources; to prevent damage or
degradation to coal-bearing or other
mineral-bearing formations; to
encourage MER of the coal; and to
ensure that all mineral resources are
protected upon abandonment.

Secretary means the Secretary of the
Interior.

Subsidence means a lowering of
surface elevations over an underground
mine caused by loss of support and
subsequent caving of strata lying above
the mine.

(b) The following shall have the
meanings indicated in 43 CFR 3400.0-5:
Authorized officer
Continued operations
Commercial quantities
Diligent development
Exploration

Logical mining unit (LMU)
Maximum economic recovery (MER)
Mining plan

(c) The following definitions shall
have the meanings indicated in 30 CFR
700.5 and 701.5:
Alluvial valley floors
Aquifer
Federal lands
Federal Lands Program
Groundwater
Office
Overburden
Permit
Permit area
Regional Director
Regulatory authority
Roads
Spoil
Surface coal mining and reclamation

operations

§ 211.3 Responsibilities.
(a) The GS has the general

responsibility to administer the MLA
with respect to coal mining, production.
and resource recovery operations on
Federal leases and licenses and to
supervise coal exploration opreations
outside of an approved Federal permit
area for surface coal mining and
reclamation operations.

(b) Subject to the supervisory
authority of the Secretary, the
regulations in § 211.2 through 211.80 of
this part shall be administered by the
Director, through the Division Chief, the
Conservation Manager, and the Mining
Supervisor.

(c) The Mining Supervisor is
empowered to oversee exploration.
development, production, resource
recovery and protection, diligent
development, preparation, handling, and
mineral abandonment operations
subject to the provisions of this Part
and, shall be responsible for.

(1) Exploration plans. Approve,
disapprove, approve upon condition, or
require modification of exploration
plans for activities outside of an
approved OSM permit area.

(2) Mining plans. Revie* mining plans
or modifications thereof and give
written concurrence on the
development, production, resource
recovery and protection, diligent
development, continued operations, and
royalty requirements of mining and
operations plans prior to approval by
the Secretary.

(3) LMUapplications. Approve or
disapprove LMU applications or
modifications thereof; direct the
establishment of an LMU in the interest
of conservation; conduct public hearings
as appropriate; recommend amendment
to lease terms when determined

necessary to assure consistency with
LMU agreements; monitor and assure
compliance with LMU requirements and
regulations; and require reports and
information for the establishment of the
LMU.

(4) Inspection of operations. Examine
as frequently as necessary, but at least
quarterly, the lease, exploration license.
or licensed lands where operations for
the exploration, development,
production. preparation, and handling of
coal, resource recovery and protection.
diligent development, and collection of
royalties are conducted or are to be
conducted: inspect such operations for
the purpose of determining whether
waste or degradation of mineral
substances or damage to formations and
deposits or nonmineral resources
affected by the operations is being
minimized; and determine whether all
provisions of applicable laws,
regulations, and orders, all terms and
conditions of leases, exploration
licenses, and licenses, and all
requirements of approved exploration or
mining and operation plans are being
complied with.

(5) Compliance. Require operators to
conduct operations subject to this part
in compliance with all provisions of
applicable laws, rules, and orders, all
terms and conditions of leases,
exploration licenses, or licenses, under
the requirements of the MLA. and all
requirements of approved exploration or
mining and operation plans for
requirements of production,
development, resource recovery and
protection, MER, diligent development,
continued operations, and collection of
royalties.

(6) Reports and recommendations.
Make reports to the Division Chief,
through the Conservation Manager, as to
the general conditions of lands under
lease, exploration license, or license,
and the manner in which operations are
being conducted and orders are being
complied with; and submit information
and recommendations for
responsibilities of this part toward
protection of the coal and the coal-
bearing formations, other mineral
resources, and the non-mineral
resources.

Furnish copies of reports to the
operator upon request and make them
available for public inspection, subject
to the requirements of confidentiality of
data in this part, during normal business
hours at the office of the Mining
Supervisor.

(7) Records ofproduction; rentals and
royalties. Obtain and audit coal
production and sales including
establishment of coal values in absence
of arms-length transactions; collect and
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deppsit rental and roalty.payments;
and maintain rental and royalty
accounts. I

(8) Waiver, suspension, or reduction
- of rental or minimum royalty; reduction

of royalties. Act on applications for
waiver, suspension, or reduction of
rental or minimum royalty, and act on
applications for reduction ,of royalties
filed pursuant to 43 CFR 3473.3-2 and 30
CFR 211.63(i).

(9) Suspension of operations and
production. Act on applications for,
suspension of operations or production,
or both, filed pursuant to 43 CFR 3473.4,
and terminate, when appropriate,
suspensions which have been granted,
provided that approval of a suspension
of operations and production shall not
preclude the OSM from requiring the
operator to continue to comply with the
reclamation requirements of 30 CFR
Subchapter K and this part.

(10) Cessation and abandonment.
Upon receipt of notice of proposed
abandonment from the Regional
Director or relinquishment of a lease or
license, conduct an inspection to
determine whether all rentals and
royalties due the lessor have been paid
and the development, production,
mineral resource recovery and
protection, abandonment, and royalty
requirements of the lease or exploration
license have been met.

(11) Wells or prospect holes. Prescribe
or approve the methods for protecting
coal-bearing f6rmations from damage or
contamination that might be incurred as
a result of any wells or prospect holes
drilled to, or-through, the coal-bearing
formations for any purpose under an
approved exploration plan.

(12) Trespass. Report to the
appropriate authorized officer with a
copy to the Regional Director any
trespass on unleased Federal lands that
involves exploration activities or
removal of coal, determine the quantity
of coal removed, and determine the
amount of trespass damages.

(13) Extension of diligence. Receive
and act on applications by the operator
for extension of diligence requirements
and coordinate review of submission of
applications with the authorized officer.

(14) Water and air quality. Inspect
exploration operations to determine
compliance with air and surface and
ground-water management and pollution
control measures required by the terms
and conditions of applicable leases,
exploration licenses, or licenses or
approved exploration plans, and
promptly notify appropriate
representatives of other Federal and
State agencies in the event of any
noncompliance.

(15) Inplementation of regulations.
Issue General Mining Orders and other
orders for enforcement, make
determinations, and grant consents and
approvals as necessary to implement or
assure compliance with the rules in
§ § 211.2 through 211.80 of this part. Any,
oral orders, approvals, or consents shall
be promptly confirmed in writing.

(16) ,Lease bonds. (i) Determine
whether the total amount of lease bond'
with respect to operations under this
part is at all times adequate to satisify
the estimated reclamation requirements
of the exploration plan.

(ii) Determine whether the total
amoimt 6f any bond furnished with
respect to operations subject to §§ 211.2
through 211.80 of this part is at all times
adequate to satisfy the requirements of
the lease or license relating to
development, production, mineral
resource recovery and protection, and
payments of rents and royalties; and
notify the appropriate authorized officer
in the event of any inadequacies.

(17) Consultation. Consult with the
appropriate authorized officer prior to
taking final action to approve an
exploration plan outside an approved
OSM permit area or modification thereto
and to.determine the amount of lease
bond or modificationthereto necessary
to assure compliance with the
exploration plan and 30 CFR Part 211.
Any disagreements between the Mining
Supervisor and the authorized officer
arising in connection with any such final
action or determination will be referred
for resolution to higher authorities and,
if necessary, to the Secretary of the DOI.
Any such disagreements between the L
Mining Supervisor and the appropriate
authorized officer of ank Federal surface
management agency not in the DOI will
be referred for resolution to comparable
higher authorities in each agency and, if
necessary, to the respective
Departments for final resolution.

§ 211.4 General obligations of the
operator.

(a) The operator shall conduct
exploration activities, reclamation, and
abandonment of exploration operations
pursuant to the performance standards
set forth in this part and 30.CFR 815.15,
the terms gnd conditions of the lease or
exploration license, the requirements of
the approved exploration plafis, and
orders issued by the Mining Supervisor.

- (b) The.operator shall conduct surface
and underground coal mining operations
involving development, production,
resource recovery and protection, and
preparation and handling of coal in
accordance with the rules in § § 211.2
*through 211.80 of this part, terms and
conditions of the leases or licenses, the

approved mining and operation plan,
and any orders issued by the Mining
Supervisor.

(c) The operator shall prevent waste
of coal and other mineral resources
during exploration and production and
shall adequately protect the coal deposit
and other mineral resources upon
abandonment.

(d) The operator shall promptly report
to the Mining Supervisor, by telephone,
any accidents threatening logs of coal
resources or damage to the mine, the
lands or other mineral resources, such
as, but not limited to, bumps, squeezes,
highwall caving, landslides, inundation
of mine with water, and gas outbursts
along with corrective action initiated.
Within 30 days after such accident, the
operator shall submit a detailed report
of damage caused by such accident and
of the corrective action taken.

(e) The operator shall submit the
reports required by Part 200 of this
Chapter, §§ 211.2 through 211.80 of this
part, and any other reports required by
the Mining Supervisor.

§ 211.5 Procedures and public
participation.

(a) Written findings. All major
decisions and determinations of any
Mining Supervisor shall be in writing;
shall set forth with reasonable detail the
facts and the rationale upon which such
decisions or determinations are based-
and shall be available for public
inspebtion during normal business hours
at the offices of the Mining Supervisor.

(b) Availability of LMU proposals,
Applications for the approval of an LMU
or modification thereof submitted under
§ 211.80 of this part or a proposal by the
Mining Supervisor to establish an LMU
shall be available for public inspection
in the office of the appropriate Mining
Supervisor. To allow for such public
inspection, a notice of the availability of
any such proposed LMU or modification
shall be prepared by the Mining
Supervisor, promptly posted at his
office, and mailed to the surface and
coal owners, if other than the United
States; to appropriate Federal and
States agencies; and to the clerk or other
appropriate officer in the county in
which the proposed LMU is located for
posting or publication in accordance
with the procedures of that office.

A copy of such notice shall be
published by the Mining Supervisor in a
local newspaper of general circulation In

-the locality of the proposed operation at
least once a week for 2 consecutive
weeks.

No action with respect to approval of
any such LMU or modification thereof
shall be taken by the Mining Supervisor
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for a period of 30 days after such posting
and mailing.

(c) Notice of proposed decision. Prior
to the final approval or establishment of
any LMU, the Mining Supervisor shall
publish his proposed decision in a
newspaper of general circulation in the
geographical area involved at least once
each week for 2 consecutive weeks and
shall not approve the application for at
least 30 days after the first publication.

(d) Public participation. A public
hearing shall be conducted upon the
receipt of a written request to the
appropriate Mining Supervisor of any
person having an interest, which is or
may be adversely affected by approval
of the proposed LMU; provided that the
written request is received within 30
days after the first publication of the
notice of proposed decision in a
newspaper'of general circulation.

A complete transcript of any such
public hearing, including any written
comments submitted for the record,
shall be kept and made available to the
public during normal business hours at
the office of the Mining Supervisor
under whose auspices such meeting is
conducted and shall be furnished at cost
to any interested party. In making any
decision or taking any action subject to
such public hearing, the Mining
Supervisor shall take into account all
testimony submitted at such meeting,
including any written comments
submitted for the record.

§211.6 Confidentiality.
(a) Information on file with the GS

relating to information obtained under
this Part shall be open for public
inspection and copying at reasonable
times upon the written request of the
applicant, pursuant to rules in 43 CFR
Part 2, except that:

(1) Information such as geologic and
geophysical data and maps pertaining to
Federal coal reserves obtained from
exploration licensees under § § 211.2
through 211.80 of this part shall not be
disclosed to the public until after the
areas to which the information pertains
have been leased by the Department, or
until the Secretary or designee
determines that release of the
information to the public would not
damage the competitive position of the
holder of the exploration license,
whichever comes first; and

(2) Information obtained from a lessee
or operator under § § 211.2 through
211.80 of this part which constitutes
trade secrets and commercial or
financial information which is privileged
or confidential or other information
which may be withheld under the
Freedom of Information Act, 5 U.S.C.
§ 552(b). such as geological and

geophysical data and maps, shall not be
available for public inspection or made
public or disclosed without the consent
of the lessee or operator. Provided,
however, that upon termination of a
lease, whether by expiration of its terms
or otherwise, such information may be
made available to the public.

(b) Information requested to be kept
confidential under this section shall be
clearly identified by the licensee, lessee,
or operator by marking each page of
documents submitted with the words
"CONFIDENTIAL INFORMATION" at
the top of the page. All pages so marked
shall be physically separated from other
portions of the submitted materials. All
information not marked
"CONFIDENTIAL INFORMATION" will
be available for public inspection.

§211.10 Exploratiorr and mining and
operations plans.

(a) Exploration. (1) Except for casual
use, before conducting any exploration
operations on leased or licensed lands
outside of an approved OSM permit
area, or under a coal exploration
license, the operator shall submit an
exploration plan to and obtain approval
from the Mining Supervisor. Casual use,
as used in this subsection, means
activities which do not cause significant
surface disturbance or damage to lands,
resources, and improvements, such as
activities which do not include use of
heavy equipment or explosives, or
vehicular movement off established
roads and trails. The operator shall
submit seven copies of such plans to the
Mining Supervisor.

All such plans shall be identified by
the name and address of lessee or
licensee and the serial numbers of
leases or licenses included in the plan,
and shall show in detail the exploration,
reclamation, and abandonment
operations to be conducted. Exploration
plans shall be consistent with and
responsive to the requirements of the
lease or license for the protection of
mineral and nonmineral resources and
for the reclamation of the surface of the
lands affected by the operations. The
exploration plans shall show that
reclamation it an integral part of the
proposed operations and will progress
as contemporaneously as practicable
with such operations, and shall provide
sufficient information to substantiate the
effectiveness of the proposed
reclamation method.

(2) Exploration plans shall contain all
of the following: (i) The name, address,
and telephone number of the applicant;

(ii) The name, address, and telephone
number of the representative of the
applicant who will be present at and be

responsible for conducting the
exploration;

(iii) An exploration and reclamation
operations plan, including: (A] A
narrative description of the proposed
exploration area, crbss-referenced to the
map required under paragraph (21V) of
this section, including surface
topography; geological, surface water,
and other physical features; vegetative
cover, the distribution and important
habitats of fish, wildlife, and plants.
including, but not limited to, any
endangered or threatened species listed
pursuant to the Endangered Species Act
of 1973 (16 U.S.C. Sec. 1531 et seq.];
districts, sites, buildings, structures, or
objects listed on. or eligible for listing
on, the National Register of Historic
Places; and known cultural or
archaelogical resources located within
the proposed exploration area;

(B) A narrative description of the
methods to be used to conduct coal
exploration and reclamation, including.
but not limited to, the types and uses of
equipment, drilling, blasting, road or
other access route construction, and
excavated earth and other debris-
disposal activities;

(C) An estimated timetable for
conducting and completing each phase
of the exploration, drilling, and
reclamation;

(D) The estimated amounts of coal to
be removed, a description of the
methods to be used to determine those
amounts, and the proposed use of the
coal removed: and,

(E) A description of the measures to
be used to comply with the applicable
requirements of 30 CFR 815:15 and 30
CFR 211.40(a); which shall include the
methods for grading, backfilling, soil
stabilization, compacting and
contouring, soil preparation. fertilizer
application, planting, and type and
mixture of vegetation to be planted.

(iv) The name and address of the
owner of record of the surface land and
of the subsurface mineral estate of the
area:

(v) A map at a scale of 1:24,000 or
larger showing the areas of land to be
substantially disturbed by the proposed
exploration and reclamation. The map
shall specifically show existing roads,
occupied dwellings, and pipelines;
proposed location of trenches, roads.
and other access routes and structures
to be constructed; the location of land
excavations to be conducted; water or
coal exploratory holes and wells to be
drilled or altered; earth or debris-
disposal areas; existing bodies of
surface water, historic, topographic
cultural and draingage features; and
habitats of any endangered or
threatened species listed pursuant to the
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Endangered Species Act of 1973, (16
U.S.C. 1531 et seq.); and,

(vi) If the surface is ovned by a
person other than the applicant,,a
description of the basis-upon which the
applicant claims the'right to that land
for the purpose of conducting
exploration and reclamation;

(vii) A narrative description including:
(A) The method for plugging drill holes.

(B) Estimated size and depth of drill
holes, trenches, and test pits.

(C) The methods that will be used to
protect any mineral resource
bncountered.

(D) Plans for transfer-and modification
of exploration wells for use as
surveillance or monitoring wells.

(viii) Such other data as may be
required by the Mining Supervisor.

(b) Mining Plans. (1) Before
conducting any coal mining operation on
Federal leases or licenses, and on any
lands within an approved LMU, the
operator shall submit and obtain
approval of a mining plan, unless a
mining plan has been approved prior to
the effective date hereof under 30 CFR
Part 211 or 30 CFR Part 741 for all the,
lands in the LMU.

(2) Mining plans and modification(s)
thereof are submitted to the Regional
Director pursuant to 30 CFR Part 741 and
this part. On any lease issued or. .
readjusted after August 4, 1976, the first
mining plan containing a mining and
operations plan shall be submitted to
the Regional Director not later than 3
years after the effective date of the lease
or 3 years after the date of readjustment
unless a plan has been previously
approved under 30 CFR Part 211 and/or
30 CFR Part 741 for the readjustment
lease.

(3) A mining plan for any lease issued
after August 4, 1976, must provide for -
the mining of the recoverable reserves of
the LMU of which the lease is a part in a
period of not more than 40 years; that
period shall begin on the date of
approval of the first mining plan for that
LMU. Every existing Federal coal lease
is considered to be an individual LMU
as of June 1, 1976, until it may be
combined with other Federal coal leases'
or with interests in non-Federal coal to
form larger LMU. A mining plan for any
existing lease issued prior to August 4,
1976, and consolidated into an enlarged
LMU, must provide for the mining of the-
recoverable reserves of the LMU within
40 years from the effective date of the
enlarged LMU. Information for the life of
the mine shall be submitted under
§ 211.10(c) of this part.

(4) Nothing in this part shall relieve
the operator of an LMU of the
requirement to file a mining plan under
the FCLAA, 30 U.S.C. 207(c). A mining

'plan submitted after the -lproval of an
LMU must cover all lands within the
LMU and contain,the information
required by § 211.10(c)

(5) No mining plan shall be approved
which is not found to achieve the MER
of the coal within the LMU.

(c) Mining and operations plans. The
mining and operations plan shall cover
operations to be conducted on leases
and on any lands within an LMU under
this part. The mining and operations
plan under this part provides for the
requirements of the MLA and shall be
submitted as part of the mining plan.
required under 30 CFR Part 741, Mining
and operations plans are reviewed and
recommended for approval by the
Mining Supervisor who may directly
contact operators regarding
requirements thereof. Formal MER
determination shall be made at the time
of mine plan approval based on -
information submitted in the mining and
operations plan such as configuration of
seams, actual mining costs, and
revenues. The mining and operations
plaii shall contain all the requirements
pursuant to the MLA for the life of the
mine and for all lands within the LMU
and shall include all of the following:

(1) Names, addresses, and telephone
numbers of persons responsible for
operations under the plan to whom
notices and orders are to be delivered;
and the names and addresses of lessees
and surface and mineral owners of
record, if other than the' United States.

(2) A description'of geologic condition,
with maps and tables where
appropriate, within the area where
mining is to be conducted. Such
description shall include, as a minimum,
potential geologic hazards; and a
description of the structural features of
the coal and overlying strata, including
faults, cleats, joints, and fractures, and
any other information required by the
Mining Supervisor which would affect
the orientation of the mine or production
methods.

(3) A description, with maps and
tables where appropriate, of other
mineral resources within the LMU.

(4) A description of the proposed
operation, including: (i) The quality of
the coal in terms of Btu content, ash,
moisture, sulphur, volatile matter, and
fixed carbon content over the extent of
the coal deposit. If available,
information on other chemical or
physical properties of the coal that may
affect blending or combustion should be
included.

(ii) The method of mining, including
mining sequence, proposed production
rate, and estimated recovery factors.

(iii) Coal reserve base,,minable
reserve base, and recoverable reserves

for each Federal lease covered In the
mining plan. If the mining and
operations plan covers an approved
LMU, recoverable reserves will be
reported for the non-Federal lands
included in the plan. The recoverable
reserves shall be reported for all coal
seams considered to be of minable
thickness, considering the type of mining
and the value of the coal.

(iv) Sufficient data to assure MER and
to determine the recovery factor for the
coal reserve base. Data includes
sufficient information in the form of a
narrative, cross sections, coal thickness
isopachs, overburden isopachs, and
quality and quantity data of all known
potentially minable seams on the lands
involved. The areal extent of mining of
each seam to be mined should be
delineated.

(v) The engineering techniques to be
used to ensure MER. The plan shall
describe the method of mining, compare
other mining methods, and present the
justification for the method selected, For
underground mining, longwall and room
and pillar or conventional mining should
be-compared. For strip mining, draglines,
shovels, scraper units, truck and shovel,
or any combination of these systems
should be evaluated. The selected
mining system must conform to sound
mining practices and be based on
current technology and economics.
Justification for not recovering any coal
seams that may be damaged by future
recovery or development of the
proposed operation should be presented,

.(vi) Sufficient economic data and
analyses to indicate thai the incremental
cost of recovery (including reclamation
and opportunity costs) of the coal
seam(s) that are proposed to be mined
would be less than or, equal to the
market value of the coal, and sufficient
economic data and analyses to indicate
that the costs of recovery (including
reclamation and opportunity costs) of
coal seam(s) that are not being
recovered are greater than the market
value of the coal.

(vii) The economic and engineering
analyses should include processing
costs and techniques for coal
preparation, especially costs and
techniques for coal washing or cleaning,
Estimated recovery rates and
comparisons of raw coal to processed
coal should be included. If no coal
preparation plant is planned and If the
operator plans not to mine coal beds o"
1ortions of coal beds because of high
sulfur, high ash, Or other chemical or
physical properties, the operator shall
submit a narrative and analysis of the
rationale f6r not mining such beds or

I I
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portions of seams, and a rationale,
including economic and engineering
analyses, why a preparation plant to
process such beds is not feasible.

(viii) A list of all major equipment.
(ix) A description of the method of

operation and measures by which the
operator plans to comply with the
obligations and requirements set forth in
§ 211.4 and § 211.40 of this part and any
special terms and conditions of the lease
or license.

(x) The anticipated starting and
termination dates of each phase of the
mining operation and number of acres of
land to be affected.

(xi) The method of mineral
abandonment proposed to protect the
unnined coal deposits and other
mineral resources.

(xii) The hydrology of the area as it
may relate to the mining operations and
recovery of the coal resource.

(xiii) Plans for protecting oil and gas
wells as well as oil and gas resources
when encountered. Plans should include
any facilities for collection and use of
gas from the coal seam or immediate
overlying or underlying strata. When
mining operations are conducted in
areas of known wells or bore holes that
may liberate oil, gas, water, or other
fluid substances, the operator shall
include in the proposed plan all
measures determined necessary by the
Mining Supervisor in consultation with
the appropriate Oil and Gas Supervisor
of the GS to protect wells or bore holes
and obtain maximum recovery of the
coal resource.

(5] Maps and cross sections.
(i) General. Plan map of the area to be

mined on a suitable topographic base
showing: (A) Lease boundaries and
numbers.

(B] Boundaries of non-Federal coal.
(C) LMU boundaries.
(D) Surface ownership boundaries.
fE) Coal outcrop showing dips and

strikes.
(F) Locations of abandoned surface

and underground mines.
(ii) Structural contour map of coal

bed(s) to be mined.
(iii) Isopach map of coal bed(s) to be

mined.
(iv)-Isopach map of overburden of

surface mines on 20-foot intervals. If
several seams are involved, interburden
isopach map(s) on 10-foot intervals.

(v) Isopach map of overlying strata
over underground mines on 250-foot
intervals.

(vi) Drill hole location map showing
elevations of collar and top of coal
bed(s).

(vii) Cross-section showing thickness
of any coal, any rider seams above coal
to be mined, location of next known

deeper coal seam below deepest coal to
be mined, and nature of strata beneath
the coal for 20 meters.

(viii) General layout of proposed
surface or strip mine showing: (A)
Planned sequence of mining by year for
first 5 years, thereafter in 5-year
increments for the remainder of mine
life.

(B] Location and width of box cut(s).
(C] Location of main haulroads.
(D) Location and width of coal

fenders.
(ix) General layout of proposed

underground mine(s) showing: (A]
Planned sequence of mining by year for
first 5 years and by number in 5-year
increments for the remainder of mine
life.

(B) Location of shafts, slopes, main
haulage entries, main return air courses.
bleeder entries, and permanent barrier
pillars.

(C] Sketch of typical panel showing
width and length.

(D) Sketch showing typical entry
system with centerline distances
between entries and crosscuts.

(E) Sketch showing typical panel
recovery, i.e., room and pillar, longwall.
or other mining method which shows, by
numbering such mining, the sequence of
development and retreat.

(F) Sketch showing shaft and slope
plan where applicable.

(x) Copy of any subsidence control
plan required by 30 CFR 784.20.

(xi) Map showing location of surface
building, tipple, coal storage area, load-
out facilities, and railroad right-of-way.

(xii) Cross-section maps through mine
area showing nature and thickness of
overburden strata and the coal seam(s)
involved.

(xiii) For auger mining, a plan map
showing: (A) Area to be auger mined
and the location of pillars to be left for
access to deeper coal.

(B) Cross sections through area to be
mined showing overburden strata and
coal seam.

(C) Sketch showing details of
operations including coal seam
thickness, auger hole spacing, diameter
of holes and depth or length of auger
holes.

(6) Map and coal reserve base
estimate of that coal within the LMU
which is left in the ground due to
designation of lands as unsuitable for all
or certain types of surface coal mining
operations or because of alluvial valley
floor provisions.

(d) Action on plans. (1) Exploration
plans. The Mining Supervisor, after
evaluating a proposed exploration plan
outside of an approved OSM permit
area for surface mining and reclamation
operations and all comments received

thereon, and after consultation with the
appropriate authorized officer, and the
Regional Director when over 250 tons of
coal are to be removed by means other
than drilling, or where OSM has
identified special data needs shall, in
writing, promptly approve or disapprove
such a plan. In approving such a plan,
the Mining Supervisor shall determine
that such a plan complies with all
requirements of this part, 30 CFR 815.15,
OSM Permanent Program Performance
Standards Coal-Exploration, and any
lease, or license terms or conditions.
Reclamation must be accomplished as
set forth in the exploration plan. The
Mining Supervisor may impose
additional conditions to conform to the
provisions of this part. In disapproving
such a plan, the Mining Supervisor shall
indicate what modifications, if any, are
necessary to achieve such conformity.
No such plan may be approved unless a
bond. executed pursuant to the
provisions of 43 CFR Part 3474 and
conditioned upon compliance with all of
the provisions of such a plan, has been
furnished to and approved by the
appropriate authorized officer. When
the land involved in the exploration plan
is under the surface jurisdiction of an
agency other than the DOI, that other
agency must consent to the terms of the
approval of the exploration plan.

(2) Mining and operations plan. (i)
The Mining Supervisor, after evaluating
the initial mining plan submitted to the
Regional Director, shall report to the
Regional Director on completeness in
regard to compliance with requirements
of the MLA, as amended, and this part.

(ii) The Mining Supervisor, after
evaluating the mining and operations
plan submitted for approval as part of
the final mine plan. shall in writing
concur with the mining and operations
plan for compliance with the
requirements of MLA, or specify
objections in writing to the Secretary.

(3) No mining plan or modification
shall be approved which is not found to
achieve the MER of the coal within an
LMU. including leases which were
issued or readjusted after August 4,
1976. The determination of MER shall be
made by the Mining Supervisor based
on review of the mining and operations
plan.

(4) No mining plan containing a
mining and operations plan may be
approved unless a bond executed
pursuant to the provisions of 43 CFR
Part 3474 and conditioned upon
compliance with the provisions of the
mining and dperations plan has been
furnished to and approved by the
appropriate authorized officer, in
consultation with the Mining Supervisor.

32725



Federai Register / Vol. 45, No. 98 / Monday, May 19, 1980 / Proposed Rules

(e) Changes in plans by Mining
Supervisor. (1) Approved exploration
plans may be required to be reasonably
revised or supplemented at any time by
the Mining Supervisor, after
consultation with the operator and the
appropriate authorized Officer, to adjust
to changed conditions to correct
oversights, or to reflect changes in
statutory requirements.

(2) The Mining Supervisor may require
approved mining and operations plans
for underground mines to be reasonably
revised or supplemented for minor
modifications after consultation with the
operator, to adjust to changed
conditions, to correct oversights, or to
adapt to new laws and regulations. Such
revisions shall be made in writing, as
appropriate, and copies submitted to the
Regional Director.

(3) The Mining Supervisor may require
approved mining and operations plans
for surface mines to be reasonably
revised or supplemented for minor
modifications, after consultation with
the operator and concurrence of the
Regional Director, to adjust to changed
conditions, to correct oversights, or to
adapt to new laws and regulations.

(4) The Mining Supervisor shall
promptly approve or disapprove in
writing any such modifications, or
specify conditions under which it would
be accepted.
(f) Changes by the operator. (1) The

operator may propose changes to an
approved exploration plan outside the
approved OSM permit area, and shall
submit a written statement of any such
proposed change and the justification
therefor to the Mining Supervisor. The -

Mining Supervisor shall, after
consultation with the appropriate
authorized officer, in writing promptly
approve or disapprove any such
proposed change, or specify the
modifications thereto under which it
would be acceptable.
(2) The operator may propose minor

modifications to the mining and ' -
operations plan for underground mines7
and shall submit a written statement of
such proposed change and the
justification to the Mining Supervisor,
with a copy to the Regional Director.
(3) The, operator may propose minor

modifications to the mining and
operations plan for surface mines and
shall submit a written statement of such,
proposed change and .the justification to
the Mining Supervisor who shall consult
with and obtain the concurrence'of the
Regional Director.

(4) The Mining Supervisor shall
promptly approve or disapprove in

'writing any such proposed modification,
or specify the conditions under which it
would be acceptable.

(g) By petition. Any interested person
who is or may be adversely affected
may petition the Mining Supervisor to
exercise the authority set forth in
paragraph (e) for the mining and
operations plan. Any such petition shall
be in writing; shall set forth the
proposed modification; and shall state
with reasonable particularity facts
which demonstrate changed conditions,
laws, or regulations or that oversights
occurred at the time of approval which
make modification necessary to bring
the operations and plan into conformity
with the obligations and requirements of
§§ 211.2 through 211.80 of this part.
Upon receipt of any such petition, the
Mining Supervisor shall promptly decide
whether the facts set forth are sufficient
to warrant exercise of his authority
pursuant to paragraph (e).

§ 211.12 Operation mine maps.
(a) General requirements. The

operator shall maintain accurate and up-
to-date maps of the mine, drawn to
scales acceptable to the Mining
Supervisor. All maps shall be
appropriately marked with reference to
Government landmarks or lines and
qlevations with reference to sea level.
Before a mine, or section of a mine, is
abandoned, closed, or made
inaccessible, a survey of such mine or
section shall be made and recorded on
such maps, and a copy shall be
furnished to the Mining Supervisor. All
excavations in each separate bed shall
be shown in such a manner that the
production of coal for any royalty period
can be accurately ascertained.
Additionally, themaps shall show the
name of the mine; the name of the
lessee; the lease or license serial
number; the lease boundary lines;
surface buildings; dip of the bed(s); true
north; map scale and explanatory
legend; location, surface elevation,
depth, and thickness of the coal, and
total depth of each drill hole; auger
holes; improvements; topography,
including subsidence resulting from
mining; the geologic conditions as
determined from outcrops, drill holes,
exploration, or mining; any unusual
geologic or other occurrences such as
dikes, faults, unusual splits, unusual
water occurrences, or other conditions
that may have an influence on the MER;
and such other information as the
Mining Supervisor may request. Copies
of such maps shall be properly posted to
date and furnished, in duplicate, to the
Mining Supervisor annually, or at such
other times as he may request.

(b) Underground mine maps.
Underground mine maps shall, in
addition to the general requirements of
paragraph (a)'of this section, show all

mine workings; the date o extension of
the mine workings, and a coal section at
the face of each working unit: the
location of all surface mine fans: the
position of all fire walls, dams, main
pumps, fire pipelines, permanent
ventilation stoppings, doors, overcasts,
undercasts, permanent seals, and
regulators; the direction of the
ventilating current in the varhus parts
of the mine at the time oi~making the
latest surveys; sealed areas; known
bodies of standing water in other mine
workings, either in or above the
workings of the mine; areas affected by
squeezes: the elevations of surface and
underground levels of all shafts, slopes,
or drifts, and the elevation of the floor,
bottom of the mine workings, or mine
survey stations in roof at regular
intervals in main entries, panels, or
sections, and sump areas, Any maps
submitted to the MHSA which show any
of the specific data required by this
subparagraph shall be acceptable in
fulfillment of the requirements hereof,
Any maps submitted to the OSM to
show subsidence shall also be submitted
to the Mining Supervisor.

(c) Surface mine maps. Surface mine
maps shall, in addition to the general
requirements of paragraph (a) of this
section, include the date of extension of
the mine workings and a detailed ,
stratigraphic section at intervals
specified in the approved mining and
operations plan. Such maps shall show
the highwall; all worked-out and
reclaimed areas; the uncovered, but
unmined, coal beds; the elevation of the
top of the coal beds; and known bodies
of tanding water.

(d) Vertical projections and cross i
sections of mine workings. When
required by the Mining Supervisor,
vertical projections and cross sections
shall accompany plan views.
I (e) Accuracy of maps. The accuracy of

maps furnished shall meet acceptable
standards and shall be certified by a
professional engineer, professional land
surveyor, or other professionally
qualified person.

(f) Liability of lessee for expense of
survey. If the operator fails to furnish a
required or requested map, the Mining
Supervisor, if necessary, shall employ a
,professionally qualified person to make
the required survey and map, the cost of
which shall be charged to, and promptly
paid by, the operator.

(g) Incorrect maps. If any map
submitted by an operator is believed to
be incorrect, the Mining Supervisor may
employ a professionally qualified person
to make a survey and any necessary
maps. If the survey shows the maps
submitted by the operator to be
substantially incorrect, in whole or In
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part, the cost of making the survey and
preparing the maps shall be charged to,
and promptly paid by, the operator.

Performance Standards

§ 211.40 Exploration, surface mining, and
underground mining standards.

The following performance standards
shall apply to exploration, development,
production, mineral resource recovery
and protection, MER, preparation and
handling of coal under Federal coal
leases, coal licenses, exploration
licenses, and approved LMU's.

(a) Performance standards for
exploration outside of an approved
OSM permit area are: (1) The operator
shall comply with all applicable
environmental and reclamation
performance standards of 30 CFR 815.15,
OSM's Permanent Program Performance
Standards-Coal Exploration.

(2) The operator shall, when required
by the Mining Supervisor, set and
cement casing in the hole and install
suitable blowout prevention equipment
when drilling on lands valuable or
potentially valuable for oil and gas or
geothermal resources.

(3) Ex ploration drill holes will be
conditioned as required by this section
and 30 CFR 815.12(g). In addition, all
exploration drill holes will be required
to be plugged and capped with at least
10 feet of cement or other permanent
plugging material which is unaffected by
water and hydrocarbon gases and which
under normal hole pressures will
prevent the migration of gases and
water in the drill hole, or shall be
managed to prevent water pollution and
mixing of ground and surface waters
and to ensure the safety of people,
livestock, wildlife, and machinery.

For exploration holes drilled deeper
than stripping limits, the operator shall
plug, using cement or other suitable
plugging material approved by the
Mining Supervisor, the hole through the
thickness of the coal seam(s) or other
mineral deposit(s) for a distance of at
least 50 feet above and below the coal
seam(s) or mineral deposit(s) or to the
bottom of the drill hole, unless
otherwise specified in writing by the
Mining Supervisor.

(4) The operator shall retain, unless
otherwise authorized by the Mining
Supervisor, representative samples of all
drill cores or cuttings for 1 year and
shall make such cores or cuttings
available for inspection or analysis by
the Mining Supervisor, if requested.
Confidentiality of such information will
be accorded pursuant to the provisions
of § 211.6 of this part.

(5) The operator may utilize
exploration drill holes as surveillance

wells for the purpose of monitoring
subsequent operations upon the
quantity, quality, or pressure of ground
water or mine gases only with the
written approval of the Mining
Supervisor, in consultation with the
Regional Director. The operator may
utilize exploration drill holes for further
use as water wells only after approval
of the operator's written request by the
Mining Supervisor and the surface
owner or appropriate authorized officer,
in consultation with the Regional
Director. All such approvals shall be
accompanied by a corresponding
transfer of responsibility for any liability
for damage and eventual plugging.

Nothing in this paragraph shall
supersede or affect the applicability of
any State law requirements for such a
transfer.

(b) Generalperformance standards
for surface and underground mines. (1)
Maximum Economic Recovery (AMER).
The operator shall conduct operations to
achieve the MER of the coal. A formal
MER determination will be made at the
time of mine plan approval. To gain the
MER of the coal seam(s), the following
conditions and factors would have to be
considered and evaluated by the Mining
Supervisor

(i) Method of mining and recovery
rate.

(ii) Thickness of all coal seams
encountered by drilling.

(iii) Coal quality and value.
(iv) Access to the coal.
(v) Mine equipment.
(vi) Sequence of mining.
(vii) Thickness and characteristics of

the interburden and overburden.
(viii) Condition of immediate floor and

.roof rock.
(ix) Geologic conditions such as

faults, dikes, and other adverse
conditions.

(x) Distance from market.
(xi) Method of transportation to

market.
(xii) Estimated costs of mining

(including reclamation and opportunity
costs) and estimated revenues.

(xiii) Estimated costs of coal
preparation plants.

[2) Diligent development. The
operator is required to meet the diligent

. development requirements of 43 CFR
3475.4.

(i) Diligent development for coal
leases issued prior to August 4,1976,
must be met between June 1,1976, and
June 1. 1986.

(ii) If a lease(sl issued prior to August
4,1976, is consolidated into an enlarged
LMU. the LMU is required to meet
diligent development between the
effective date of the enlarged LMU and
June 1, 1986, except that lease

production between June 1.1976, and
the effective date of the enlarged LMU
may be applied toward the diligence
requirement of the enlarged LMU.

(iii) If Federal coal leases with
different issue dates are included in the
same LMU. the date for achievement of
diligent development of the LMU shall
be based on the date of the Federal
lease with the earliest issue date. If a
lease(s) issued after August 4, 1976, is
included in an LMU with a lease(s)
issued prior to August 4,1976, the LMU
must meet the diligent development
requirements between the effective date
of the LMU and June 1,1986.

(iv) For leases issued after August 4,
1976, the lease must meet the diligent
development requirements within 10
years after the effective date of the
lease.

(v) The time to achieve diligent
development on a lease cannot be
extended solely by inclusion of that
lease in an LMU with other leases.

(vi) Diligent development
requirements for leases issued prior to
August 4,1976, may be extended in
accordance with 43 CFR 3475.4(b).

(vii) When an approved LMU meets
the diligent development requirements
for commercial quantities, each Federal
lease in the LMU is considered to have
complied with the diligent development.

(viii) Applications for extension of the
requirement for meeting diligent
development shall be submitted in
triplicate to the Mining Supervisor for
review and for recommendation to the
Secretary.

(3) Continued operations. After
meeting diligent development, operators
are required to comply with the
continued operations requirements of 43
CFR 3475.4. The operator shall meet
continued operations by the following:

(i) When diligent development has
been achieved on a lease or LMU, the
lease or LMU is subject to continued
operations in the next lease orLMU
year and each year thereafter, unless the
Mining Supervisor authorizes the
payment of advance royalty in lieu of
continued operations.

(ii) Continued operations means
production of coal equal to 1 percent of
the LMU reserves for each of the first 2
years following the achievement of
diligent development, and an average
annual amount of 1 percent thereafter
based on a 3-year period.

(iii] When an approved LMU meets
continued operations, each Federal
lease in the LMU is considered to have
complied with the continued operations.

(iv) If an LMU fails to meet continued
operations in any year, the operator may
request the Mining Supervisor to
authorize the payment of advance
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royalty in lieu thereof in accordance
with 43 CFR 3473.3-2(b).

(v) When the payment of advance
royalty is authorized, it is paid in
advance for the year following the year
in which the continued operations
requirement was not met,-

(vi) The lessee's requests for
authorization of advance 'oyalty
payments shall include the reasons the
lease or LMU did not meet continued
operations and show that the
authorization to pay advance royalty in
lieu of continued operations is in the
public interest.

(vii) Advance royalty payments for
each lease or LMU will be based on a
percentage of the value of a minimum
number of tons which shall not be less
than lease terms for production. For any
lease issued after August 4, 1976, the
minimum number of tons shall be
determined on a schedule sufficient to
exhaust the lease reserve on that portior
of reserves applicable to Federal leases
in an LMU in 40 years from approval
date of the mining plan. For any lease
issued before August 4, 1976, the
minimum number of tons shall be
-determined on a schedule sufficient to
exhaust the leased reserves from June1,
1976. The Mining Supervisor will
establish a value for the coal to
calculate the advance royalty owing.

(viii) Advance royalty payments made
in the first 20 years of a lease issued or
readjusted after August 4, 1976, can be
credited against production royalty in
that 20-year period only. Advance
royalty paid after the first 20 years can
be credited on production royalty during
an extended or continued period of the
lease.

(ix) The use of advance royalties in
lieu of continued operation shall not be
permitted for more than a total of 10
years during the life of any lease,
including the life of the lease after
readjustment.

(4) Recoverable coal waste. The
operator shall store waste containing
coal in such quantity that it may be later
separated by.washing or other means in
a manner approved by the Mining
Supervisor.

(5) Unsuspected wells. The operator
shall promptly notify the Mining
Supervisor if operations re'veal
unsuspected wells or drill holes which
could affect mining operations and take
no further actions which would disturb
such wells or drill holes without his
prior approval.

(6) Mineral resource recovery and
protection. The operator shall conduct
operations to efficiently recover'the coal
resources to avoid waste or loss of coal
or other mineral resources; to prevent
damage or degradation to coal-bearing

or other mineral-bearing formation; and
to insure that all mineral resources are
protected upon abandonment.

Release of lease bond. Subsequent to
temporary or permanent abandonment
of mining operations, the Mining
Supervisor will determine if the lessee
has met obligations required under the
lease bond for mineral resource ,
recovery and protection, rentals, and
royalties. The Mining Supervisor will
make appropriaterecommendations to
the appropriate authorized officer for
reduction or termination of the lease
bond.
-- (8) Preparation plants. The operator
shall conduct coal preparation
operations to avoid coal waste and to
encourage maximum economic recovery.
The operator shall consider utilization of
coal washing or cleaning techniques in
order to meet requirements for the
maximum economic recovery of the coal

i on the LMU.
(c) Performance standards for

underground mines.-(1) Maximum
economic recovery (MER). Underground
mining operations shall be conducted so
as to yield the MER of the coal deposits
consistent with the protection and use of
other natural resources, sound economic
and mining practice, and the protection
of the environment. No entry, room, or
panel working in which the pillars have
not been completely extracted within
safe limits shall be permanently
abandoned or rendered inaccessible,
except with the prior written approval of
the Mining Supervisor.

(2) Subsidence. The operator shall
- adopt mining methods which insure

MER, as determined by the Mining
Supervisor, except in those'areas where
it is determined that a degree of
subsidence is not permissible. Where
recovery of the coal deposit must be
limited to protect surface values, it shall
be restricted after consultation with the
Regional Director, OSM, according to 30
CFR 817:121 through 817.126, provided
that nothing in this Section shall be
construed to prohibit the general use of,
standard method of room and pillar
mining.

Each operator of an underground coal
mine shall adopt measures consistent
with known technology in order to
prevent or, in those instances where the
mining method used requires planned
subsidence in a predictable and •
controlled manner, control subsidence,
maximize mine stability, andmaintain
the value and use of surface lands
consistent with 30 CFR 817.121, 817.122,
817.124, and 817.126.

Where pillars are not removed and
controlled subsidence is not part of the
mining plan, pillars of adequate ,
Sdimensions shall be left for surface

stability, giving due consideration to the
thickness and strength of the coal beds
and of the strata above and immediately
below the coal bed.

(3) Top coal. Top coal will not be used
for primary roof support in underground
mines. Where technically feasible,
mining will be conducted to the roof
rock, and the roof rock shall be secured
as primary roof support. Mining in thick
seams will recover coal to a nominal.
mining height in the top part of the
seam. The determination of mining
height will take into consideration
safety factors, available equipment, and
the overall seam thickness. The bottom
coal left will be maintained at a uniform
thickness to allow recovery in the future
as new technology is developed and
economics allow. Provided, however, If
the operator can demonstrate to the
Mining Supervisor that some top coal
must be left to protect the roof rock from
rapid deterioration or the top part of the
seam is not marketable because of
distinct quality deficiencies, top coal
may be left when approved in writing by
the Mining Supervisor.

(4) Multiple seam mining.-(i)
Sequence of mining. In general, the
available coal in the upper beds shall be
worked out before the coal in the lower
beds is mined, and simultaneous
workings in an upper coal bed shall be
kept in advance of the workings in each
lower bed. The Mining Supervisor may
authorize mining of any lower beds
before mining the available coal in each
known upper bed only after a technical
justification has been submitted to the
Mining Supervisor by the operator and
has shown that recovery of the upper
coal will not be adversely affected.

(ii) Protective barrier pillars in
multiple seam mining. In areas subject
to multiple seam extraction, the
protective barrier pillars for all main
and secondary slope entries, main
haulageways, primary aircourses,
bleeder entries, and manways in each
seam shall be superimposed regardless
of vertical separation of rock
competency; however, modifications,
exceptions, or variations of this
requirement may be approved in
advance by the Mining Supervisor.

(5) Advance workings. Where the
room-and-pillar or other system of
mining requires advance workings in
solid coal, including entries, room, or
crosscuts, the lessee shall leave
sufficient pillars to ensure the MER of
the coal deposils upon retreat.

(6) Pillars left for support.-(i) Barrier
pillars. The operator shall not, without
the prior consent of the Mining
Supervisor, mine any coal, drive any
underground workings, or drill any
lateral bore holes within 50 feet of any
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of the outside boundary lines of the
leased lands, or within such greater
distance of said boundary lines as the
Mining Supervisor may prescribe with
consideration for State law. The
operator may be required to pay for
unauthorized mining of barrier pillars.
The Mining Supervisor may require that
payment shall be up to and including the
full value of the coal mined from the
pillars.

(ii) Barrier pillars on adjacent
unleased Federal lands. If the coal
beyond any barrier pillar has been
worked out and the water level beyond
the pillar is below the lessee's adjacent
operations, the operator shall, on the
written order of the Mining Supervisor,
mine out and remove all available
Federal coal in such barrier, if it can be
mined without undue hardship to the
lessee and with due consideration for
safety and pursuant to existing surface
mining, reclamation, and-environmental
rules.

(iii) Privately or Indian-owned coal on
adjoining premises. If the coal in
adjoining premises is privately or Indian
owned and this coal has been worked
out, an agreement may be made with the
coal owner for the extraction of the coal
remaining in the barrier pillars which
otherwise may be lost.

(7) Development of leased tract
through adjoining mines. An operator
may, with the approval of the Mining
Supervisor, mine leased lands from an
adjoining underground mine on land
privately owned or controlled or from
adjacent leased lands, subject to the
fight of free access to the Federal
premises by the Mining Supervisor.

(d) Performance standards for surface
mines.-(1) Maximum economic
recovery (MER). The operator shall
conduct surface mining operations so as
to yield the MER of the coal deposits
consistent with the protection and use of
other natural resources, sound economic
and mining practice, and the protection
of the environment.

(2) Pit widths for each seam shall be
so engineered and designed as to
minimize the amount of coal fender to
be left as a permanent pillar on the spoil
side of the pit.

(3) The amount of bottom or rider coal
seams wasted in each pit will be
minimized consistent with the coal
quality standards that must be
maintained by the operation.

(4) The abandonment of a mining area
due to thinning of coal beds or reduction
in the quality of the coal shall require
the approval of the Mining Supervisor.

(5) If a coal seam exposed by surface
mining or an accumulation of slack coal
or combustible waste becomes ignited,
the operator shall immediately take all

necessary steps to extinguish the fire
and protect the remaining coal.

(6) The Mining supervisor will
approve the conditions under which a
surface mine will be temporarily
abandoned, pursuant to the
requirements of development,
production, resource recovery and
protection, and royalties.

(7) Barrier or boundary coal. The
operator may be required by the Mining
Supervisor, in the interest of
conservation of natural resources, to
mine coal up to the lease boundary line;
provided that the mining does not
violate State law, the mining is in
compliance with existing Federal
environmental and reclamation laws
and rules, the mining does not conflict
with the existing surface rights, and the
mining is carried out without undue
hardship to the lessee and with due
consideration for safety.

(e) Performance standards for auger
mines. (1) If auger mining is proposed,
the Mining Supervisor shall take into
account the percentage of recovery,
which ingeneral shall exceed 30
percent; and the probable effects on
recovering the remaining adjacent coal
reserves by underground mining. If
underground mining from the highwall
or outcrop is contemplated in the
foreseeable future, auger mining may
not be approved since underground
mining will assure greater recovery of
the unmined reserves. Where auger
mining is authorized, the Mining
Supervisor will require leaving sufficient
pillars at regular intervals along the
highwall or outcrop to assure access to
the unmined reserve. The size of pillars
to be left will be determined by the
Mining Supervisor and will be of
sufficient size to accommodate the
necessary underground development
entries with sufficient barrier pillars to
protect the development entries.

(2) A plan for recovery of coal by
auger methods shall be designed to
achieve MER.

(3) Auger mining must comply with
the provisions of this part and 30 CFR
741.14(i), 30 CFR 785.20, and 30 CFR Part
819.

§ 211.41 Completion of operations and
abandonmenL

(a) Before permanent abandonment of
exploration operations, all openings and
excavations shall be closed, backfilled,
or otherwise permanently dealt with in
accordance with sound engineering
practices and according to the approved
plan. Drill holes, trenches, and other
excavations for exploration shall be
abandoned in such a manner as to
protect the surface and not to endanger
any present or future underground

operation, or any deposit of oil, gas,
other mineral resources, or ground
water. Areas disturbed by exploration
operations outside the approved OSM
permit area will be graded, drained, and
revegetated in accordance with the
approved plan.

(b) Upon permanent abandonment of
any mining operation, the Mining
Supervisor will require that the unmined
coal and other mineral resources will be
adequately protected.

Reports, Records, Royalties, and Audits

§211.62 Reports.
(a) Exploration reports. The operator

shall file, in duplicate, with the Mining
Supervisor the information required in
paragraph (b):

(1) Within 30 days after the end of
each calendar quarter.

(2) Promptly upon request.
(3) Promptly upon completion or

suspension of exploration operations.
(4) As provided in the lease or

exploration license.
(b) Report content. The exploration

report shall contain the following
information:

(1) Identity and location of the lease
or exploration license lands.

(2) Nature of exploration operation.
(3) Number of completed holes drilled

and/or other work performed during the
quarter.

(4) Total footage drilled during the
quarter or other period as determined by
the Mining Supervisor.

(5) Map showing all drill holes or
other excavation locations and the coal
outcrop.

(6) Analyses of coal and other
pertinent tests of information on
overburden characteristics obtained
from the activity during the quarter.
Coal analyses includes any tests for
methane or other gaseous hydrocarbons.

(7) Signed copies of records and
geological interpretation of all
exploration operations performed on the
lease or licensed lands, including
recoverable reserve calculations along
with vertical cross sections through the
land.

(8) Copies of all in-hole mechanical or
stratigraphic surveys or logs, such as
electric logs, gamma ray-neutron logs,
sonic logs. or any other logs produced.
The records shall include a log of all
strata penetrated and conditions
encountered such as water, quicksand,
gas, or any unusual conditions.

(9) Reclamation employed on the
disturbed areas.

(10) A statement on availability and
location of the representative samples of
all drill holes, cores, or cuttings retained
by the operator pursuant to § 211A0(a).
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(11) Any other information requested
by the Mining Supervisor, or requested
by the Regional Director through the
Mining Supervisor..

(c) Production reports and payments.'
(1] Operators shall report on the form o
provided, within 30 days after expiratior
of the period covered by the report, all
coal mined, the basis for computing
royalty, and make all payments due.

(2) Licensees shall report all coal
mined on a semiannual basis on the
report form provided.

(d) Penalty. If an operator records or
reports less than the true weight or
value for coal mined, the Secretary may
impose a penalty equal to either double
the amount of royalty due on the
shortage, or the full value of the
shortage. If, after notice, a lessee or
permittee maintains false records or
files false reports, the Mining Supervisor
may recommend that action be initiated
to cancel the lease or permit, in addition
to the imposition of any penalties.

(e) Confidentiality. Confidentiality of
any information required under this
Section shall be determined in
accordance with § 211.6 of this part.

§ 211.63 Royalties.
(a) Lessees shall submit, unless

otherwise provided for in the lease,
royalty payments on a monthly basis.
The payment shall be made within 30.
days after the end of the calendar month
for which the royalty is owed.

(b) Royalty paid on a cents-per-ton
basis or gross value basis shall be paid
on the coal sold, used, or placed in
inventory, where the inventory exceeds
that which the Mining Supervisor
determines to be in excess of that
required for mining and processing
operations

(c) Where royalty is based on a.
percentage basis, the value of coal for. -
royalty purposes shall be the gross value
at the point of sale. For captive
operations or other than arms-lengths
transactions, the Mining Supervisor will
determine the point for gross value
determination and gross value.

(d) The gross value shall be the sale or
contract unit price times the number of
units sold. If the Mining Supervisor
determines:

(1) That a contract of sale or other
business arrangement between the
lessee and a purchaser of someor all of
the coal produced from the lease is not a
bona fide transaction between
independent parties because it is based
in whole or in part upon considerations
other than the value of the'coal; or

(2) That no consideration is received
from some or all of such coal becaus6
the lessee is consuming such coal for his
own use or adding it to inventories, and

for which royalty is due and payable in
accordance with § 211.62(c), the Mining
Supervisor shall determine the gross
value of such coal taking into account:

(i) Any consideration received by the
lessee in otherTelated transactions.

n (ii) The highestprice paid for coal of
like quality produced from the same
general area during the lease month.

(iii) Contracts or other business
arrangements between coal producers
and purchasers for the sale of coal other
than coal produced under such lease,
which are comparable in terms, volume,
time of execution, area of supply, and
other circumstances; and

(iv) Such other relevant factors as the
Mining Supervisor may deem
appropriate.

(e) If additional processing of the coal
is performed prior to sale, such as
washing to remove waste, bone, or other
impurities, the processing costs abovethe cost of primary crushing, storing,
and loading may be deducted from the
gross value ifi determining value for
royalty purposes. The Mining Stipervisor
will allow such deductions only when,
in his jddgment and subject to his audit,
the lessee provides an accurate account
of the costs incurred and the operation
meets maximum economic recovery of
the coal.

(f) If a Federal coal lease is developed
by in situ technology, the gross value of
production, for the purpose of computing
royalty, shall be the sale or contract unit
price of liquid and/or gaseous products
times the number of units sold;
provided, however, that where the
Mining Supervisor determines:

(1) That a contract of sale of other
business arrangement between the
lessee and a purchaser of some or all of
the products from the lease is not a bona
fide transaction between independent
parties because it is based in whole or
in part upon considerations other than
the value of the products; or

(2) That no consideration is received
for some or all of such products because
the lessee is consuming them, the
Mining Supervisor shall determine the
gross value of the products taking into
account:

(i) Any considerations received by the
lessee in other related transactions.

(i) The highest price paid for
production of like quality produced from
the sam& general area during the lease
month.

(iii) Contracts or other business
arrangements between producers and
purchasers for the sale of like products
which are comparable in terms, volume,
time of execution, area of supply, and
other circumstances.

(iv) Such other relevant factors as the
Mining Supervisor may deem
appropriate.

(g) If a coal lease that provides for a
cents-per-ton royalty is developed by in
situ technology, the Mining Supervisor
will establish a procedure for -
calculating tonnage for royalty purposes.

(h) The royalty shall be paid on the
actual weight of the coal sold, used, or
placed in inventory.

(i) In the event waste piles or slurry
ponds are reworked to recover coal, or If
a market becomes available to sell the
waste products containing coal, the
lessee shall pay royalty at a rate ;
specified in the lease at the time of
recovery. The lessee shall make
payment based on the Federal share of
the coal when the coal is recovered
during the term of the lease whether or
not it is stored on Federal lands, Where
such waste containing coal from a
Federal lease ib commingled with
similar reject from private lands, the
lessee shall maintain adequate records
from which Federal ownership of coal In
the waste may be determined,

(j) Applications for reduction of
royalty shall be filed In triplicate with
the Mining Supervisor in accordance
with 43 CFR 3473.3-2 and this part. The
Mining Supervisor shall review and
process such application in the interest
of conservation of natural resources tnd
for the purpose of encouraging the
greatest ultimate recovery of coal,

(1) If the application does not meet the
criteria of 43 CFR 3473.3-2 or this part,
the Mining Supervisor may reject such
application or request more data from
the operator.

(2) If the application meets the criteria
of 43 CFR 3473.3-2 and this part, the
Mining Supervisor shall act upon the
application.

§ 211.65 Audits.
An audit of the accounts and books of

lessees for the purpose of determining
compliance with lease terms relating to
royalties may be required annually or at
other such times as may be directed by
the Mining Supervisor. Such audit shall
be performed by a qualified independent
certified public accountant or by an
independent public accountant licensed
by a State, territory, or insular
possession of the United States or by the
District of Columbia, and at the expense
of the lessee. The lessee shall furnish,
frde of cost, duplicate copies of audit
reports which express opinions on such
compliance to the Mining Supervisor
within 30 days after the completion of
each audit. Where such audits are
required, the Mining Supervisor will
specify the purpose and scope of the
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audit and the information which is to be
verified or obtained.

§ 211.66 Maintenance of and access to
records.

(a) Lessees shall maintain current and
accurate records showing: (1) The
weight of all coal mined, sold, used on
the premises, or otherwise disposed of,
and all coal in storage (remaining in
inventory).

(2) The prices received for all coal
sold and to whom and when sold.

(b) The Mining Supervisor, or his
designee, shall have access to all
records of the lessees pertaining to
compliance with lease terms relating to
royalties, including, but not limited to:
(1) Quantities mined, processed, sold,
delivered, or used by the lessee.

(2) Prices received for mined or
processed products, prices paid for like
or similar products, and internal transfer
prices.

(3) Costs of mining, processing,
handling, and transportation.

(c) Licensees must maintain a current
record of all coal mined and removed.
Inspection, Issuance of Orders,
Enforcement, and Appeals

§ 211.70 Inspections.
The operator shall provide access at

all reasonable time. for the Mining
Supervisor to inspect or investigate the
operation to determine whether it is in
compliance with all applicable laws,
rules, and orders; the terms and
conditions of the lease or license; and
the requirements of any approved
exploration or mining and operations
plan for.

(a) Production practices;
(b) Development;
Cc) Mineral resource recovery and

protection;
(d) Diligent development and

continued operations;
(e) Royalty and rental audits
(f) Mineral abandonment;
(g) MER determinations; and,
fh) Environmental and reclamation

practices and protection for exploration
activities outside an approved OSM
permit area.

§ 211.71 Notices and orders.
(a) Address of responsible party.

Before beginning operations, the
operator shall inform the Mining
Supervisor in writing of the operator's
temporary and permanent post office
address and the name and post office
address of the superintendent or
designated agent who will be in charge
of the operations and who will act as the
local representative of the operator.
Thereafter, the Mining Supervisor shall

be informed of any change of such
address.

(b) Receipt of notices and orders. The
operator shall be construed to have
received all notices and orders that are
mailed by certified mail, return receipt
requested, posted at the mine or mine
office or handed to the superintendent,
the mine foreman, the mine clerk, or
higher officials connected with the mine
or exploration site for transmittal to the
operator or his local representative.

§ 211.72 EnforcemenL
(a) If the Mining Supervisor

determines that an operator, subject to
the provisions of this part, has failed to
comply with the rules of § 211.2 through
211.80 in this part, the terms and
conditions of the lease or license, the
requirements of an approved
exploration or mining and operations
plan, or orders of the Mining Supervisor,
and such noncompliance does not
threaten immediate and serious damage
to the mine or the deposit being mined,
or other valuable mineral deposits or
other resources or royalty provisions,
the Mining Supervisor shall serve a
notice of noncompliance upon the
operator by delivey in person to him or
his agent, or by certified or registered
mail addressed to the operator at his
last known address. Failure of the
operator to take action in accordance
with notice of noncompliance within the
time limits specified by the Mining
Supervisor, or to initiate an appeal
pursuant to Part 290 of this title, shall be
grounds for suspension of operations
upon notice by the Mining Supervisor, or
his recommendations for the initiation of
action for cancellation of the lease or
license and forfeiture of any lease
bonds. A suspension of operations and
production shall not preclude the OSM
from requiring the operator to continue
to comply with the reclamation
requirements of 30 CFR Subchapter K
and this part.

(b) The notice of noncompliance shall
specify in what respect the operator has
failed to comply with the provisions of
applicable rules, the terms hnd
conditions of the lease or license, the
requirements of an approved
exploration or mining and operations
plan, or the orders of the Mining
Supervisor, and shall specify the action
which must be taken to correct such
noncompliance and the time limits
within which such action must be taken.
A written report shall be submitted by
the operator to the Mining Supervisor
when such noncompliance has been
corrected.

(c) If, in the judgment of the Mining
Supervisor, an operator is conducting
activities which fail to comply with the

provisions of §§ 211.2 through 211.80 of
this part, the terms and conditions of the
lease or license, the requirements of
approved exploration or mining and
operations plans, or the Mining
Supervisor's orders, and which threaten
immediate and serious damage to the
mine, the deposit being mined or other
valuable ore-bearing mineral deposits,
or in instance of exploration outside of
an OSM permit area, serious
environmental or reclamation damage,
the Mining Supervisor shall order the
immediate cessation of such activities,
without prior notice of noncompliance.
Such order may be appealed as
provided in Part 290 of this title.
Compliance with such order shall not be
suspended by reason of the taking of
such an appeal, unless such suspension
is ordered in writing by the official
before whom such appeal is pending,
and then only upon a determination by
such official that such suspension will
not be detrimental to the lessor or
adversely affect the public interest, or
upon submission of a bond deemed
adequate to indemnify the lessor from
any resulting loss or damage.

(d) The Mining Supervisor shall
enforce requirements of the SMCRA
including § § 211.81 through 211.98 only if
he finds a violation, condition, or
practice for which an authorized
representative of the Secretary is
required to act pursuant to 30 CFR
843.11 and 843.12.

(e) The Mining Supervisor is
responsible for enforcing the regulations
issued by the DOE relating to the leasing
of mineral resources under the
Department of Energy Organization Act,
42 U.S.C. 7152 and 7153.

§211.73 Appeals.
(a) Orders, determinations, decisions,

and notices issued pursuant to the
provisions of §§ 211.2 through 211.80 of
this part may be appealed as provided
in Part 290 of this title.

(b) Decisions issued by the Mining
Supervisor under § 211.72(d) for
environment and reclamation
requirements may be appealed pursuant
to 43 CFR Part 4.

Logical Mining Units

§ 211.80 Logical Mining Units.
General. Every Federal coal lease is

considered to be an LMU on the
effective date of the lease or June 1,
1976. whichever is later. Any LMU may
be enlarged by the addition of other
Federal coal leases or with interests in
non-Federal coal deposits, or both. Any
LMU may be diminished by creation of
other separate leases or LMU's. An LMU
containing any interest (Federal or non-
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Federal) other than a single Federal
lease shall become effective or may be'
enlarged only at the direction of the
Mining Supervisor, or upon approval by
the Mining Supervisor when requested
by the lessee or operator. An LMU
combining only Federal coal leases
issued after August 4, 1976, may be
established at the initiative of the lessee
or operator, or by order of the Mining
Supervisor. The Mining Sup6rvisor may
not direct the establishment of an LMU
containing leases issued prior to August
4, 1976, until the terms of the leases are
readjusted to include the requirements
of the FCLAA. Leases issued or
readjusted prior to August 4, 1976, but
not since readjusted to conform to the
requirements of the FCLAA may only be
included in an enlarged LMU upon an
operator's application and the Mining
Supervisor's approval. Any lease
included in such an LMU shall be
amended so that its terms and.
conditions are consistent with the'
requirements imposed on the LMU of
which it has become a part.

(a) Criteria for approving or directing
the establishment of an LMU. An LMU
shall be approved by the Mining
Supervisor if the following criteria are
met:'

(1) The LMU consists of one or more
Federal coal leaseholds, and may
include intervening or adjacent non-
Federal lands..

(2) The LMU is contiguous and under
the effective control of a single' operator.
(For purposes of this Part, 'contiguous"
shall mean having at least ohte point in
common.)

(3) The LMU does not exceed 25,000
acres, including Federal and non-
Federal coal deposits.

(4) The LMU can be developed as a
single operation in an efficient,
economical, and orderly manner with
MER. of the coal with due regard for: (i)
Conserving the coal-and other resources.

(ii) Minimizing surface occupancy and
disturbance.

(iii) Minimizing the impact on the
environment.

(5) The LMU reserves shall be
exhausted within 40 years of the
approval of the first mining plan for the
LMU, or within 40 years from the
effective date of an enlarged LMU if all
the lands of the LMU are already
contained within an approved mining
plan.

(6) Only reserves shown by drilling or
other exploration methods to'be
recoverable are included.

(7) Geologic and geographic features,
where applicable, are adequately
considered in establishing the LMU.

(8) The applicant agrees not to
surrender rights to a deposit if it would

* interfere with or preclude MER of the
coal.

.(9) If a single lease is included in more
than one LMU, it will be segregated into
two or more leases.

(10) if only a portion of a lease is
included in an LMU, the remaining land
will be segregated into another lease or
be relinquished.

(b) Criteria for administration of LMU
operations. An LMU will be
administered in accordance with the
following criteria: (1) Mining plans for
LMU's will be required in accordance
with §§ 211.10(b) and 211.10(c) of this
part.

(2) The amount of production required
to meet diligent development or
continued operation in an LMU shall be
based on the LMU reserves; for leases
consolidated into an enlarged LMU,
lease production between June 1, 1976,
and the effective date of the enlarged
LMU may be applied toward the
diligence requirement of the LMU.

(3) The achievement of diligent
development and continued operation
requirements anywhere within the LMU,
on either Federal or non-Federal coal
deposits or a 'combination thereof, shall
be deemed to satisfy the diligent
development and continued operation
requirements for each Federal lease in
the LMU.

(4) Where production from non-
Federal lands is the basis, in whole or in
part, for satisfaction of the requirement
that the lessee achieve diligent
development or continued operation, the
lessee must provide a certified report of
such production anindally, which shall
include a map sho ving the area mined
and the coal thickness mined.

(5) The rental and royalty payments
on all Federal leases in an LMU will be
combined, and advance'royalties paid
on any Federal lease in that LMU may
be credited against the combined
Federal production royalties.

(6) An LMU shall not provide for
apportionment of production or royalties
among the separate tracts based upon
the coal reserves included-in an LMU.
Royalty will be paid only to the lessors
from whose lands the coal is produced
in the LMU. Royalty will be paid at the
rate specified in the individual leases
from which coal is produced.

(7) The boundaries of an LMU may
later be modified either upon
application by the lessee and with the
approval of the Mining Supervisor after
consultation with'the authorized officer
or by direction of the Mining Supervisor
after consultation with the authorized
officer.

(c) Contents of an application. An
operator must submit seven copies of

the application containing the following
information to the Mining Supervisor If
the operator is applying on his own
initiative to combine lands into an LMU,
or if he is directed to do so by the
Mining Supervisor, in accordance with
§ 211.80, General:

(1) Name and address of the
designated operator of the LMU.

(2) Description of the land and all
known coal beds within an LMU,
Identification of those beds proposed to
be excluded from any Federal lease
which would be a part of the LMU.

(3) Location map of the LMU to the
scale of not smaller than 1"=1,000'
which shows: (i) Proposed boundaries of
the LMU.

(i) Lease designation and numbers.
(iii) Surface and mineral ownership.
(iv) Legal land subdivision lines.
(v) Significant geologic and

geographic features and cultural and
natural-resources which may influence
mining methods, mining limits, and coal
recovery.

(vi) Locations and surface elevations
of drill holes that penetrate coal
deposits.

(vii) Any lands designated as
unsuitable for mining by the surface
managing agency or the Regulatory
Authority under the SMCRA.

(4) Evidence of ownership or control
of all the coal land in the LMU, together
with a statement showing ownership or
control by the applicant of any oth6r
coal contiguous to the LMU.

(5) Typical stratigraphic sections
showing all coal beds.

(6) Coal analyses by coal beds where
available.

- (7) Coal isopach maps on all beds of
minable thickness.

(8) Overburden isopach maps for
surface minable areas only.

(9) Recoverable reserves for each coal
bed within the LMU by individual lease
for Federal lands and in aggregate for
non-Federal lands that are included In
the LMU proposal.

(10) General plan of development,
including: (i) Narrative describing the
proposed development schedule.

(ii) Type and schedule of proposed
development expenditures.

(iii) Area to be covered by the mining
plan.

(iv) Area to be mined and projected
mining sequence in at least 5-year
intervals.

(v) Market for anticipated production,
(11) Statement of the advantages

accruing to lessee and lessor by LMU
establishment.

(12) Explanation of how MER of all
coal in the lands will be achieved by
establishment of the LMU.
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(13] Royalty and rental rates and the
issuance and/or readjustment date of
each lease to be included in the
application.

(d) Confidentiality. If any confidential
information is included in a request to
establish an LMU and identified as such
by the operator, it shall be treated in
accordance with 43 CFR Part 2 and 30
CFR 211.6.

Initial Regulatory Program on Federal
Lands of the Surface Mining Control and
Reclamation Act of 1977

§ 211.81 Applicability.
(a) All surface coal mining operations

on Federal lands shall comply with the
General Performance Standards of 30
CFR Part 715, the Special Performance
Standards of 30 CFR Part 716, and the
performance standards for underground
mines in 30 CFR Part 717.

(b) All surface coal mining operations
on Federal lands in Alaska from which
coal has been mined on or after August
3,1977, shall comply with all
performance standards in 30 CFR Parts
715, 716, and 717 subject to the
procedures in § 716.6.

(c) The requirements of § § 211.81
through 211.99 are applicable on Federal
lands until such time as they are
superseded by the implementation of the
permanent Federal lands program in a
State in accordance with the provisions
of 30 CFR Chapter VII,'Subchapter D.

§ 211.82 Definitions.
(a] As used in §§ 221.81 through

211.99 the following terms have the
specified meanings, except where
otherwise indicated:

Acid drainage. See § 710.5 of this title.
Acid forming materials means earth

materials that contain sulfide mineral or
other materials which, if exposed to air,
water, or weathering processes, will
cause acids that may create acid
drainage.

AcL See § 700.5 of this title.
Alluvial valley floors means

unconsolidated streamlaid deposits
holding streams where water
availability is sufficient for subirrigation
or floor irrigation agricultural activities
but does not include upland areas which
are generally overlain by a thin veneer
of colluvial deposits composed chiefly of
debris from sheet erosion, deposits
formed by concentrated runoff or slope
wash, together with talus, other mass
movement accumulation, and
windblown deposits.

Approximate original contour means
that surface configuraton achieved by
backfilling and grading of the mined
area so that the reclaimed area,
including any terracing or access roads,
closely resembles the general suface

configuration of the land prior to mining
and blends into and complements the
drainage pattern of the Water
impoundments may be permitted where
the regulatory authority determines that
they are in compliance with § 715.17.

Aquifer. See § 710.5 of this title.
Auger mining. See § 700.5 of this title.
Authorized State regulatory authority

means any State regulatory authority
exercising authority to regulate surface
coal mining operations on Federal lands
pursuant to a State/Federal Cooperative
Agreement which has been modified to
comply with the requirements of section
523(c) of the Act.

Combustible materials. See§ 710.5 of
this title.

Compaction means the reduction of
pore spaces among the particles of the
earth materials.

Disturbed area. See § 700.5 of this
title.

Diversion. See § 710.5 of this title.
Downslope. See § 710.5 of this title.
Embankment See § 710.5 of this title.
Federallands. See § 700.5 of this title.
Groundwater. See § 710.5 of this title.
Highwall. See § 710.5 of this title.
Hydrologic balance. See § 710.5 of

this title.
Hydrologic regime. See § 710.5 of this

title.
Impoundment means a closed basin

formed naturally or artificially built
which is damned or excavated for the
retention of water, sediment, or waste.

Intermittent or perennial stream. See
§710.5 of this title.

Leachate. See § 710.5 of this title.
Noxious plants. See § 710.5 of this -

title.
Office. See § 710.5 of this title.
Operator means a lessee, licensee, or

one conducting operations on lands
under the authority of the lessee or
licensee. In addition, the term
"operator" includes a person holding a
permit as these terms are defined in
§ 700.5 of this title. During the initial
regulatory program applicable to this
part, the term "operator" includes the
term "permittee" as used in Parts 715.
716, and 717 of this title.

Outslope. See § 710.5 of this title.
Overburden means material of any

nature, consolidated or unconsolidated,
that overlies a coal deposit, excluding
topsoil.

Permit. See § 700.5 of this title.
Person. See § 700.5 of this title.
Productivity. See § 710.5 of this title.
Recharged capacity. See § 710.5 of

this title.
Recurrence interval. See § 710.5 of

this title.
Regional Director means a Regional

Director of the OSM or his authorized
representative.

Regulatory Authority means the
Secretary, acting by and through the
Director, OSM: the Regional Directors of
the OSM, when authorized by this part;
and an authorized State Regulatory
Authority.

Roads means access and haul roads
constructed, used, reconstructed,
improved, or maintained for use in
surface coal mining and reclamation
operations, including roads used by
coal-hauling vehicles leading to transfer,
processing, or storage areas. The term
Includes any such road used and not
graded to approximate original contour
within 45 days of construction other
than temporary roads used for topsoil
removal and coal haulage roads within
the pit area. Roads maintained with
public funds, such as all Federal. State,
and country roads, are excluded.

Runoff water. See § 710.5 of this title.
Sediment. See § 710.5 of this title.
Sedimentation pond. See § 710.5 of

this title.
Slope. See § 710.5 of this title.
Soil horizons. See § 710.5 of this title.
Sail means overburden that has been

removed during surface mining.
Stabilize. See § 710.5 of this title.
Surface coal mining operations. See

§ 700.5 of this title.
Surface coal mining and reclamation

operation. See § 700.5 of this title.
Surface maafoging agency means a

Federal agency having administrative
jurisdiction over the surface of Federal
lands or over Federal minerals.

Surface water. See § 710.5 of this title.
Suspended solids. See § 710.5 of this

title.
Toxic-forming materials means earth

materials or wastes which, if acted upon
by air, water, or weathering processes,
may produce chemical or physical
conditions in soils or water that are
detrimental to biota or uses of water.

Toxic mine drainage. See § 710.5 of
this title.

Waste means earth materials, which
are combustible, physically unstable,
acid-forming or toxic-forming, wasted or
otherwise separated from product coal,
and are slurried or otherwise
transported from coal processing
facilities or preparation plants after
physical or chemical processing.
cleaning, or concentrating of coal.

Water tables. See § 710.5 of this title.

§ 211.83 Responslblitles.
(a) Subject to the supervisory

authority of the Secretary, the
regulations in §§ 211.81 through 211.99
shall be administered as follows:

(1) The mining Supervisor, acting
under the supervision of the Director,
Division Chief, and Conservation
Manager, is empowered to oversee
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prospecting, exploration, testing, and
development operations and shall be
responsible for operator compliance
with the royalty, development, and
resource recovery aspects of approved
mining and exploration plans in
accordance with 30 CFR 211.2 through
211.80.

(2) The Regional Director is
empowered to recommend to the
Director, OSM, approval, disapproval, or
approval upon condition of major
modifications of mining plans previously
approved under this part pursuant to the
provisions of this part and 30&CFR Parts'
715, 716, and 717.

(3) The Regional Director, acting
under the supervision and control of the
Director, OSM, is empowered to regulate
surface coal mining and reclamation
operations and abandonment operations
subject ot the provisions of this part and
the regulations in 30 CFR Parts 715, 716,
and 717 of this title. The Regional
Director, in the performance of his
duties, may consult with and solicit the
views of the Mining Supervisor, other
appropriate Federal, State, and local
agencies, and other interested parties
and. shall:

(i) Inspection of operations. Examine,
as frequently as necessary, but not less
than'one partial inspection per month
and one complete inspection per
calendar quarter, the Federal lands
where surface coal mining operations
are conducted, or land which may be
affected by such operations; inspect
such operations for the-purpose of
determining whether all provisions of
applicable performance standards-in
this Part and orders relating to the
conduct of operations and reclamation
of affected lands, and all environmental
,and reclamation requirements of
approved mining plans are being
complied with.

(ii) Compliance. Require operators to
conduct surface coal mining and
reclamation operations on Federal lands
in compliance with all provisions of the
applicable performance standards in
this Part and in 30 CFR Parts 715, 716,
and 717; all orders; all terms and
conditions of leases, permits or licenses;
and all requirements of an approved
mining plan.

(iii) Manner and form of records,
reports, and notices. Recommend to the
Director, OSM, the manner and form in
which records of mining and
reclamation operations, reports, and'
notices shall be made to comply with
the Act.

(iv) Cessation and abandonment of
operations. Upon receipt of notice of-
proposed abandonment of operations or
relinquishment of a lease, permit, or .
license, inspect and determine whether

the operator has completed his
operations in accordance with all
applicable requirements and report to'
the appropriate authorized officer of the
surface managing agency whether the
lands have been properly conditioned
for abandonment, and recommend that
the period of liability under the
appropriate bond or bonds be
terminated. Before making his
recommendation to the surface
managing agency, the Regional Director-
shall consult with and, where required,
obtain the concurrence of the Mining
Supervisor. When the surface of the
lands in a lease, permit, or license is not
owned by the United States, the
Regional Director shall, in addition,
notify the surface owner and take into
account his comments and
recommendations when making his
recommendations to the surface
managing agency. "

(v) Trespass. Report to the
appropriate authorized officer any
trespass that involves removal of coal.

(vi) Compliance or performance
bonds. Determine whether the total
amount of any bond or bonds furnished
with respect to operations subject to this
part is at all times adequate to satisfy
the estimated costs of completion of.
remaining reclamation requirements of
the approved mining plan and notify the
appropriate authorized officer in the
event of any inadequacies.

§ 211.84 General obligations of the
operator.

(a) All operations involving the
development, mining, preparation,

.handling of coal, and the reclamation
and abandonment of affected lands
.shall be conducted pursuant to the
obligations and applicable performance
standards in this Part and in 30 CFR
Parts 715, 716, and 717 and shall
conform to the provisions of all other
applicable laws and regulations,
including effluent and emission
limitations; the terms and conditions of
any applicable lease,'permit, or license;
the requirements of any applicable
approved 6xploration or mining plan;
and any notices or orders issued by the
Regional Director or the Mining
Supervisor.

(b) The operator shall take such
action as may be needed to minimize,
control, or prevent (1) soil erosion; (2)
pollution of air; (3) pollution of surface
or ground water; (4) serious diminution
of the normal flow of water; (5) adverse
impact upon fish and wildlife, especially
threatened or endangered species, and
their habitat; (6) permanent damage to
vegetative growth, crops, or timber; (7)
creation of unsafe or hazardous
conditions; (8) damage to improvements,

whether ovned by the United States, its
permittees, licensees, lessees, or by
others; (9] damage to the recreational,
cultural; scientific, historical, and known
or suspected archeological and

paleontological values of the land; and'
(10) adverse impacts upon adjacent land
uses. Good housekeeping practices shall
be observed at all times. Where any
question arises as to the necessity for or
the adequacy of an action to meet the
requirements of this paragraph, the
determination of the Regional Director
shall be final, subject to the right of
appeal as provided in 43 CFR Part 4,

(c) The operator shall promptly report
to the Regional Director or the Mining
Supervisor, as appropriate, by
telephone, accidents threatening
damage to the mine, the lands or other
resources, or accidents which could
cause air or water pollution, along with
corrective actions initiated, Within 30
days after any such accident, the
operator shall submit a detailed report
to the appropriate official, as requested,
of any damage caused by such accident
and any corrective actions taken. The
obligation set forth in this paragraph
shall be in addition to any obligations
which may arise pursuant to the Federal
Mine Safety and Health Act of 1977 and
any regulations promulgated thereunder,

(d) The operator shall submit to the
Mining Supervisor the reports required
by Part 211 of this Chapter.

§ 211.85 Procedures and public
participation.

(a) Written findings. Except as may be
otherwise expressly set forth in this
Part, all major decisions and
determinations of any Regional Director
or Mining Supervisor acting pursuant to
this part and 30 CFR Chapter VII shall
be in writing, shall set forth with
reasonable specificity the facts and the
rationale upon which such decisions or
determinations are based, and shall be
available for public inspection during
normal business hours at the offices of

'such Regional Director or Mining
Supervisor.

(b) Availability of proposed plans and
major modifications of plans. All
proposed mining plans and major
modifications thereof, submitted under
§ 211.86 of this part, shall be available
for public inspection in the office of the
appropriate Regional Director subject to
the restrictions contained in § 211.6. To
allow for such public inspection, a
,notice of availability of any such plan or
modification shall be prepared by the
Regional Director and promptly posted
at his office andmailed to the surface
owner, if other than the United States, to
appropriate Federal and State agencies,
and to the clerk or other appropriate
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officer in the county in which the
proposed operations are located for
posting or publication in accordance
with the procedures of that office. A
copy of the notice shall be published by
the Regional Director in the Federal
Register. No action with respect to
approval of any such plan or
modification shall be taken by the
Regional Director for a period of 30 days
after publication in the Federal Register.
A copy of such notice shall be published
by the operator in a local newspaper of
general circulation in the locality of the
proposed operation at least once a week
for 4 consecutive weeks.

(c) Publicparticipation. (1] Upon the
timely written request to the appropriate
Regional Director of any person having
an interest which is or may be adversely
affected, a public meeting shall be
conducted with respect to any of the
following actions:

(i) Release of any substantial portion
of a bond submitted pursuant to this
Part covering obligations of performance
or reclamation, including revegetation.

tii) Approval of final abandonment of
any operation or portion thereof.

(iii) Approval of a new mining plan or
any major modification thereof.

(2) Prior to the making of any decision
or the taking of any of the actions
described in paragraph (1) hereof, a

-notice of availability of such proposed
decision or action shall be published in
a newspaper of general circulation in
the geographical area involved at least
once in each of 2 consecutive weeks. In
addition, not less than 20 days prior to
the making of any such decision, such
notice shall be posted at the appropriate
State or regional offices of the Bureau of
Land Management, the GS, and OSM;
mailed to the operator, to all appropriate
Federal and State agencies, including all
agencies whose concurrence or
consultation is sought or required, and
to the surface owner if other than the
United States; and published in the
Federal Register. Such notice shall set a
reasonable time period, not less than 20
days from the date of publication in the
Federal Register, within which any
person having an interest which is or
may be adversely affected may, in
writing, request a public meeting
thereon.

(31 A complete transcript of any such
public meeting, including any written
comments submitted for the record,
shall be kept and maintained available
to the public during normal business
hours at the appropriate Federal office
under whose auspices such meeting is
conducted, and shall be furnished at
cost to any interested party. In making
any decision or taking any action

subject to any such public meeting, the
Regional Director shall take into account
all testimony submitted at such meeting,
including any written comments
submitted for the record.

§211.86 Exploration and mining plans.
(a) Before conducting exploration

operations, other than casual use, within
an area for which a mining permit has
been approved by the Regulatory
Authority or within an area of land on
which mining and reclamation
operations are occurring or are expected
to occur prior to the time a permit is
approved pursuant to 30 CFR Part 741.
the operator shall submit to the Regional
Director and obtain approval of an
exploration plan under 30 CFR Part 211.
Casual use, as used in this subsection,
means activities which do not cause
significant surface disturbance or
damage to lands; resources, and
improvements, such as activities which
do not include use of heavy equipment.
explosives, or vehicles off established
roads and trails.

(b) Before conducting any surface coal
mining operation on Federal lands, the
operator shall submit to the Regional
Director, and obtain approval of, a
mining plan in accordance with this
part. On any lease issued or readjusted
after August 4,1976, the first mining
plan shall be submitted to the Regional
Director not later than 3 years after the
effective date of the lease or 3 years
after the date of readjustment,
whichever is later.

(c) The operator shall submit seven
copies of the mining plans to the
Regional Director. All such mining plans
shall be identified by the name, address,
and permit or lease number(s) of coal
permits or leases, fee interest and State-
owned tracts included in the plan, and
shall show in detail the proposed
exploration, testing, development.
mining, preparation, environmental
protection, monitoring, reclamation,
abandonment methods, procedures, and
operations to be conducted during the
life of the mine. Mining plans shall be
consistent with the requirements of the
lease, permit, or license for maximizing
recovery of mineral resources, for the
protection of nonmineral resources, for
the protection of land, air, and water
resources during and after mining, and
for the reclamation of the surface of the
lands affected by the operations. The
mining plans shall show that
environmental protection and
reclamation are an integral part of the
proposed operations, will progress as
contemporaneously as practicable with
such operations, and shall provide
sufficient information to substantiate the
effectiveness of the proposed

reclamation method as required by this
Part and 30 CFR Parts 715, 716. and 717.

(d) Mining plans. A mining plan shall
include all of the following:

(1) Names. addresses, and telephone
numbers of persons responsible for
operations under the plan to whom
notices and orders are to be delivered,
and the names and addresses of surface
owners of record, and owners of record
of subsurface minerals, if other than the
United States.

(2) A description, with maps and
tables where appropriate, of the
environment within the area where
mining is to be conducted. Such
description shall include, as a minimum,
geologic conditions, including potential
geologic hazards; types, depths, and
distribution of soils; types, density
productivity, dominance, and
distribution of vegetation; climatological
data, including a monthly range of
temperatures, precipitation and average
direction and velocity of prevailing
winds; and distribution, abundance and
habitat of fish and wildlife, particularly
threatened and endangered species.

(3) A description of the condition of
the land covered by the mining plan,
including:

(i) The uses existing at the time the
mining plan is submitted for approval;
and

(ii) The capability of the land,
immediately prior to any mining, to
support alternative uses, giving
consideration to soil characteristics,
including series, types, depths and
distribution, topography, annual
precipitation, and vegetative cover.
including identification of dominant
species.

(4) A description of the use which is
proposed to be made of the land
following reclamation which shall take
into account all applicable land-use
plans and programs.

(5) A description of how the proposed
postmining land use is to be achieved,
including any necessary support
activities and facilities.

(6) A description of the proposed
operations, including:

(i] The nature and extent of the coal
deposit in terms of Btu content, ash,
water, sulphur, volatile matter, and
carbon content and including estimated
recoverable reserves.

(ii) The method of mining, including
mining sequence and proposed
production rate.

(iii] The nature and timing of
measures to be taken for surface
reclamation, including as appropriate:

(A) A reclamation schedule, including
the estimated timetable for each phase
of the work and for final completion of
the program.
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(B) The method of grading, backfilling,
soil stabilization, and compacting and
contouring.

(C) The method of soil preparation
and fertilizer application.

(D) The type and mixture of shrubs,
trees, grasses, forbes, or other
vegetation to be-planted.

(E) The method of planting, including
approximate quantity and spacing.

(iv) The engineering techniques
proposed to be used in mining and
reclamation, including the design and
construction of roads, ditches, water
retention facilities, dams, or settling
ponds, and the control of water drainage
and accumulation.

(v) A list of all major equipment.
(vi) An estimate of the cost per acre of

reclamation including a separate ,
breakdown for the cost of backfilling
and grading, replacement of topsoil,
seeding and/or planting, irrigation,
fertilizing, and maintenance. -

(vii) The method of operation and
measures by which the operator plans to
comply with the obligations and
requirements set forth in § 211.84 and
§ 211.94 of this part and any special
terms and conditions of the lease,
permit, or license.

(viii) The anticipated starting and
termination dates of each phase of the
mining operation and number of acres of
land to be affected.

(ix) The steps to be taken to comply
with all applicable air and water quality
laws and regulations.

(x) The measures for ensuring the
maximum practicable recovery of the
mineral resources.

(xi) The method of abandonment.
(xii) Logs and analyses of overburden

samples of each stratum from a number
of drill holes sufficient to obtain a
representative sample of the overburden
overlying the coal and the stratum
immediately below the coal to be mined,
which, unless specifically authorized by

* the Regional Director based upon date
already known to the GS or'OSM or
upon the nature of the coal seam and
geological inferences which m~y be
drawn therefrom, shall.be not less than
one hole on each 40 acres. Such 1egs and
analyses shall identify each stratum -

penetrated, and shall contain an
analysis of each such stratum for at
least the following: nitrogen,
phosphorus, potassium, pH, specific
conductance, exchangeable sodium
percentage, and sodium absorption
ratio. Such analyses will be used to
determine which materials shall be
buried and which materials are suitable
for placement near the surface for
favorable propagation of vegetation.

(xiii) The hydrology of the area,
including quantity and quality of water

in surface and ground water systems,
water levels and water table
measurements, data regarding dissolved
and suspended solids under seasonal-
flow conditions, and an assessment of
the probable impacts of the anticipated
mining operation upon the hydrology of
the area.

(xiv) Plans for protecting oil, gas, and
water wells, as well as oil, gas, and
underground water resources, when
encountered.

(xv) Any justification for not
recovering any coal dep6sits that may
be detrimentally affected in terms of
future recovery by the coal development
operations proposed.

(xvi) If auger mining is proposed, the
location and diameter of auger holes, the
depth to be drilled, and the estimated
percentage of recovery. In determining
whether or not to approve proposed
auger mining, the Mining Supervisor
shall take into account the percentage of
recovery, which shall in general exceed
30 percent, and the Regional Director
shall take into account the probable
adverse-effects upon water quality.

(7) Suitable topographic maps or
aerial photographs showing: (i)
Topographic, cultural, archaeological,
and natural drainage features, roads,
and vehicular trails.

(ii) The name of the watershed and
location of the surface stream or
tributary into which mine waters will be
discharge~d, if applicable.

(iii) Cross sections and plan views of
the land to be affected, including the
actual area, to be mined, showing
elevation and location of drill holes and
depicting the following information: the
nature and depth of the various strata of
overburden; the nature, thickness, and
extent of any coal or rider seams if
above the specific cbal proposed to be
mined; the nature of the strata beneath
the coal to be mined for a vertical
distance of at least 20 meters beneath -
the base of the coal seam; the location
of the next known deeper coal seam
below the deepest seam to be mined and
representative characteristics thereof;
the location of any other mineral values
encountered; hydrologic data and other
information relevant to the mining plan;
all mineral crop lines and the strike and
dip of the coal to be mined within the
area of land to be affected; location and
extent of known surface and
underground mine workings, oil or gas
wells, and water wells within '/ mile of
the affected lands, the location of
aquifers; the estimated elevation of the
water table, and potentiometric surface;
the location of spoil, waste, or refuse
areas, and sequence of placement and
topsoil preservation area; the location of
all impoundments or water treatment

facilities; constructed or natural
drainways and the location of any
discharges to any surface body of water
on the area of land to be affected or
adjacent thereto; and cross sections of
the anticipated final surface
configuration that will be achieved
pursuant to the operator's proposed
reclamation activities.

(iv) Locations of surface structures
and facilities, including loading
facilities.

(v) For an underground mine, in
addition, the planned mine layout,
including location and dimensions of
shafts, slopes, drifts, crosscuts, rooms,
haulageways, aircourses, entries, and
barrier pillars.

(e) Action on plans. The Regional
Director, after reviewing and
considering a proposed mining plan and
all comments received thereon and after
consultation with the appropriate
authorized officer of the surface
managing agency, shall, In writing,
promptly recommend to the Director,
OSM, approval or disapproval of such
plan, and such recommendation shall
include the review and recommendation
of the Mining Supervisor and the
authorized State Regulatory Authority.
In recommending approval of such a
plan, the Regional Director and the
Mining Supervisor, in accordance with
the division of responsibilities In
§ 211.83, shall determine that such plan
complies with all requirements of this
part, 30 CFR Parts 715, 716, and 717, or
the requirements of State law in effect
pursuant to a State/Federal Cooperativd
Agreement and any lease, permit, or
license, and that reclamation as required
thereby can be accomplished under the
method, procedures, and operations set
forth in such plan. The Regional Director
and the Mining Supervisor may
rec6mmend such conditions upon such
approval as may be necessary for the
plan and operations to conform to the
provisions of this part and the terms and
conditions of the lease, permit, or
license. In recommending disapproval of
a plan, the Regional Director shall
indicate what modifications, if any, are
necessary to achieve such conformity.
No such plan may be approved unless a
bond, executed pursuant to the
provisions of 43 CFR Subpart 3504 and
conditioned upon compliance with all of
the provisions of such plan, has been
furnished to and approved by the
appropriate authorized officer. When
some or all of the proposed area is
under the jurisdiction of an Agency
other than the DOI, such other Agency
must consent in writing to the terms of
the mining plan prior to its approval.
When some or all of the proposed area
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of surface coal rnihing operations is on
Indian lands, the mine plan must also be
approved in accordance with 25 CFR
Part 177.

(f) Changes in plans.-(1) By Regional
Director. Approved plans may be
required to be revised or supplemented
at any time by the Regional Director
after consultation with the operator and
the Mining Supervisor;, the appropriate
authorized officer, the authorized State
Regulatory Authority, if appropriate, to
adjust to changed conditions; changed
regulations; or statutory requirements
and to require monitoring or to correct
oversights. The Mining Supervisor may
request the Regional Director to require
changes in mining plans in connection
with Geological Survey responsibilities
in this part relating to diligent
development, production, and resource
recovery requirements. Significant
revisions or supplements must be
approved by the Director, OSM.

(2) By the operator. The operator may
propose changes to an approved mining
plan and shall submit a written
statement of any such proposed change
and the justification therefore to the
Regional Director. The Regional Director
shall, after consultation with the
authorized State Regulatory Authority,
the appropriate authorized officer, and
the Mining Supervisor, in writing,
promptly recommend approval,
disapproval, or approval upon condition
to the Director, OSM, of any such
proposed change, or specify the
modifications thereto under which it
would be acceptable.

(3] By petition. Any interested person
may petition the Regional Director to
exercise the authority set forth in
subparagraph (1) hereof. Any such
petition shall be in writing, shall set
forth the proposed revision, and shall
state with reasonable particularity facts
which demonstrate adequate
justification for revision of the plan or
that oversights occurred at the time of
approval which make modification
necessary to bring the operation and the
plan into conformity with the obligations
and requirements of this part. Upon
receipt of any such petition, the
Regional Director shall promptly decide
whether the facts set forth are sufficient
to warrant exercise of his or her
authority pursuant to paragraph (1)
above.

(4] Public Notice. If any change
proposed under this subsection would
constitute a major modification of an
approved plan, the Regional Director
shall follow the procedures provided in
§ 211.85 of this part, and shall take any
comments received into account in his
decision.

(g) States with § 211.99(c) agreements.

(1) Wyoming. A Federal coal lessee in
the State of Wyoming who must submit
a mining plan under both State and
Federal law shall submit to both the
State Regulatory Authority and the
Denver Regional Office, Office of
Surface Mining, in lieu of the submission
required in this Section, a mining plan or
revision or modification to an approved
plan containing the information required
by or necessary for the State Regulatory
Authority and the Secretary to
determine compliance with the
statutory, regulatory and other
requirements identified in paragraph Bi
of Article IV of the modified
Cooperative Agreement. the statement
required by paragraph B2 of Article IV
of the modified Cooperative Agreement
and the requirements of 30 CFR
211.86(d).

(2] Utah. A Federal coal lessee in the
State of Utah who must submit a mining
plan or permit under both State and
Federal law shall submit to both the
State Regulatory Authority and the
Denver Regional Office, Office of
Surface Mining, in lieu of the submission
required in this Section, a mining plan or
revision or modification to an approved
plan containing the information required
by or necessary for the State Regulatory
Authority and the Secretary to
determine compliance with the
statutory, regulatory and other
requirements identified in paragraph Bi
of Article IV of the modified
Cooperative Agreement, the statement
required by paragraph B2 of Article IV
of the modified Cooperative Agreement,
and the information required by:

(iJ Utah Code Ann. 1953, as amended,
Section 40-8-13;

(ii) Rule M-3 of the Utah Division of
Oil, Gas, and Mining, except the
paragraph following (h) due to the
confidentiality provision which is not in
conformity with the Surface Mining
Control and Reclamation Act of 1977;
and

(iii) 30 CFR 211.86(d): and
(iv) Any final action by the State

Regulatory Authority or the Secretary
with respect to a mining plan or revision
or modification submitted for approval
shall be in accordance with Article IV of
the modified Cooperative Agreement.

(3) New Mexico. A Federal coal lessee
in the State of New Mexico who must
submit a mining plan or permit under
both State and Federal law shall submit
in lieu of the mining plan required in this
Section, a mining plan containing the
information required by:

(i] New Mexico Stat. Section 63-34-1
et seq. NMSA 1953;

(ii) New Mexico Coal Surface Mining
Commission Regulations;

(iii) 30 CFR 211.86(d); and
(iv) A statement certifying that a copy

of the plan or permit application has
been given to both the New mexico Coal
Surface Mining Commission and
Secretary.

(4) North Dakota. A Federal coal
lessee in the State of North Dakota who
must submit a mining plan or permit
application under both State and
Federal law shall submit to the State
Regulatory Authority and the Denver
Regional Office, Office of Surface
Mining, in lieu of submission required in
this section. a mining plan or revision or
modification to an approved plan
containing the information required by
or necessary for the State Regulatory
Authority and the Secretary to
determine compliance with the
statutory, regulatory, and other
requirements identified in paragraph Bi
of Article IV of the modified
Cooperative Agreement, and that
statement required by paragraph B2 of
Article IV of the modified Cooperative
Agreement and requirements of 30 CFR
211.86(d).

(5) Montana. A Federal coal lessee in
the State of Montana who must submit a
mining plan under both State and
Federal law shall submit to both the
State Regulatory Authority and the
Denver Regionl Office, Office of Surface
Mining, in lieu of the submission
required in this section, a mining plan or
revision or modification to an approved
plan containing the information required
by or necessary for the State Regulatory
Authority and the Secretary to
determine compliance with the
statutory, regulatory, and other
requirements identified in paragraph B1
of Article IV of the modified
Cooperative Agreement and the
requirements of 30 CFR 211.86(d).

§ 211.87 ApproachIng o11, gas, or water
wells.

When mining operations are
conducted in areas of known wells or
bore holes that may liberate oil, gas,
water, or other fluid substances, the
lessee shall include in his proposed plan
all measures determined necessary by
the Mining Supervisor in consultation
with the Regional Director and the
appropriate Oil and Gas Supervisor of
the GS to protect wells or bore holes
and obtain maximum recovery of the
coal resource. If operations reveal
unsuspected wells or bore holes, the
operator shall promptly notify the
Regional Director and take no further
actions which would disturb such wells
or bore holes without the Regional
Director's prior approval after
consultation with the Mining Supervisor.
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§21f.88 Mine maps.
(a) General requirements. The

operator shall maintain accurate and up-
to-date maps of the mine, drawn to
scales acceptable to the Director, OSM.
All maps shall be appropriately ifiarked
with reference to Government
landmarks or lines, and elevations with
reference to sea level. Before a mine or
section of a mine is abandoned, closed,
or made inaccessible, a survey of such
mine or section shall be made and
recorded on such maps and a copy shall
be furnished to the Regional Director
and the Mining Supervisor. Additionally,
the maps shall show the name of the
mine; the name of the lessee; the lease,
permit, or license serial number; the
lease boundary lines; surface buildings;
dip of the bed; true north; map scale and
explanatory legend; location, surface
elevation, depth and thickness of the
coal, and total depth of each borehole;
auger holes; improvements; reclamation
completed; topography, including
subsidence resulting from mining; and
the geologic and hydrologic conditions
as determined from outcrops, drill holes,
exploration or mining; and water'
monitoring stations and such other
information as the Regional Director
may request. Copies of such maps shall
be properly posted to date and
furnished, in duplicate, to the Regional
Director afnually or at such other times
as he or she may request.

(b) Vertical projections and cross
sections of mine workings. When
required by the Regional Director,
vertical projections and cross sections
shall accompany plan views.

§ 211.89 Failure of lessee to furnish maps.
(a) liability of lessee for expense of

survey. If the operator fails to furnish a
required or requested map, the Regional
Director shall consult with the operator
to determine the cause, of the failure, If
the operator refuses or cannot supply
the required or requested map, the
Regional Director shall employ a
professionally qualified person to make
the required survey and map, the cost of
which shall be charged to, and promptly
paid by, the operator.

(b) Incorrect maps. If any map
submitted by an operator is believed to
be incorrect, the Regional Director or the
Mining Supervisor, as appropriate, shall
consult with the operator to determine
the cause of the deficiency. If the
operatorrefuses to correct the error or
deficiency in the map, the Regional
Director or Mining Supervisormay
employ a professionally qualified person
to make a survey and any necessary
maps. If the survey shows the.maps
submitted by the lessee to be
substantially incorrect, in whole or in

part, the cost of making the survey and
preparing the maps shall be charged to,
and promptly paid by, the operator.

§ 211.90 Core and test holes.
(a) Surveillance wells. With the

approval of the Mining Supervisor, after
consultation with the Regional Director,
drill holes may be utilized as
surveillance wells for the purpose of
monitoring the effect of subsequent
operations upon the quantity, quality, or
pressure of ground water or mine gases.

(b) Use of wells by others. Upon
receipt of a written request from the
surface owner or the appropriate
authorized officer, the Mining
Supervisor, in consultation with the
Regional Director, may approve the
transfer of an exploratory well for
further use as a water well. Approval.of
such well transfer will be accompanied
by a corresponding transfer of
responsibility for any liability for

•damage and eventual plugging. Nothing
in this paragraph shall be deemed to
supersede or affect the applicability of
any State law requirements with respect
to such transfer.

§ 211.91 Maximum recovery for
underground mining.

Underground mining operations shall
-be conducted so as to yield the
maximum recovery of the coal deposits
consistent with the protection and use of
other natural resources, sound economic
practice, and the protection of the
environment-land, water, and air. No
entry, level, or panel workings in which
the pillars have not been completely
extracted within safe limits shall be
permanently abandoned or rendered
inaccessible, except with the prior
written approval of the Mining
Supervisor and with the concurrence of
the Regional Director.

§ 211.92 Subsidence.
The Mining Supervisor, in

consultation with the Regional Director,
may require the operator to install a
subsidence monitoring system
consisting of elevation stations and
tiltmeters in a number sufficient to
determine the extent of any area that
may be affected. All records of such
surveys shall be accessible for review
by the Mining Supervisor and the
Regional Director.

§ 211.93 Development of leased tracts
through adjoining mines.

An operator may, with the approval of
the Mining Supervisor, mine leased
lands from an adjoining underground -
mine on land privately owned or
controlled or from adjacent leased
lands, subject to the right of free access

to the Federal premises by the Regional
Director.

§ 211.94 Operating and reclamation
standards.

(a) Performance standards or surface
mines. The following performance
standards shall be applicable to all coal
exploration, development, mining,
preparation, handling, and reclamation
operations on the surface of land subjoct
to this part:

(1) The operator shall reclaim affected
lands pursuant to his approved plan as
contemporaneously as practicable with
operations.

(2) The operator shall comply with the
requirements of § 715.13 of this title for
reclaiming the land to an approved land
use.

(3) The operator shall comply with the
requirements of § 715.14 of this title for
backfilling, grading, and restoring
approximate original contour.

(4) The operator shall stabilize and
protect all surface areas, including spoil
piles, affected by the coal mining and
reclamation operation, to effectively
control slides erosion, subsidence, and
attendant air and water pollution.

(5] The operator shall comply with the
provisions of § 715.15 of this title for
disposal of spoil in areas other than the
mine workings or excavations.

(6) The operator shall comply with the
provisions of § 715.16 of this title for
replacing topsoil.

(7) The operator shall utilize water
impoundments, water retention
facilities, dams, or settling ponds only
pursuant to an approved plan, and in
compliance with the requirements of
§ 715.17 and § 715.18 of this title, If a
permanent impoundment, and shall
ensure that:

(i) Such facility is adequate for its
intended purposes, and the quality and
quantity of impounded water will be
suitable for its intended use.

(ii) Such facility is designed, located,
built, used, and maintained in
accordance with sound engineering
standards and practices, and applicable
Federal and State laws and regulations
to ensure that such facilities will have
necessary stability with an adequate
margin of safety.

(iii) Final grading will provide
adequate safety and access for proposed
or reasonably anticipated water users.

(iv) Such facilities will not have a
significant adverse impact on the water
resources.utilized by adjacent or
surrounding landowners for agricultural,
industrial, recreational, or domestic
uses: Provided, however, that this
subparagraph shall not be deemed or
construed to increase or diminish any

• I
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property rights to any water held by any -
person.

(v) No mine or processing waste is
used in the construction of such
facilities unless authorized in the
approved plan and in compliance with
§ 715.17 and § 715.18 of this title.

(8) The operator shall cover or plug all
auger mine holes with noncombustible
and impervious material and where
necessary to minimize, control, or
prevent harmful drainage.

(9) The operator shall comply with the
requirements of § 715.17 of this title
relating to the protection of the
hydrologic system.

(10) The operator shall:
(i) Treat or dispose of all rubbish and

noxious substances in a manner
designed to minimize, control, or prevent
air and water pollution and the hazards
of ignition and combustion; and,

(ii) Dispose of all waste resulting from
the mining and preparation of coal in a
manner designed to minimize, control, or
prevent air and water pollution. Waste
containing coal in such quantity that it
may later be separated from the waste
by washing or other means shall be
stored separately. -

(11) Except as provided herein, the
operator shall not conduct excavation or
drilling operations within 500 feet of an
active or abandoned underground mine.
Where it can be established, by certified
maps or inspection of such an
underground mine, that such activities
may be conducted without danger or
interference with, or penetration of, an
underground mine, they may be
authorized in an approved plan, subject
to the concurrence of the MHSA where
blasting is involved, to be conducted up
to but not less than 25 feet from such
underground mine: Provided, however,
that, nothing in this paragraph shall
preclude daylighting or similar surface
coal mining activities intended to
improve resource recovery, abate water
pollution, or eliminate public hazards
resulting from such underground mines.

(12) The operator shall comply with
the blasting requirements of § 715.19 of
this title.

(13) The operator shall design to
applicable standards, construct,
maintain, and, when no longer
necessary and unless otherwise
authorized in an approved plan, remove
all roads, pipelines, powerlines, and
similar utility access facilities,
associated bridges, culverts, and ditches
into and across the site of operations, in
a manner that will minimize, control, or
prevent erosion, siltation, and pollution
of water pursuantto the requirements of
§ 715.17(1](1) through (3) of this title, and

minimize, control, or prevent fugitive
dust, and damage to fish and/or wildlife
or their habitat and public or private
property.

(14) The operator shall comply with
the requirements of § 715.17(1)(2) of this
title for surfacing and constructing
roads.

(15) No access roads will be
constructed unless:

(i) The operator shall have first
submitted a surveyed profile
accompanied by typical cross sections
of the road and ditches, showing pipe,
entrance and exit channels, and
sediment control structures or
configurations to be used on the road to
meet performance standards; and

(ii) The location shall have been
marked, inspected, and approved by the
appropriate surface managing agency
and the Regional Director, and in
consultation with the surface owner, if
other than the United States.

(16) The operator shall comply with
the revegetation requirements of
§ 715.20 of this title.

(17) The operator's responsibility and
liability under his performance bond for
revegetation of each planting area shall
extend until such time as the
appropriate authorized officer, in
consultation with the Regional Director
and the surface owner, if other than the
United States, determines that
successful revegetation in compliance
with § 715.20 of this title has occurred:
Provided, however, that this period shall
extend for a minimum of 5 full years
after the first planting and for a total
period of liability not to exceed 10 years
from the first planting; and further
provided, that,

(i] Where the appropriate authorized
officer, in consultation with the Regional
Director, the surface owner, if other than
the United States, and the operator.
determines that natural conditions, such
as annual precipitation, soil
characteristics, and native vegetation,
are stable and favor rapid revegetation
and that revegetation pursuant to
paragraph (i) of this Section is likely to
occur before the expiration of such
minimum period. Such minimum period
will not apply with respect to some or
all of the lands included in such lease,
permit, or license; and

(ii) Where during any such minimum
period such authorized officer, in
consultation with the Regional Director,
the surface owner, if other than the
United States. and the operator,
determines that natural conditions such
as anual precipitation and soil
characteristics are sufficiently unstable
so as to favor only slow and uncertain
revegetation, he may recommend to the

Regional Director that the liability of the
operator be extended for a period up to
5 years beyond the period initially
established, if the financial liability that
would be incurred by the operator as a
result is reasonably commensurate with
the increased probability of successful
revegetation.

(iii) During the relevant period of
liability, the Regional Director and the
appropriate authorized officer shall
jointly inspect and evaluate the
revegetated area.

(18) The operator shall:
(i) Except as provided in paragraph

(ii) hereof, alow public access to and
upon Federal lands subject to his lease,
permit, or license only under the
presence of and the control, direction,
and supervision of an agent of the
Regional Director, authorized officer, or
their authorized representative, for any
lawful and proper purposes under the
Act, except where such access would
unduly interfere with his authorized use.

(ii) Provide warning signs, fencing,
flagmen, barricades, and other safety
and protective measures as may be
necessary to regulate public access,
vehicular traffic, and wildlife or
livestock grazing in all areas of active
operations, including lands undergoing
reclamation:

(A) To protect the public, wildlife, and
livestock from hazards associated with
such operations; and

(B) To protect revegetated areas from
unplanned and uncontrolled grazing.

(19) Coal storage areas shall be
designed and maintained so as to
eliminate fire hazards from spontaneous
combustion and other accidental
ignition. If a coal seam. exposed by
surface mining or an accumulation of
slack coal or combustible waste,
bgcomes ignited during the term of a
lease, the operator shall immediately
take all necessary steps to extinguish
the fire.

(20) Upon the completion of temporary
or permanent abandonment of mining
operations in all or any part of a strip
pit, the face of the coal shall be covered
with a minimum of 4 feet of nontoxic
and noncombustible material or, if
necessary, treated to neutralize toxicity
in order to prevent water pollution and
sustained combustion.

(21) The driving of any underground
opening by auger or other methods from
any strip pit shall not be undertaken
except as specifically approved by the
Regional Director in an approved plan.

(22) The operator shall comply with
provisions of § 715.11 and § 715.12 of
this title for availability of
authorizations to operate and location of
markers and signs.
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(23) Operators of surface coal mining
operations which are conducting mining
operations on natural slopes that are
defined as steep slopes shall comply
with the regulations of § 716.2 of this
title.

(24) Operators of surface coal mining
operations that remove entire coal
seams running through the upper
fraction of a mountain ridge or hill
(mountaintop removal) shall comply
with the requirements of § 716.3 of this
title.

(25) Operators of special bituminous
surface coal mining operations that are
located west of the 100th meridian west
longitude as defined under § 716.4(a)
shall comply with the requirements of
§ 716.4 of this title.

(26) Operators of anthracite coal mine
operations must comply with the ,
requirements bf § 716.5 of this title.-'

(27) Operators of surface coal mining
operations conducted on land that is
considered to be prime farmland
pursuant to § 716.7(b) shall comply with
the special requirements of § 716.7 of
this title. The Regional Director, in
consultation with the surface
management agency, shall obtain a:
determination of prime farmlands
pursuant to § 716.7 of this title for
operations on Federal lands.

(28) Operators of surface coal mining
operations conducted on lands with
alluvial valley floors shall comply with
the applicable provisions of § 716.170)
Of this title. I 7

(b) Performance standdrds for
underground mines. The following
performance standards shall be
applicable to all coal exploration,
development, mining, preparation,
handling, and reclamition operations for
the surface effects of underground mines
on land subject to this Part. These
standards, in addition to § 211.90,
§ 211.91, § 211.92, and § 211.93, shall
apply to underground mining operations
on Federal lands.

(1) Operators shall comply with the
requirements of § 717.11 of this title,
Authorization to Operate.

(2) Operators 'shall comply with the
requirements of § 717.12(a) of this title,
Sign and Marker Specifications; and
§ 717.12(b), Mine and Permit
Identification Signs.

(3) Operators shall comply with the
requirements of § 717.14 of this title,
backfilling and grading or Road Cuts,
Mine Entry AreaCuts, and Other
Surface Work Areas. These
requirements apply only to the surface
area disturbed to provide access to the
mine and such surfaces disturbed during
the mining operation as are identified by
the regulatory authority.

(4) Operators shall comply with the
requirements of § 717.15 of this title for
Disposal of Excess Rock and Earth
Materials on Surface Areas.

(5) Operators shall comply with the
requirements of §,717.17 of this title,
Protection of the Hydrolegic System" in
regard to surface discharges and surface
areas that are disturbed.

(6) Operators shall comply with the
requirements of § 717.18 of this title,
Dams Constructed of or Impounding
Waste Material. .

(7) Operators shall comply with
§ 717.19 of this title, Useof Explosives,
in regard to the use of explosives used
during surface operations.

(8) Operators shall comply with the
requirements of § 717.20 of this title,
Topsoil Handling and Revegetation of
Surface Areas Disturbed.

(9) The operator shall reclaim affected
lands, pursuant to his approved, plan, to
a condition capable of supporting all
practicable uses which such lands- were
capable of supporting immediately prior
to any exploration or mining, or equal,
better, or higher uses that have been
approved in accordance with this part.

(10) The operator shall stabilize and
protect all surface areas affected by the
coal mining and reclamation operations
to effectively control slides, erosion,

,subsidence, ana attendant air and water
pollution. The operator shall remove
topsoil separately for replacement on
the area pursuant to the approved plan.

(11) Coal storage areas shall be
designed and maintained so as to
eliminate fire hazards from spontaneous
combustion-and other accidental
ignition. If a coal seam, exposed by
surface mining, an accumulation of slack
coal, or combustible waste, becomes
ignited during the.term of a lease, the
operator shall immediately take all
necessary steps to extinguish the fire.

(12) The operator may construct, if
authorized in an approved plan,
permanent water impoundments on
mining sites as a part of reclamation
activites only when they are adequately
demonstrated to be in compliance with
§ 715.13 and § 715.14 of this title, in
addition to the following requirements.

(i) The size of the impounidment is
adequate for its intended purposes.

(ii) The impoundment dam is.
constructed with an adequate margin of
safety compatible with that of structures
constructed under Pub. L. 83-566 (16
U.S.C. 1006).

(iii) The quality of the impounded
water will be suitable on a permanent
basis for its intended uses, and
discharges from the impoundment will
not degrade the quality of receiving
waters below the water quality

standards established pursuant to
applicable State and Federal law.

(iv) Final grading will comply with the
provisions of § 715.14 of this title and
will provide adequate safety and access
for proposed water uses.

(v) Water impoundments will not
result in the diminution of the quality
and quantity of water used by adjacent
or surrounding landowners for
agricultural, industrial, recreational, or
domestic uses.-

(13) The operator shall:-
(i) Except as provided in paragraph

(ii) hereof, allow public access to and
upon Federal lands subject to the lease,
permit, or license for all lawful and
proper purposes, except where such
access would unduly interfere with his
authorized use.

(ii) Provide warning signs, fencing,
flagmen, barricades, and othersafety
and protective measures as may be
necessary to regulate public access,
vehicular traffic, and wildlife grazing in
all areas of active operations, including
lands undergoing reclamation,

(A) To protect the public, wildlife, and
livestock from hazards associated with
such operations; and

(B) To protect revegetated areas from
unplanned and uncontrolled livestock
grazing.

(14) The driving of any underground
openings by auger or other methods
from any strip pit shall not be
undertaken except as specifically
approved by the Regional Director.

(15) The operator shall:
(i) Treat or dispose of all rubbish and

noxious substances in a manner I
designed to minimize, control, or prevent
air and water pollution and the hazards
of ignition and combustion.

(ii) Dispose of all waste resulting from
the mining and preparation of coal in a
manner designed to minimize, control, or
prevent air and water pollution and
hazards of ignition and combustion,
Where surface disposal of solid wastes
in areas other than the mine workings or
other excavations has been authorized-
in the approved plan, stabilize such
waste, including, where necessary,
constructing waste piles in compacted
layers with the use of incombustible and
impervious materials; shape waste piles

Ito be compatible with the natural
surroundings and terrain; cover with
topsoil or other suitable material In
accordance with this section, and
revegetate in accordance with this
section. Waste containing coal in' such
quantity that it may be later separated
from the waste by washing or other
means shall be stored separately.

116)(i) The operator shall design to
applicable standards, construct,
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maintain, and, when no longer
necessary and unless otherwise
authorized in an approved plan, remove
all roads, pipelines, powerlines, and
similar utility access facilities and
associated bridges, culverts, and
ditches, into and across the site of
operations, in a.manner that will
minimize, control, or prevent erosion,
siltation, and pollution of water
pursuant to the requirements of section
717(j) (1) through (3) of this title and
minimize, control, or prevent fugitive
dust, damage to fish or wildlife or their
habitat, and public or private property.

(ii) No access roads will be
constructed unless:

(A) The operator shall have first
submitted a surveyed profile
accompanied by typical cross sections
of the road and ditches, showing pipe,
entrance and exit channels, and
sediment control structures and other
structures or configurations to be used
on the road to meet performance
standards; and

(B) The location shall have been
marked, inspected, and approved by the
Regional Director in consultation with
the appropriate authorized officer and
the surface owner, if other than the
United States.

(17)(i) The operator shall comply with
the revegetation requirements of
§ 715.20 of this title.

(ii) The operator's responsibility and
liability under his performance bond for
revegetation of each planting area shall
extend until such time as the
appropriate authorized officer, in
consultation with the Regional Director
and the surface owner, if other than the
United States, determines that
successful revegetation in compliance
with § 715.20 of this title has occurred;
provided, however, that this period shall
extend for a minimum of 5 full years
after the first planting and for a total
period of liability not to exceed 10 years
from the first planting; and further
provided, that,

(iii) Where the appropriate authorized
officer of the surface managing agency,
in consultation with the Regional
Director, the surface owner, if other than
the United States, and the operator,
determines that natural conditions such
as annual precipitation, soil
characteristics, and native vegetation
are stable and favor rapid revegetation
and the revegetation pursuant to
paragraph (i) of this section is likely to
occur before the expiration of such
minimum period, such minimum period
will not apply with respect to some or
all of the land included in such lease,
permit, or license; and,

(iv) Where during any such minimum
period such authorized officer of the
surface managing agency, in
consultation with the Regional Director.
the surface owner, if other than the
United States, and the operator,
determines that natural conditions such
as annual precipitation and soil
characteristics are sufficiently unstable
so as to favor only slow and uncertain
revegetation, he may recommend to the
Regional Director that the liability of the
operator be extended for a period up to
5 years beyond the period initially
established, if the financial liability that
would be incurred by the operator as a
result is reasonably commensurate with
the increased probability of successful
revegetation.

(v) During the relevant period of
liability, the Regional Director and the
appropriate authorized officer shall
jointly inspect and evaluate the
revegetated area.

§ 211.95 Completion of operations and
abandonmenL

(a) Grading and backfilling. Upon
completion of backfilling and grading, as
required by the approved plan and prior
to replacing topsoil and revegetation,
the operator shall submit a report
thereon, in duplicate, to the Regional
Director and request inspection for
approval. Whenever it is determined by
such inspection that the backfilling and
grading has met the requirements of the
approved plan, the Regional Director
shall recommend to the appropriate
authorized officer release of an
appropriate amount of the compliance
bond for the area to be satisfactorily
backfilled and graded.

(b) Permanent abandonment. Before
permanent abandonment of mining
operations, all openings and
excavations, including water discharge
points, shall be closed or backfilled, or
otherwise permanently dealt with in
accordance with sound engineering
practices and according to the approved
plan. Drill holes, trenches, and other
excavations for exploration,
development, or prospecting shall be
abandoned in such a manner as to
protect the surface and not to endanger
any present or future underground
operations or any deposit of oil, gas,
other mineral resources, or ground
water. Methods of abandonment shall
be approved in advance as required in
an approved plan, and may include
backfilling, regrading, revegetating.
cementing, and capped casing, or
combinations of these, or other methods.
Reclamation and cleanup of
permanently abandoned underground or
surface areas around and near
permanently abandoned underground or

surface mines, including, except where
otherwise expressly provided in an
approved plan, removal of equipment
and structures related to the mining
operation, shall commence without
delay following cessation of mining
operations. Areas affected by access
roads will be graded, drained, and
revegetated in accordance with the
approved mining plan and the approved
postmining land use prior to bond
release. In the event that access or haul'
roads are intended to remain after
abandonment of the operation, pursuant
to § 211.94 of this part. they must be
designed and constructed so as to be
permanently stabilized, using adequate
drains, water barriers, and other
practices.

(c) Notice of abandonment; release of
bond. (1) Not less than 30 days prior to
cessation or abandonment of operations,
the operator shall submit to the Regional
Director, in duplicate, a notice of his
intention to cease or abandon
operations, together with a statement of
the exact number of acres affected by
his operations, the extent and kind of
reclamation accomplished, and a
statement as to the structures and other
facilities that are to be removed from or
remain on the leased, permitted, or
licensed lands.

(2) Upon receipt of such notice, the
Regional Director, the Mining
Supervisor, and the appropriate
authorized officer or officers shall
promptly make a joint inspection to
determine whether all operations have
been completed in accordance with the
terms and conditions of all leases,
permits, or licenses, and with the
requirements of thd approved mining
plan. Where the operator has complied
with all such terms, conditions, and
requirements, and the regulations of this
part, the Regional Director shall
recommend to the appropriate
authorized officer that the appropriate
period of bonded liability to be
terminated.

(3) When the surface of lands in a
lease, permit, or license is not owned by
the United States, the Regional Director
shall notify the surface owner and
solicit and take into account his
comments before recommending to the
appropriate authorized officer that the
period of such bond liability be
tgrminated.

§211.96 Reports.
(a) Operations. The operator shall file

with the Regional Director within 30
days after the end of each calendar year
and within 30 days after any temporary
or permanent abandonment of
operations, a report, in duplicate,
containing the following with respect to
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his operations or th'Operations subject
to such abandonment:
" (1) Serial number of the lease, permit,

or license and description of the
affected lands.

(2) The number of acres disturbed and
the number of acres reclaimed, including
areas on-which revegetation is being
conducted.

(3) A description of the reclamation
work remaining to be done on lands
disturbed.

(b) Revegetation. (1) The operator
shall file a report, in duplicate, with the
Regional Director within 30 days after
each planting is completed. The report
shall:

(i) Identify the lease, permit, or
license.

(ii) Show the types of planting or
seeding, including mixtures and-
amounts.

(iii) Show the date of planting or
seeding.

(iv) Identify or describe the planted or
seeded lands.

(v) Describe any surface
manipulation, mulching, fertilization,
and irrigation procedures, if any, and
contain such other information as may
be considered relevant.

(c) The Regional Director and the
authorized officer of the Federal surface
managing agency shall, as soon as
possible after each full growing season,
inspect.and evaluate the revegetated
areas to determine, in consultation with
the surface owner if other than the
United States, whether satisfactory
vegetative growth is being established,,
or whether additional revegetation
efforts should be ordered by the
Regional Director.

§ 211.97 Inspections, enforcement, and
civil penalties.

(a) Applicability. The provisions of
this Section shall apply to all activities
subject to this subpart.

(b) The operator shall provide access
for any authorized representative of the
regulatory authority to inspect and
investigate the operation without
advance notice to determine whether it
is in compliance with: all applicable
laws, regulations, notices, and orders;
the terms and conditions of the lease,
permit, or license; and the requirements
of any approved mining plan.

(c) Any authorized representative of
the regulatory authority or the Mining
Supervisor may, at reasonabfe times and
without delay, have access to copy any
records, and inspect any monitoring
equipment or method of operations
required under the regulations of an
approved mining plan.

(d) The operator shall provide access
at all reasonable times to any' I

authorized representative of the
regulatory authority to inspect or
investigate the operation pursuant to
§ 721.13 of this title to determine
whether it is in-compliance with the Act.

(e) Violations of the Act, the
applicable performance standards in
this part and in Parts 715, 716, and 717 of
this title or the requirements of State
law in effect pursuant to a State/Federal
Cooperative Agreement contained ih
this Part or pursuant to § 211.75(a) of
this part, the terms and conditions of the
lea*se, permit or license, the
requirements of an approved mining
plan, or notices or orders of the
regulatory authority acting pursuant to
section 521 of the Act shall be subject to
the enforcement procedures set forth in
Part 722 of this title.
(f) If the Director or his authorized

representative determines in accordance
with § 722.16 of this title that a pattern
of violations of any requirement of the
Act, the performance standards in this
part and in Parts 715, 716, and 717 of this
title or the requirements of State law in
effect pursuant to a State/Federal
Cooperative Agreement contained in
this Part or pursuant to § 211.75(a) of
this part, the terms and conditions of the
lease, permit or license, the
requirements of an approved plan, he
shall issue an order to show cause why.
the permit and right to mine should not
be suspended or revoked in accordance
with the procedures of § 722.16 of this
title. The issuance of such an order to
show cause shall not diminish the power
of the Secretary to seek cancellation of
thie lease,'permit, or license and
forfeiture of any compliance bonds
under other laws or regulations.
(g) The appropriate authorized officer

of the surface managing agency and the
Mining Supervisor shall have the right to
enter upon the lands subject to this
Subpart under lease or license at any
reasonable time.

(h) If the appropriate authorized
officer or the Mining Supervisor
discovers that an operator is conducting
activities on lands subject to this part
which are not in compliance with the
requirements of a lease or licensee,
applicable regulations, or an approved
plan, and such activities create an
imminent danger to the health or safety
of the public, or can reasonably be
expected to cause significant, imminent
environmental harm to land, air, or
water resources, such authorized officer
or the Mining Supervisor may, upoh
consultation with an-authorized
represenlative of the Regulatory
Authority, order the immediate
cessation of such activities pursuant to
section 521 of the Act and shall
promptly notify the Regional Director.

Upon receipt of such notification, ihe
Regional Director will exercise
jurisdiction to review the order pursuant
to section 521 of the Act and determine
whether other immediate remedial
action is necessary.

(i) If, in the judgment of the Regional
Director, the ordered cessation of
surface coal mining and reclamation
activities, or any portion thereof, will
not completely abate the imminent
danger to health or safety of the public
dr the significant, imminent
environmental harm to land, air, or
water resources, he shall by order
impose any affirmative remedial action
on the operator which he deems
necessary to abate the imminent danger'
or environmental damage. A written
report shall be submitted by the
operator to the Mining Supervisor and
Regional Director when noncompliance
has been corrected.

-(j) Failure of the operator to take
action, in accordance with an order for
cessation of activities, to comply with
an order of the Regional Director to take
affirmative remedial action to abate an.
imminent danger or imminent
environmental harm issued pursuant to
paragraph (f of this section, or with a
written notice of noncompliance issued
by an appropriate authorized officer or
by the Mining Supervisor in accordance
with the provisions of paragraph (h) of
this section, shall be grounds for
suspension of the operation and for
possible cancellation of the lease,
permit, or license in accordance with the
regulations in 43 CFR Part 3500.

(k) Civilpenalties. The operator of
any coal mining operation subject to the
provisions of this par t may be assessed
civil penalties by the OSM for violations
of the Act, the applicable performance
standards in this part and the
performance standards in Parts 715, 710,
and 717 of this title, or any State laws or
regulations adopted as Federal law as
part of a State/Federal Cooperative
Agreement in effect pursuant to this
part, or any State standard adopted
pursuant to Part 718 of this title, and the
terms, conditions, or requirements 6f an
approved mining and reclamation plan
or permit in accordance with the
procedures in Part 723 of this title.
Violations found on Federal lands by an
authorized State Regulatory Authority
shall be considered by the office when
determining whether to assess a civil
penalty under Part 723 of this title,

§ 211.98 Appeals.
Orders, determinations, decisions, and

notices issued by the Regional Director
pursuant to this part may be appealed
pursuant to 43 CFR Part 4.
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§ 211.99 Applicability of State law.
(a)(1) Any State law or regulation of

any State that did not have an approved
State/Federal Cooperative Agreement
on or before August 3,1977, which is
determined by the Secretary under the
procedures in this Section to be a more
stringent performance standard for the
regulation of surface coal mining and
reclamation than that provided under a
performance standard in this part or in
30 CFR Parts 715, 716, and 717, shall be
adopted by the Secretary and applied in
that State as a condition for approval of
any proposed exploration or mining plan
relating to the mining and reclamation of
Federal lands in such State, unless the
Secretary determines that the law or
regulation is inconsistent with the Act.

(2) A State may request the Secretary
to review the provisions of any State
law or regulation to determine whether
such law or regulation provides a more
stringent performance standard than
comparable provisions in this part. No
particular form of request is required.
However, the request shall be in writing
and shall include the text of the State
law or regulation, identification of the
comparable performance standard in
this part, and an analysis of the reasons
why the State law or regulation is a
more stringent standard.

(3) If the Secretary determines that the
requirements of State law or regulation
may be more stringent than the
comparable performance standard in
this Part or in 30 CFR Parts 715, 716, and
717, rulemaking shall be initiated under
the procedures of section 501 of the Act
and 30 CFR part 718 for adoption of the
standard.

(b) The Secretary will direct
representatives of the Department to
consult with appropriate representatives
of each State or a number of States for
the purpose of modifying cooperative
agreements which existed on August 3,
1977, to provide for a joint Federal/State
program with respect to the regulation of
surface coal mining reclamation
operations under the initial regulatory
program of this Part. Such agreements
shall, at a minimum, provide for.

(1) The cooperative review and
approval of mining plans and permits for
surface coal mining and reclamation
operations on Federal lands;

(2) Enforcement by the Secretary and
the authorized State Regulatory
Authority of State environmental
protection and reclamation standards if
such standards are as stringent or more
stringent than Federal environmental
protection and reclamation standards
adopted under the Act;

(3) Enforcement procedures by the
State which are as effective as those
required by section 502 of the Act: and,

(4) The timely reporting of all
violations found by the authorized State
Regulatory Authority to the Regional
Director. Any such agreement shall be
entered into by rulemaking and shall
have as its principal purpose the
cooperative administration and
enforcement of a uniform regulatory
program governing surface coal mining
and reclamation operations on both
Federal and State regulated lands.

(c)(1) Pursuant to section 523 of the
Surface Mining Control and Reclamation
Act of 1977. any State with a
cooperative agreement existing on
August 3, 1977. may elect to continue
regulation of surface coal mining and
reclamation operations on Federal lands
within the State prior to approval or
disapproval by the Secretary of its State
Program pursuant to section 503 of the
Act, provided that such existing
cooperative agreement is modified to
fully incorporate the initial regulatory
procedures set forth in section 502 of the
Surface Mining Control and Reclamation
Act of 1977.

(2) Following promulgation of the
Federal lands program pursuant to
section 532(a) of the Act, the Secretary
will review any cooperative agreements
then in effect to determine whether the
authorized State regulatory authority
has the authority and and resources
necessary to implement said program.
Upon a determination by the Secretary
that the authorized State regulatory
authority does not have the necessary
authority or resources, the cooperative
agreement shall be terminated.

(3) The governor of any State that
wishes to modify the cooperative
agreement existing on August 3,1977,
shall notify the Secretary in writing of
the State's intent to modify the
cooperative agreement. The notice of
intent to modify the cooperative
agreement must have been received by
the Secretary prior to December 31,
1977, and the modification to the
existing cooperative agreement agreed
to within 60 days of the date of
publication of these regulations. Failure
to give notice or to timely complete the
modification shall result in termination
of any cooperative agreement executed
prior to August 3,1977.
IFR DOo-1SM Ftled 5-6-W. &45 am

BIWNO CODE 431"-31-

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

(FRL 1494-2)

Approval and Promulgation of
Implementation Plans-Rhode Island
Receipt of Implementation Plan
Revisions: Public Participation and
Impact Analysis

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice of Receipt of Submittal
to Satisfy Conditions of Plan Approval.

SUMMARY: This notice is to announce the
receipt of State Implementation Plan
(SIP) revisions for Rhode Island. The
revisions were submitted on March 31,
1980 to satisfy two of the conditions of
EPA's proposal of Rhode Island's
Attainment Plan SIP revisions, which
were required under Part D of the Clean
Air Act. Rhode Island's submittal
amends the narrative portion of the SIP
by adding public participation
provisions and an analysis of the effects
of the Attainment Plan on air quality,
health, welfare, the economy, energy
supply, and the social environment.
ADDRESSES: Copies of the Rhode Island
submittal are available for public
inspection during normal business hours
at the Environmental Protection Agency,
Region I, Room 1903, JFK Federal
Building, Boston, Massachusetts 02203;
Public Information Reference Unit,
Environmental Protection Agency, 401 M
Street, S.W., Washington, DC 20460; and
Rhode Island Department of
Environmental Management, Air
Resources Division, 75 Davis Street,.
Providence. Rhode Island 02908.
FOR FURTHER INFORMATION CONTACT.
Gail Petersen, Office of Public
Awareness, EPA Region I. Room 2203,
JFK Federal Building, Boston,
Massachusetts 02203, (617)223-0967.
SUPPLEMENTARY INFORMATION: EPA
published a proposed rulemaking notice
in the Federal Register on December 7,
1979 (44 FR 70486). proposing
'conditional approval of Rhode Island's
Attainment Plan SIP revisions submitted
on May 14, June 11, and August 13,1979.
These revisions were submitted to
comply with the requirements of Part D
of the Clean Air Act by implementing
new measures for controlling air
pollution, which are designed to achieve
attainment of the National Ambient Air
Standards by the required deadlines.

However, EPA's proposed approval is
based on a commitment by the state to
meet several conditions. One of the
conditions was that by January 1.1980
the state must submit a long-term public
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participation and consultation program
in compliance with grant conditions
contained in Rhode Island's FY-1980
program grant under Section 105 of the
Act; a second condition was that the
state must submit an expanded analysi
and summary of public comments on th
effects of the SIP revisions, also by
January 1, 1980. Although the submittal
date agreed to at the time ofthe
proposal was January 1, 1980, EPA and
the state agreed that the plan would be
submitted on March 31, 1980 due to
unavoidable delays in the state's hiring

,of a public participation staff person.
Additionally, although EPA had
intended to hold a training course for
public participation staff people during
the summer of 1979, it was held in
December, Since the change is not
significant and the deadline was short,
EPA did not repropose this condition
before today's announcement of the
-receipt of the submittal.

Rhode Island has submitted SIP
revisions,. adding public participatior
provisions and an impact analysis of th
Attafnment Plan provisions, by the new
deadline. EPA is presently reviewing th
state's submittal to determine
compliance with Clean Air Act
requirement, -and intends to publish a
proposed rulemaking notice in'the
Federal Register by May 30,.1980.

Dated: May 6, 1980." -

William R. Adams, Jr.,
RegionalAdministrotor Region L
[FR Doc. 80-15276 filed -1--80, O4 am]
BILWNG CODE 6560-01-M

40 CFR Part 180

[FRL 1495-3; PP 9E2261/P133]

Prometryn; Proposed Tolerance
'AGENCY: Environmental Protectibj
Agency (EPA).
ACTION: Proposed Rule.
SUMMARY: This notice proposes that a

-. tolerance be established for residues of
the herbicide prometryn on pigeon peas
at 0.25 part per million (ppm]. The
proposal was submitted by InterregionE
Research Project No. 4. This regulation"

"would establish a maximum permissibli
level for residues of the herbicide on
pigeon peas.
DATE: Comments must be received by
June 18, 1980.
ADDRESS COMMENTS TO: Mrs. Patricia
Critchlow, Office of Pesticide Programs
Registration Division (TS-767),
Environmental Protection Agency, 4011

St., SW, Washington, DC 20460, (202-
426-0223).
FOR FURTHER INFORMATION CONTACT:
Mrs. Patricia Critchlow at the above
address.

s SUPPLEMENTARY INFORMATION:
e Interregional Research Project No. 4 (iR-

4], New Jersey Agricultural Experiment
Station, PO Box 231, Rutgers University,
New Brunswick, NJ 08903, on behalf of
the IR-4 Technical Committee and the
Agricultural Experiment.Station.of
Puerto Rico, has submitted a pesticide 5
petition (PP 9E2262) to the EPA under
the provisions of the Federal Food, Drug,
and Cosmetic Act. This petition requests
that the Administrator propose that 40
CFR 180.222 be amended.by the
establishment of a tolerance for
combined residues of the herbicide 2,4-
bis(isopropylamino]-6-methylthio-s-
trazine in or on the raw agricultural
commodity pigeon peas at 0.25 ppm.

The data submitted in t6e petition and
other relevant material have been
evaluated. The toxicology data

e considered in support of the proposed
- tolerance included a two-year chronic

e dog feeding study with a no-observed-
effect level (NOEL) of 150 ppm; a two-
year chronic'rat feeding study with an
NOEL of 250 ppm; a reproduction and
teratology study in the rat indicating no
teratogenic effects at the highest level
tested (250 milligrams (mg)/kilogram
(kg] of body weight (bw); a three-
generation rat reproduction study with
no advegs e effect noted in three
generations at the highest dose tested
(100 ppm). Currently, a second
oncogenicity study in a second
mammalian species is lacking.
Mutagenicity testing indicates the
subject herbicide is not mutagenic.

The acceptable daily intake (ADI) for
this chemical is calculated to be 0.0375
.mg/kg body weight bw/day, based on
the two-year dog feeding study.
Established tolerances use only 0.54% of
the ADI. The proposed tolerance will
contribute an insignificant amoutfi to the
ADI. The theoretical maximum residue
contribution (TMRC) from currently

- established tolerances'is calculated to
il. be 0.0121 mg/day/1.5-kg daily diet. The

maximum permissible intake (MPI) of
this chemical is calculated to be 2.25
mg/day/60-kg human. Since the -
theoretical increment in exposure is
very small (less than 1 percent), it is
concluded that the present toxicity data
are sufficient to determine that the
proposed tolerance will protect the
public health.

The metabolism of the subject
vI herbicide is adequately understood, and

an adequate analytical method
(spectrophotometry) is available for
enforcement purposes. There is no
reasonable expectation of residues In
meat and milk as delineated in 40 CFR
180.6(a)(3). There will be no problem of
secondary residues in poultry tissue and
eggs. There are presently no actions
pending against the continued
registration of this chemical, and no
.other considerations are involved in
establishing the proposed tolerance,
. he pesticide is considered useful for

the purpose for which a tolerance Is
being sought. Based on the above
information and the insignificance of
.pigeon peas in the diet, it is concluded
that the tolerance of 0.25 ppm on pigeon
peas established by amending 40 CFR
180.222 will protect the public health. It
is proposed, therefore, that the tolerance
be established as set forth below.

Any personwho has registered or
submitted an application for the
registration of a pesticide, under'the
Federal Insecticide, Fungicide, and
Rodenticide Act, which contains any of,
the ingredients listed herein, may
request on or before June 18, 1980, that
this rulemaking proposal be referred to
an advisory committee in accordance
with section 408(e) of the Federal Food,
Drug, and Cosmetic Act.

Interested persons are invited to
submit written comments on the
proposed regulations. The comments
must bear a notation indicating both the
subject and the petition/documen"
control number, "PP 9E2261/P133". All
written comments filed in response to
this notice of proposed rulemaking will
be a Vaiible for public inspection in the
office of Patficia Critchlow, Rooii 107,
East Tower, from 8:30 a.m. to 4 p.m.
Monday through Friday.

Under Executive Order 12044, EPA Is
required to judge whether a regulation Is
"significant" and therefore subject to the

- procedural requirements of the Order or
whether it may follow other specialized
development procedures. EPA labels
these other regulations "specialized". ,
This pioposed rule has been reviewed,
and it has been determnined that it is a
specialized regulation not subject to the
procedural requirements of Executive
Order 12044.
[Sec. 408(e), 68 Stat. 514, (21 U.S.C. 340a(e))

Dated: May 7, 1980.
Douglas D. Campt,"
Director, Registration Division, Office of
Pesticide Programs.

It is proposed that Part 180, Subpart C,
§ 180.222 be amended by alphabetically
adding pigeon peas at 0.25 ppm to the
end of the table to read as follows:

32744



i,1 Reiter I Vol 45 No 98 I Monday May 19. 1980 / Proposed Rules324

§180.222 Prometryn; tolerances for
residues.

commodity

FR Dc. 80-15275 Filed 5-6-f0:8:45 aml

BILLING CODE 6S60-01-M

Pads per

0.2.5

COMMUNITY SERVICES

ADMINISTRATION

45 CFR Part 1069

Grantee Personnel Management
Policies for Programs Funded Under
Titles II, IV, and VI! of Economic
Opportunity Act of 1964

Correction

In FR Doc. 80-14567, appearing on
page 31133 in the issue of Monday, May
12, 1980, the subject heading is corrected
to read as shown above.

BILLING CODE 1505-01-M

FEDERAL COMMUNICATIONS

COMMISSION

47 CFR Part 73

[BC Docket No. 79-270]

Providing Optimum Conditions for
Utilization of New Jersey Television
Channel Assignments; Order
Extending ime for Filing Comments
and Reply Comments

Adopted: May 6, 1980;
Released: May 9,1980.

AGENCY: Federal Communications
Commission.
ACTION: Extension of Comment deadline
of a notice of proposed rulemaking.

SUMMARY: At the request of the National
Broadcasting Co., Inc., an extension of
time for the filing of comments and reply
comments in BC Docket No. 79-270 45
FR 16222, Providing Optimum
Conditions for Utilization of New Jersey
Television Channel Assignments, has
been issued.
DATES: Comments must be filed on or
before July 8, 1980, and reply comments
on or before August 8, 1980.
ADDRESSES: Federal Communications
Commission, Washington, D.C. 20554.

FOR FURTHER INFORMATION CONTACT:.

Israel Teitelbaum, Broadcast Bureau,
(202) 632-7792.
SUPPLEMENTARY INFORMATION: In the
Matter of providing optimum conditions
for utilization of New Jersey televison
charnnel assignments.

By the Chief, Policy and Rules
Division:

1. On April 23,1980 at 45 FR 16222, the'
National Broadcasting Company, Inc.
(NBC) submitted a request for extension
of time to file comments in the above-
captioned proceeding. On April 30,1980,
CBS filed a pleading supporting NBC's
request. Comments are due May 8, 1980.

2. In support of its request, NBC
contends that the studies and analysis
necessary to support meaningful
comments require substantially more
than 60 days of preparation. Also, many
of the personnel needed to prepare its
comments were invo ,ed in conducting
affiliate relations at the recently
concluded National Association of
Broadcasters Convention. NBC therefore
urges that a grant of its request is
warranted.

3. NBC has demonstrated good cause
for a grant of its request. Therefore, IT
IS ORDERED, pursuant to delegated
authority, That the time for iling
comments and reply comments in this
proceeding IS HEREBY extended to and
including July 8, and August 8,1980,
respectively.
Federal Communications Commission.
Henry L Baumann,
Chief, Policy andRules Division Broadcast
Bureau.
tFR Doc. o-1S45 Filed 5-16 0 &4$ aml

BILLING CODE 6712-0-U

INTERSTATE COMMERCE

COMMISSION

49 CFR Part 1033

[No. 37436]

Consolidated Rail Corporation To
Furnish Equipment for Certain Unit
Train Shippers; Order To Show Cause

April 23, 190.
AGENCY: Interstate Commerce
Commission.
ACnON: Show Cause Order.

SUMMARY: This decision orders
Consolidated Rail Corporation (ConRail)
to show cause why a cease and desist.
order should not be entered restraining
ConRail from the practice of not
providing unit-grain-trains to shippers
not owning destination terminal export
elevators.
DATE: Interested parties may file
comments within the time allowed for
respondents (10 days from date of
service (May 13,1980)) by filing 15
copies with the Secretary of the
Commission and by serving
contemporaneously on respondents by
first class mail.
ADDRESS: Send comments to Interstate

Commerce Commission. Office of the
Secretary, Washington, D.C. 20423.

FOR FURTHER INFORMATION CONTACT:. M.
F. Clemens, Jr. (202) 275-7840.

By Petition filed October 30, 1979,
Coshocton Grain Company (Coshocton),
Coshocton, OH. requests the issuance of
an Order requiring Consolidated Rail
Corporation (ConRail) to show cause
why a cease and desist order should not
be issued, restraining ConRail from the
practice of not providing unit-grain-
trains to shippers not owning
destination terminal export elevators.

The questions raised by Coshocton
relate not only to Coshocton's situation, -
but also to other grain shippers not
having on-line destination terminal
export elevators.

There is reason to believe that
ConRail's decision not to assign unit-
grain-trains to Coshocton was based on
a ConRail study regarding unit train
turnaround time conducted January,
1979, through July, 1979. ConRail denied
unit trains to Coshocton and certain
other grain shippers on the basis that
these shippers did not have on-line
terminal elevators and were therefore
less efficient than those shippers having
on-line terminal elevators.

For the 1979-1980 shipping season,
ConRail implemented the practice of
assigning unit trains to those shippers
having on-line terminal elevators.
ConRail now purportedly assigns unit
trains to shippers based upon the
average unit train turnaround time of the
shippers.

There is good cause to believe that the
assignment of unit trains by ConRail
solely to shippers having on-line
terminal elevators is a practice which
may be improper in that there may be no
relationship between having on-line
terminal elevators and unit train
turnaround time. Our independent study
of the matter which is attached hereto
indicates no such relationship exists.

It appears to the Commission that
good cause may exist for entering a
service order requiring Consolidated
Rail Corporation (ConRail) to furnish
unit-grain-trains to all applicants on a
fair and equitable basis who can comply
with the load and unloading
requirements of unit-grain-train tariffs,
regardless of the ownership of the
terminal elevators.

Accordingly ConRail is ordered to
show cause why a service order should
not be entered by filing with the
Secretary of the Commission within,10
days from the service date of this order
15 copies of its comments setting forth
all facts within its knowledge and any
arguments which might tend to show
that entry of any further order is
unnecessary or would be inappropriate.
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More specifically, the Commission is
interested in obtaining specific
information with regard to the following
areas of inquiry:

1. The system which ConRail uses to
determine which shippers receive unit-
grain-trains, and which shippers are
denied these trains.

2. Any other information which
ConRail believes would be helpful to the
Commission in determining the
necessity and appropriateness of -
entering the proposed'order. In this
connection, ConRail is specifically
requested to supply to the Commission
the-following:

a. A listing of all unit-grain-tram
shippers who ordered unit-grain-trains
for the 1979-80 season. A full
explanation, including documentation,
describing which shippers will receive
trains; which shippers will not receive
trains, the reason for excluding trains to
shippers not owning terminal elevators;
and the method of notification to these .
shippers.

The Bureau of Investigations and
Enforcement is directed to participate in
this show cause proceeding for the
purpose of developing the record.

A copy ofthis order shall be served
upon the Washington agent for ConRail,
and on David Henderson, Worthington,
OH, for Coshocton Grain Company.
Notice shall be given to the general
public by depositing a copy in the Office
of the Secretary of the Commission at
Washington, D. C., and by publication m
the Federal Register.

Any interested person may file
comments or provide information and
argument relating to the necessity and
appropriateness of entering the
proposed order within the time allowed
for respondents to show cause (10 days
from service date) by filing 15 copies
with the Secretary of the Commission.
Copies of any materials filed shall be
served contemporaneously upon
respondent by first-class mail, postage
prepaid.

By the Commission, Chairman Gaskins,
Vice Chairman Gresham, Commissioners
Stafford, Clapp, Trantum, and Alexis.
Agatha L. Mergenovich,
Secretary.

Investigation to determine if the unit
trains assigned to Coshocton Grain
experience a slower turnaround time
than,those assigned to other shippers
having on-line port elevators, and if
delays existed, were they attributable to
Coshocton Grain or to the carriers
involved.

All unit-grain-trains moving in
ConRail unit train service for the grain
year October 1978 through September
1979, were surveyed. During this period

(32) 100 car unit-grain-trains from six
shippers made 534 tnp8 between various
origin elevators in Illindis, Indiana,
Kentucky and Ohio to the ports of
Albany, New York, Philadelphia,
Pennsylvania, and Baltimore, Maryland.
Exhibit A-Summarizes the average
movement cycle time for each Unit
Tram.

Coshocton Grain Company had'the
best average turnaround time of the 6
shippers checked. Also, their trains were
3rd in unloading efficiency at
destination and 3rd in loading efficiency
at origin.

ConRail's decision to assign trains to
those shippers having on-line terminal
elevators was based on a study made by
them for period January 1979 through
July 1979. This study determined overall
turnaround time,.but did not reflect the
factors influencing the total.figure. At
that time, according to ConRail
computations, Coshocton trains
averaged 13.1 days per trip, but did not
reflect if that time was railroad delay,
origin delay, or destination delay.
Another factor that could influence the
overall movement cycle is mileage
between origin and.destination.

Coshocton Grain is 70 miles nearer
destination than any other point from.
which surveyed unit-gram-trams
originate, yet transit time, which is in
the control of the carrier, in many cases
is greater.
BILNG CODE 7035-01-M
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Notices Federal Rester
Vol. 45. No. 98

Monday. May 19. 1980

This section of the FEDERAL REGISTER
contains documents other than rules or
proposed rules that are applicable to the
public. Notices of hearings and
investigations, committee meetings, agency
decisions and rulings, delegations of
authority, filing of petitions and
applications and agency statements of
organization and functions are examples
of documents appearing in this section.

COMMISSION ON CIVIL RIGHTS

New Jersey Advisory Committee;
Agenda and Notice of Open Meeting-

Notice is hereby given, pursuant to the
provisions of the Rules and Regulations
of the U.S. Commission on Civil Rights,
that a planning meeting of the New
Jersey Advisory Committee (SAC) of the
Commission will convene at 6:00 p.m.
and will end at 8:30 p.m., on June 12,
1980, at the Ramada Inn, Schoolhouse
Lane, New Brunswick, New Jersey.

Persons wishing to attend this open
meeting should contact the Committee
Chairperson or the Eastern Regional
Office of the Commission, 26 Federal
Plaza, Room 1639, New York, New York
10007.

The purpose of this meeting is to
discuss program projects.

This meeting will be conducted
pursuant to the provisions of the rules
and regulations of the Commission.

Dated at Washington, D.C., May 13, 1980.
Thomas L Neumann,
Adisory Committee Management Offlicer.
[RDoc. -- 152 F ned 5-16-. t8s am]
BIG COE 6335-01--

New York Advisory Committee;
Agenda and Notice of Open Meeting

Notice is hereby given, pursuant to the
provisions of the Rules and Regulations
ofthe U.S. Commission on Civil Rights,
that a planning meeting of the New York
Advisory Committee (SAC) of the
Commission will convene at 3:00 p.m.
and will end at 7:00 p.m., on June 11,
1980, at 26 Federal Plaza, Room 1639,
New York, New York 10007.

Persons wishing to attend this open
meeting should contact the Committee
Chairperson or the Eastern Regional
Office of the Commission, 26 Federal
Plaza, Room 1639, New York, New York
10007.

The purpose of this meeting is to
discuss the Yonkers, New York project,
Yonkers subcommittee meeting.

This meeting will be conducted
pursuant to the provisions of the rules
and regulations of the Commission.

Dated at Washington. D.C.. May 13,1980.
Thomas L. Neumann,
Advisory Committee Manogement Officer.
(FR D=c 8O-1540 Pled 5-1t5-f US am)
BILLING COD 633S-01-4,

Ohio Advisory Committee;
Amendment

Notice is hereby given, pursuant to the
provisions of the Rules and Regulations
of the U.S. Commission on Civil Rights
that a planning meeting of the Ohio
Advisory Committee (SAC) of the
Commission originally printed as Illinois
scheduled for June 7,1980, Cleveland,
Ohio (FR Doc. 80-14432 on page 31148)
is hereby changed to read Ohio
Advisory Committee.

Dated at Washington. D.C., May 14.1980.
Thomas L Neumann,
Advisory Committee Management Officer.

MILNG CODE 6335-01-M

DEPARTMENT OF COMMERCE

Office of the Secretary

[Dept Org. Order 25-5B; Amd 6;
Transmittal 492]

National Oceanic and Atmosphfrlc
Administration; Department -

Organization Order Series
Subject- This order efwtive April 2,

1980 further amends theimaterial
appearing at 43 FR 41538 of the National
Oceanic and Atmospheric
Administration, November 3,1978,44 FR
3303 of January 16,1979,44 FR 15522 of
March 14,1979.44 FR 24623 of March 26,
1979.44 FR 63128 of November 2,1979,
45 FR 19292 of March 25,1980.
Department Organization Order 25-5B,
dated October 16,1978, is hereby further
amended as shown below. The purpose
of this amendment is to: abolish the
Marine Ecosystems Analysis Program
Office and the Outer Continental Shelf
Environmental Assessment Program
Office, and establish the Office of
Marine Pollution Assessment under the
Assistant Administrator for Research
and Development

1. Section 11. Assistant Administrator
forResearch and Development.

a. In pen and ink, delete the last
sentence of subparagraph .04a. and, in
subparagraph .04b., delete the "Marine
Ecosystems Analysis Program Office"
and the "Outer Continental Shelf
Environmental Assessment Program
Office."

b. A new paragraph .05 is added to
read as follows:

".05 The Office of Marine Pollution
Assessment provides the focus for and
coordinates NOAA's programs and activities
in marine pollution research and
development, monitoring and assessment.
and provides the interface between NOAA
marine pollution related programs and the
NOAA staff office charged with developing
the Comprehensive Federal Plan Relating to
Ocean Pollution. It develops and implements
comprehensive, integrated and continuing
programs to assess short-term and long-term
impacts of pollution and other people-
Induced changes of marine ecosystems;
disseminates results developed from such
programs to appropriate agencies and
persons, and provides advice upon request
and ensures that information regarding ocean
pollution research and development and
monitoring programs are disseminated in a
timely manner and useful form. It implements
research necessary to design monitoring
programs in marine environments, and
provides information on pollution impacts.
alternatives, and mitigating measures for
resource management decisions when marine
ecosystems are subjected to pollution or
people-induced alterations. It recommends
and advises the Assistant Administrator for
Research and Development on policy,
programmic priorities, emphasis and
direction. and other issues concerned with
marine pollution and its effects."

2. The organization chart. Exhibit 1,
attached to this amendment supersedes
the chart dated September 27, lg. A
copy of the organization chart is on file
with the original of this document in 4he
Office of the Federal Register.

Richard A. Frank,
Administrator. National Oceanic and
A tmospheric Administration.
Elsa A. Porter.
Assistant Secretary forA dmWns tration.

Approved-
Guy W. Chamberlin, Jr.,
DeputyAssistantSecretary'for
Administration.

IMR Dar -15= Fild 5-16-4M U5 am
BUILLIIOoo 3610-17-SI
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International Trade Administration

Discrete Semiconductor Device
Subcommittee of the Semiconductor
Technical Advisory Committee; Closed
Meeting

Pursuant to Section 10(a)(2) of the
Federal Advisory Committee, Act, 5
U.S.C. App. (1976), notice is hereby
given that a meeting of the Discrete
Semiconductor Device Subcommittee of
the Semiconductor Technical Advisory
Committee will be held on Wednesday,
June 4,1980, at 9:30 aim.' in Room 1851,
Main Commerce Building, 14th Street
and Constitution Avenue, N.W.,
Washington, D.C.

The Semiconductor Technical
Advisory Committee was initially
established on January 3, 1973. On
December 20,1974, January:13, 1977, and
August 28, 1978, the Assistant' Secretary
for Administration approved the'
recharter and extension of the'
Committee, pursuant to Sectioh 5(c)(1)
of the Export Administration Act of
1969, as amended, 50 U.S.C.,App. Sec.
2404(c)(1) and the Federal Advisory.
Committee Act. The Assistant Secretary
for Industry andTrade established the
Discrete, Semiconductor Device
Subcommittee on February-9, 1979 f
pursuarit to the charter of the
Committee.,

The Committee advises the Office of
Export Administration with respect to
questions involving (A) technical ' -

matters, (B) worldwide availability and
actual utilization of production
technology, (C) icensing' procedes

which affect the level of.export controls
applicable to semiconductorproducts
including technical data or other, -
informationrelated thereto, and (D)
exports of the aforementioned
commodities and technical data subject
to multilateral controls in which the
United States participates including
proposed revisions of any such
multilateral controls. The discrete
Semiconductor Device Subcommittee
was formed-to study transistor, diode,
photoconductive, and thyristor
semiconductor devices with the goal of
making recommendations to the
Department of Commerce relating to the
appropriate parameters for controlling
exports -for reasons of national security.

The Subcommittee will meet only in
Executive Session to discuss matters
properly classified under Executive
Order 11652 or 12065, dealing with the'
U.S. and COCOM control program and
strategic criteria related thereto.'

Written statements may be submitted
at any time before or after the meeting.

The Assistant Secretary of Commerce
for Administration, with the concurrencE

of the delegate of the General Counsel,
formally determined on September 6,
1978, pursuant to Section 10(d) of the
Federal AdvisoryComnitteeAct, as

I amended by Section 5(c) of the
Government In The Sunshine Act, P.L.
94-409, that the matters to be discussed
in the Executive Session should be
exempt from the provisions of the
Federal Advisory Committee Act
relating to open meetings and public
participation therein, because the
Executive Session will be con cerned
with matters listed in 5 U.S.C. 552b(c)(1).,
,Such matters are specifically authorized
under criteria established by an
Executive Order to be kept secret in the,
interests of the national defense or
foreign policy. All materials to be
reviewed and discussed during the
Executive Sebsion of the meeting have
been properly classified under Executive
Order 11652 or 12065. All Subcommittee
merbers have appropriate security
clearances.

The, complete Notice of Determination
to close meetings or portions thereof of
the series of meetings of the
Semidonductor Technical Advisory
Committee and of any subcommittee
thereof was published in the Federal
Register on December 21, 1978 (43 FR
59536).
. Fot further information contact Mrs.-
Margaret Cornejo, Room 1617M, Office
of Export Administration, International
Trade Administration, U.S. Department
of Commerce, Washington, D'.C. 20230,
phone-202-377-2583.

Dated: May14,1980..
Kent Knowles,
Director, Office ofExportAdministration,
International Trade Administration, U.S.
Department of Commerce. -

[FR Doc. 80-15306 filed 5-1-80 8:45 am]

BILUNG CODE 3510-25-M.o

Electronic Instrumentation Technical
Advisory Committee;.Partially Closed
Meeting

Pursuant to Section 10(a)(2)'of the
Federal Advisory Commiftee Act, as
amended, 5 U.S.C. App. 10(a)(2) (1976),
notice is hereby given that a meeting of
the Electronic Instrumentation Technical
Advisory Committee will be held on
Tuesday, June 3, 1980, at 9:30 a.m. in
Room 3708, Main Commerce Building,
14th Street-And Constitution'Avenue,
NW., Washington, D.C.

The Electronic Instrumentation
Technical Advisory Committee was
initially established on October 23, 1973.
On October 7, 1975, October 21, 1977,
and August 28, 1978, the Assistant
Secretary for Administration approved
the recharter and extension of the

Committee pursuant to Section 5(c)(1) of
the Export Administration Act of 1969,
as amended, 50 U.S.C. App. Section
2404(c)(1) and the Federal Advisory
Committee Act.

The Committee advises the Office of
Export Administration with respect to
questions involving (A) technical
matters, (B) worldwide availability and
actual utilization of production
technology, (C) licensing procedures
which affect the level of export controls
applicable to electronic instrumentation,
including technical data or other
information related thereto, and (D)
exports of the aforementioned
commodities and technical data subject
to multilateral controls in which the
United States participates, including
proposed revisions of any such
multilateral controls.

The Committee meeting agenda has
five parts:

General Session
(1) Opening remarks by the chairman,
(2] Presentation of papers or comments by

the public.
(3) Discussion of ATE in the infrastructure

of manufacturing,
(4) Technology in the ATE system.

Executive Session
(5] Discussion of matters properly

classified under Executive Order 11652 or
"12065, dealing with the U.S. and COCOM
control program and strategic criteria related
thereto.

With respect to agenda item (5), the
Assistant Secretary for Administration,
with the concurrence of the delegate of
the General Counseli formally
determined on September 6, 1978,
pursuant to Section 10(d) of the Federal
Advisory Committee Act, as amended
by Section 5(c) of the Government Ili
The Sunshine Act, Pub. L. 94-409, that
the matters to be discussed in the
Executive Session should be exempt
from the provisions of the Federal
Advisory Committee Act relating to
open meetings and public participation
therein, because the Executive Session
will be concerned with matters listed In
5 U.S.C. 552b(c)(1), Such matters are
specifically authorized under criteria
established by an Executive Order to be
kept secret in the interesfs of the
national defense or foreign policy, All
materials to be reviewed and discussed
by the Committee during the Executive
Session of the meeting have been
properly classified unde'r Executive
Order 11652 or 12065. All Committee
members have appropriate security

- clearances.
The complete Notice of Determination

to close meetings or portions thereof of
the series of medtings of the Electronic
Instrumentation Technical Advisory
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Committee and of any subcommittees
thereof was published in the Federal
Register on December 27, 1978 (43 FR
60328).

Copies of the minutes of the open
portions of the meeting will be available
by calling Mrs. Margaret Cornejo, Policy
Planning Division, Office of Export
Administration, International Trade
Administration, Room 1617M, U.S.
Department of Commerce, Washington,
D.C. 20230, telephone: A/C 202-377-
2583.

For further information, contact Mrs.
Cornejo, either in writing or by phone at
the address or number shown above.

Dated: May 14,1980.
Kent N. Knowles,
Director, Office of Export Administration,
Department of Commerce.
[FR Doc. 80-15307 Filed 5-16-80 845 ami

BILUING CODE 3510-24-

Semiconductor Manufacturing
Materials and Equipment
Subcommittee of the Semiconductor
Technical Advisory Committee; Closed
Meeting

Pursuant to Section 10(a)(2) of the
Federal Advisory Committee Act, 5
U.S.C. App. (1976), notice is hereby
given that a meeting of the
Semiconductor Manufacturing Materials
and Equipment Subcommittee of the
Semiconductor Technical Advisory
Committee will be held on Wednesday,
June 4,1980, at 9:30 a.m. in Room 3708,
Main Commerce Building, 14th Street
and Constitution Avenue, N.W.,
Washington, D.C.

The Semiconductor Technical
Advisory Committee was initially
established on January 3, 1973. On
December 20,1974, January 13,1977, and
August 28,1978, the Assistant Secretary
for Administration approved the
recharter and extension of the
Committee, pursuant to Section 5(c)(1)
of the Export Administration Act of
1969, as amended, 50 U.S.C. App. Sec.
2404(c)(1) and the Federal Advisory
Committee Act. The Assistant Secretary
for Industry and Trade established the
Semiconductor Manufacturing Materials
and Equipment Subcommittee on
February 9, 1979, pursuant to the charter
of the Committee.

The Committee advises the Office of
Export Administration with respect to
questions involving (A) technical
matters, (B) worldwide availability and
actual utilization of production
technology, (C) licensing procedures
which affect the level of export controls
applicable to semiconductor products,
including technical data or other
information related thereto, and (D)

exports of the aforementioned
commodities and technical data subject
to multilateral controls in which the
United States participates including
proposed revisions of any such
multilateral controls. The
Semiconductor Manufacturing Materials
and Equipment Subcommittee was
formed to study the technical and
strategic value of semiconductor device
production equipment and materials for
the purpose of maintaining a continuous
review of the export control technical
parameters, and the formulation of
recommendations to the Commerce
Department for parameter updating as
appropriate for reasons of national
security.

The Subcommittee will meet only in
Executive Session to discuss matters
properly classified under Executive
Order 11652 or 12065, dealing with the
U.S. and COCOM control program and
strategic criteria related thereto.

Written statements may be submitted
at any time before or after the meeting.

The Assistant Secretary of Commerce
for Administration, with the concurrence
of the delegate of the General Counsel,
formally determined on September 6,
1978, pursuant to Section 10(d) of the
Federal Advisory Committee Act, as
amended by Section 5(c) of the I
Government in the Sunshine Act, Pub. L
94-409, that the matters to be discussed
in the Executive Session should be
exempt from the provisions of the
Federal Advisory Committee Act
relating to open meetings and public
participation therein, because the
Executive Session will be concerned
with matters listed in 5 U.S.C. 552b(c)(1).
Such matters are specifically authorized
under criteria established by an
Executive Order to be kept secret in the
interests of the national defense or
foreign policy. All materials to be
reviewed and discussed during the
Executive Session of the meeting have
been properly classified under Executive
Order 11652 or 12065. All Subcommittee
members have appropriate security
clearances.

The complete Notice of Determination
to close meetings or portions thereof of
the series of meetings of the
Semiconductor Technical Advisory

-Committee and of any subcommittee
thereof was published in the Federal
Register on Decembpr 21,1978 (43 FR
59536).

For further information contact Mrs.
Margaret Cornejo, Office of Export
Administration, International Trade
Administration, Room 1617M, U.S.
Department of Commerce, Washington,
D.C. 20230, Phone (202) 377-2583.

Dated: May 14.1980.
Kent Knowles,
Director, Office ofExport Administration,
International Trade Administration, US.
Department of Commerce.
[FR loc.W-1-1&3mFed 51-8O45 aml
BILNG COO 3510-2-M

Minority Business Development
Agency

Financial Assistance Application
Announcement

The Minority Business Development
Agency MEDA), formerly the Office of
Minority Business Enterprise, announces
that it is seeking applications under its
program to operate one project for a 12
month period beginning July 1, 1980,
within the Borough of Queens. The cost
of the project is estimated to be $229,200
and the Project Number is 02-1G-45323-
00.

Funding Instrument: It is anticipated
that the funding instrument, as defined
by the Federal Grant and Cooperative
Agreement Act of 1977, will be a grant.

Program Description: Executive Order
11625 authorizes MBDA to fund projects
which will provide technical and
management assistance to eligible
clients in areas related to the
establishment and operation of
businesses. This proposed project is
specifically designed to provide
business information, counseling.
financial packaging assistance, and
assistance in identifying and exploiting
business opportunities and new and/or
expanding markets.

Eligibility Requirements: There are no
restrictions. Any for-profit or non-profit
institution is eligible to submit an
application.

Application AMaterials: An application
kit for this project may be requested by
writing to the following address: New
York Regional Office, Minority Business
Development Agency,'U.S. Department
of Commerce. 26 Federal Plaza, Rm.
3707, New York, NY 10007.

In requesting an application kit, the
applicant must specify its profit status
(i.e., a State or local government,
federally recognized Indian tribunal
unit, educational institution, hospital,
other type of non-profit organization, or
if the applicant is a for-profit firm). This
information is necessary to enable
MBDA to include the appropriate cost
principles in the application kit.

AwardProcess: All applications that
are submitted in accordance with the
instructions in the application kit will be
submitted to a panel for review and
ranking. The applications will be ranked
according to the capability of the staff -
assigned to the project, the management

32751
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capability of the applicant, the proposed
program plan, the budget allocation
plan, and the applicant's knowledge of
the area to be served. Specific criteria
will be included in the application kit.

Renewal Process: If an award i
made, continuation awards for up to two
additional years may be made to the
successful recipient without
competition, provided that funds have-
been appropriated for a project of this
kind, and MBDA has'determined that
such funds are available, there is a
continuing need for a project of this
kind, and the recipient has performed
satisfactorily.

Closing Date: Applicants are
encouraged to obtain an application kit
as soon as possible in order to allow
sufficient time to prepare and submit an
application before the closing date of
June 5, 1980. Detailed submission
procedures are outlined in each
application kit.
11.800 Minority Business Development.
(Catalog of Federal Domestic Assistance)

Dated: May 13,1980.'
Allan A. Stephenson, "
Deputy Director.
[FR Doc. 80-15287 Filed 5-16-80 8:45 aml

BILLING CODE 3510-21-M

Notice is given that on April 3, 1980,
the National Oceanic:and Atmospheric
Administration (NOAA) received a
petition, from the Edison Electrid
Institute, for the reconsideration of a
petition, denied on December 6,1979, for
the amendment of a rule. Petitioner
request that NOAA amend certain"
regulationi pertinent to the
implementation of Section 307(c)(3](A]
of the Coastal Zone Management Act of
1972, as amended (16 U.S.C.
1456(c)(3)(A)).

The cited section of the Act requires
that any activity which requires a
Federal license or permit and which
affects land or water uses in the coastal

'zone of a State must be conducted in a
manner consistent with the State's
approved coastal management program.
.The pertinent regulations declare this
consistency requirement to apply to any
such activity for which an initial
application for a Federal license or

'permit is made and, under certain
circumstances, to any such activity for
which a renewal application is made.
With regard to a rdnewal application,
Petitioner seeks to restrict the
application of the consistency

requirement to a renewal only if the
"affected State demonstrates that
changes in the construction or operation
of this facility or activity will cause new
land or water use coastal zone effects
substantially different than those
originally authorized" (emphasis
supplied]. The pertinent regulations'

* appear in 15 CFR Part 930, Subpart D (44
FR 37150, June 25, 1979].

Pursuant to § 14.03 of NOAA Directive
21-24, the petition has been referred to
the Assistant Administrator for Coastal
Zone Management for consideration.
Pursuant to § 14.06 of the Directive, the
Assistant Administrator must notify the
Petitioner of a decision to proceed or not
to proceed-with the amendment within
120 days of receipt of the petition.

Questions with regard to this notice
may be asked of Ms. Jane Rogers, Acting
Chief, Policy and External Relations,
NOAA, 2001 Wisconsin Avenue, N.W.,
Washington, D.C:,20235 (202-634-4245).

Dated: May 9,1980.
Michael Glazer,
AssistantAdministratorfor Coastal Zone
Management.
[FRDoc. 80-15273 Filed 5-16-80: 8:45 am]

BILLING CODE 3510-08-M

COMMITTEE FOR PURCHASE FROM
LY

RAUL4r.%Y¥; 1..ULIULLe ir Purchase fromu
the Blind and Other Severely'
Handicapped.
-ACTION: Addition to'Procurement List.

-SUMMARY: This action addsto
.-Procurement List 1980 a commodity to
-be produced by.workshops for the blind
and other severely handicapped.
EFFECTIVE DATE: May 19, 1980.
ADDRESS: Committee for Purchase from
the-Blind and Other Severely
Handicapped, 2009 14th Street North,
Suite 610, Arlington, Virginia 22201.
FOR FURTHER INFORMATION CONTACT:.
C. W. Fletcher (703) 557-1145.
SUPPLEMENTARY INFORMATION: On
February 15, 1980, the Committee for
Purchase from the Blind and Other
Severely Handicapped publighed notice
(45 FR 10394) of proposed addition to
Procurement List 1980, Novembert 27,
1979 (44 FR 67925).

After consideration of the relevant
matter presented, the Committee has
determined that the commodity listed
below is suitable for procurement by the
Federal Government under 41 U.S.C. 46-
48c, 85 Stat. 77.

Accordingly, the following commodity
is hereby added to Procurement List

1980: Cass 8315, Buckle, Belt, Trousers,
8315-00-543-3724.
E. R. Alloy, Jr.,
Acting Executive Director.
[FR Doc. 80-15251 Filed 5-10-80 8:45 am]

BILLING CODE 6820-33-M

DEPARTMENT OF DEFENSE

Office of the Secretary

Defense Science Board Review Panel
on ASW; Advisory Committee Meeting
. An ASW Review Panel under the
Defense Science Board will meet in
closed session on 6 June 1980 in
Washington, D.C.

The mission of the Defense Science
Board is to advise the Secretary of
Defense and the Under Secretary of
Defense for Research and Engineering,
on scientific and technical matters as
they affect the perceived needs of the
Department of Defense.

The ASW Review Panel will review
the technical aspects of ASW programs
in the 6 June meeting.

In accordance with 5 U.S.C. App 1
§ 10(d) (1976], it has been determined
that this Defense Science Board Task
Force meeting concerns matters listed in
5 U.S.C. § 552b(c)(1) (1976), and that
accordingly this meeting will be closed
to the public.'

May 13,1980.
M. S. Healy,
OSD FederalRegisterLialson Officer,
Washington Headquarters Services,
Department of Defense.
[Rt Doc. 80-15252 Filed 5-16-80. 8:45 am!

BILLING CODE 3810-70,-M

DEPARTMENT OF ENERGY

Bonneville Power Administration

Public Utility Regulatory Policies Act;
Hearings
AGENCY: Department of Energy,
Bonneville Power Administration.
ACTION: Notice of hearings respecting
standards for utility practices.

SUMMARY: Bonneville Power,
,Administration (Bonneville) will hold
hearings on Wednesday, June 18, 1980,
to consider and determine whether or
not it is appropriate to implement
standards for utility practices
concerning master metering, automatic
ajustment clauses, information to
consumers, procedures for termination
of electric service, and advertising, as
provided by Section 113 of the Public
Utility Regulatory Policies Act (PURPA,
Pub. L. 95-617). Written data, views, and

National Oceanic and Atmospheric THE BLIND AND OTHER SEVERE
Administration HANDICAPPED

Receipt of Petition for Amendment of Procurement List 1980; Addition
Rule . ,... __ .. c

32752
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comments on the standards are
requested from any interested person.
DATES: Public hearings concerning the
adoption of the utility practices will be
held on Wednesday, June 18,1980, in the
Auditorium, Bonneville Power
Administration headquarters building,
1002 NE. Holladay Street, Portland,
Oregon, commencing at 9 a.m. and at 7
p.m.
SUPPLEMENTAL INFORMATION: The Public
Utility Regulatory Policies Act (PURPA),
Section 113, requires certain
nonregulated electric utilities to
consider certain specified standards for
utility practices and to make a
determination concerning whether or
not it is appropriate to implement such
standards for its practices. The
consideration is required to b6 after a
public hearing; the announced hearing is
the public hearing for such purpose.
Written and oral evidence will be
accepted at the hearing. The
determination concerning whether to
implement standards must be based
upon such evidence.

Bonneville already has considered
ratemaking standards, as required by
Section 111 of PURPA, and has adopted
such standards as are appropriate for
Bonneville.
SUBJECT OF HEARINGS: The Federal
standards which must be considered
and which define the scope of this
hearing are specified by Section 113(bl
of the Public Utility Regulatory Policies
Act. Bonneville, after considering the
evidence, may adopt or reject any one or
more of the standards or may adopt any
standard in part.

The electric consumers with which
these standards are concerned include
any person, State agency, or Federal
agency to which electric power is sold
by Bonneville.

The standards proposed by PURPA
raise issues which are required to be
considered and determined as a result of
these hearings. The proposed standards
generally provide that:

(1) Master Metering-Master metering
of electric service in the case of new
buildings shall be prohibited or
restricted if

(a) there is more than one unit in the
building,

(b) the occupant of each such unit has
control over a portion of the electric
energy used in such unit, and

(c) with respect to such portion of
electric energy used in such unit, the
long-run benefits to the electric
consumers in such building exceed the
costs of purchasing and installing
separate meters in such building.

Master metering refers to, although is
not defined as, the use of a single meter

to measure electric energy consumed by
a group of electricity customers. It is
frequently found in apartment and office
buildings. Bonneville does not directly
serve any individual buildings.

(2) Automatic Adjustment Clauses-
No electric utility may increase any rate
pursuant to an automatic adjustment
clause unless:

(a) such clause is determined to
provide incentives for efficient use of
resources (including incentives for
economical purchases and use of fuel
and electric energy) by such electric
utilities. Such determination shall be
made at least once every 4 years. And,

(b) such clause insures the maximum
economy in those operations and
purchases which affect the rates to
which such clause applies. The clause
will be reviewed at least once every 2
years.

The term "automatic adjustment
clause" means a provision of a rate
schedule which provides for increases
or decreases, without prior hearing, in
rates reflecting increases or decreases in
costs incurred by an electric utility. The
term does not include interim rates.
Bonneville does not currently, nor does
it plan to, have automatic adjustment
clauses in its contracts.

(3) Information to Consumers-Each
electric utility shall transmit to each of
its electric consumers a clear and
concise explanation of the existing rate
schedule, and any rate schedule applied
for, which is applicable to such
consumer. Such statement shall be
transmitted to each such consumer-

(a] not later than 60 days after the
date of commencement of service to
such consumer or 90 days after the
standard is adopted with respect to such
electric utility, whichever last occurs,
and

(b) not later than 30 days after such
utility's proposal for any change in a
rate schedule applicable to such
consumer.

Each electric utility shall transmit to
each of its electric consumers not less
frequently than once each year-

(a) a clear and concise summary of
the existing rate schedules applicable to
each of the major classes of its electric
consumers for which there is a separate
rate, and

(b) an identification of any classes
whose rates are not summarized.

Each electric utility, on request of an
electric consumer of such utility, shall
transmit to that consumer a clear and
concise statement of the actual
consumption (or degree-day adjusted
consumption) of electric energy by such
consumer for each billing period during
the prior year.

An electric utility means any person,
State agency, or Federal agency which
sells electric energy.

Electric consumer means any person,
State agency, or Federal agency to
which electric energy is sold other than
for purposes of resale.

(4) Procedures for 7emin ation of
Electric Service-No electric utility may
terminate electric service to any electric
consumer unless reasonable prior notice
(including notice of rights and remedies]
is given to such consumer and such
consumer has a reasonable opportunity
to dispute the reasons for such
termination; and during any period
when termination of service to an
electric consumer would be especially
dangerous to health and such consumer
establishes that-

(a) it is unable to pay for such service
in accordance with the requirements of
the utility's billing, or

(b) it is able to pay for such service
but only in installments,
such service may not be terminated.
Electric consumer means any person,
State agency, or Federal agency to
which electric energy is sold other than
for purposes of resale.

(5) Advertising-No electric utility
may recover from any person other than
shareholders or other owners of such
utility any direct or indirect expenditure
by such utility for promotional or
political advertising.

Political advertising means any
advertising for the purpose of
influencing public opinion with respect
to legislative, administrative, or
electoral matters, or with respect to any
controversial issue of public importance.

Promotional advertising means any
advertising for the purpose of
encouraging any person to select or use
the service or additional service of an
electric utility, or the selection for
installation of any appliance or
equipment designed to use such utility's
service.
PROCEDURE OF HEARING: All interested
persons are invited to participate in this
hearing. Persons desiring to appear and
make statements shall present
themselves, in person or by counsel, at
the beginning of the hearing at 9 a.m. or
7 p.m. on June 18,1980.

The hearing will be presided over by a
hearing officer designated by the
Bonneville Administrator. The hearing
will be informal Everyone who wishes
to present his material, orally or in
writing, will be permitted to do so.
Those who make a presentation may be
asked to clarify any part of that
presentation upon inquiry by any other
partiipant. Anyone wishing further
information with respect to the

I
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procedures may contact the Hearing
Officer, Robert L. Jones, at the General
Counsel's Office, Bonneville Power
Administration, P.O. Box 3621, Portland,
Oregon 97208, or at telephone number
(503) 234-3361, extension 4208. The
Hearing Officer will determine the order
in which statements shall be made. If a
large number of persons ask to speak,
the time allowed each speakar'may be
limited. This will not be a judicial or
evidentiary type hearing. Questions may
be asked only by or with the permission
of the Hearing Officer; and there will be
no cross-examination of the persons
presenting statements. Rebutlal
statements will be given in the order in
which the initial statements were made
and will be subject to time limitations.

Any decision made by Bonneville
with respect to the matters to be
considered at the hearing will be based
on the official record of the proceedings.

The Hearing Officer Will disclose at
the beginning of the hearing any
additional rules necessary for insuring,
orderly procedure.

The hearing will be transcribed.
Copies of the transcript may be ordered
at the cost of reproduction from the
Office of General Counsel, Bonneville
Power Administration, P.O. Box 3621,
Portland, Oregon 97208, or directly from
the reporter.

Interested persons have an additional
30 days from the date of the hearing to
submit written comments.

All written material received by
Bonneville before 4:30 p.m. on-July 18,
1980, will be made part of the official
record and will be considered by
Bonneville.

The Bonneville Branch of Rates has
prepared written statements concerning
the PURPA standards. The statements
include information and analysis of each
standard to be considered. The
statements are now available to the
public; and they will be made part of the
official record.

Copies of the staff statement will be
available at the hearings and are now
available by contacting Mrs. Donna Lou
Geiger, Public Involvement Coordinator,
Bonneville Power Administration, P.O.
Box 12999, Portland, Oregon 97212, or
from Bonneville's Area and District
Offices, located as follows: Spokane
Area Office, Room 561, U.S. Court
House, Spokane, Washington 99201;
Kalispell District Office, Box 758,
Kalispell, Montana 59901; Wenatchee
District Office, Room 314, U.S. Federal
Building, 301 Yakima Street, P.O. Box
741, Wenatchee, Washington 98801;
Portland Area Office, 1500 NE. Irving
Street, Room 288, P.O. Box 3621,
Portland, Oregon 97208; Eugene District

Office, U.S. Federal Building, Room 206,
211 East 7th Street, Eugene, Oregon
97401; Seattle Area Office, 415 First
Avenue North, Room 250, Seattle,
Washington 98109; Walla Walla Area
Office, West 101 Popular, P.O. Box 1518,
Walla Walla, Washington 99362; Idaho
Falls District Office, 531 Lomax Street,
P.O. Box 2558, Idaho Falls, Idaho 83401.

The official record of the proceedings
will consist of the verbatim transcript of
the hearings and copies of all written
material submitted within the time set
forth above. The summary of the record
will be prepared by the Hearing Officer
and will be transmitted to the
Bonneville Administrator along with the
complete official record. The record will
be used by the Administrator in making
the determinations required by Section
113 of PURPA.

Individual copies of the record will be
available to the public at cost of
reproduction. Copies will be also be
kept on file for public inspection at the
Office of the Public Involvement
Coordinator, Bonneville Power
Administration Building, 1002 NE.
Holladay Street, PortaInd, Oregon.
WRITTEN COMMENTS: Written comments
will be accepted before the hearing and
until 4:30 p.m., July 18,1980, and may be
delivered or mailed to Mrs. Donna Lou
Geiger, Public Involvement Coordinator,
Bonneville Power Administration, P.O.
Box 12999, Portand, Oregon 97212.
CONSUMER REPRESENTATION: Any
person may appear at this hearing either
in person or by an attorney or both.

As provided by Section 122 of PURPA,
if no alternative means for assuring-
representation of electric consumers is
provided, and if an electric consumer of
Bonneville substantially contributes.to
the approval, in whole or in part, of a
position advocated by such consumer at
these hearings and relating to any of the
subjects of this hearing, Bonneville will
compensate such consumer for ,
reasonable attorney fees, expert witness
fees, and other reasonable costs
incurred- in preparation and advocacy of
such position in this hearing.

A notice of intention to claim such
fees and costs shall be presented in
writing before the close of the oral
hearing. Those electric consumers of
Bonneville who are found to be entitled
to such fees and costs under Section
122(a) of PURPA will be so notified and
required thereafter to file a written
claim. The written claim shall be on
oath and shall.state (1) the names and
addresses of the consumer and of his
attorney, (2)-a recitation of the entire fee'
contract made between the consumer
and his attorney and witness, (3) a

detailed statement of the time and
charges of the attorney or witness or
both for which reimbursement is sought,
(4) an itemization of any other costs for
which reimbursement is sought, and (5)
information as to the financial situation
of the consumer.

The determination as to what, if any,
attorney fees, witness fees, and costs
will be reimbursed by Bonneville will be
included in the final order or
determination in these proceedings.
Payment to be made will be processed
in due course thereafter and mailed to
the consumer, or his attorney, or both.
FURNISHING INFORMATION: Bonneville
will furnish information on the PURPA
standards in accordance with the
Freedom of Information Act.
FOR FURTHER INFORMATION CONTACT:
Ms. Donna Lou Geiger, Public
Involvement Coordinator, Bonneville
Power Administration, P.O. Box 12999,
Portland, Oregon 97212; (503) 234-3301,
extension 4261. Toll-free number for
Oregon callers 800-452-8429; for callers
from Washington, Idaho, Montana,
Utah, Nevada, Wyoming, and California
800-547-6048.

Dated: May 9, 1980.
H. J. Durocher,
ActingAdministrator.

FR Doc. 80-1520 Filed 5-16-M. M45 am]

BILLING CODE 6450-01-M

Economic Regulatory Administration

Niagara Mohawk Power Corp.;o
Powerplant and Industrial Fuel Gas Act
of 1978 Withdrawal of Acceptance of
Petition for Exemptions; Withdrawal of
Order Improvidently Issued

The Economic Regulatory
Administration (ERA) of the Ddpartment
of Energy hereby gives notice (1) that It
has withdrawn its acceptance of a
petition filed by Niagara Mohawk Power'
Corporation (Niagara) for special
temporary public interest exemptions,
pursuant to Section 311(e) of the
Powerplant and Industrial Fuel Use Act
of 1978 (FUA or the Act), 42 U.S.C, 8301
et seq. and 10 CFR Part 508, and (2) that
it has withdrawn an order improvidently
issued February 27, 1980, and published
in the Federal Register, March 10, 1980
(45 FR 15253), to Delmarva Power and
Light Company (Delmarva) pursuant to
Section 311(e) of FUA, 10 CFR 501.08
and 10 CFR 508.

(1) The petition filed by Niagara for
which ERA has withdrawn acceptance
sought exemptions from the natural gas
use prohibitions of Sections 301(a) (2)
and (3) of the Act for the following units:

I
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Docket No. Petitioner Gonerlo station Ur

52053-2539-01-41 Nigara Moawk Power Corp Abny Steam (S tm. N.Y.) _ No. 1.
52053-2539-03-41 10No. 3.

52053-2539-04-41 No. 4.

(2) The order improvidently issued to Delmarva, which ERA has withdrawn.
purported to grant exemptions from the natural gas use prohibitions of Sections
301(a) (2) and (3) of the Act to the following units:

Docket No. Petition-er Gnea*n staon Ufa

5769-0593-01-41 ...... .. Demaiva Power And Light Edge Moor (W1k*V~on, Dot) NO. 1.
Co.

5769-0593-03-41
5769-0593-04-41

Both petitioners, Niagara and
Delmarva, have been sent letters by
certifiied mail informing them of the
withdrawals.
SUPPLEMENTARY INFORMATION: (1) ERA
published a notice of acceptance of
Niagara's petition for special temporary
public interest exemptions for the units
listed in item (1), above, on March 21.
1980 (45 FR 18523). Niagara had filed for
these exemptions pursuant to 10 CFR
508.

(2) ERA improvidently issued the
order which purported to grant special
temporary public interest exemptions to
the units listed in item (2), above, on
February 27, 1980, which was published
in the Federal Register, March 10,1980
(45 FR 15253).

Section 702(b) of the Fuel Use Act
indicates that the provisions of Title I
of FUA shall not apply to powerplants
for which an order issued pursuant to
Section 2(a) of the Energy Supply and
Environmental Coordination Act of 1974
(ESECA), before the effective date of the
Fuel Use Act, was pending on that date
(May 8, 1979). Each of the above listed
Niagara and Delmarva units were issued
orders under the authority of Section
2(a) of ESECA. Since these units are not
subject to the prohibitions of Sections
301(a)(2) and (3), of Title III of the Fuel
Use Act, ERA has withdrawn its
acceptance of the Niagara petition and
the order issued improvidently to
Delmarva.

Any questions regarding this action
should be directed to Mr. James W.
Workman, ACting Director, Existing
Facilities Conversion Division, Office of
Fuels Conversion, Economic Regulatory
Administration, Department of Energy,
Room 3128, 2000 M Street, NW.,
Washington, D. C. 20461, (202) 653-3637.

Issued in Washington, D. C. on May 4. 1980.
Robert L. Davies,
Assistant Administrator, Office of.Fuels
Conversion, Economic RegulatoryX
Administration.
[FR Doc. 80--15255 ted 5-16--81 &45 am]
BILLING CODE 6450-01-il

Refiners Crude Oil Allocation Program;
First Supplemental Notice for
Allocation Period of April 1, 1980,
Through September 30, 1980 and
Issuance of Emergency Allocations for
March, April, May and June 1980

The nfotice specified in 10 CFR
211.65(g) of the refiners crude oil
allocation (buy/sell] program for the
allocation period of April 1,1980,
through September 30,1980, was issued
March 21,1980 (45 FR 21010, March 31,
1980). The ERA hereby issues a first
supplemental buy/sell list for the
allocation period of April 1,1980,
through September 30,1980, which sets
forth new emergency allocations for the
months of March, April, May, and June
1980, assigned pursuant to 10 CFR
211.65(c)(2), as amended on April 27,
1979, (44 FR 26060, May 4,1979).

The supplemental buy/sell list for the
allocation period April 1.1980, through
September 30,1980, is set forth as an
appendix to this notice. The list includes
the names of the small refiners granted
emergency allocations for the months of
March, April, May, and June 1980, and
their eligible refineries; the quantity of
crude oil each refiner is eligible to
purchase; the fixed percentage share for
each refiner-seller, and the additional
sales obligation of each refiner-seller,
which reflects each refiner-seller's sales
obligation for the emergency allocations
listed herein.

The allocations for the small refiners
on the supplemental buy/sell list were
determined in accordance with 10 CFR
211.65(c)(2]. Sales obligations for refiner-
sellers were determined in accordance
with 10 CFR 211.65(e) and (1).

The buy/sell list covers PAD Districts
I through V. and amounts shown are in
barrels of 42 gallons each, for the
specified period. Pursuant to 10 CFR
211.65(f). each refiner-seller shall offer
for sale during an allocation period.
directly or through exchanges to refiner-
buyers, a quantity of crude oil equal to
that refiner-seller's sales obligation plus
any volume that the ERA directs the

refiner-seller to sell pursuant to 10 CFR
Section 211.65(j).

Pursuant to 10 CFR 211.65(h), each
refiner-buyer and refiner-seller is
required to report to ERA in writing or
by telegram the details of eich
transaction under the buy/sell list
within forty-eight hours of the
completion of arrangements therefor.
Each report must identify the refiner-
seller, the refiner-buyer, the refineries to
which the crude oil is to be delivered,
the volumes of crude oil sold or
purchased, and the period over which
the delivery is expected to take place.

The procedures of 10 CFR 211.65(j}
provide that if a sale is not agreed upon
subsequent to the date of publication of
this notice, a refiner-buyer that has not
been able to negotiate a contract to
purchase crude oil may request that the
ERA direct one or more refiner-sellers to
sell a suitable type of crude oil to such
refiner-buyer. Such request must be
received by the ERA no later than June
9,1980. Upon such request, the ERA may
direct one or more refiner-sellers that
have not completed their required sales
to sell crude oil to the refiner-buyer.

In directing refiner-sellers to make
such sales, ERA will consider the
percentage of each refiner-seller's sales
obligation for the allocation period that
has been sold as reported pursuant to
§ 211.65(h]. as well as the refiner-seller
or sellers that can best be expected to
consummate a particular directed sale.
If, in ERA's opinion, a valid directed
sale request cannot reasonably be
expected to be consummated by a
refiner-seller that has not completed all
or substantially all of its sales obligation
for the allocation period, the ERA may
issue one or more directed sales orders
that would result in one or more refiner-
sellers selling more than their published
sales obligations for that allocation
period. In such cases, the refiner-seller
or sellers will receive a barrel-for-barreI
reduction in their sales obligations for
the next allocation period pursuant to 10
CFR 211.65(f)(3)(iij.

If the refiner-buyer declines to
purchase the crude oil specified by ERA,
the rights of that refiner-buyer to
purchase that volume of crude oil are
forfeited during this allocation period.
provided that the refiner-seller or
refiner-sellers have fully complied with
the provision of 10 CFR 211.65.

Refiner-buyers making requests for
directed sales must document their
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inability to purchase crude oil from
refiner-sellers by supplying the
following information to ERA:

(i) Name of the refiner-buyer and of
the person authorized to act for the
refiner-buyer in buy/sell program
transactions.

(ii) Name and location of the
refineries for which crude oil has been
sought, the amount of crude oil sought
for each refinery, and the technical ,
specifications of crude oils that have
historically been processed in each
refinery.

(iii) Statement of any restrictions,
limitations, or constraints on the refiner-
buyer's purchases of crude oil,
particularly concerning he manner or
time of deliveries.

(iv) Names and locations of all
refiner-sellers from which crude oil has
been sought under the buy/sell notice,
the refineries for which crude oil has
been sought, and the volume and'
specifications of the crude oil sought
from each refiner-seller.

(v) The response of each refiner-seller
to which a request to purchase crude oil
has been made, and the name and
telephone number of the individual
contacted at each such refiner-seller.

(vi) Such other pertinent information
as ERA may request-

Note the change of address. All
reports and applications made under
this notice should be addressed to:
Chief, Crude Oil Allocation Branch, 2000
M Street, N.W., Room 6128, Washington,
D.C. 20461. TWX's may be sent to 710-
822-9454 (answerback EVFTJ WSH).

Also note that the phone number for
the Crude Oil Allocation Branch has
been changed to 202-653-3459.

Section 211.65(c)(2](ii], as amended on
March 27,1980, (45 FR 21196, March 31,
1980), states in part that applications for
emergency allocations "must be
submitted by the first day of the month
prior to the month(s) for which an
allocation is sought but not before the
20th day of the second mofith prior to
the month(s) for-which an allocation is
sought." This provision is intended to
permit ERA to receive applications and
issue emergency allocations in a timely
fashion.

Section 211.65(c](2)(ii)(B), as amended,
requires all applicants for emergency
allocations to serve copies of their
applications on refiner-sellers. ,
Comments regarding an application will
be accepted if received within eight
days of receipt of the application. •
Applicants are required to mail copies of
their application (and any amendments
thereto) to refiner-sellers on the same
date the application is mailed or
delivered to ERA. Refiner-sellers must

mail their comments on the applications
to the Crude Oil Allocation Branch
within eight days of the refiner-sellers'
receipt of the application. The name and
address of the contact for each refiner-
seller is included in the appendix to this
notice.

'As has been stated in previous
notices, if an applicant claims
confidentiality for any of the
information contained in its application,
the basis for the claim must be clearly
stated. ERA does not consider the
names of potential suppliers contacted
in unsuccessful attempts to obtain crude
oil or offers of crude oil that the
applicant has rejected to be proprietary.

Finally, ERA emphasizes that an
application for an emergency allocation
ipust contain a detailed statement as to
wh' the applicant believes it has
exhausted all supply possibilities, as
required in § 211.65(c)(2)(ii)(D)(7).
Applications which fail to make this
statement will be dismissed with
prejudice.

Copies of the decisions and orders
assigning'the emergency allocations
listed herein may be obtained from:
Economic Regulatory Administration,
Public Information Office, 2000 M Street,
NW., Rm. B110, Washington, D.C. 20461,
(202) 634-2170.

This notice is issued pursuant to
Subpart G of DOE's regulations
governing its administrative procedures
and sanctions, 10 CFR Part 205. Any
person aggrieved hereby may file'an
appeal with DOE's Office of Hearings
and Appeals in accordance with -
Subpart H of 10 CFR Part 205. Any such

"appeal shall be filed on or before Juiie
18, 1980.

Issued in Washington, D.C., on May 13.,
1980.
Doris J. Dewton,
Assistant Administrator, Office of Petroleum
Operations, Economic Regulatory
Administration.

Appendix
The Buy/Sell list for the period April

1, 1980, through September 30,1980, is
hereby amended to reflect new and
amended emergency allocations,
allocations made pursuant to recent
decisions of the Office of Hearings and
Appeals, and an amendment to a regular
allobation. The amended list sets forth
the name of eachrefiner-seller and the
additional volumes of crude oil that
each such refiner-selleris required to
offer for sale to small refiners.
, All refiner-sellers' percentage shares

have been changed to reflect the
Continental Oil Company and Exxon
Company, U.S.A. Decision and Order
dated March 20,1979 (Case numbers

FEX-0185 and FEX-0184). While the
refiner-sellers' percentage shares
displayed are rounded to three decimal
places, six decimal places have been
utilized to establish actual sales
obligations.

Also included in the appendix is a list
of the names and addresses of the
persons designated by refiner-sellers to
receive service of copies of applications
for emergency crude oil allocations.

Crude Oil AlI6catlon (Buy/Sell) Program Sales
Obligations, April 1, 1980-September 30, 1900

Additional Total
Refiner-seller Share sates sales

obligation obligations
(Ebls) I (BblS)

Amoco Oil Co ..............
Atlantic Richfield Co.....
Chevron U.SA. Inc.....
Cities Service Co.......
Continental Oil Co .........
Exxon Co.. U.S.A .....
Getty Refining &

Marketing Co ...........
Gulf Refining &

Marketing Co ...........
Marathon Oil Co.........
Mobil Oil Corp.
Phillips Petroleum Co....
Shell Oil Co .......
Sun Co .......................
Texaco Inc.......
Union 01 Co. of

California........

23,373
17,164
22,664

5,489
893

19.680

2,552,590
3,000,020
1,000716
1,309,210

i55,630
2,144.041

.021 4,734 499,740

20.331
5,100

20.99s
9,233

25,353
12,384
25.374

2,723,410
537,26

2,597,970
1,086,441
3,431,400
1,959,401
2,540,940

.046 10,200 2,324,294

Total sales obligations .................... 223,147 28,777,135

'On September 13, 1979, OHA Issued a Decision and
Order (applications for temporary exception and for stay case
numbers DEL-8020 and DES-8020) In which six roilner.soll.
ers were directed to sell crude oil to Commonwealth Oil Re
fining Co., Inc. (Corco) in late 1979. The refinor.sellers will to.
ceive credit for halt their sales to Corco during the April-Sop.
tember 1980 allocation period. In the Buy/Sell list Issued on
March 21, 1980, it was noted that the six reflner.sollers had
sold 3,668,026 bbs, resulting In total additional safes obliga.
tions for all refiner-sellers and credits for the six refiner-sellers
of halt that volume, or 1.834,013 bbls. The total sales obliga-
tion listed in this supplemental notice has been Increased by
half of additional sales made by Shall Oil Company but not
previously reported to ERA. Shell made additional sales to
Corco of 231.000 bbls. with a total additional sales obligation
and credit against sales obligation of half that volume. oc
115,500 bbs. The total additional sales obligation Is, thOro
fore, the sum of halt of Shell's additional sales to Crco
(115.500 barrels) plus additional allocations and adjustments
(107.647 barrels), which are described below, or 223,147 bar.
res.

Office of Hearings and Appeals (OHA)
Decisions

On March 17, 1980, OHA issued a
Decision and Order (Case No. DMR-
0054) to, Sigmor'Refining Company,
.directing Cities Service Company to
make available to Sigmor 289,600 barrels
of crude oil under the Buy/Sell Program
within sixty days for Sigmor's Three
Rivers, Texas, refinery.

On March 24,1980, OHA issued a
Decision and Order (Case Nos. BEA-
0194; BES-0194; BST-0194; BEL-0902) to
Industrial Fuel and Asphalt of Indiana
(IFAI), in which OHA directed ERA to
issue an emergency allocation to IFAI's
Hammond, Indiana, refinery for 1,300 13/
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D during the period March 1,1980,
through June 30,1980. ERA issued such
an Order on March 31,1980.

Amended Regular Buy/SellAllocation,

On April 29, 1980, ERA issued a
Decision and Order to Pride Refining,
increasing Pride's April-September 1980
regular BuyISell allocation for its
Abilene, Texas, refinery by 212,194
barrels, from 346,287 barrels to 558,481
barrels. The adjustment to Pride's
allocation was made to account for a
reduction in crude oil runs to stills due
to unusual or nonrecurring operating
conditions.

Amended Emergency Buy/Sell
Allocations

On March 19,1980, ERA issued an
Amended Decision and Order to Allied
Materials Corporation, in which ERA
determined that Allied's Stroud,
Oklahoma, refinery was eligible for an
emergency allocation of 95,903 barrels
for the month of February 1980 by
reason of Allied's loss of at least 25
percent of its runs to stills.

On April 9,1980, ERA issued an
Amended Decision and Order to Hunt
Oil Company, reducing Hunt's April
1980 emergency allocation for its
Tuscaloosa, Alabama, refinery by
244,110 barrels, from 269,190 barrels to
25,080 barrels to reflect the regular Buy/
Sell allocation issued to Hunt for the
April-September 1980 period.

'On April 23,1980, ERA issued an
Amended Decision and Order to OKC
Corporation, reducing OKC's April 1980
emergency allocation for its Okmulgee,
Oklahoma, refinery by 30,150 barrels,
from 30,150 barrels to zero barrels, to
reflect the regular Buy/Sell allocation
issued to OKC for the April-September
1980 period.

On April 29,1980, ERA issued an
Amended Decision and Order to Energy
Cooperative Inc. (ECI, reducing ECrs
April 1980 emergency allocation for its
East Chicago, Indiana, refinery by
417,090 barrels, from 2,008,800 barrels to
1,591,710 barrels. The amendment was
issued to account for an increase in
ECrs projected crude oil supply for
April.

New Emergency Buy/Sell Allocation

On April 30,1980, ERA issued a
Decision and Order to Caribou Four
Comers, Inc., granting Caribou's Woods
Cross, Utah, refinery emergency
allocations of crude oil of 21,000 barrels
for April 1980 and 21,700 barrels for May
1980.

Additional Allocations and Adjustments for the
April 1,1980-September 30,1980, Allocation

Period

Re&w~biye Refoy Vokvw~
(bekl)

AWie M - ---..._._- - SU0or-O,.
Caou ow Comer - Wood CMWo

UT.
covoWsaM 01- Poc. P.R
Eneg Coop E C*ago.

I1N.

Hunt O1 TuscaoMa
AL

1ndtn FWe and AaphMl.. Kalamazo.MI.
OKO Corp - OkMV.dge

OK.
Pde Re[, Ic AbV, "X-.
S&nor Re. Co -_ "_ Pe RVw

TX.

9503
42.700

115.500(417.0o01

158AW0

(30.1 50)

21Z194
20.S000

ToW 223.147

Contact List for Refiner-Sellers
Matthew J. Gallo, Esq., Amoco Oil Co.,"

200 E. Randolph Drive, P.O. Box 5910-
A, Chicago. IL 60680.

J. J. Hur, Atlantic Richfield Co., 515
'South Flower St., P.O. Box 2679TA,
Los Angeles, CA 90071.

Frank W. Bradley, Chevron U.S.A., Inc.,
1700 K Street NW., Suite 1204,
Washington, DC 20006.

W. C. McCollougb, Cities Service Oil
Company, P.O. Box 300, Tulsa, OK
74102.

Mike McNeese, Conoco, P.O. Box 2197,
Houston, TX 77001.

Barbara Finney, Exxon, U.S.A., P.O. Box
2180, Houston, TX 77001.

Eugene F. Gervino, Esq., Getty Refining
& Marketing Co., P.O. Box 1650, Tulsa,
OK 74102.

L G. Armel, Gulf Oil Corp., Gulf Bldg.,
P.O. Box 2001, Houston, TX 77001.

Victor Beghini, Vice President,
Marathon Oil Company, 539 South
Main Street, Findlay, OH 45840.

W. L Fanning. Jr., Mobil Oil Corp., 150
East 42d St., New York, NY 10017.

A. L. Hobbs, Phillips Petroleum Co.,
Phillips Bldg., Bartlesville, OK 74004.

G. E. Carnahan, Shell Oil Co., P.O. Box
2463, Houston, TX 77001.

C. Steven LeBaron, Esq., Sun Petroleum
Products Company, 9th Floor, Law
Department, 1608 Walnut St.,
Philadelphia, PA 19103.

Paul D. McNaughton, Texaco, Inc., P.O.
Box 52332, Houston, TX 77052.

Howard Johnson, Texaco, Inc., c/o Legal
Department, 2000 Westchester Ave.,
White Plains, NY 10650.

Gus Williams, Union Oil Company of
California, 150 East Golf Road,
Schaumburg, IL 60190.

IFR Da 0-13M5 Fled ,-1.-ft 6.5 an)
BILLING COoE 64504--

Federal Energy Regulatory
Commission

Advisory Committee on Revision of
Rules of Practice and Procedures,
Subcommittee on-Review of
Commission Decisional Process;
Meeting
May 13, 1980.

Pursuant to the provisions of the
Federal Advisory Committee Act (Public
Law 92-463, 86 Stat. 770). notice is
hereby given that the Subconmitee on
Review of the Commission Decisional
Process of the Advisory Committee on
Revision of Rules of Practice and
Procedure will meet Wednesday, June 4,
1980, from 2:00 p.m. to 5:00 p.m., at the
Federal Energy Regulatory Commission.
825 North Capitol Street, N.E., Room
9306, Washington, D.C.

The purpose of the meeting is to
continue discussions of the
Subcommittee's work on the procedures
for obtaining certificates under the
Natural Gas Act.

The meeting is open to the public. A
transcript of the meeting will be
available for public review and copying
at FERC's Division of Public
Information. Room 1000, 825 North
Capitol Street, N.E., between the hours
of 8:30 a.m. and 5-00 p.m., Monday
through Friday except Federal holidays.
In addition, any person may purchase a
copy of the transcript from the reporter.
Kenneth F. Plumb.
Secretary.
[PR Dec. IO-.5 Fnld s-15.e: ".sM mJ

Blm cooE 6480-85-M

[Docket No. ERSO-375]

Arizona Public Service Co; Fiing
May 13.1960.

The filing Company submits the
following:

Take notice that Arizona Public
Service Company on May 9,1980,
tendered for filing as an initial rate
schedule a Firm-Transmission Service
Agreement between the Department of
Water and Power of the City of Los
Angeles (Los Angeles) and Arizona
Public Service CQmpany (Company)
dated March 20,1980.

Los Angeles requests waiver under
the provisions of Section 35.11 so that
service could be commenced on March
21,1980.

A copy of this filing was served upon
the Arizona Corporation Commission.

Any person desiring to be heard or to
protest said filing should file a petition
to intervene or protest with the Federal
Energy Regulatory Commission. 825
North Capitol Street. N.E.. Washington,
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DC 20426, in accordance with Sections
1.8 and 1.10 of the Commission's rules of
practice and procedure (18 CFR 1.8,
1.10]. All such-petitions or protests
should be filed on or before June 6,1980.
Protests will be considered by the
Commission in determining-the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding: Any person wishing to
become a party must file.a petition to
intervene. Copies of this filing are on file
with the Commission and are available
for public inspection.
Kenneth F. Plumb,
Secreta.
[FR Doc. 80-15219 Filed 5-16-80 :45 am]
BILLING CODE 6450-45-M

[Docket No. ER78-414]

Delmarva Power & Light Co.;
Compliance Filing
May 13, 1980.

The filing Company submits the
following: I I

Take notice that on May 7,1980,
Delmarva Power and Light Company
(Delmarva) submitted for filing a Report
of'Compliance pursuant to the -
Commission's letter order of March 24,
1980 in the above-referenced -
proceeding.

Copies of this filing have been sent to,-
the Mayor and Council of Middletown;
Delaware Public Service Commission.

Any person to be heard or to protest
said filing should file a protest with the
Federal EnergyRegulatory Conmi'ssion,
825 North Capitol Street, NE.,-
Washington, D.C. 20426, in accordance
with Sections 1.8 and 1.10 of the
Commission's rules of practice and
procedure (18 CFR 1.8 and 1.10). All-such
protests should be filed on or before
June 6, 1980. Protests will be considered
by the Comiission in determining the
appropriate action fo be taken. Copies of
this filing are on file with the
Commission and are available for public
inspection.
Kenneth F. Plumb,
Secretary.
[FR Doc. 80-15220 Filed 5-1-0. :45 am]

BI CODE 6450-8,

[Docket No. ER80-:380]

Utah Power & Light Co.; Tariff Change

May 13,.1980.
Take notice that Utah Power & Light

Company (Utah Power on May 9, 1980,
tendered for filing-proposed changes in
its FERC Electric Tariff, Volume No. 1,
together with the Electric Service
Agreement to-serve a number of

municipal and cooperative customers,
through-their agent, Deseret Generation
& Transmission Co-Operative (Deseret).

Most of these customers have for
some time been purchasing power and
energy requirements in excess of their
own resources (principally from the U.S.
Bureau of Reclamation-CRSP) from
Utah Power, through Intermountain
Consumers Power Association (ICPA).
Two customers previously served
directly by Utah Power are included in
the proposed new Service Agreement
(Murray City, Utah.and Moon Lake
Electric Association).

This new arrangement is the -result of
a pending agreement under which
Deseret will purchase an undivided49%
interest in Utah Power's Hunter II
Generating Unit for approximately
$115,000,000. The unit, located in Emery
County, Utah, will have a capacity of
400 Megawatts. It is scheduled to go in
commerical operation on June 1, 1980,
and it is proposed that the Service
Agreement be accepted for filing by the
Commission as of that same date. The
Service Agreement will remain in effect
until March 25, 1985. On or before that
date the Moon Lake Plant is expected to
go into commercial operation, making
the member customers self-sufficient in
generating capacity, and they would
cease to be customers of Utah Power as
of March 25, 1985.

Any person desiring to be heard or to
protest said application should file a
petition to intervene or protest With the
Federal Energy Regulatory Commission,
825 North Capital Street, N.E.,
Washington, D.C. 20426, in accordance
with Section 1.8, 1.10) of the
Commission's rules of practice and
procedure (18 CFR 1.8, 1.10). All such
petitions or protests should be filed on
or before June 6, 1980. Protests will be
considerd by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to theproceeding.
Any person wishing fo become a party
must file a petition to intervene. Copies
of this application are on file with the
Commission and are available for public
inspection.
Kenneth F. Plumb,
Secretary.
[FR Doec. 80-15221 Fled S-W-. &45 amil
BIWNG COOE 6450-85-M

[Docket No. ER8O-379]

Utah Power & Light Co.; Rate Filings

May 13,1980.
Take notice that Utah Power & Light

Company (Utah Power), on May 9, 1980,
tendered for filing two new rates for

sales and wheeling services to a number
of municipal and cooperative customers,
through their agent, Deseret Generation
& Transmission Co-Operative (Deserot),,

These new filings result from pending
agreement under which Deseret will
purchase an undivided 49% interest In
Utah Power's Hunter II Generating Unit
for approximately $115,000,000. The unit,
located in Emery County, Utah, will
have a capacity of 400 Megawatts, It Is
scheduled to go in commercial operation
on June 1, 1980, and it is prqposed that
the hew rates be accepted for filing by
the Commission as of that same date,
The two rates cover:

1. Wheeling services from Hunter ii
unit to Deseret's customers.

2. Replacement power and energy to
be supplied by Utah Power on a non-
firm basis when the Hunter II unit Is out
of service. A

Any person desiring to be heard or to
protest said application should file a
petition to intervene or protest with the
Federal Energy Regulatory Commission,
825 North Capitol Street, N.E.,
Washington, D.C. 20426, in accordance
with Section 1.8 and 1,10 of the
Commission's rules of practice and
procedure (18 CFR 1.8, 1.10), All such
petitions or protests should be filed on
or before June 6, 1980. Protests will be
considered by the Commission In
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding,
Any person wishing to become a party
must file a petition to intervene. Copies
of this application are on file with the
Commission and are available for public
inspection.
Kenneth F. Plumb,
Secretary.
[FR Doc. 80-15222 Filed 5 -0 8:45 aml
BILLING CODE 6450-85-M

Office of Assistant Secretary for
International Affairs

Proposed Subsequent Arrangements
Under Additional Agreements
Between Government of the United
States of America and European
Atomic Energy Community

Pursuant to Section 131 of the Atomic
Energy Act of 1954, as amended (42
U.S.C. 2160], notice is hereby given of
proposed "subsequent arrangements"
under the Additional 'Agreement
Between the Government of the United
States of America and the European
Atomic Energy Community (EURATOM)
Concerning the Peaceful Uses of Atomic
Energy.

The subsequent arrangements to be
carried out under the above mentioned

w v V
I I
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agreement involve approval of the
following sales:

S-EU-643, United States to United
Kingdom. 1 gram of Uranium 238, containing
2.4 parts per million U-235. to be used as
standards for mass spectrographic
measurements for isotopic mass and cross
section measurements.

S-EU-44. United States to United
Kingdom, 10 grams of Uranium 238.
containing less than 10 parts per million U-
235, to be used as standards for mass
spectrographic measurements for isotopic
mass and cross section measurements.

S-EU-645, United States to United
Kingdom, 1.25 grams of Plutonium, enriched
to greater than 90% in Pu-242. to be used for
measurement of tritium fission yields in both
fast and thermal reactors, and for dilution
mass spectrometric measurements.

S-EU-646, United States to United
Kingdom, 10 grams of uranium, enriched to
greater than 99.9% U-235. to be used as
stabdards for mass spectrometric
measurements for isotopic mass and cross
section measurements.

In accordance with Section 131 of the
Atomic Energy Act of 1954, as amended.
it has been determined that the
furnishing of these nuclear materials
will not be inimical to the common
defense and security.

These subsequent arrangements will
take effect no sooner than June 3,1980.

Dated: May 13.1980.
For the Department of Energy.

Harold D. Bengelsdorf,
Director for NuclearAffairs, International
Nuclear and TechnicalPorams.
IFR Doe. 80-15W Filed 5-16- -4S t am
BILWNG CODE 6450-01-1

Office of Hearings and Appeals

Notice of Cases Filed; Week of April 4
Through April 11, 1980

Notice is hereby given that during the
week of April 4, 1980 through April 11,

1980 the appeals and applications for
exception or other relief listed in the
Appendix to this Notice were filed with
the Office of Hearings and Appeals of
the Department of Energy.

Under the DOEs procedural
regulations, 10 CFR Part 205, any person
who will be aggrieved by the DOE
action sought in such cas es may file
with the DOE written comments on the
application within ten days of service of
notice, as prescribed in the procedural
regulations. For purposes of those
regulations, the date of service of notice
shall be deemed to be the date of
publication of this Notice or the date of
receipt by an aggrieved person of actual
notice, whichever occurs first. All such
comments shall be filed with the Office
of Hearings and Appeals, Department of
Energy. Washington, D.C. 20461.
Melvin Goldstein,
Director. Office of Heqrings andAppeals.
May 8,1980.

Ust of Cases Received by the Office of Hearings and Appeals

[Week of Apr. 4trough 1. 1960]

Date Name and location of appca Case No. Type of submission

Apr. 4.1980 Exxon Co. U.SA., Houston. Te .-...... BEX-0039._ Supplemm ordar, f granle The Febtupy 15. 1960 ierim Decision and Order
issued So Petroleum Prous Ct poraklon would be rtodfled with respect to Exxon
Coorrpany. U S~As supply 4obltions th im.

Apr. 4.1980 . Gas del Oro. Inc.. at a4 WshitoO D....... EJ-0078. . Motion %or protectve order, I Warted Gas del Oro. toe. would ~heer inlo a protective
order wth Coatal CoWporao aid Valero Energy Corporabt regering tre release
of proprietary knlormabon So Gas del Oro. kic. in corinection with Coastal Corpora-
bon's Applicabon for Esceplt (Case No. DEE-147)

Apr. 4,1980 Goodwin, Procter. & Hoar, Boston. Mas-..- BFA-0313.... Appeal of Iormuon requet dernl It graned: The March 4. 1980 kAxmalon Re-
quest DOA wwAd by tie Nohest Do" Ditnct Maager. Of" Of Enforcement
would be resonded. and GoodAi. Procter. & Hoar would receive acess to certan
DOE uWmWlIonM

Apr. 4.1980 - Missour Terminal 0 Co.. Wah.rgotn. D.C--- BED-013 _ Motion fr dscove- If ganed Dicovery would be rffed so Missouri Terminal Ol
Compan Ira connCe ion with the Sladeewt of Objections subritted by the firm in m-
aporm.1 th Ve Doeenter 14, 1979 Proposed Decision and Order (Cat No. BEE_
0013) issued to Ono Cormoahion by the Otlice of Hearings and Appeals.

Apr. 4.1980 - Plateau. Inc, Washington 0 C............... BEE-I049_... Etcepon kom the eniants prog'am I grankt Plalea. oe Inwouldreceive an ex.
caplion from ihe proveocs ol 10 C.FR 1211.67 which would rrodly its enmtients
purchase ObigaW-ieApr, 4. 1980 .... Southern Natural Resources. ty, Houston. Tea -BEE-1045; Exception from Vie reportig rsauqxantsll temporary exception it gianled: Southern

BEL-0046 Naural Resources. Air- votd not be equired So Ste Form ERA,6E rCrtde Oil Re-
sOlWr's S*V.Repor" Form-)

Apr. 4. 1980 . Van Wet Manufacturing Co.. Im., Pecdfnd. Pa-.. BEE-1051.. Exoppion from tie Energy Conserration P ogram for Corumer Prodc ift granted:
Van Wait fMteriaclung Co, In. would not be requred to pedorn energy efforicy

- tests of sts corrtrsabon fuel boilers as reqred urder 10 C.F.R. Part 430.
Apr. 7.1980 Exxon Co. USA. Washington, D.C,______, BEA-031&.- Appeal of mctKdren order H ganted:t The Mfar ch4. 196 Redrecion Order issued to

Eorn COnipany. USA by Vie Economic Regulatory Adimistrabon Region IV. me-
gard~ig toe kim's supply obigations to Mator 01 Company of Georgia would be re-

Apr. 7,1980 ... ... Gull Oil Corp, Houston, Tex-.......... BEA-0316-. Appeal of deagsbon order, H ginifd The February 27. 1960 Order i ued to Anaori
Chare Comnpany by the Eoorrmc Regulatory Admirnistration deaigrieitng Anzorei
Chermcal Company as a prodwcr ol a petoleum sursifsl and asaigN nite-
meit benefits So tie fim would be meecirxded.

Apr.. 71980 .... John R. Moris. Rchland. Wash. BFA-0314-.. Appea of irforrnkoin request deal. If gant@&" The March 14. 1980 kifoeruion Re-
quee Deri atted by the RihAsnd Operaions Oftice would be resmcined aid Joh n
R, Morm would receive access to cerai DOE e'rbornisbon.

Apr.?. 1980 _ _ _ Sun Oil Co. of Pennsylvania. Washe'rgtori, DC.- BEL-0047--.. Temporary price exception. H grantled; Sn O0l company of Peraisytvarva would receive
a temporary excepion krm the pvisions of 10 C.FER. § 21Z83 which would permit
the rm to ps though crentanal expenses retling to te ble ndg stoiage, dsi-
br*on and marketing of geaohol.Apr. 8, 1980 .. .... Aztex Energy Co. Washngton. D C... ... ...... 0. Request fot sWl If granted Azec Energy Company would receive a stay of the Mach
21. 190 Temporary Agment Order iued to Murphy Oil Corporation ard Cities
Service company by Vie Ecoo- Repr.lory Adr-mnastor. Reg-o IV. regarding
the frena' supply obligatori to Seslon 01 Company penning a final determination on
the Appeal whnch V* fikm iende to W&e

Apr. 8. 1980 - Marathon Oil Co. Washington. DC--..,.. BST-0299 ..- Request for temnporary sgay H grantfed: Maratho Of Comipany Would receive a tempo-
rary slay of the Febrry 19. 1960 A.sgrmrnat Order issued by the Economnc Regu-
Ilory A6rraaoRegion IV. regarding the km'frs supply obligations to Pubroc Oil
Compa". pending a fk determnaion on is Appeal. (Case No. BEA-0294.Apr. 8.180 ...... Ron Clancy's Inc. Brookine, Mass .. .. BEE-t0SS Alocabonexco.HgrantedRonCWly's.kc.wouldracereanexcep6onfrom e
provisions of 10 CFR. §211 which would permit the fim to receive an increased
allocation of unlesded motor gasoine fer the Purpose of blending gasobol
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Ust of Cases Received by the Office of Hearings and Appeals-Continued

[Week ofApr4 through 11, 1980]

Date . Name and location of applicant Case No. Type of submission

Apr. 8 1980................. . Sun Oil Co. of Pennsylvania.Washington, D.C....-.. BED-0080; Motion for iscovery and protective order. It granted: discovery would be granted to
DEJ-0080. Sun Oil Company of Pennsylvania In connection with the Statement of Oblections

submitted in response to the January 16, 1980 Proposed Decision & Order (Casa No.
DEE-7203) issued to American Motohol supply Corporation, Sun Oil Company would
enter into a protective order with American Motohol Supply Corporation regarding the
release to Sun Oil Company of proprietary information telaing to American Motohol

- Supply Corporation's Applrcation for Excepion.
Apr. 9, 1980. .......... Casson. Callegro & Mutryn, Washington, D.C..... BFA-0318 .... Appeal of information request denal, If granted: The April 9. 1980 Information Request

Denial issued by the Office of Enforcement would be rescinded, and Casson, Callo.
gro & Mutryn would receive access to certain DOE Information.

Apr. 9, 1980 .......... Cities Service Co. Washington, D.C .......... DEA-0317 _ Appeal of buylsell order. If granted: The February 5, 1980 Buy/Sell Order issued to
Commonwealth Oil Refining Company by the Economic Regulatory Administration
granting the firm an emergency allocation of crude oil would be rescinded.

Apr.91980 ............... Elm City Filing Stations. In., New Haven, Conn- BEE-1060; Allocation exception; temporary exception, If granted: Elm City Fling Stations. Inc.
BEL-1060. would receive and exception from the provisions of 10 C.F.R. §211 which would

permit the firm to receive an Increased allocation of unleaded gasoline for the pur.
pose of-blending gasohol.

Apr. 9. 1980...... .-.-. Exxon Co. U.SA., Washington, D.C-.... BEA-0319 . Appeal of assignment order. If granted: The March 10, 1980 Assignment Order Issued
to Exxon Company. U.S.A by the Economic Regulatory Adminlatration. Region III, re.
garding Exoon's supply obligations to Petroleum Products Corporation, would be re.
sanded.

Apr. 9, 1950 . Marathon Oil Co./Edgington Oil Co., Findlay, Ohio_. BEJ-0079 .... Motion for protective order. If granted: Edgington Oil Company and Marathon Oil Corn.
pany would enter into a Protective Order regarding the release of proprietary Informs.
tion in connection with Edgington Oil Company's Application for Exception (Case No.
BEE-0832).

Apr. 9,1980 . Welsch Oil LP Gas, Inc., Bellevue, lowa.- - BEE-1057. Allocation exception If granted: Welsch Oil & LP Gas, Inc. would receive an exceplion
from the provisions of 10 C.F.R. §211 which would permit the firm to rocelve en In.
creased atlocation of unleaded motor gasoline for the purpose of blending gasohoL

Apr. 10, 1980, Charter Oil Co, Jacksonville, Fla-.-., ..... BEE-1062 . Price exception. If granted: Charter Oil Company would receive an excoption from the
provisions of 10 C.F.R. §212.83 which would permit the firm to pass through Incre-
mental expenses relatng to the blending, storage, distribution and marketing of gaso-
hol.

Apr. t0,1g80..,,. ... Getty Refining gMarketing Co., Tulsa, Okla..-.. BEN-0022. Request for InteriM order. If granted: Getty Refining and Marketing Company would re-
ceive exception relief on an Interim basis pending a final dotemination on its Applic.
lion for Exception (Case No. DEE-2098).

Apr, 10,1980....- Utie America Refinng Co. Washington. D.C.. BEE-1064-.. Allocation exception. If granted: ULtte America Rering Company would receive an ax.
ception from the provisions of 10 C.F.R. §211.67 which would modify Its entitlements
purchase obligation.

Apr. 11, 1980 . Shepherd Oil, Inc., Washington, D.C ........ BEE-1065; Price exception and temporary exception. If granted: Shepherd Oil, Inc. would receive
BEL-1065. an exception and temporary exception from the provisions of 10 C..R. §§ 21294 and

211.65 which would modify the price of crude oil allocated to the firm under the Buyi
sell Program.

.Apr. 11, 1980. ..... Yukon Industries, SL Paul, Minn ........ . - BEE-1066.-- Exception from the energy conservation pmgram for consumer products. If granted:
Yukon Industries-would not be required to perform energy efficiency tests of Its multi

. :-fuel furnaces as required under 10 CrF.R., Pad 430.

List of Cases Involving-the Standby
Petroleum Product Allocation
Regulations for Motor Gasoline

Week of April 4, 1980 to April 11, 1980

If Grante& The following firims would
receive an increase in their base period
allocation of motor gasoline.
Name, Case No., and State
April 7,1980
Bartlett Auto, Jnc., BEF-1046 New Hampshire.
April 8,1980
DeLuca Importing, Co., BEE-1056 Nevada.
Denny's Marine, Inc., BEE-1055 Wisconsin.
April 7,1980
Department of the Army, Fort Rucker, AL,
BEE 106Z Alabama.

Devosts Marina, BEE-1047.New Hampshire.
Gasamat Oil Corp. of Colorado. BEE-1048

Colorado.
April 9, 1980
Highway 269 Kwik Stop. BEE-1053 Alabama.
April 20,1980
Service Oil Company, BEE-1063 North

Carolina.
April 9, 1980
Small, Charles S., BEE-1058 Maryland.
April 4, 1980

Summitt Associates, Ltd., BEE-1050 Florida.
Whistle Stop, BEF,-1040 Maryland.

Notices of Objection Received

Week of April 4, 1980 to April 11, 1980
Name and location of applicant, Case No.

:*April,7,1980

Champion Oil Company, Washington, D.C.,
BEE-0619. I

Connecticut General Life: Hartford,
Connecticut; DEE-7599.

April-8, .980
FrankfortFuels,.Inc., Frankfort, Illinois, DEE-

8306.
April 9,1980
Grndset, Kenrieth W., Brooksville, Florida,

BEO-1159.
April 4,1980,

Hartley Company, Cambridge. Ohio. BEE-
0417.

Navajo Refining Company, Dallas, Texas.
BXE-0811.

North Side. Services, Washington, D.C., DEE-
7601.

April 8,1980
Red Rock Petroleum Company, Washington,

D.C., BEE-0337.
WFR D c. 80-15258 Filed 5-15-80 &4S am)
BIJING CODE 6450-01-M

ENVIRONMENTAL PROTECTION
AGENCY

[OPTS-51056, FRL 1485-6]

Certain Chemicals; Premanufacture
Notices

Correction

In FRiDoc. 80-13883 appearing on
page 30127 in the issue of Wednesday,
May 7, 1980, make the following
correction:

On page 30129, the fifth line from the
top of the third column, change "PMN
80-76" to read "PMN 80-7"'.
BILLING QODE 1505-O-M

[FRL 1495-4]

Fuels and Fuel Additives
AGENCY: Environmental Protection
Agency (EPA).
ACTION: Correction of April 17, 1980,
Federal Register notice.
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SUMMARY: The following
Characterization Report supporting the
Administrator's decision denying Beker
Industries, Inc.'s request for a waiver for
crude methanol pursuant to section
211(f) of the Clean Air Act (Act), as
amended, 42 U.S.C. 7545(f) was
inadvertently omitted when the
Administrator's decision was published
in the Federal Register (45 FR 26122,
April 17, 1980].
FOR FURTHER INFORMATION CONTACT:
Thomas E. Moore, Attorney/Advisor,
Field Operations and Support Division
(EN-397), Environmental Protection
Agency, 401 M Streeet, SW.,
Washington, DC 20460, (202) 472-9367.

Dated: May 9.1980.
Jeffrey G. Miller,
ActingAssistantAdministrotor for
Enforcement

CHARACTERIZATION REPORT
Executive Summary

This paper presents a summarization
and analysis of the data relevant to the
request from Beker Industries Corj. for a
waiver of the limitation and prohibition
from use of crude methanol (by weight,
75% methanol (methyl alcohol), 5.0%
ethanhol, 7.5 n-proponal, and 12.5% i-
butanol) in a 0-15% concentration (by
volume) in unleaded fuel. Note that
crude methanol is not identical to
methyl (wood) alcohol, although it is a
major constituent, but also contains
additional alcohols, as specified.
Included in this report are a description
of the sources of the data, the analysis
of the data, and conclusions. No specific
testing information was available for
crude methanol and therefore no
statistical analysis was possible.
Information on blends of gasoline and
methanol suggests that evaporative
emissions, materials compatibility, and
driveability problems can be expected.
Our analysis shows that Beker has not
demonstrated that use of crude
methanol will not cause or contribute to
a failure of any emission control device
or system to meet emission standards.

Sources of Data
Data were received from Beker

Industries, Ford Motor Company,
Chrysler Corporation, General Motors
Corporation, and American Motors
Corporation. The Agency assembled
additional information that was
available.

1. Beker Industries
The applicant submitted data from

two Department of Energy Reports,
"Status of Alcohol Fuels Utilization
Technology for Highway
Transportation," (1), and "Methanol

Fuel Modification for Highway Vehicle
Use." (2) (Numbers in parentheses refer
to references listed at the end of this
report.) The data were as follows:

(a) Average Federal Test Procedure
(FTP) exhaust emission test results for
two 1974 model year vehicles and eight
1975 vehicles operating on gasoline, 5%
methanol/gasoline, and 10% methanol/
gasoline. (1)

(b) Grams per test results of a 1.5 liter
engine dynamometer simulation of the
European cycle for gasoline, 15%
methanol/gasoline, and 100% methanol.
(1) These data are not suitable for
comparison with FTP data.

(c) Data derived from the operation of
a dynamometer mounted 151 CID
Pontiac engine on 20% methanol-
Indolene and Indolene. These data also
are not suitable for comparison with
FTP data. (1)

(d) Water tolerance data for
methanol/gasoline and methanol/higher
alcohols/gasoline mixtures. (2)

(e) Data pertinent to vapor-lock for
methanol/gasoline and methanol/higher
alcohols/gasoline mixtures. (2)
(f) Data on driveability with

methanol/gasoline. (2)
(g) Data on materials compatibility

with methanol/higher alcohols/gasoline
mixtures. (2)
(h) Statement on Toxicity. (2)
(i) Statements on evaporative

emissions with respect to charcoal
canisters and vapor recovery
distribution systems. (2)

2. Ford Motor Co.
The Ford Motor Company submitted

two papers detailing work done with
20% methanol/gasoline, neat (100%)
methanol, 20% methanol/gasoline with
higher alcohols comprising a portion of
the 20%, and a dual-fuel
configuration. (3)(4) Only the methanol/
gasoline data were applicable and
included the following:
(a) Exhaust emission data.
(b) Fuel economy data.
(c) Motor oil economy data and used oil

analyses.
(d) Driveability data.
(e) Vapor-lock data.
(f) Engine deposits and wear data.
(g) Materials compatibility data.
(h) Phase stability data.

3. Chrysler Corp.
The Chrysler Corporation submitted

the following:
(a) A list of problems that can be

expected to occur from the use of
methanol/gasoline as an automotive
fuel.

(b) A phase diagram showing the
phase separation of methanol/gasoline
with respect to water.

(c) Data on the rate of swell for
carburetor elastomers in methanol/
gasoline.

(d) Corrosion information.
(e) Statements on evaporative

emissions, driveability, and vapor-lock
potential.

4. General Motors Corporation
General Motors submitted cpmments,

recently developed data, and five
technical papers relevant to the
emissions, volatility, fuel economy.
driveability, iaterials compatibility,
and durability of alcohol/gasoline. (17)
(18) (19) (20] (21) (22]

5. American Motors Corporation
American Motors submitted

comments on effects on materials,
engine wear, and emissions. (23)

EPA has reviewed the reports
referenced or submitted by Beker,
Chrysler, Ford. General Motors, and
American Motors. In addition, other
information pertinent to methanol/
gasoline mixtures has been obtained
and reviewed. (6) (7) (8] (9] (10] (11) (12)
(13) (14) (15] (16) Not all of the data are
presented in the following analysis.
Only the significant portions necessary
to arrive at a conclusion are discussed.

Analysis of the Data

Tailpipe emissions
The addition of alcohol(s) to gasoline

produces a fuel with characteristics
significantly different from those of
gasoline. Because alcohol contains
oxygen, the use of alcohol(s)/gasoline
mixtures in a carburetor calibrated for
gasoline results in enleanment of the
air/fuel ratio (A/F). Theory and
experience predict that as a resultof
this enleanment carbon monoxide (CO]
tallpipe emissions will decrease,
hydrocarbon (IJC, or unburned fuel,
UBF] tailpipe emissions will decrease
(although not to as great an extent as
CO, and only if enleanment has not
extended into the lean misfire region]
and oxides of nitrogen NO. may
decrease or increase depending on the
initial air-fuel ratio. Closed-loop
(feedback) air/fuel ratio control systems
will at least partially compensate for the
enleanment and changes in tailpipe
emissions will be less than for non-
feedback systems.

Data from (1) indicate that for a group
of ten 1974-75 49-state light duty
vehicles operated on 10% methanol/
gasoline that average emissions for the
group decreased for CO (13.5 to 8.2
grams per mile-gpm) and NO. (2.1 to 1.9
gpm) and increased for HC (1.1 to 1.5
gpm). See Figure 1. Note that while data
are given for operating temperatures of
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20 degrees F., 75 degrees F., and 100
degrees F., that only the 75 degree F
data are applicable as FTP results. Also
note that intermediate results were
obtained for 5% methanol/gasoline at 75
degrees F.

Data from (8) for a 10% methanol/
gasoline show that for a four vehicle
1977 49-state fleet, average CO
emissions decreased significanly.See
Figure-2. For a three vehicle 1978
California fleet (in which two vehicles
had closed-loop A/F control) CO
decreased only slightly. NO. decreased
slightly for the 1977 fleet and increased
slightly for the 1978 fleet. See Figure 3.
Tailpipe HC (or unburned fuel]
increased slightly for both fleets. (DOE
attributes at least part of this increase to
the higher vapor pressure of the blend).
See Figure 4.

Figures 5 and 6 prisent data on
methanol and aldehyde emissions,
respectively. In general, "emission rates
of methanol from 1977 and 1978 vehicles
operating on Indolene were an order of
magnitude lower than when operating
on the blend." (8] Aldehyde emissions
for the 1977 fleet were an average of 75%
higher with the blend while there was
insignificant difference between the
blend and gasoline for the 1978 fleet.

Figure 7 presents deterioration factors
(DF) for the 1977 fleet compared to
certification values. The deterioration
factors for HC (UBF) and NO. are not
identical, but comparable. The DF for
CO is higher for the blend, but due to the
initial decrease in CO it has been
calculated that over 50,000 miles the net
CO emissions will be comparable.

Figure 8 presents DF data for the 1978
fleet. HC (UBF) factors are comparable.
CO and NO, are not comparable, with
CO lower and NO, higher for the blend.

No data for 1979-80 vehicles operated,
on methanol/gasoline blends were
available.' f

No data for crude methanol/gasoline
blends wereavailable. Methanol!gasoline blends are an approximation

- and are expected to behave similarly for,
equivalent enleanments for oxidation
catalyst vehicles.

However, General Motors has shown
that hree-way catalyst conversion
efficiencies are not the saie -
(particularly for NO), for different
blends of alcohol and gasoline, even
though air/fuel ratios are almost'
identical. (17) See Figure 9.

GM states: "In the exhaust gas
environment, variations in 'the"
concentration of some species; as can
occur when the fuel composition is
changed as it is when oxygenated
species are blended with gasoline, may
have a significant effect on the oxygen
sensor response characteristics. In these

situations, exhaust gas stoichiometry
may not be the sole determining factor
in sensor response. The variations in
exhaust gas composition produced by
changes in the fuel coiposition may
also affect the oxidation-reduction
reactions occurring on the catalyst
surface. It is apparent that the
explanation for the observations shown
in Figure 9 are not fully understood."
(17)

Evaproative Emissions
Due to its polar natue, as measured

by its dipole moment and dielectric
constant, the addition of methanol to
gasoline (which is non-polar) increases
front-end volatility (as measured by *
ASTM D-86 or D-216 distillation), Reid
Vapor-Pressure (RVP) and vapor/liquid
ratio (V/L). Increases in front-end
volatility and RVP have correlated with
increased evaporative hydrocarbon
emission. This was particularly evident.
from the 1978 Gasohol (10% ethanol/
gasoline) testing done by the Agency
and others (15) where evaporative
losses increased approximately 50%.
Methanol increasses volatility and RVP
to a greater degree than a comparable
concentration of ethanol in gasoline, and
thus a 10% crude methanol/gasoline
blend would be expected to produce
higher evaporative losses than Gasohol.

Data in (4) show that the addition of
2% methanol gives approximately a 3 psi
RVP increase. Data submitted by'GM
show an approximate 0.9 psi RVP.
increase with 10% ethanol, 3.1 psi RVP
increase for 15% crude methanol, over
the base gasoline. This intermediate
effect oih RVP by crude methanol is to'be
expected because of the higher
molecular weight alcohols content of the
crude methanol. These other alcohols
have a tendency to reduce the '
evaporative loss of methanol because
they have chemical and-physical
properties similar to both methanol and
gasoline. These similarities then act as a
"bridge" to retain the methanol in the
gasoline. Therefore, evaporative
emissions for crude methanol in gasoline
are expected to be-less than.fora
comparable concentration of methanol
in gasoline.

Methanol also affects charcoal
adsorption Data in (2) indicate that the
adsorptive capacity of charcoal from
canisters used by General Motors for'
evaporative emissions control was
reduced approximately 10T-15% for a
20% methanol/gasoline mixture (with
respect to gasoline),b sedoni z cycles
of operation (loading withvapor,
stripping, and reloading with vapor).

.However, similar tests for 4 cycles show
the average adsorptive capacity to be
about the same for 20% methanol/

gasoline and gasoline. Thus, the authors
of (2) state "We conclude that carbon
canisters presently in'use should be
adequate to control evaporative
emissions from blends but perhaps not
from neat methanol, which is adsorbed
less strongly than gasoline by the non-
polar charcoal."

However, the Federal Test Procedure
is the only test that can determine if
charcoal adsorption is sufficient, and
none were performed.

No vehicular data of any kind were
gubmitted or obtained to evaluate the
change in evaporative emissions
resulting from the addition of methanol
or crude methanol to gasoline.,

Materials Couipatibility
Materials compatibility is of concern

(2) with alcohol and alcohol(s)/gasoline
blends, with methanol being less
compatible with the usual materials
found in fuel systems than ethanol. As
with evaporative emissions, the effects
on automotive materials.of crude
methanol in gasoline would be expected
to be between those for ethanol/
gasoline and methanol/gasoline.

Beker cited for from (2) for blends
similar to 18% crude methanol/gasoline,
(75% wt % methanol and 25% C3-C 4
Alcohols) Accelerated corrosion tests on
brass, zinc, terne alloy, steel,
magnesium;,and aluminum indicated
corrosion comparable to, but In general,
more severe than that encountered with
gasoline. Prolonged exposure of a
variety of non-inetals (Buna-N, Deirin
acetal, a commercial fuel paper, high
density polyethylene, Nylon 61o,
polypropylene, cork gasketing material,
leather, neoprene, and viton) indicated
no additional problems. Softening,
swelling, blistering, and signs of
delamination were encountered with
polyester bonded fiberglass laminate, a
material used for underground fuel taliks
and tank linings. Polyurethane softened
and swelled much more for the blend
than for gasdline. The authors in (2)
state: "It is coricluded'that some
materials used successfully with'
gasoline deteriorate seriously in
methanol containing fuels and that
careful selection of suitable materials
would be required to provide trouble-
free fuel systems."

Purolator (12) reported that "in
general filter components [gasoline
filtersj exhibited poor compatibility for
10% methanol blends."

Chrysler submitted data (5) showing a
35.1% increase in volume for a 1200 hour
exposure of fluoroelastomer (accelerator
pump cup for current Chrysler products)
to a 10% methanol blend. A similar test
for nitrite rubber (accelerator pump cup
for older Chrysler products) resulted in a

I [ I " I I I II
32762



Federal Register / Vol. 45, No. 98 / Monday, May 19, 1980 / Notices

40.9% increase in volume. For a 10%
ethanol blend the changes were 15.4%
and 18.5% respectively. Chrysler
concludes "that compatibility of these
materials with ethanol blends is
marginally acceptable, but that
compatibility with methanol blends is
unacceptable."

For a 5.5% methanol blend the
increases (500 hour exposure) for
polysulfide, fluoroelastomer (high
fluorine content), and fluorosilicone,
(possible replacements for
fluoroelastomer), were 25.2%, 8.75%, and
20.7% respectively. Chrysler states that
the high fluorine content fluoroelastomer
"would appear to be a viable candidate
based on its resistance to swell. This
material, however, has less retention of
flexibility at low temperature than is
desirable in a carburetor elastomer."
Chrysler also believes that there will be
corrosion problems with zinc alloy,
alluminum alloy, and terne plate. While
the Chrysler data are not for crude
methanol, they are comparable to what
can be expected.

Ford (4) presented data showing
increased corrosion of copper and brass
in the presence of methanol, especially
with water, and this could impact fuel
distribution systems.

Department of Energy testing (8)
attributed the swelling and failure of a
Chrysler accelerator pump cup and
possibly the failure of a Volvo line
pressure regulator o-ring to exposure to
10% methanol/gasoline.

General Motors listed sixteen
automotive elastomers and found that
"most of the elastomers are severly
affected by the mixtures of the gasoline
and methanol rather than the pure
components." 122)

The cleansing effect of methanol can
be expected to loosen fuel tank deposits
with their resultant transfer to fuel
filters and carburetors. (2)

No vehicular data on the materials
compatibility of crude methanol/
gasoline were submitted or obtained.

Chrysler and General Motors are
concerned about materials compatibility
problems to the extent that they will not
extend warranty coverage to vehicles
fueled with methanol blends, while they
do cover Gasohol. (10% ethanol) (5) (10)
(11)-

Driveability

Driveability will be adversely affected
by the addition of methanol or crude
methanol to gasoline. It is well known
that if water enters the blend then phase
separation is likely and that operation
on the lean lower phase of water,
alcohol, and some gasoline is impossible
or extremely poor, especially in cold
climates. Phase separation is most

severe with methanol/gasoline but the
higher molecular weight alcohols in
crude methanol will lessen the problem
somewhat, but it will still be more of a
problem than for Gasohol. (10% ethanol)

Also, too much enleanment from
alcohol addition will result in hard
starting and poor running. The current
consensus is that the enleanment of a
10% ethanol/gasoline blend is the
approximate maximum that should be
allowed before encountering a
significant number of driveability
problems. However, DOE test vehicles
were operated on 10% methanol/
gasoline and only encountered
driveability problems as a result of
phase separation, or materials
compatibility problems, not enleanment.
(8)

It is also well known that vapor-lock
correlates with vapor/liquid ratio (2)
and since V/L increases with methanol
addition, vapor-lock would be more
frequent than with gasoline, especially
in warm climates and at high altitudes.

Again, the applicant has not provided
any specific vehicular data from which
the maximum concentration of crude
methanol for acceptable driveability can
be determined. Beker concludes that for
an engine with an equivalence ratio of
1.0 (Actual A/F divided by
stoichiometric A/F) for operation on
gasoline, then its equivalence ratio for
15% crude methanol would be .93. For
one car GM reported a .90 limit before
driveability deteriorated, and Beker
concludes that for cars operating at 1.0
equivalence ratio, 15% crude methanol
would be acceptable. It is true that
three-way catalyst cars operate at or
near 1.0 and that many new cars in the
near future will have three-way catalyst,
closed-loops systems. However, as
Beker notes, current cars without three-
way catalysts operate around 0.9. and
the effect of the enleanment from a 15%
methanol blend on these cars is not
addressed.

Toxicity

The applicant presented the
conclusion from (2) that the toxicity of
methanol/gasoline blends would not be
a problem. Ferry, et al (9) conclude that
"the immediate risks of acute intense
exposure to a methanol/petrol mixture
are probably no greater than that to
petrol alone."

Conclusions
The tailpipe emission impact of a

specific concentration of crude methanol
can probably be predicted from testing
or comparing the test results of a known
blend of alcohol/gasoline with an
equivalent enleanment for oxidation
catalyst vehicles. However, Beker has

submitted no crude methanol vehicular
FTP data for comparison with known
data to support (or contradict) such an
engineering judgement. This assumption
is not applicable to three-way catalyst
vehicles.

Evaporative emissions may increase
with crude methanol in gasoline. No FTP
data were presented to gauge the
magnitude of the increase, beyond the
inferred prediction of a larger increase
than with a comparable concentration of
ethanol.

Data suggest that in-use vehicles
would experience excessive swelling of
carburetor elastomers, especially
Chrysler accelerator pump cups.

Crude methanol addition to gasoline
may also increase the probability of
phase separation and vapor lock.

No data were presented to support
any specific concentration of crude
methanol, much less the entire 0%-15%
range. Volkswagon (13) has.run cars on
15% methanol/gasolinie, but the
carburetors were modified, some
standard non-metallic components were
replaced with metal components, and
isopropanol was added to prevent phase
separation.

In summary there are insufficient data
to conclude that 0-15% methanol as a
fuel additive will not cause or contribute
to the failure of vehicles to meet
emission standards. Furthermore the
data which are available for similar
alcohol blends would tend to indicate
that there will be evaporative emission
problems with the use of 0-15%
methanol blend.
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[FRL 1494-6; OPP-30189]

American Cyanamid Co.; Receipt of
Application To Register a Pesticide
Product Containing New Active
Ingredient

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: American Cyanamid Co. has
submitted an application to register the
pesticide product Pay-Off Insecticide,
which contains the active ingredient
cyano(3-phenoxyphenyl)methyl-4-
(difluoromethoxy)-alpha-1-
methylethyl)benzeneacetate not
included in any previously registered
pesticide product.
COMMENTS: Interested persons are
invited to submit written comments on
this application. Comments submitted
should bear a notation indicating the
EPA "File Symbol 241-ELO". Comments
may be submitted, and inquiries
directed, to: Mr. Franklin Gee, Product
Manager (PM), 17, (TS-767), Room E-
341, Office of Pesticide Programs,
Environmental Protection Agency, 401 M
Street, SW, Washington, DC 20460, 202-
426--9417.

The label furnished by American
Cyanamid as well as all written
comments filed in connection with this
notice, will be available for public
inspection in the Product Manager's
office from 8:30 a.m. to 4:00 p.m.,

-Monday through Friday, excluding
holidays.
DATE: Comments must be received by
June 18, 1980. Comments received by the
specified date will be considered before
a final decision is made; comments
received after the specified date will be
considered only to the extent possible
without delaying processing of the
application.
FOR FURTHER INFORMATION CONTACT.
Mr. Franklin Gee at the above address.
SUPPLEMENTARY INFORMATION:
American Cynamid Co., PO Box 400,
Princeton, NJ 08540, has submitted an
application to EPA to register the
pesticide product PAY-OFF
INSECTICIDE (EPA File Symbol 241-
ELO) containing 30% of the active
ingredient cyano(3-
phenoxyphenyl)methyl-4-
(difluoromethoxy)-alpha-(1-
methylethyl)-benzeneacetate, which has
not been included in any previously
registered pesticide product. The
application proposes that the pesticide
be classified for restricted use on cotton.
A pesticide petition and a food additive
petition proposing establishment of
tolerances for residues of the active

ingredient in or on cottonseed and
cottonseed oil have been submitted by
the company and are currently pending.
Notice of approval or denial of this
application to register Pay-Off
Insecticide will be announced in the
Federal Register. Except for such
material protected by section 10 of the
Federal Insecticide, Fungicide, and
Rodenticide Act (FIFRA) as amended
(92 Stat. 819; 7 U.S.C. 136) and the
regulations thereunder (40 CFR Part
162), the test data and other scientific
information deemed relevant to the
registration decision may be'made
available after approval under the
provisions of the Freedom of
Information Act. The procedure for
requesting such data will be given in the
Federal Register if an application is
approved. Notice of receipt of this
application does not indicate a decision
by the Agency on the application.
(Sec. 3(c)(4). 86 Stat. 972, (7 U.S.C. 136)).

Dated. May 12,1980.
Herbert Harrison,
Acting Director, Registration Division, Office"
of Pesticide Programs.
[FR Dcc. 80-15=8 Fzd S-15-. 4 :4S mj
BILLING CODE ,505-01-M

[FRL 1494-4]

Environmental Impact Statement;,
Public Hearings
AGENCY: Environmental Protection
Agency, Region IX.
ACTION: Notice of public hearings.

SUMMARY: EPA proposes to offer grant
assistance for the recovery of resources
from municipal wastewater sludges and
to minimize the public health risks and
environmental degradation.

In accordance with 40 CFR
15o6.6(b)(2) notice is hereby given that.
public hearings will be held to consider
a Draft Environmental Impact Statement
for the Los Angeles/Orange County
Metropolitan Area (LA/OMA) for the
Proposed Sludge Management Program.
PUBUC PARTICIPATION: To encourage
and facilitate public participation in the
decisions to be made on the proposed
project, public hearings will be held in
the localities as follows: on July 8,1980
beginning at 7:30 PM at Board Room of
the Hyperion Treatment Plant (City of
Los Angeles), 12000 Vista del Mar, Playa
del Rey, Los Angeles, CA; on July 9.1980
beginning at 7:30 PM at Board Room of
the Joint Water Pollution Control Plant.
24501 S. Figueroa Street, Carson, CA; on
July 10, 1980 beginning at 7:30 PM at
Board Room of the Orange County
Sanitation Districts' Offices, 10844 Ellis
Avenue, Fountain Valley, CA.

32769

FOR FURTHER INFORMATION CONTACT.
Ann Godfrey, Water Division (W-3),
EPA, Region IX, 215 Fremont Street. San
Francisco. CA 94105, Telephone: (415)
556-8037.

Dated: May 8.1980.
Sheila M. Prindiville,
Acting RegionolAdministrator.
[FR DI.. 80-15= Fiekd 5-1i56-f t4s amj
BILLING CODE 6660-01-M

[FRL 1495-2; OPP-50479]

Issuance of Experimental Use Permits

The Environmental Protection Agency
(EPA) has issued experimental use
permits to the following applicants. Such
permits are in accordance with, and
subject to, the provisions of 40 CFR Part
17Z which defines EPA procedures with
respect to the use of pesticides for
experimental purposes.

No. 524-EUP-30. Monsanto
Agriculture Products Co., SL Louis, Mo
63166. This experimental use permit
allows the use of the remaining 1,560
pounds of the herbicide butachior on
rice to evaluate control of weeds. A total
of 560 acres are involved. The program
is authorized only in the States of
Arkansas, Louisiana, Texas; and Puerto
Rico. The program was previously
effective from April 1,1979 to April 1,
1980. It is now effective from April 2,
1980 to April 23,1981. Temporary
tolerances for residues of the active
ingredient in or on rice, rice bran, rice
straw, and rice hulls have been
established. (PM-25, Robert J. Taylor
Room: E-301, Telephone: 202-755-2196).

No. 2724-EUP-20. Zoecon Industries,
Dallas, TX 75234. This experimental use
permit allows the use of 0.3 pounds of
the insecticides methoprene and
resmethrin on or in homes to evaluate
control of fleas. A total of 45 homes are
involved. This program is authorized
only in the States of California, Florida,
and Texas. This permit is issued with
the limitation that none of the material
will enter the food chain. The
experimental use permit is effective
from April 1,1980 to April 1,1981. (PM
17. Franklin D. R. Ge, Room: E-341,
Telephone: 202-426-9417).

Interested persons wishing to review
the experimental use permits are
referred to the designated Product
Manger (PM], Registration Division Cr5-
767). Office of Pesticide Programs, EPA,
401 M Street. S.W., Washington, D.C.
20460. Inquiries regarding these permits
should be directed to the contact
persons given above. It is suggested that
interested persons call before visiting
the EPA Headquarters Office so that the
appropriate file may be made
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conveniently available for inspection
from 8:30 a.m. to 4:00 p.m. Monday
through Friday, excluding holidays.
(Sec. 5, 92 Stat. 189 as amended (7 U.S.C.
136))

Dated: May 12,1980.
Herbert Harrison
Acting Director, Registration Division, Office
of Pesticide Programs. ,
[FR Doc. 80-15278 Filed 5-16-8, 845 am)

BILLING CODE 6560-01-M

[FRL 1495-1; OPTS-59022]

Premanufacture Exemption
Application
AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: Section 5(a)(1)(A) of the
Toxic Substances Control Act (TSCA)
requires any person intending to
manufacture or import a new chemical
substance for a commercial purpose in.
the United States, to submit a
premanufacture notice (PMN) to EPA at
least 90 dayi before he commences such
manufacture or import. Under section-
5(h) the Agency may, upon application,'
exempt any person from any
requirement of section 5 to permit such
person to manufacture or process a
chemical for test marketing purposes.
Section 5(h)(6) requiries EPA issue a
notice of receipt of any such application
for publication in the Federal Register..
This notice'announces receipt of an '
application for an exemption from the.
premahufacture reporting requirementsr
for test marketing purposes and requests"
com ments'oh the appropriateness of
granting the exemption."
DATES: The Agency must either approve
or deny this application by June 12, 1980.
Persons should submit wr-itten,
comments on the application no later
then'June 3, 1980. ,
ADDRESS: Written comments to:
Document Control Officer (TS-793),-
Office of Pesticides and Toxic,
Substances, Environmental Protection
Agency, 401 M St. SW, Washington, D.C.
20460.
FOR FURTHER INFORMATION CONTACT.
Mr. George Bagley, Premanufacturing
Review Division (TS-794), Office of
Pesticides and Toxic Substances,
Environmental Protection Agency,.
Washington, D.C: 20460, (202-426-3936)-.
SUPPLEMENTARY INFORMATION: Under
section 5 of TSCA, any person who
intends to manufacture or import a new
chemical substance for commercial
purposes in the United States must
submit a notice to EPA before ,
manufacture or import begins. A "new"

chemical substance is any chemical
substance that is not on the Inventory of
existing chemical substances compiled
by EPA under section 8[b) of TSCA. EPA

-first published the Initial Inventory on
June 1, 1979. Notice of availability of the
Initial Inventory was published in the
Federal Register on May 15, 1979 (44 FR
28558). The-requirement to submit a
PMN for new chemical substances
manufactured or imported for
commercial purposes became effective
on July 1, 1979.
• Section 5(a)(1) requires each PMN to

be submitted in accordance with section
5(d) and any applicable requirement of
section 5(b). Section 5(d)(1) defines the
contents of a PMN. Section 5(b)(1)
contains additional reporting
requirements for chemical substances
that are subject toltesting rules under
section 4. Section 5(b)(2) requires
additional information in PMN's for

- substances which EPA, by rules under
section 5(b)(4), has determined may
present unreasonable risks of injury to
health or the environment.

Section 5(h), "Exemptions," Contains
several provisions for exemptions from
some or all of the requirements of
section 5. In particular, section 5(h)(1)
authorizes EPA, upon application, to
exempt persons from any requiremenLof
,section 5(a).or section 5(b) to permit the
persons-to manufacture or process a
chemical substance for test marketing
purposes. To grant such an exemption,
the Agency must find that the test '
marketing activities will not present any
unreasonble risk of injury to health or
the environment. EPA must either
approve or deny the application within
45 days of its receipt, and the Agency,
must publish a notice of its disposition
in the Federal Register. If EPA grants a
test marketing exemption, it may impose.restrictions on the test marketing
activities.

Under section 5Ch)(6), EPA must
publish in the Federal Register a notice
of receipt of an. application under,
section 5[h)(1) immediately fter the
Agency'r eceives the application. The
notice idefitifies and briefly describes
the application (subject to section 14
confidentiality restrictions) and gives
interested persons an opportunity to
comment onit and whether EPA should
grant the exemption. Because the
Agency'must act on the application
within 45 days, interested persons
should provide comments within 15 days
after the notice appears in the Federal
Register.

EPA has proposed Premanufacture
Notificaton Requirements and Review-
Procedures published in the Federal
Register of January 10, 1979 (44 FR 2242)
and October 16, 1979 (44 FR 59764)

containing proposed premanufacture
rules and notice forms. Proposed 40 CFR
720.15 (44 FR 2268) would implement
section 5(h)(1) concerning exemptions
for test marketing and includes
proposed 40 CFR 720.15(c) concerning
the section 5(h)(6) Federal Register
notice. However, these requirements are
not yet in effect. In the meantime, EPA
has published a statement of Interim
Policy published in the Federal Register
of May 15,1979 (44 FR 28564) which
applies to PMNs submitted prior to
promulgation of the rules and notice
forms.

Interested persons may, on or before,
June 3,1980, submit to the Document
Control Officer (TS-793), Rm, E-447,
Office of Pesticides and Toxic
Substances, 401 M St., SW., Washington,
DC 20460, written comments regarding
this notice. Three copies of all comments
shall be submitted, except that
individuals may submit single copies of
comments. The comments are to be
identified with the document control
number "[OPTS-59022]". Comments
received may be seen in the above office
between 9:00 a.m, and 4:00 p.m., Monday
through Friday, excluding holidays.
(Sec. 5, 90 Stat. 2012 (15 U.S.C. 2604))

Dated: May 13, 1980.
John P. DeKany,
DeputyAssistant Administrator for Chemical
Control.

TM 80-22.
Close of Review PeriQd June 12, 1980,
Manufacturer's Identity. Claimed

confidential.
Specific Chemical Identity. Claimed

confidential. Generic name Provided:'
Copolymer of substituted
ethenylbenzene and substituted
ethenylheterocycle.

The following summary is taken from
data submitted by the manufacturer in
the test marketing exemptlon
application. ' '

Use. Claimed tonfidential. No more
than 200 kilograms (kg) of this
substance, with a molecular weight in
excess of 10,000, will be manufactured
for test marketing purposes. This
material will be incorporated into a
manufactured article.

Physical/Chemical Properties. No
physical/chemical properties-were
provided in the application.

ToxicityData:
Acute oral toxicity (male and female

rats) LD,.>5 g/kg;
Primary eye irritation (rabbit), Mild

irritant (no rinse);
Primary skih irritation (rabbit), Non-

irritant; -

Mutagenicity-Ames (Salmonella),
Negative.

32770
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Exposure:
During Manufacturing, A total of 20

people will work in the area where this
chemical will be manufactured, but
generally no more than two, at any time,
will be working on the production of this
chemical. The only potential for human
contact with the new chemical
substance is skin contact with a solution
containing this chemical. Where there is
such potential during cleaning,
packaging, and filter changes, industrial
hygiene requirements include workers'
use of chemical goggles and rubber
gloves. Duration of production
operations is estimated to be 34 eight-
hour shifts.

During Processing and Use. A total of
26 people will-work in the areas where
this chemical will be processed and
used, but no more than three will work
on processing this polymer at any time.
The only potential for human contact
with the new chemical substance is skin
contact with solutions containing this
chemical. Where there is such potential
during transfer, cleaning, and filter
changes, industrial hygiene
requirements include workers' use of
safety glasses and rubber gloves.
Duration of all processing operations is
estimated to total 56 eight-hour shifts.
During the processing and use steps,
small quantities of the new chemical
substance, along with other materials,
become an integral part of an article.
[FR Doc. 80-15279 Filed 5-16--W; 8:45 am]

BILLING CODE 6560-01-M

[OPTS-510641

Premanufacture Notice

AGENCY: Environmental Protection
Agency (PA).
ACTION: Notice.

SUMMARY: Section 5(a)(1) of the Toxic
Substances Control Act (TSCA) requires
any person who intends to manufacture
or import a new chemical substance to
submit a premanufacture notice (PMN)
to EPA at least 90 days before
manufacture or import commences.
Section 5fd)(2) requires EPA to publish
in the Federal Register certain
information about each PMN within 5
working days after receipt. This Notice
announces receipt of a PMN and
provides a summary.
DATES: Written comments by June 29,
1980.
ADDRESS: Written comments to:
Document Control Officer (TS-793),
Office of Pesticides and Toxic
Substances, Environmental Protection
Agency, 401 M St., SW, Washington, DC
20460, 202-755-8050.

FOR FURTHER INFORMATION CONTACT:
Ms. Cindy Work, Premanufacturing
Review Division (TS-794), Office of
Pesticides and Toxic Substances,
Environmental Protection Agency, 401 M
St., SW, Washington, DC 20460, 202-
426-2601.

SUPPLEMENTARY INFORMATION: Section
5(a)(11 of TSCA requires any person
who intends to manufacture or import a
new chemical substance to submit a
PMN to EPA at least 90 days before
manufacture or import commences. A
"new" chemical substance is any
substance that is not on the Inventory of
existing substances compiled by EPA
under Section 8(b) of TSCA. EPA first
published the Initial Inventory on June 1,
1979. Notice of availability of the Initial
Inventory was published in the Federal
Register of May 15, 1979 (44 FR 28558).
The requirement to submit a PMN for
new chemical substances manufactured
or imported for commercial purposes
became effective on July 1, 1979.

EPA has proposed premanufacture
notification rules and forms in the
Federal Register issues of January 10,
1979 (44 FR 2242] and October 6, 1979 (44
FR 59764]. These regulations, however,
are not yet in effect. Interested persons
should consult the Agency's Interim
Policy published in the Federal Register
of May 15, 1979 (44 FR 28564] for
guidance concerning premanufacture
notification requirements prior to the
effective date of these rules and forms.
In particular, see page 28567 of the
Interim Policy.

A PMN must include the information
listed in Section 5(d)(1) of TSCA. Under
section 5(d](2) EPA must publish in the
Federal Register nonconfidential
information on the identity and uses of
the substance, as well as a description
of any test data submitted under section
5(b). In addition, EPA has decided to
publish a description of any test data'
submitted with the PMN and EPA will
publish the identity of the submitter
unless this information is claimed
confidential.

Publication of the section 5(d)(2)
notice is subject to section 14
concerning disclosure of confidential
information. A company can claim
confidentiality for any information
submitted as part of a PMN. If the
company claims confidentiality for the
specific chemical identity or use(s) of
the chemical, EPA encourages the
submitter to provide a generic use
description, a nonconfidential
description of the potential exposures
from use, and a generic name for the
chemical. EPA will publish the generic
name, the generic use, and the potential

exposure descriptions in the Federal
Register.

If no generic use description or
generic name is provided, EPA will
develop one and after providing due
notice to the submitter, will publish an
amended Federal Register notice. EPA
immediately will review confidentiality
claims for chemical identity, chemical
ese, the identity of the submitter, and for
health and safety studies. If EPA
determines that portions of this
information are not entitled to
confidential treatment, the Agency will
publish an amended notice and will
place the information in the public file,
after notifying the submitter and
complying with other applicable
procedures.

After receipt, EPA has 90 days to
review a PMN under section 5(aI(1). The
section 5(d)(2) Federal Register notice
indicates the date when the review
period ends for each PMN. Under
section 5(c), EPA may, for good cause,
extend the review period for up to an
additional 90 days. If EPA determines
that an extension is necessary, it will
publish a notice in the Federal Register.

Once the review period ends, the
submitter may manufacture the
substance unless EPA has imposed
restrictions. When the submitter begins
to manufacture the substance, he must
report to EPA, and the Agency will add
the substance to the Inventory. After the
substance is added to the Inventory, any
company may manufacture it without
providing EPA notice under section
5(a]{1)(A}.

Therefore, under the Toxic
Substances Control Act, summaries of
the data taken from the PMN's are
published herein.

Interested persons may, on or before
June 29, 1980, submit to the Document
Control Officer (TS-793), Rm. E-447,
Office of Pesticides and Toxic
Substances, 401 M St., SW, Washington,
DC 20460, written comments regarding
these notices. Three copies of all
comments shall be submitted, except
that individuals may submit single
copies of comments. The comments are
to be identified with the document
control number "[OPTS-51064]" and the
PMN number "PMN-80-92". Comments
received may be seen in the above office
between 8:00 a.m. and 4:00 p.m., Monday
through Friday, excluding holidays,
(Sec. 5, 90 Stat. 2012 (15 U.S.C. 2604))

Dated: May 13,1980.
John P. DeKany,
Deputy Assistant Administratorfor Chemical
ControL

PMN 80-92

Close of Review Period July 29, 1980.
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Manufacturer's Identity. Claimed
confidential. The submitter intends to
produce the substance at a plant in the
east-north central region of the country
whose 3-digit Standard Industrial
Classification Code is 285.

Specific Chemical Indentity. Polymer
of: Tall oil fatty acid, styrene-allyl
alcohol copolymer, acrylic acid, and
styrene.

The following summary is taken from
data submitted by the manufacturer in
the PMN.

Use. Claimed confidential. The
substance will be used in an open use
that will release less than 50 kilograms
(kg) of the substance to the environment
per year. As a small component of a
final formulation, the use may possibly
involve potential exposure to skin and
eyes without causing harmful effects.

Production Estimates

Production year Minimum Maximum
(kg/yr) (kg/yr)

First year .............................................. 45,000 113,000
Second year .................................... 45,000 682,000
Third year ............ ........................ 45,000 682,000

Physical/Chemical Properties

Polymer Dried polymer
solution

Solid content ........................ 72.8.....................
Viscosity ........................... 2. ....................
Density ............................................. 8.28 lb/gal 8.74 lb/gal
Solubility in water .............................................. 0.01g/lOOg

H,0

Average molecular
w eight .......................... 11,400-11,600 .....................

Flash point (closed
cup) ............................. 112°F (44-C ) ...................

Residual monomer ........... .................. 61
Elemental analysis ............................. /C = 78.36

%H = 9.82
%0 = 11.82

Chemical oxygen
demand ................... 2,338,000 IgO,/g.....................

Toxicity of Raw Materials. No test
data were submitted on the PMN
substance. Toxicity data were provided
on the individual monomers.

Exposure

Occupational Maximum Maximum Concentratrion
activity and number duration

exposure route exposed ----- Average Peak
Hr/Da Da/Yr

Manufacturing--
Inhalation
(dermal) ........... 3 2 68 0-lppm 1-1Oppm

Disposal-
Inhalation
(dermal) ........... 2 2 10 0-1ppm 0-1ppm

Physical-state of the substance to
which workers may be exposed: Solid.

Environmental Release/Disposal:
Manufacturing media: Air
Amount/Duration of Chemical Release

(kg/yr): 10-100, 24 hr/da; 66 da/yr.

Each reactor at the manufacturing
plant is equipped with an exhaust and
fune condenser. The effluent (air borne)
is also treated by an exhaust fume
scrubber. Scrubber water goes to
biological treatment lagoons with a sixty
day retention period. Sludge is
transported by state licensed carriers to
a state licensed landfill.
[FR Doc. 80-15280 Filed 5-16-80: 8:45 aml

BILLING CODE 656-01-M

[FRL 1494-7; OPTS-51063]

Premanufacture Notices
AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: Section 5(a)(1) of the Toxic
Substances Control Act (TSCA) re.quires
any person who intends to manufacture
or import a new chemical substance to
submit a premanufacture notice (PMN)
to EPA at least 90 days before
manufacture or import commences.
Section 5(d)(2) requires EPA to publish
in the Federal Register certain
information about each PMN within 5
working days after receipt. This Notice
announces receipt of three PMN's and
provides a summary of each.
DATES: Written comments by:
PMN 80-83-June 28, 1980.
PMN 80-88-June 23, 1980.
PMN 80-91-June 29, 1980.
ADDRESS: Written comments to:
Document Control Officer (TS-793),
Office of Pesticides and Toxic
Substances, Environmental Protection
Agency, 401 M St., SW, Washington, DC
20460, 202-755-8050..

FOR FURTHER INFORMATION CONTACT:

Notice Manager, PMNNo. Telephone

George Bagley, 80-83, 202-426-3936.
Kirk Maconaughey, 80-88, 202-426-3936.
Rick Green, 80-91, 202-426-2601.

Mail Address for Notice Managers:
Premanufacturing Review Division (TS-
794), Office of Pesticides and. Toxic
Substances, Environmental Protection
Agency, 401 M St., SW, Washington, DC
20460.

SUPPLEMENTARY INFORMATION: Section
5(a)(1) of TSCA requires any person
who intends to manufacture or import a
new chemical substance to submit a
PMN to EPA at least 90 days before
manufacture or import commences. A
"new" chemical substance is any
substance that is not on the Inventory of
existing substances compiled by EPA
under Section 8(b) of TSCA. EPA first
published the Initial Inventory on June 1,
1979. Notice of availability of the Initial
Inventory was published in the Federal

Register of May 15, 1979 (44 FR 28558).
The requirement to submit a PMN for
new chemical substances manufactured
or imported for commercial purposes
became effective on July 1, 1979.

EPA has proposed premanufacture
notification rules and forms in the
Federal Register issues of January 10,
1979 (44"FR 2242) and October 6, 1979 (44
FR 59764). These regulations, however,
are not yet in effect. Interested persons
should consult the Agency's Interim
Policy published in the Federal Register
of May 15, 1979 (44 FR 28564) for
guidance concerning premanufacture
notification requirements prior to the
effective date of these rules and forms.
In particular, see page 28567 of the
Interim Policy.

A PMN must include the information
listed in Section 5(d)(1) of TSCA. Under
section 5(d)(2) EPA must publish in the
Federal Register nonconfidentidl
information on the identity and uses of
the substance, as well as a description
of any test data submitted under section
5(b). In addition, EPA has decided to
publish a description of any test data
submitted with the PMN and EPA will
publish the identity of the submitter
unless this information is claimed
confidential.

Publication of the section 5(d)(2)
notice is subject to section 14
concerning disclosure of confidential
information. A company can claim
confidentiality for any information
submitted as part of a PMN. If the
company claims confidentiality for the
specific chemical identity or use(s) of
the chemical, EPA encourages the
submitter to provide a generic use
description, a nonconfidential
description of the potential exposures
from use, and a generic name for the
chemical. EPA will publish the generic
name, the generic use, and the potential
exposure descriptions in the Federal
Register.

If no generic use description or
generic name is provided, EPA will
develop one and after providing due
notice to the submitter, will publish an
amended Federal Register notice. EPA
immediately will review confidentiality
claims for chemical identity, chemical
use, the identity of the submitter, and for
health and safety studies. If EPA
determines that portions of this
information are not entitled to
confidential treatment, the Agency will

.publish an amended notice and will
place the information in the public file,
after notifying the submitter and
cofplying with other applicable
procedures.

-After receipt, EPA has 90 days to
review a PMN under section 5(a)(1). The
section 5(d)(2) Federal Register notice
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indicates the date when the review
period ends for each PMN. Under
section 5(c), EPA may, for good cause,
extend the review period for up to an
additional 90 days. If EPA determines
that an extension is necessary, it will
publish a notice in the Federal Register.

Once the review period ends, the
submitter may manufacture the -
substance unless EPA has imposed
restrictions. When the submitter begins
to manufacture the substance, he must
report to EPA, and the Agency will add
the substance to the Inventory. After the
substance is added to the Inventory, any
company may manufacture it without
providing EPA notice under section
5(a)(1)(A).

Therefore, under the Toxic
Substances Control Act, summaries of
the data taken from the PMN's are
published herein.

Interested persons may, on or before
the date shown under "DATES" for each
specific PMN, submit to the Document
Control Officer (TS-793), Rm. E-447,
Office of Pesticides and Toiic
Substances, 401 M St. SW., Washington,
DC 20460, written comments regarding
these notices. Three copies of all
comments shall be submitted, except
that individuals may submit single
copies of comments. The comments are
to be identified with the document
control number "[OPTS-51063]" and the
specific PMN number. Comments
received may be seen in the above office
between 8 a.m. and 4 p.m., Monday
through Friday, excluding holidays.
[Sec. 5.90 Stat. 2012 (15 U.S.C. 2604).)

Dated. May 13, 1980.
John P. DeKany,
DeputyAssistantAdministotor for Chemical
Control.

PMN O-83

Close of Review Period: July 27,1980.
Manufacturer's identity:. Claimed

confidential; The submitter has annual
sales in excess of $500,000,000. The -
3-digit Standard Industrial Classification
Code is 385.

Specific Chemical Identity. Claimed
confidential. Generic name provided:
Unsaturated polyester resin based on
six monomers, including maleic
anhydride, phthalic anhydride, an
alkylene glycol, and an alkylene ether
glycol.

The following summary is taken from
data-submitted by the manfuacturer in
the PMN.

Use. Claimed confidential. The
substance will be used in an open use
that will release more than 5,000
kilograms (kg), but less than 50,000 kg, of

the substance to the environment per
year. The use may involve potential
exposure to non-chemical industrial
employees more than five times per
week with potential skin, eye, oral, and
inhalation contacts.

Production Estimates. Claimed
confidential.

Physical/Chemical Properties-
Non/Volatile: 60%
Weight/gallon: 9 pounds
Molecular weight (estimate): 1.400-

1,800
Acid value: 15-20
Flash point (reduced]: 90'F
Boiling range: Above 145"C
Viscosity (reduced]: 350-550 cps
Solubility (polymer)-

Water:. Insoluble.
Alcohol: Partially soluble.
Ketones: Soluble.
Aliphatic hydrocarbons: Partially

soluble.
Aromatic hydricarbons: Soluble.

Toxicity Data. No toxicity data were
submitted with the PMN.

Exposure

Evosure PM LUX durabon
AOMY route No.

.zpoaad WjoD&N.

Marufactur e Sk.. 15 24 2M0

Workers will not be exposed to the
new polymer under normal operations
since manufacture will be carried out in
a closed system. The only exposure
possible would be incidental skin
contact during sampling for chemical
analysis, accidental spillage (e.g., valve
leakage or line rupture) which would
require cleanup procedures typical for
chemical spills, and during infrequent
periodic plant shutdowns for general
maintenance and cleaning.

Exposure

-vft ML Max. 6watbon
Actity woe No.

opowed JDL DajY.

ProcaasV Si. WWnhaaio. 6 24 20

During normal operations, contact is
only incidental and accidental.
However, workers may be exposed to

the new chemical substance and to the
diluent during blending, sampling, and
transfer out of the system. Skin contact
is minimized by use of protective gloves,
and inhalation of diluent fumes is
minimized by effective ventilation and
by providing workers with respiratory
equipment during loading and filling of
drums, tdnkwagons and railcars.

Physical states of the chemical
substance to which workers may be
exposed in the work place: Solid or
liquid solution.

Use. Workers will be exposed to the
polymer solution and to the cured
polymer. Exposure includes accidental
skin contact which is minimized by use
of protective equipment, eye contact
with dust or aerosols, and inhalation of
mist or aerosols. Eye, nose and mouth
contact is minimized by use of
protective equipment.

PAIN 80-86
Close of Review Period: July 23,1980.
Manufacturer's Identity: Ciba-Geigy

Corp., PO Box 114222, Greensboro, NC
27409.

Specific Chemical Identity. Claimed
confidential. Generic name provided:
Cyanalkyl carbomonocyclicsulfonate.

The following summary is taken from
data submitted by the manufacturer in
the PMN.

Use. Use will be 100% as a process
intermediate and will be site limited.

Production Estimates. Claimed
confidential.

Physical/Chemical Properties-
Melting point: <-96"C
Boiling point: 42-44°C
Vapor density: 2.93 (air=l)
Specific gravity: 1.31
Volatility: 80%
Vapor pressure: 380 min. at 22"C
Solubility-

Water. Nil
Soluble in other solvents: Acetone,

ether, alcohol.
Appearance: Clear yellowish liquid.
Odor:. Methylene chloride.

Toxicity Data
Acute oral LD. (rats): 1.07 g/kg
Acute dermal LD,. (rabbits]: >5.0 g/

kg
Eye irritation (rabbits): Moderately

irritating. Range: 17.3-17.7/110
Primary skin irritation (rabbits:

Moderately irritating. Range: 4.79/8.0
Exposure.

Manufacture will take place in a
closed system. During manufacture, the
only exposure would be during the
sampling of the reaction mixture. Traces
of the new chemical substances will
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possibly be in the effluent streams from
its manufacture and fxom the
subsequent.reaction Step. However, the
effluent from the new chemical
substance is handled in a closed'system
and the effluent from the subsequent
reaction step is an open system only
when dumped into a sump to be pumped
to an incinerator.

During early work with this material,
a few workers developed skin rashes.
The animal studies confirmed the
.material is moderately irritating to the
eye-and skin. Goggles and gloves are
now required when working with the
material. 4.

Environmental Releabe/Disposal
Claimed 'confidential.

PMN 80-91

Close of Review Period: July 29, 1980.
Manufacturer's Identity: American

Color & Chemical Corp., Mt. Vernon St.,
PO Box 88, Lock Haven, PA 17745.

Specific Chemical Identity. Claimed
confidential. Generic name provided:
1,3-Naphthalenedisulfonic acid, 6,6'-[1,2-
ethenediylbis[(3-sulfo-4,1-
phenylene)azo]]bis[4-amino-3-hydroxy,-
compounded with tris (2 substituted
ethyl) ammonium hydroxide.

The following summary is taken from.
data submitted by the manufacturer in
the PMN.

Use. Paper tinting by paper maker.
Production Estimates. Claimed

confidential.
Toxicity Data. Dermatological tests-

performed on paper dyed with the PMN
substance produced no irritation or
sensitization.

Exposure

Occupational Max Duration Concentration
Activity and Max No.

Exposure Route Exposed
Hr/Da Oa/Yr Average Peak

Manufacture-
Skin Contact.... 4 4 20 0-1 ppm 0-1 ppm

Workers will normally not touch any
of the product. Splashes due to handling
may occur at drumming station. Physical
state of the substance to which workers
may be exposed! Liquid.

Exposure

Occupational Max Duration Concentration
Activity and Max No.

Exposure Route Exposed
Hr/Da Oa/Yr Average Peak

Use: Coloring Unknown 8 200 0-1 ppm 0-1 ppm
paper.

Product is pumped in enclosed
systems from drums, tanks, or other
storage vessels to pulp make-up tanks.

There is normally no worker contact
with it. -

Commercial User "
External contact is in handling of

paper;, concentration in paper is
exceedingly small and the color does
not come off on handling.

Possibility of internal contact is
remote- Concentrations extremely small.

Environmental Release/Disposal

Manufacturing-
Media: Amount/Duration of

Chemical Release (kg/yr).
Water. Less than 10. 1 hrlda; 10

da/yr.
All waste streams namely-filtrates,

washwater,.and clean up solutions are
confined within internal lines for
pretreatment prior to transmission to the
city publicly owned treatment works
(POTW).

Pretreatment consists of collection,
equalization, oxidization, and reduction
treatment steps which reduces color and
organics to levels acceptable at the city
treatment plant.
[FR Doec. 80-15281 Filed 5-16-8, 8:45 am]

BILLING CODE 6560-01-M

FEDERAL MARITIME COMMISSION
[Docket No. 80-28]

Furnishing Container Chassis; Filing of
Petition for Declaratory Order

Notice is given that a petition for
declaratory order has been filed by
Delaware Rivet Port Authority,
Maryland Port Administration,
Massachusetts Port Authority and
Virginia Port Authority. Petitioners seek
an order of the C6mmission declaring
that common carriers by water must
tender cargo containers mounted on a
chassis for removal of the caigo from
the pier to the ultimate consignee at an
interior point and that this apply at all
ports within the United States.

Interested persons may inspect and
obtain a cdpy of the petition at the
Washington Office of the Federal
Maritime Commission, 1100 L Street,
N.W., Room 11101 or may inspect the
petition at the Field Offices located at
New York, New York; New Orleans,
Louisiana; San Francisco, California;
Chicago, Illinois; and San Juan, Puerto
Rico. Interested persons may submit
replies to the Secretary, Federal
Maritime Commission, Washingt6n, D.C.
20573 on or before June 15,1980. An
origina" and fifteen copies of such
replies shall be submitted and a copy
thereof served on petitioners. Replies
shall contain the complete factual and
legal presentation of the replying party

as to the desired resolution of the
petition.
Francis C. Humey,
Secretary.
[F R Doc. 80-15218 Filed 5--1-80. 45 uni

BILLING CODE 6730-01-M

[Docket No. 80-27]

Connell Bros. Co., Ltd. v. Lykes Bros.
Steamship Co., inc.; Filing of
Complaint and Assignment

Notice is given that a complaint filed
by Conn~ll Bros. Company, Ltd. against
Lykes Bros. Steamship Co., Inc. was
served May 9, 1980, The complaint
alleges that respondent has assessed
charges for ocean transportation which
are so unreasonably high as to be
detrimental to commerce in violation of
section 18(b)(5) of the Shipping Act,
1916.

This proceeding has been assigned to
Administrative Law Judge Paul J.
Fitzpatrick. Hearing in this matter, if any
is held, shall commence on or before
November 9,1980. The hearing shall
include oral testimony and cross-
examination in the discretion of the
presiding officer only upon a proper
showing that there are genuine issues of
material fact that cannot be resolved on
the basis of sworn statements,
affidavits, depositions, or other
documents or that the nature of the
matter in issue is such that an oral
hearing and cross-examination are
necessary for the development of an
adequate record.
Francis C. Humey,
Secretary.
IFR Dec. 80-15271 Filed 5-Ig-1M &45 ami

'BILLING CODE 6730-01-M

Notice of Agreement Filed
Notice is hereby given that the

following agreement has been filed with
the Commission for review and
approval, if required, pursuant to section
15 of the Shipping Act, 1916, as amended
(39 Stat. 733, 75 Stat. 763, 46 U.S.C. 814).

Interested parties may inspect and
obtain a copy of the agreement at the
Washington office of the Federal
Maritime Commission, 1100 L Street,
N.W., Room 10423; or may inspect the
agreement at the Field Offices located at,
New York, N.Y., New Orleans,
Louisiana, San Francisco, California,
and Old San Juan, Puerto Rico.
Comments on such agreements,
including requests for hearing, may be
submitted to the Secretary, Federal
Maritime Commission, Washington, D.C.

-20573, on or before May 29, 1980. Any
person desiring a hearing on the
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proposed agreement shall provide a
clear and concise statement of the
matters upon which they desire to
adduce evidence. An allegation of
discrimination or unfairness shall be
accompanied by a statement describing
the discrimination or unfairness with
particularity. If a violation of the Act or
detriment to the commerce of the United
States is alleged, the statement shall set
forth with particularity the acts and
circumstances said to constitute such
violation or detriment to commerce.

A copy of any such statement should
also be forwarded to the party filing the
agreement (as indicated hereinafter) and
the statement should indicate that this
has been done.

Agreement No.: T-1768-14.
Filing Party:. Dorothy L. Vecchiarelli,

Supervising Paralegal, Law Department, Sea-
Land Industries, Inc., P.O. Box 900,10
Parsonage Road, Edison, New Jersey 08817.

Summary: Agreement No. T-1768-14,
between the City of Oakland (City) and Sea-
Land Service, Inc. (Sea-Land) modifies the
parties' basic agreement which provides for
the preferential assignment of certain
facilities to Sea-Land. The purpose of the
modification is to: (1) extend the time within
which Sea-Land may exercise its right to
terminate said agreement for an additional
two month period to and including the 31st
day of May, 1980; and (2) extend the period in
which the current minimum and maximum
compensation amounts will apply under said
agreement for 2 months from and after the 1st
day of June. 1980, to and including the 31st
day of July, 1980.

By Order of the Federal Maritime
Commission.

Date: May 14,1980.
Francis C. Hurney,
Secretary.
[FR Doc. 80-15270 Filed 5-16-a 8:45 am]

BILLING CODE 6730-01-M

FEDERAL RESERVE SYSTEM

Blue Hill Agency, Inc.

Blue Hill Agency, Inc., Blue Hill,
Nebraska, has applied, pursuant to
section 4(c)(8) of the Bank Holding
Company-Act (12 U.S.C. § 1843(c)(8))
and § 225.4(b)(2) of the Board's
Regulation Y (12 CFR 225.4(b)(2)), for
permission to retain its general
insurance activities in Blue Hill,
Nebraska, a community with a
population not exceeding 5,000.

Applicant states that it would engage
in the activities of a general insurance
business, including the sale of property,
casualty, life, health, fidelity and surety,
and other types of insurance usually
offered by a general insurance agency.
These activities would be performed
from an office of Applicant in Blue Hill,
Nebraska,. and the geographic areas to

be served are Blue Hill and the
surrounding area. Such activities have
been specified by the Board in section
225.4(a) of Regulation Y as permissible
for bank holding companies, subject to
Board approval of individual proposals
in accordance with the procedures of
section 225.4(b).

Interested persons may express their
views on the question whether
consummation of the proposal can
.reasonably be expected to produce

benefits to the public, such as greater
convenience, increased competition, or
gains in efficiency, that outweigh
possible adverse effects, such as undue
concentration of resources, decreased or
unfair competition, conflicts of interests,
or unsound banking practices." Any
request for a hearing on this question
must be accompanied by a statement of
the reasons a written presentation
would not suffice in lieu of a hearing,
identifying specifically any questions of
fact that are in dispute, summarizing the
evidence that would be presented at a
hearing, and ipdicating how the party
commenting would be aggrieved by
approval of the proposal.

The application may be inspected at
the offices of the Board of Governors or
at the Federal Reserve Bank of Kansas
City.

Any views or requests for hearing
should be submitted in writing and
received by the Secretary, Board of
Governors of the Federal Reserve
System, Washington, D.C. 20551, not
later than June 9.1980.

Board of Governors of the Federal Reserve
System, May 12.1980.
Cathy L. Petryshyn,
Assistant Secretary of the Boord
[FR Doc. 80-15=6 Filed 5-16-W. &45 am]
BIWNG CODE 6210-0-U

Meader Insurance Agency, Inc.;
Proposed Retention of General
Insurance Activities

Mender Insurance Agency, Inc.,
Waverly, Kansas, has applied pursuant
to section 4(c](8] of the Bank Holding
Company Act (12 U.S.C. § 1843(c)(8))
and § 225.4(b)(2) of the Board's
Regulation Y (12 CFR 225.4(b)(2)), for
permission to retain its general
insurance activities. These activities
would be performed from offices of
Applicant's subsidiary, The First
National Bank of Waverly, in Waverly,
Kansas. and the geographic area to be
served is Coffey County. Such activities
have been specified by the Board in
section 225.4(a) of Regulation Y as
permissible for bank holding companies,
subject to Board approval of individual

proposals in accordance with the
procedures of section 225.4(b).

Interested persons may express their
views on the question whether
consummation of the proposal can"reasonably be expected to produce
benefits to the public, such as greater
convenience, increased competition, or
gains in efficiency, that outweigh
possible adverse effects, such as undue
concentration of resources, decreased or
unfair competition, conflicts of interests,
or unsound banking practices." Any
request for a hearing on this question
must be accompanied by a statement of
the reasons a written presentation
would not suffice in lieu of a hearing.
identifying specifically any questions of
fact that are in dispute, summarizing the
evidence that would be presented at a
hearing, and indicating how the party
commenting would be aggrieved by
approval of the proposal.

The application may be inspected at
the offices of the Board of Governors or
at the Federal Reserve Bank of Kansas
City.

Any views or requests for hearing
should be submitted in writing and
received by the Secretary, Board of
Governors of the Federal Reserve
System. Washington. D.C. 20551, not
later than June 9,1980.

Board of Governors of the Federal Reserve
System. May 12 1980.
Cathy L Petryshyn,
Assistant Secretary of the Board.
[FR Doc 8o.15zo Fled 5-1s&4. &45 am
BILUNG COOE 6210-0M

Bank Holding Companies; Proposed
de Novo Nonbank Activities

The bank holding companies listed in
this notice have applied, pursuant to
section 4(c)(8) of the Bank Holding
Company Act (12 U.S.C. 1843(c)(8) and
§ 225.4(b)(1) of the Board's Regulation Y
(12 CFR 225.4(b)(1)], for permission to
engage de novo (or continue to engage in
an activity earlier commenced de novo).
directly or indirectly, solely in the
activities indicated, which have been
determined by the Board of Governors
to be closely related to banking.

With respect to each application,
interested persons may express their
views on the question whether
consummation of the proposal can"reasonably be expected to produce
benefits to the public, such as greater
convenience, increased competition, or
gains in efficiency, that outweigh
possible adverse effects, such as undue
concentration of resources, decreased of
unfair competition, conflicts of interest,
or unsound banking practices." Any
comment on an application that requests
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a hearing must include a statement of
the reasons a Written presentation
would not suffice in lieu of a hearing,
identifying specifically any'questions of
fact that are in dispute, summarizing the
evidence that would be presented at a
hearing, and indicating how the party
commenting would be aggrieved by
approval of that proposal.

Each application may be inspected at
the offices of the Board of Governors or
at the Federal Reserve Bank indicated
for that application. Coniments and
requests for hearings should identify
clearly the specific application to which
they relate, and should be submitted in
writing and, except as noted; received
by the appropriate Federal Reserve
Bank not later than June 12, 1980. ,

A. Federal Reserve Bank of Kansas
City (John F.-Zoellner, Vice President)
925 Grand Avenue, Kansas City,
Missouri 64198:

First Midwest Bancorp, Inc., St.
'Joseph, Missouri (agricultural financing;
Missouri) to engage, through First
AgCorp, Inc., in the following activities:
all aspects of the business of
agricultural finance, including the
making and servicing of loans to
individuals, partnerships, corporations
and other business entities, the proceeds
of which are to be used for the purpose
of engaging in the production of
livestock and other agricultural
activities. Such activities will be
conducted at offices in the following
location: Fourth and Felix Streets, St.
Joseph, Missouri and will service
Missouri, Kansas, Iowa and parts of the
states.of Illinois and Colorado.

B. Federal Reserve Bank of San
Francisco (Harry W. Green, Vice
President) 400 Sansome Street, San
Francisco, California 94210:

Seafirst Corporation, Seattle,
Washington (leasing activities;
Nationwide): to engage through its
subsidiary, SF Leasing Corporation, in
leasing real and personal property as
permitted by Regulation Y, owning stock
of special-purpose corporations which
are so engaged; and acting as agent,
broker, and adviser in leasing such
property. These activities would be
conducted from an office in Seattle,
Washington, and the area to be served
is nationwide. Comments on this
application must be received by June,11;
1980.

C. Other Federal Reserve Banks:
None.

Board of Governors of the Federal Reserve
System, May 12,1980.
Cathy L. Petryshyn,
Assistant Secretary of the Board.
IFR Doc. 80-15243 Filed 5-16-80 8:45 am]

BILLING CODE 6210-01-M

Illinois State Bancorp, Inc.; Formation
of Bank Holding Company; Correction

This notice corrects a preyious
Federal Register notice (FR Doc. 80-
14548) published at page 31204 of the
issue for Monday, May 12, 1980. The
final date for receipt of comments is
corrected to read May 29, 1980.

Board of Governors of tihe Federal Reserve
System, May 13,1980.
Cathy L Petryshyn,
Assistant Secretary of the Board.
[FR Doc. 80-15242 Filed 5-16-80; 8:45 am]

BILLING CODE 6210-01-M

Stamford Banco, Inc.; Proposed
Retention of General Insurance
Activities

Stamford Banco, Inc., Stamford,
Nebraska, has applied, pursuant to
section 4(c)(8) of the Bank Holding
Company Act (12 U.S.C. 1843(c)[8)) and
§ 225.4(b'(2) of the Board's Regulation Y
(12 CFR 225.4(b)(2)], for permission to
retain general insurance activities.

These activities would be performed
from offices of Applicant's subsidiary,
The Stamford Bank, in Stamford,
Nebraska, and the geographic areas to
be served are Stamford, Nebraska, and
areas within a 10-mile radius thereof.
Such activities have been specified by
the Board in § 225.4(a) of Regulation Y
-as permissible for-bank holding
companies, subject to Board approval of
individual proposals in accordance with'
the procedures of § 225.4(b).
. Interested persons may express their

views on the question whether
consummation of the proposal can
"reasonably be expected to produce
benefits to the public, such as greater
convenience, increased competition, or
gains in efficiency, that outweigh
possible adverse effects, such as undue
concentration of resources, decreased or
unfair competition, conflicts of interests,
or unsound banking practices." Any
request for a hearing on this question
must be accompanied by a statement of
the reasons a written presentation
would not suffice in lieu of a hearing,
identifying specifically any questions of
fact that-are in-dispute, summarizing the
evidence that would be presented at A
hearing, and indicating how the party
commenting would be aggrieved by
approval of the proposal.

The application may be inspected at
the offices of the Board of Governors or
at the Federal Reserve Bank of Kansas
City.

Any views or requests for hearing
should be submitted in writing and
received by the Secretary, Board of
Governors of the Federal Reserve
System, Washington, D.C. 20551, not
later than June 12, 1980.

Board of Governors of the Federal Rosorve
System, May 12, 1980.
Cathy L. Petryshyn,
Assistant Secretary of the Board,
IFR Doc. 80-15244 Filed 5-16-60 845 aml

BILLING CODE 6210-01-M

T E A, Inc.; Formation of Bank Holding
Company

T E A, Incorporated, Shullsburg,
Wisconsin, has applied for the Bodrd's
approval under section 3(a)(1) of the
Bank Holding Company Act (12 U.S.C,
1842(a)(1)) to become a bank holding
company by acquiring 71 percent or
more of the voting shares of Farmers
and Merchants Bank, Shullsburg,
Wisconsin. The factors that are
considered in acting on the application
are set forth in section 3(c) of the Act (12
U.S.C. 1842(c)).
T E A, Incorporated, Shullsburg,

Wisconsin, has also applied, pursuant to
section 4(c)(8) of the Bank Holding
Company Act (12 U.S.C. 1843(c)(8)) and
§ 225.4(b)(2) of the Board's Regulation Y
(12 CFR 225.4(b)(2)), for permissioh to
engage in the activity of acting as
general insurance agent in a community
that has a population under 5,000. These
activities would be performed from
offices of applicant in Shullsburg,
Wisconsin, serving Shullsburg,
Wisconsin and surrounding areas. Such

-activities have been specified by the
Board in § 225.4(a) of Regulation Y as
permissible for bank holding companies,
subject to Board approval of individual
proposals in accordance with the
procedures of § 225.4(b).

Interested persons may express their
views on the question whether
consummation of the proposal can
"reasonablybe expected to produce
benefits to the public, such as greater
convenience, increased competition, or
gains in efficiency, that outweigh
possible adverse effects, such as undue

.. concentration of resources, decreased or
unfair competition, conflicts of interests,
or unsound banking practices." Any
request for a hearing on this question
must be accompanied by a statement of
the reasons a written presentation
would not suffice in lieu of a hearing,
identifying specifically any questions of
fact that are in dispute, summarizing the
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evidence that would be presented at a
hearing, and indicating how the party
commenting would be aggrieved by
approval of the proposal.

The application may be inspected at
the offices of the Board of Governors or
at the Federal Reserve Bank pf Chicago.

Any views or requests for hearing
should be submitted in writing and
received by the Secretary, Board of
Governors of the Federal Reserve
System, Washington, D.C. 20551, not
later than June 13, 1980.

Board of Governors of the Federal Reserve
System, May 13,1980.
Cathy L. Petryshyn,
Assistant Secretary of the Board.
[FR Doc. 80-15241 Filed 5-26-a8; 8:45 am]

BILLING CODE 6210-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Office of the Assistant Secretary for
Health

National Committee Vital Health
Statistics, Subcommittee on
Environmental Health Statistics;
Meeting

Pursuant to the Federal Advisory Act
(Pub. L. 92-463), notice is hereby given
that the Subcommittee on
Environmental Health Statistics of the
National Committee on Vital and Health
Statistics, pursuant to functions
established by Section 306(k), Paragraph
(4) of the Public Health Service Act (42
U.S.C. 242(k)), will convene on Tuesday,
May 27, 1980 at 9:00 a.m., Conference
Room 1001, Johns Hopkins School of
Hygiene, 615 North Wolfe Street,
-Baltimore, Maryland.

The Subcommittee will discuss the
development of guidelines for
environmental health data collection;
NCHS staff will report on their activities
in developing an outline for health
effects guidelines; and the
Subcommittee will present the
environmental exposure component of
the guideline outline.

Agenda items are subject to change as
priorities dictate.

Further information regarding this
meeting of the Subcommittee or matters
pertaining to the National Committee on
Vital and Health Statistics may be
obtained by contacting Samuel P.
Korper, Ph.D.. M.P.H., Executive
Secretary, National Committee on Vital
and Health Statistics, Room 17A-55,
5600 Fishers Lane, Rockville, Maryland
20857, telephone: 301-443-2660.

Dated: May 12.1980.
Wayne C. Richey, Jr..
Associate Director for Program Support,
Office of Health Research, Statistics, and
Technology.
[FR Do= 80-I5m0 Filid 5-16-80 45 aml

BILLING CODE 4110-85-1

Health Resources Administration
Advisory Council and Subcommittees;
Meetings

In accordance with section 101a][2] of
the Federal Advisory Committee Act
(Public Law 92-463), announcement is
made of the following National
Advisory bodies scheduled to meet
during the month of June 1980:
Name: National Guidelines. Goals. Priorities.

and Standards Subcommittee of the
National Council on Health Planning and
Development

Date and Time: Thursday, June 12.1980; 9.0O
a.m.-12:00 Noon

Place: Conference Room 525A-529A. Hubert
H. Humphrey Building, 200 Independence
Avenue. SW., Washington. D.C. 20201

Open for entire meetirig.

Purpose: The objectives of the
National Guidelines, Goals, Priorities,
and Standards Subcommittee are to
study the experience nationwide in the
public and private sectors with the
adoption and/or adjustment of the
National Guidelines for Health Planning
and their impact and recommend
changes as appropriate; study the
experience of the Health Systems
Agencies and State Health Planning and
Development Agencies nationwide in
implementation of high priority goals
and sub-goals and their impact; advise
the Council in identifying additional
high priority goals and sub-goals;
investigate and coordinate information
on demonstrations underway by
provider, reimbursement, regulatory,
labor, industry, and community groups
on sub-goals, such as those on
alcoholism and prevention; study,
investigate and identify research needs
appropriate to the formulation,
adjustment and refinement of the
National Guidelines, and study and
develop improved indicators to assess
the impact of the Guidelines or the need
for revisions; and recommend to the
Council on the need for further
development and/or revision of the
National Guidelines.

Agenda: Briefing on National Health
Planning Goals; Update on CT Scanner
Standard; Consideration of Institute of
Medicine Report on "Health Planning in
the United States: Issues in Guidelines
Development"; and Guideline
Development in Rural Areas; and
Follow-up to March 13,1980 meeting.

Name: Technology and Productivity
Subcommittee of the National Council on
Health Planning and Development

Date and Time: Thursday. June 12.1980.3:00
p.m.-5:00 p.m.

Place: Conference Room 337A-339A. Hubert
H. Humphrey Building. 200 Independence
Avenue SW.. Washington. D.C. 20201.

Open for entire meeting..
Purpose: The objective of the

Technology and Productivity
Subcommittee is to advise the full
Council on matters related to the
productivity of the health care delivery
system and to the implications of new
medical technology for the organization,
delivery and equitable distribution of
health care services. "Technology"
includes the drugs, devices and medical
and surgical procedures used in medical
care and the organizational and
supportive systems within which such
care is delivered. "Productivity" is the
efficiency with which health care is
delivered.

The Subcommittee is to deliberate and
to make recommendations to the full
Council on matters chosen from among
those brought to it by Council members,
HHS staff and advisory committees,
other Federal departments,
congressional committees and staff,
provider groups and the public at large.
The Subcommittee in addition will study
and investigate the current needs for
assistance of HSAs and SHPDAs in the
area of evaluating productivity
improvement and new medical
technology, help transmit concerns of
HSAs and SHPDAs to appropriate
Federal agencies, and review the current
resources both within the Federal
Government and among the educational,
research and other developmental
agencies for providing needed
assistance to HSAs and SHPDAs. In
addition, it will review technology
assessment activities within the
Department in order to assure they are
relevent to the needs of the HSAs and
are useful in the development and
implementation of national standards,
goals, and guidelines, and for the
establishment of priorities with those
goals.

Agenda: Discussion of overview paper
and policy recommendations; discussion
of subcommittee's full report on
productivity; proceedings of the
Conference on Incentives for Improving
Productivity; and public comment.
Name: Implementation and Administration

Subcommittee of the National Council on
Health Planning and Development

Date and Time: Thursday, June 12, 1980; 5.00
p.m.-7:00 p.m.

Place: Conference rooms 303A-305A. Hubert
H. Humphrey Building. 200 Independence
Avenue SW.. Washington. D.C. 20201.

Open for entire meeting.
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Purpose: The objective of the

Implementation and Administration
Subcommittee is to study and make
recommendations on the
implementation and administration of
Titles XV and XVI of the Public Health
Service Act. Specific areas for the
Subcommittee's consideration are (1) the
impact of HHS's implementation/
administration on the effectiveness of
Health Systems Agencies and State
Health Planning and Development
Agencies; (2) the effectiveness of the
interrelationships between health
planning agencies and HHS, Central and
Regional Offices; (3) the timing and
strategy of implementation and of the
dissemination and distribution of
regulatory and technical material; (4)
how to better meet the needs of HSAs
and SHPDAs; and (5) the review of the
Council's responsibilities under section
1122 of the Social Security Act.

Agenda: Presentation. on the
Evaluation of the Health Planning
Program, four section 112Z cases, and
subcommittee consideration on the
following staff reports: 1) Analysis of
Issues in the section 1122 Program, 2)
Federal-State-Local Relationships, and
3) Consumer Participation in the Health
Planning Program.

Name: National Council on Health Platnning
and Development

Date and Time: Friday, June 13, 1980; 8:45
a.m.-3:30 p.m.

Place: Auditorium, Hubert H. Hunphrey
Building, 200 Independence Avenue SW.,
Washington, D.C. 20201.

Open for entire meeting.

Purpose: The National Council on,
Health Planning and Development is
responsible for advising and-iiaking
recommendations with respect to (1) the
development of national guidelines
under section 1501 of Public Law 93-641,
(2) the implementation and
administration of Title XV and XVI of
Public Law 93-641, and (3) an evaluation
of the implications of new medical,
technology for the organization, delivery
and equitable distribution of health care
services. In addition, the Council
advises and assists the Secretary in the'
preparation of general regulations to ,
carry out the purposes, of section 1122 of
the Social Security Act and on policy
matters arising out of the
implementation of it, including the
coordinati~n 1of activities uider that
section with those under other parts of
the Social Security Act or under other
Federal or federally assisted health
programs. The Council-considers and
advises the Secretary on proposals
submitted by the Secretary under the
provisions of section 1122(d)(2) that
health care facilities or health
maintenance organizations be

reimbursed for expenses related to
capital expenditures notwithstanding
that under section 1122(d)(1) there
would otherwise be exclusion of
reimbursement for such expenses.

Agenda: Introduction of new Council
members; Status Reports from
Administrator, Health Resources
Administration and Directors of Bureau
of Health Planning and Bureau of Health
Facilities; discussion of subcommittee
draft on Incentives for Improving Health
Care Production; reports from I
subcommittees on Guidelines, Goals,
Priorities, and Standards and
Implementation and Administration;
discussion of Council consultation role
in termination of HSAs and SHPDAs
and evaluation study; and report on
Chronic Disease and Disability
Activities in Health Systems Agencies.

Anyone requiring information
regarding the subject Council should
write to or contact Mrs. S. Judy. Silsbee,
Executive Secretary, National Council
on Health Planning and Development,
Health Resources Administration, Room
10-27, Center Building, 3700 East-West
Highway, Hyattsville, Maryland 20782.
Telephone (301) 436-7175.

Agenda iteihs are subject to 'change as
priorities dictate.

Dated: May 13.1980.
James A. Walsh,
Associate Administratorfdr Operations and
Management.
[FR Doc. 80-15224 Filed 5-1B-80; &45 am.]
BILLING CODE 4110-43-M

Health Professions and Nursing
Student Loans; "Low-income Levels"
for Loan Repayment, Start-Up,
Assistance Grants, Health Careers
Opportunity Grants, Nursing
Capitation Grants and Nursing Special
Project Grants

This Notice updates the income levels
that are used to define a "low income
family" for purposes of repayment of
educational loans and for the support of
training for individuals from
disadvantaged backgrounds as provided
for under sections 787 and 798, Health
Careers Opportunity Grants; section
788(a), Start-Up Assistance Grants;
section 810, Nursing Capitation Grants;
and section 820, Nursing Special Project
Grants of the Public Health Service Art.

Under sections 741(l) and 836(j) and
the applicable program regulations, the
Secretary of Health and Human Services
may repay all or part of an individual's
educational loan made after November
17, 1971, to meet the costs of attending a
school of medicine, osteopathy,
dentistry, veterinary medicine,
optometry, pharmacy, podiatry, or

nursing if the Secretary determines that
the individual:

(1) Failed after November 17, 1971, to
complete the health professions studies
leading to the individual's first
professional degree or to complete the

'specified nursing studies for which the
loan(s) was made,

(2) Is in exceptionally needy
circumstances;

(3) Is from a low-income or
disadvantaged family; and

(4) Has not resumed or cannot
reasonably be expected to resume the
course of study within two years
following the date the individual ended
the studies.

Sections 57.214(c) and 57.317(c) of the
applicable program regulations (42 CFR
Part 57, Subparts C and D) require the
Secretary to publish annually in the
Federal Register the low-income levels
which will be used in determining an,
applicant's eligibility for this repayment
program. Aside from their use in
determining whether an individual
comes from a "low-income family,"
these income levels, together with other
relevant factors such as value of assets,
unusual expenses, income available to
the individual, etc., are also considered
in determining whether an individual is
"in exceptionally needy circumstances"
or is from a "disadvantaged family."

The income figures below were taken
from low-income levels, published by
the U.S. Bureau of Census, using an
index adopted by a Federal Interagency
Committee for use in a variety of
Federal Programs, then multiplied by a
factor of 1.3 for adaptation to the Health
Professions and Nursing Student Loan
Programs and other designated grant
programs for which training for
individuals from disadvantaged
backgrounds is supported. The income
figures have been updated to reflect '
increases in the Consumer Price Index
through December 31, 1979.
Size of parents' family

(includes only Income level* (adjusted
dependents listed on gross Income lof
Federal income tax calendatyea' 1979)
forms):

1 ............ .. ..... ... $4,90
2 ............. ................ ........................... 6,300
3 ............................................................... 7,500
4 ............................................................. 9.700
5. .... ................... .. .. . ..... :.................. 11,400
S Sor more ................ .. ... ................... 12.600

Rounded to $100,

Dated: May 13, 1980.
Henry A. Foley, Ph. D.,
[FR Doc. 80-15223 Filed 5-15-80:8 1:45 am]

BILLING CODE 4110-83-M
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National Institutes of Health

Aging Review Committee; Meeting

Pursuant to Pub. L. 92-463, notice is
hereby given of the meeting of the Aging
Review Committee, National Institute on
Aging, on June 26-27,1980, in Building
31, Conference Room 4, National
Institutes of Health, Bethesda, Md.

The meeting will be open to the public
from 9:00 a.m. to 10:00 a.m. on June 26,
for introductory remarks. Attendance by
the public will be limited to space
available.

In accordance with the provisions set
forth in Sections 552b(c)(4) and
552b(c)(6), Title 5, U.S. Code and Section
10(d) of Pub. L. 92-463, the meeting will
be closed to the public on June 26, from
10:00 a.m. to adjournment on June 27, for
the review, discussion and evaluation of
individual grant applications. These
applications and the discussions could
reveal confidential trade secrets or
commercial property such as patentable
material, and personal information
concerning individuals associated with
the applications, disclosure of which
would constitute a clearly unwarranted
invasion of personal privacy.

Ms. June C. McCann, Committee
Management Officer, NIA, Building 31,
Room 5C-05, National Institutes of
Health, Bethesda, Maryland, Area Code
301,496-5345 will provide summaries of
meetings and rosters of Committee
members as well as substantive program
information.

(Catalog of Federal Domestic Assistance
Program No. 13.866, National Institutes)

Dated: May 13,1980.
Suzanne L Fremeau,
Committee Management Officer. National
Institutes of Health.
[FR Dc. 80-15212 Filed 5-16-W. &-45 am]
BILUNG CODE 4110-08-M

Biotechnology Resources Review
Committee; Meeting

Pursuant to Pub. L. 92-463, notice is
hereby given of the meeting of the
Biotechnology Resources Review
Committee, Division of Research
Resources, June 9, 1980, Conference
Room 6, Bldg. 31, National Institutes of
Health, Bethesda, Maryland 20205.

This meeting will be open to the
public from 9:00 a.m. to approximately
2:30 p.m. to discuss the current status of
the Chemical/Biological Information-
Handling Project and guidelines for
review of PROPHET sites, and to
discuss future Committee activities in
connection with planning and new
initiatives in the Biotechnology

Resources Program. Attendance by the
public will be limited to space available.

In accordance with the provisions set
forth in Sections 552b1c)(4) and
552b(c)(6), Title 5, U.S. Code and Section
10(d) of Pub. L. 92-463, the meeting will
be closed to the public from
approximately 2:30 p.m. to adjournment
for the review of PROPHET contract
RFP notices and the review, discussion
and evaluation of individual research
prospectuses submitted by organizations
seeking access to PROPHET System
services. These prospectuses and the
discussions could reveal confidential
trade secrets or commercial property
such as patentable material, and
personal information concerning
individuals associated with the
prospectuses, disclosure of which would
constitute a clearly unwarranted
invasion of personal privacy.

Mr. James Augustine, Chief, Office of
Science and Health Reports, Division of
Research Resources, Bldg. 31, Ra. SB-13,
National Institutes of Health, Bethesda,
Maryland 20205, telephone area code
301 496-5545, will provide summaries of
meetings and rosters of committee
members.

Dr. Charles L. Coulter, Executive
Secretary, Biotechnology Resources
Review Committee, Division of Research
Resources, Bldg., 31, Rm. 5B-41,
National Institutes of Health, Bethesda,
Maryland 20205, telephone area code
301 496-5411, will furnish substantive
program information.
(Catalog of Federal Domestic Assistance
Program No. 13.371, National Institutes of
Health)

Dated: May 13,1980.
Mrs. Suzanne L Fremeau,
Committee Management Officer. National
Institutes of Health.
[FR Doc. 80-lS2 Filed 5-1&-. t4S aml
BILUNG CODE 4110-08-

Board of Scientific Counselors, NEI;
Meeting

Pursuant to Pub. L 92-463, notice is
hereby given of the meeting of the Board
of Scientific Counselors, National Eye
Institute, June 9 and 10, 1980, Building
31, Room 6A-35, National Institutes of
Health, Bethesda, Maryland.

This meeting will be open to the
public on June 9 from 8:30 a.m. until
approximately 2:30 p.m. for general
remarks by the Institute's Acting
Scientific Director on matters
concerning the intramural programs of
the National Eye Institute. Attendance
by the public will be limited to space
available.

In accordance with provisions set
forth in Section 552b(c](6), Title 5, U.S.

Code and Section 10(d) of Pub. L 92-463,
the meeting will be closed to the public
on June 9 from approximately 2:30 p.m.
until adjournment and the entire day on
June 10 for review, discussion, and
evaluation of individual projects
conducted by the Laboratory of Vision
Research, NEI. This evaluation and
discussion could reveal personal
information concerning individuals
associated with the projects, the
disclosure of which would consitute a
clearly unwarranted invasion of
personal privacy. Consequently, this
meeting is concerned with matters
exempt from mandatory disclosure.

Mr. Julian Morris, Chief, Office of
Program Planning and Scientific
Reporting. National Eye Institute,
Building 31, Room 6A-25, National
Institutes of Health, Bethesda, Maryland
20205 (telephone 301/496-5248), will
furnish summaries of the meeting and
rosters of committee members.

Substantive program information may
also be obtained from Dr. Jin Kinoshita,
Acting Scientific Director, National Eye
Institute, Building 6. Room 222-A.
National Institutes of Health, Bethesda,
Maryland 20205 (telephone 301/496-
3552).

Dated: May 13.1960.
Suzanne L. Fremeau,
Commitee Management Officer. National
Institutes of Health.
[FR Doc. 80-15M0 F ed 5S-15l: &4Saml
BILIrNG COE 4110-0-u

Vision Research Program Committee;
Meeting

.Pursuant to Pub. L 92-463, notice is
hereby given of the meeting of the
Vision Research Program Committee,
National Eye Institute, June 27,1980,
Building 31, C Wing. Conference Room
8, National Institutes of Health,
Bethesda, Maryland.

This meeting will be open to the
public on Friday, June 27, from 8:30 a.m.
to 9:30 a.m. for opening remarks and
discussion of program guidelines.
Attendance by the public will be limited
to space available.

In accordance with provisions set
forth in Sections 552b(c)(4J and
552b(c)(6), Title 5, U.S. Code and Section
10(d) of Pub. L 92-463, the meeting will
be closed to the public from 9:30 a.m. on
June 27 until adjournment for the review,
discussion and evaluation of individual
grant applications. These applications
and the discussions could reveal
confidential trade secrets or commercial
property such as patentable material,
and personal information concerning
individuals associated with the
applications.
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Mr. Julian Morris, Chief, Office of
Program Planning and Scientific
Reporting, National Eye Institute,
Building 31, Room 6A-25, National
Institutes of Health, Bethesda, Maryland
20205 (telephone: 301/496-5248) will
furnish summaries of the meeting and
rosters of committee members.

Dr. Catherine Henley, Review and
Special Projects Officers, Extramural
and Collaborative Programs, National
Eye Institute, Building 31, Room 6A-06
(telephone 301/496-5561) will furnish
substantive program information.
(Catalog of Federal Domestic Assistance
Program Nos. 13.867,13.868, 13.869, 13.870,
and 13.871, National Institutes of Health)

Datqd: May 13, 1980.
Suzanne L Fremeau,
Committee Management Officer, National
Institutes of Health.
[FR Doc. 80-15211 Fileds-1s-s0 8:45 am]
BILLING CODE 4110-08-M

Genetic Basis of Disease Review
Committee; National Institute of
General Medical Sciences; Meeting

Pursuant to Pub. L. 92-463, notice is
hereby given of the meeting of the
Genetic Basis of Disease Review
Committee, National Institute of General
Medical Sciences on June 23, 1980, 9 -
a.m., conference Room 7, Building 12C,
National Institutes ,of Health Bethesda,
Maryland.

This meeting will be open to the
public on June 23, 1980, from 9:00 a.m.
until 10:00 a.m. for background
information and discussion of issues
relevant to the National Institute of
General Medical Sciences and its
National Research Service Award
training activities and research
programs. Attendance by the public will
be limited to space available.

-In accordance with, provisions set
forth in Section 552b'(c(6), Title 5, U.S.
Code and section 10(d) of Pub. L, 92-463i
the meeting will be closed to the public
for approximately six hours for the
review, discussion, and evaluation of
institutional training grant applications
in genetics. It-is anticipated that this will
occur June 23, from approximately 10:00
a.m. until adjournment. These
applications and the discussion could
disclose information of a personal
nature where disclosure would
constitute a clearly unwarranted
invasion of personal privacy.

Mr. Paul Deming, Public Information
Officer, NIGMS, Westwood Building,
Room 9A10, Bethesda, Maryland 20205,
Telephone (301) 495-7301, will furnish
summary minutes of theimeeting and a
roster of committee members.

Mrs. Mary L. Wolff, Executive
Secretary, Genetic Basis of Disease
Review Committee, NIGMS, Westwood
-Building, Room 953, Telephone (301)
496-7585, will furnish substantive
program information.

Dated: May 13, 1980.
Suzanne L. Fremeau,
Committee Managemeht Officer, National
Institutes of Health.
[FR Doe. 80-15214 Filed 5-16-s. 8:45 am]

BILLING CODE 411008-M

Minority Access to Research Careers
Review Committee, National Institute
of General Medical Sciences; Meeting-

Pursuant to Pub. L. 92-463, notice is
hereby given of the meeting of the
Minority Access to Research Careers
Review Committee, National Institute of
General Medical Sciences, on June 26-
27,1980, 8:45 a.m., National Institutes of
Health, Federal Building, Conference

* Room 6001.
This meeting will be open to the

public on June 26, 8:45 a.m., to 12:00 a.m.
The meeting will consist of opening
remarks and discussion of procedural
matters. Attendance by the public will
be limited to space available.

In accordance Vith provisions set
forth in section 552b(c)(61, Title 5, U.S.
Code-and section 10(d) of Pub. L. 92-463,
the meeting will be closed to the public
for approximately the last four hours of
the day on June 26, and apfroximately
four hours on June 27. Itis estimated
that this will occur from 1:00 p.m. on
June 26, and on June 27 from 8:45 a.m.,
until noon for the review, discussion and
evaluation of institutional and ,
individual grant applications. These
applications and the discussions could
reveal personal information concerning
individuals associated with the
applications, the disclosure of which
would constitute a clearly unwarranted
invasion of personal privacy.

Mr. Paul Deming, Public Information
Officer, NIGMS, Westwood Building,
Room 9A-10, 5333 Westbard Avenue,
Bethesda, Maryland 20205, telephone
(301) 496-7301, will furnish summary
minutes of the-meeting and a roster of
committee members.

Substantive program information may
be obtained from Mrs. Dolores Lowery,
Acting Executive Secretary, Westwood
Building, Room 950, Bethesda, Maryland
20205, teleph6ne (301) 496-7941.

(Catalog of Federal Domestic Assistance
.Program :13.880,.General Medical Sciences)

Dated: Ma6y 13, 1980.
Suzanne L. Fremeau,
Committee Management Officer, National
Institutes of Health.
1FR Doe. 80-15215 Filed 5-10-W. 8:45 am)
BILLING CODE 4110-08-M

Population Research Committee,
National Institute of Child Health and
Human Development; Meeting

Pursuant to Pub. L. 92-463, notice is
hereby given of the meeting of the
Population Research Committee,
National Institute of Child Health and
Human Development, on June 23-24,
1980 in the Landow Building, Conference
Room "A," 7910 Woodmont Avenue,
Bethesda, Maryland.

This meeting will be open to the
public on June 23 from 9 a.m, to 10:30
a.m. to discuss the program status, now
developments and projections for
population research centers, program
projects and institutional fellowships.
Attendance by the public will be limited
to space available.

In accordance with the provisions set
forth in Title 5, U.S. Code section
552b(cJ(4) and 552b(c)(6) and section
10(d) of Pub. L. 92-463, the meeting will
be closed to the public on June 23 from
10:30 a.m. to adjournment on June 24 for
the review, discussion and evaluation of
individual grant applications.

The applications and the discussions
could reveal confidential trade secrets
or commercial property such as
patentable material, and personnel
imformational concerning individuals
associated with the applications, the
disclosure of which would constitute a
clearly unwarranted invasion of
personal privacy.

Mrs. Marjorie Neff, Committee
Management Officer, NICHD, Landow
Building, Room 7C-09, National
Institutes of Health, Bethesda,
Maryland, Area Code 301, 496-1485, will
provide a summary of the meeting and a
roster of committee members. Dr.
Dinesh C. Sharma, Executive Secretary
of the Population Research Committee,
NICHD, Landow Building, Room 6C-03,
National Institutes of Health, Bethesda,
Maryland, Area Code 301, 49-1485, will
furnish other information.
(Catalog of Federal Domestic Assistance
Program No. 13.864, National Institutes of
Health)

Dated: May 13, 1980.
Suzanne L. Fremeau,
Committee Management Officer, National
Institutes of Health.
iFRDoc. 80-15213 Filed 5-10-80. :45 nmI
BILLING CODE 4110-08-M
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Division of Research Grants; Meetings

Pursuant to Pub. L. 92-463, notice is
hereby given of the meetings of the
following study sections for May
through July 1980, and the individuals
from whom summaries of meetings and
rosters of committee members may be
obtained.

These meetings will be open to the
public to discuss administrative details
relating to Study Section business for
approximately one hour at the beginning
of the first session of the first day of the
meeting. Attendance by the public will
be limited to space available. These

, meetings will be closed thereafter in
accordance with the provisions set forth
in sections 552b(c)(4) and 552b(c)(6),
Title'5, U.S. Code and section 10(d) of
Pub. L. 92-463, for the review, discussion
and evaluation bf individual grant
applications. These applications and the
discussions could reveal confidential
trade secrets or commercial property
such as patentable material, and
personal information concerning
individuals associated with the
applications, the disclosure of which
would constitute a clearly unwarranted
invasion of personal privacy.

Ms. Marian Oakleaf, Acting Chief,
Grants Inquiries Office, Division of
Research Grants, Westwood Building,
National Institutes of Health, Bethesda,
Maryland 20205, telephone area code
301-496-7441 will furnish summaries of
the meetings and rosters of committee
members. Substantive program
information may be obtained from each
Executive Secretary whose name, room
number, and telephone number are
listed below each study section. Anyone
planning to attend a meeting should
contact the Executive Secretary to
confirm the exact meeting time. All
times are A.M. unless otherwise
specified.

Study section May-July 1980 Time Location
meetings

Allergy and
Immunol-
ogy. Dr.
Morton
Retman.
Re. 320.
Tel. 301-
496-7380.

Applied
physiology
and
O hope
dics, MS
Ileen E
Stewart,
Rm. 350.
Tel. 301-
496-7581.

June 5-7- 830.. UndenA Hill.
Bethesda.
MD.

June 5-7--. 8:30 . Room 4. Bldg.
31A.
Bethesda.
MD.

Study section May-July 1980 Time Locat
meetngs

Bacteriology June 5-7 .... 830 ...... Holiday Inn.
and -
Mycology. Chase, Mo,
Dr. Milton
Gordn.
Ri. 304.
Tel. 301-
496-7340.

Bbanalytical June 19-21. 9;00 .o . Holiday Inn.
and Ct"
Metalloo. Chse,. MO.
chomistry.
or. M&aln
Beb. Rm.
310. Tel.
301-496-
7733.

Biochffka June 15-17.- 8:30 . InnTown
Endoco- os
ogy. Dr. chms
Norman Chase, MO.
Gold, Rm.
A-17. Tel.
301-496-
7430.

Biochemistry. May 27-31- 9:00 - MarrioftHoW,
Dr. New L
Adolphus P. 0rlane LA.
Tolivr, Rm.
318. TeL
301-496-
7516.

and I. Hotel. Ne"
b0dm. LA.

Chemistry
A. Dr.
James C.
Cassall.
Rm. 236.
Tel. 301-
496-7060

diophyslW May 294-31., 8:30 W........ nalional
and Howe, Herr
Biophysical Orleans. LA.
Chemistry
B. Dr. John
B. Wolf,
Rm. 236,
Tel. 301-
496-7070.

Bo. June 30-Jy 900 . A- o
Psychology. 3. HAM.

r. A. Keith Annapol.
Murray. Rm. MO.
220. TeL
301-496-
7058.

Cardiovascular Jun. 18-20- 8:30 - Goorgelow
and 1I.
Pulmonary. W49-2400r.
Dr. DC
Constnce
E.
We Instein.
Sm. 2A-04,
Tel. 301-
496-7316.

Cardoascular June 4-6- 8:30 - _ Hords 'n.
and aenel. Bethesda.
Dr. MO.
Rosemary
S. Morris.
Rm. 321.
Tel. 301-
496-7901,

Cell Biology. June 6-,. 830 ..... Plae D'AYnaM
Dr. Gerald New
Green. Oreans. Li
house. Rnt
306, Tel.
301-496-
7681.

Chemical May 25-27. 800 ........
Pathology. HOus hv%
Dr. Edmund LaJoaa. CA.
Copel"n.
Rm. 353.
TeL 301-
496-7078.

Study sec.to MAy-J'.,; 1980 T-nre Location
meet ings

Cc .asu . J.une 18-20- 8:30 .- H oday I.,
we Betttesda.
Scoences. MD.
Of Michael
Haa=F m.
321. TeL
301-496-
7550

Olagnol Junei18-,. am -........ Lrnden Hil.
Fa501070, Bethesda.
and Nuclear MD.
Medeme.
Dr.
Catheie
Wingal.
Rm. 219.
TeL 301-
496-750.

Endocrinolo. June15-18 7.00pra...- LinderFill.
MI. Momrs Betesda.
M. Graff. MD.
Rm. 333.
Tel. 301-
496-734&

Epdisology June618-8,. 8:30 Uniepoks
and iseaem Hhoa.
Corol. Dr. Minneapolis.Ann MN,.

berg. Rm.
234. Tel.
301-496-
724&

Experkmentit! Jun 18-21.. 1.00 pim-.... Kertwood
Theral-r Cownty
Ic:. Dr Ck.b
Arm A. Bethesda.
Bouea. Ra. Mo.
319. Tel
301-496-
7530.

EsmarthmenW June 9-11... &0____ Room 9. Bldg.
wVlogy. Dr. 31C.
EL- Bethesda.
Zsboz. MO.
Am. 206.
TeL 301-
49-7474.

Geneal June23-24. 8:30 - Room 10.
Medicine A. Bdg. 31C
Dr. Harold Betesda.
Davidwn. Mo.
Arm. 354,
Tel. 301-
496-7797.

General June 25-28.-. 8:30 Mamcorr Hoctel,
Medicine B. Bethesdia.
Dr. Wvwa MO.

Am. 322.
TeL 301-
496-7730.

Gonekc.Dr Jim9-11 9M-0 RoomlO.
DavI Bkg 31C.
RemOnds. Bethesda.
Rm. 349 MD.
TL.. 301-
496-7271.

HemoloW. May 29-31. &00 rrn Town
Dr- Clrk Moto.
LLM. AIM Chew
355.TeL Crase. MO.
301-496-
750.

Iman Junea8-10.... 8:30 BestWestem
Develop- Execive,
Mans. Dr Washngton.
Mourn DC.
Kay Rm.
303. TeL
301-496-
7025.

Humran June 25-28 8-30 Lden Hl.
Emfryolg MO.

ment. Dr.

Hoveraiar4
tRm 221.

Tel 301-
496-7597,
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Immunobio- June 25-27.. 8:30 ............. K-L Ranch,
.logy, Dr. Augusta,
William MT.
Stytos, Am.
226, Tel.
301-496-
7780.

Immunological June 4-6 . 8:30 .. ........ Linden Hill,
Sciences, Bethesda,
Or. Lottie MD.
Komfeld,
Am. 233
Tel. 301-
496-7179.

Mammalian June 9-11 . 9:00.: .............. Room 9, Bldg
Genetics, 31C.
Dr. Halvor Bethesda.
Aaslestad, MD.
Am. 349
Tel. 301-
496-7271.

Medicinal June 11-14.... 9:00 ................ Marriott Hotel.
Chemistry Bethesda.
A. Dr. MD.
Ronald
Dubois, Rm.
A-27, Tel.
301-496-
7108.

Metabolism, June 26-28.... 8:30 .......... Room 6, Blk.
Dr. Robert 31C.
Leonard, Bethesda.
Am. 334 Mo.
Tel. 301-
496-7091.

Microbial June 12-13.... 8:30 ............ Ramada. Inn,
Chemistry, Falls
Dr. Eileen Church. VA.
Raizen, Am.
357, Tel. -
301-496-
7130.

Molecular June 6-8 . 8:30 .............. Mariott Hotel.
Biology, Dr. New
Donald OrleansLA.
Disque, Am.
328 Tel.
301-496-
7830.

Molecular May 29-31..... 8:30 ................ Marriott Hotel,
Cytology, Hew
Dr. Ramesh - Orleans, LA.
Nayak, Rm.
233, Tel.
301-496-
7149.

Neurological June 12-14.... 8:30 .............. Room 9, Bldg,
Sciences, 310. -
Dr. Edwin Bethesda,
Bars, Am. MO.
207 Tel.
301-496-
7000.

Neurology A, June 11-14.... 9:00. ............ Room 7, Bldg.-
Dr. William 310,
Morris, Am. Bethesda.
326 Tel. MD.
301-496-
7095.

Neurology B, June 17-20.... 8:30 ............... Wellington
Dr. Willard Hotel.
McFarland. Washington.
Am. A-25, DC.
Tel. 301-
496-7422.

Nutrition. Dr. June 25-27 8:30 ....... ..... Room 9. Bldg.
John R, 31C,
Schubert, Bethesda.
Am. 204 MD.
Tel. 301-
496-7178.

Oral Blology June 3-6 . 8:30 .............. Linden Hill,
and Bethesda.
Medicine, MD.
Dr. Thomas
Tarpley. Jr.,
Am. 325
Tel. 301-
496-7818.

Pathobiologi. June 6-8....... 8:30 .............. Marriott Hotel,
cal New
Chemistry, Orleans. LA
Dr. Asher
Hyatt. Am.
A-26. Tel.
304-496-
7820.

Pathology A, June 10-13.. 8:00 ............... Linden Hill,
Dr. Harold Bethesda,
Waters. Rm. MD.
337 Tel.
301-496-

-7305.
Pathology B, June 16-20... 8:30 ............ Room 8, Bldg.

Dr. Earl 31C,
Fisher, R. Bethesda,
352 Tel. MD.
301-496-7244.

Pharmacology. June 3-5....... 8:30................. Holiday Inn,
Dr. Joseph Bethesda,
Kaiser. Am. MD.
206 Tel.
301-496-
7408.-

Physiological May 30-June 8:30 ............... Marriott Hotel,
Chemistry. 1. New
Dr. Harry Orleans, LA.
Brode, Arm.
440, TeL
301-496-
7837.

Physiology, May 29-31.... 9:00 ................ International
Dr. Martin Hotel, New
Frank. Am. Orleans. LA.
209, Tel.
301-496-
7878.

Radiation, Dr. June 9-11..... 9:00...... Holiday Inn,
Robert L Chevy
Straube, Chase, MD.
Am. 219
Tel. 301-
496-7073.

Reproductive June 14-17.... 8:30............ Ramada, Inn,.
Biology, Dr. Bethesda,
Dharam MD.
Dhindsa,
Rm. 307,
Tel. 301-
496-7318.

Social June 9-11..... 9:00 ...... Shoreham
Sciences Hotel,
and Washington,
Population, DC.
Ms. Carol
Campbell,
Am. 210
Tel. 301-
496-7906.

Surgery, June 5-6 8:30 ................ Airport Holiday
Anesthesi. Inn.
elegy and Arlington.
Trauma, Dr. VA.
Keith
Kraner. Rm.
336 TeL
301-496-
7771.

Surgery and June 12-13.. 8:30 ............... Georgetown
Bioengineer. Holiday Inn,
ing, Dr. Joe Washington.
Atkinson, DC.
Rm. 348,
Tel. 301-
496w-7506.

Toxicology, June 11-13-. 8:30 ............. Holiday Inn,
Dr. Washington,
Raymond DC.
Bahor, Am.
205 Tel.
301-496-
7570.

Tropical June 5-7.... 8:30 ............... Connecticut
Medicine Inn,
and Washington,
Parasito- DC.
logy, Dr.
Betty June
Myers, Am.
203 TeL
301-496-
7494.

Virology, Or.
Claire
Winestock,
Am. 2A-03.
Tel. 301-
496-7605.

Visual
Sciences A,
Dr. Orvil E.
A. Bolduan,
Am. 439,
Tel. 301-
496-7251.

Visual
Sciences B,
Dr. Luigl
Giacomeottt,
Am. 325
Tel. 301-
496-7251.

Juno 12-14.... 8:30 . Room , Bldg,310,
Bolhosda,
MO,

June 18-20.. 900 ................ Quality 'Inn
PentagonCity.
Arlington,
VA,

June 12-15... 9.00 ................ Georgetown
Holiday Inn,
Washington,
D0,

(Catalog of Federal Domestic Assisthnco
Program Nos. 13.333, 13.337, 13,349, 13,303-
13.396, 13.386-13.844, 13.846-13,876, National
Institutes of Health, HEW)

Dated. May 13, 1980.
Suzanno L. Fremeau,

Committee Management Officer, National
Institutes ofHealth.
[FR Doc. 80-15208 Filed 5-18-8t 8:45 am]

BILLING CODE 4110-0-M

DEPARTMENT OF THE INTERIOR

Bureau of Land Management

Availability of BLM Maps of Pubilc
Lands and Minerals; Michigan and
Wisconsin

Notice is hereby given that five now
Bureau of Land Management (BLM)
maps showing the location of public
lands and Federal mineral rights in
northern, Wisconsin and western Upper
Michigan are now available to the
public. The maps, prepared as a result of
a-Bureau-wide program to map areas of
mineral interests, are published at the
scale 1:100,000 (one centimeter--one
kilometer) in a format of 1° longitude by
30' latitude (34 x 60 miles). They are sold
for $2.00 each.

The maps now available cover the
areas around Ashland, Merrill and
Rhinelander, Wisconsin; and Iron River
and L'Anse, Michigan. Ultimately, more
maps will be printed covering all of
northern Wisconsin and parts of east
central Minnesota and Upper and Lower
Michigan. BLM maps covering northern
Minnesota have already been printed
and are available to the public.

For further information, contact the
Bureau of Land Management, Lake
States Office, 125 Federal Building,
Duluth, Minnesota 55802, (218) 727-0692;
or Bureau of Land Management, Eastern
States Office, 350 South Pickett Street,
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Alexandria, Virginia 22304, telephone
(703) 235-2840.
Roger L. Hildebeidel,
Eastern States Director.
[FR Doe- 80-15272 Filed 5-16-80. 845 am)

BILUNG CODE 4310-84-M

Fish and Wildlife Service

Endangered Species Permit; Receipt
of Application

Applicant: Cleveland Metroparks
Zoological Park, Brookside Park,
Cleveland, Ohio 44109.

The applicant requests a permit to
purchase and import 2 male and 2
female cheetahs (Acinonyxjubatus)
from a zoo in southwest Africa for
enhancement of propagation and
educational display.

Humane care and treatment during
fransport has been indicated by the
applicant.

Documents and other information
submitted with this application are
available to the public during normal
business hours in Room 605, 1000 N.
Glebe Road, Arlington, Virginia, or by
writing to the Director, U.S. Fish and
Wildlife Service (WPO), Washington,
D.C. 20240.

This application has been assigned
file number PRT 2-6406. Interested
persons may comment on this
application on or before June 18, 1980,
by submitting written data, views, or
arguments to the Director at the above
address. Please refer to the file number
when submitting comments.

Dated: May 13, 1980.
Donald G. Donahoo,
Chief. Permit Branch, Federal Wildlife Permit
Office, US. Fish and Wildlife Service.
[FR Dom. 80-15253 riled 5-16-80 8:45 am]

BILLING CODE 4310-55-M

Endangered Species Permit; Receipt
of Application

Applicant: Salisbury Zooligical Park,
750 South Park Drive, Salisbury, MD
21801.

The applicant requests a permit to
take 1.1 Delmarva Peninsula fox
squirrels (Sciurus niger cinereus) from
the wild for propagation purposes.

Humane care and treatment during
transport has been indicated by the
applicant.

Documents and other information
submitted with this application are
available to the public during normal
business hours in Room 601, 1000 N.
Glebe Road, Arlington, Virginia, or by
writing to the Director, U.S. Fish and
Wildlife Service (WPO), Washington
D.C. 20240.

. This application has been assigned
file number PRT 2-7040. Interested
persons may comment on this
application by submitting written data,
views, or arguments to the Director at
the above address on or before June 18,
1980. Please refer to the file number
when submitting comments. °

Dated: May 13,1980.

Donald G. Donahoo,
Chief, Permit Branch. Federal Wildlife Permit
Office, US. Fish and Wildlife Service.
(FR Om 80-15254 Filed 5-16-a0; &45 am
BILUNG CODE 4310-1S-,1

Endangered Species Permit; Receipt
of Application

Applicant: Woodland Park Zoological
Gardens, 5500 Phinney Avenue North.
Seattle, WA 98103.

The applicant requests a permit to
import a pair of brown-eared pheasants
(Crossoptilon mantchuricum) from Mr.
Bert Willemsen, 14891 72nd Ave.,
Surrey, B.C. Canada for propagation
purposes.

Humane care and treatment during
transport has been indicated by the
applicant.

Documents and other information
submitted with this application are
available to the public during normal
business hours in Room 601,1000 N.
Glebe Road, Arlington, Virginia, or by
writing to the Director, U.S. Fish and
Wildlife Service (WPOJ, Washington
D.C. 20240.

This application has been assigned
file number PRT 2-7031. Interested
persons may comment on this
application by submitting written data,
views, or arguments to the Director at
the above address on or before June 18,
1980. Please refer to the file number
when submitting comments.

Dated: May 13,1980.
Donald G. Donahoo,
Chief. Permit Branch, Federal Wildlife Permit
Office, U.S. Fish and Wildlife Service.
[FR Do. 80-1 6 Fded S-1B-80 45& aml
BILLNG CODE 4310-554

Endangered Species Permit; Receipt
of Application

*Applicant: Worcester State College,
Department of Biology. Worcester, MA
01602

The applicant requests a permit to
take (capture, photograph, mark, and
measure) Plymouth red-bellied turtles
(Chrysemys rubriventris bongst) for
scientific purposes.

Humane care and treatment during
transport has been indicated by the
applicant

Documents and other information
submitted with this application are
available to the public during normal
business hours in Room 601,1000 N.
Glebe Road. Arlifigton, Virginia, or by
writing to the Director, U.S. Fish and
Wildlife Service (WPO). Washington,
D.C. 20Z40.

This application has been assigned
file number PRT 2-7038. Interested
persons may comment on this
application by submitting written data,
views, or arguments to the Director at
the above address on or before June 18,
1980. Please refer to the file number
when submitting comments.

Dated: May 13, 1980.
Donald G. Donahoo,
Chief Permit Branch. Federal Wildlife Permit
Office US. Fish and Wildlife Service.
IFR Doe. O-152 6 Filed -15-a .45 am]
BLUING CODE 4310-5-U

Geological Survey

Ol and Gas and Sulphur Operations in
the Outer Continental Shelf

AGENCY: U.S. Geological Survey,
Department of the Interior.
ACTION: Notice of the receipt of a
proposed development and production
plan.

SUMMARY: Notice is hereby given that
Zapata Exploration Company has
submitted a Development and
Production Plan describing the activities
it proposes to conduct on Lease OCS-G
2713, Block A-562, High Island Area,
offshore Texas.

The purpose of this Notice is to inform
the public, pursuant to Section 25 of the
OCS Lands Act Amendments of 1978,
that the Geological Survey is
considering approval of the Plan and
that it isavailable for public review at
the offices of the Conservation Manager,
Gulf of Mexico OCS Region, U.S.'
Geological Survey, 3301 North
Causeway Blvd., Room 147, Metairie,
Louisiana 70002.
FOR FURTHER INFORMATION CONTACT.
U.S Geological Survey, Public Records,
Room 147, open weekdays 9 aam. to 3:30
p.m., 3301 North Causeway Blvd.,
Metairie, Louisiana 70002, Phone 837-
4720, Ext. 226.
SUPPLEMENTARY INFORMATION: Revised
rules governing practices and
procedures under which the U.S.
Geological Survey makes information
contained in Development and
Production Plans available to affected
States, executives of affected local
governments, and other interested
parties became effective December 13,
1979, (44 FR 53658). Those practices and
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procedures are set out in a revised
Section 250.34 of Title 30 of the Code of
Federal Regulations.

Dated: May 9, 1980.
Lowell G. Hammdns,,
Conservation Manager, Gulf of Mexico OCS
Region.
[FR Doc. 80-15225 Filed 5-10-80 8:45 am]
BILLING CODE 4310-31-M

National Park Service

Feral Burro Management and
Ecosystem Restoration Plan for Grand
Canyon National Park; Implementation
of Plan and Availability of Analysis of
Public Comments, Decision Document,
and Guidelines for Live Capture
Proposals

After considering public comments on
the Draft and Final Environmental
Statement for the Feral Burro
Management and Ecosystem Restoration
Plan for Grand Canyon National Park,
the National Park Service has -
determined that burro rmanagement in
Grand Canyon National Park should be
conducted as proposed in the Final
Environmental Statement. In keeping'
with this determination, the National
Park Service today is implementing the
proposed burro mangement program,
which consists of a combination of live
removal of burros by the public, herding
of some burros out of the park followed
by fencing to keep them from returning
to the park, and if necessary, shooting of
any remaining, uncapturable burros.
Starting today, the Superintendent of
Grand Canyon National Park will accept
applications for'Special Use Permits
from people or groups who wish at their
own expense and effort to capture and
remove burros from Grand Canyon
National Park. Persons or groups
wishing to apply-for such Special Use
Permits must ensure that theii burro
collection proposals are made, received,
approved, and satisfactorily
implemented within the next 60-days, or
within a 30 day extension period, if
conditions outside their control justify a
longer time period. If it is demonstrated
that burros are being removed a rate
determined to be suitable by the Park
Superintendent, the program will be
allowed to continue until live removal
efforts are no longer effective. -
Guidelines for development of proposed
live capture programs appear as
Appendix H of the Final.Environmental
Statement. Special Use Permit
applications and proposals for live
removal of burros should be sent to the
Superintendent, Grand Canyon National
Park, P.O. Box 129, Grand Canyon,
Arizona 86023.

Copies of the Decision Dobument, the.
Analysis of Public Comments, and the
Guidelines may be obtained from the
Superintendent of Grand Canyon
National Park at the above address or
from the following locations:

Natural Resources Management
Divisiori, Western Regional Office,
National Park Service, 450 Golden Gate
Avenue, P.O. Box 36063, San Francisco,
California 94102; Natural Resources
Division, National Park Service, DOI,
Washington, D.C. 20240.

Dated: May 13,1980.
Ira J. Hutchison -
Acting Dirdctor, National Park Service.
IFR Doc. 80-15240 Filed 5-16-80 8:45 am]

BILLING CODE 4310-70-M

INTERSTATE COMMERCE
COMMISSION
Motor Carrier Temporary Authority

Application

The following are notices of filing of
applications for temporary authority
under Section 10928 bf the Interstate
Commerce Act and in accordance with
the provisions of 49 CFR 1131.3. These
rules provide that an original and two
(2) copies of protests to an application
may be filed with the Regional.Office
named in the Federal Register
publicati6n no later than the 15th
calendar day after the date the notice of
the filing of the applicdtion is published
in the Federal Register.' One copy of the
protest must be served on the applicant,
or its authorized representative, if any,
and the protestant must certify that such
service has been made. The protest must

.identify the operating authority upofi
which it is predicated, specifying the
"MC" docket and "Sub" number and
quoting the particular portion of
authority upon which it relies. Also, the
protestant shall specify the service it
can and will-provide and the amount
and type of equipment it will make
available for use in connection with the
service contemplated by the TA
application. The weight accorded.a
protest shall be governed by the
completeness and pertinence of the
protestant's information.

Except as otherwise specifically
noted, each applicant states that there
will be no significant effect on the
quality of the human environment
resulting from approval of its
application.

A copy- of the application is on file,
and can be examined at the ICC
Regional Office to which protests are to
be transmitted.

Note.-All applications seek authority to
- operate as a common carrier over Irregular
routes except as otherwise noted.

Motor Carriers of Property

[Notice No. 26]

May 12, 1980.
MC 148250 (Sub-ITA), filed September

10, 1979. Applicant: BARON
TRANSPORT, INC,, P.O. Box 1311,
Battle Creek, MI 49016. Representative,
Donald B. Ievine, 39 S. LaSalle Street,
Chicago, IL 60603. Automotive parts for
off-highway vehicles, and materials
equipment and supplies (except
commodities in bulk) used In the
manufacture of automotive parts;
between Battle Creek, MI, on the one
hand and on the other, points in IL, IN,
OH, PA and WI. For 180 days.
Supporting shipper(s): Rockwell
International Corporation, 2135 W
Maple Road, Troy, MI 48084. An
underlying ETA seeks 90 days authority.
Send protests to: C. 1. Flemmng,

.District Supervisor, I.C.C., 201 Corr
Building, 300 East Michigan Avenue,
Lansing, M1 48933.

MC 148531 (Sub-TA), filed October 4,
1979. Applicant: WILLIAM BARNHART
TRUCKING CO., INC., Box 245A,
Highway 34, Farmingdale, NJ 07727.
Representative: Robert B. Pepper, 108
Woodbridge Avenue, Highland ark, NJ
08904. Contract, irregular- Scrap metalso
Between Farmingdale, NJ and points in
the United States east of the Mississippi
River, for 180 days. Supporting
shipper(s): Trojan Tube Co., Inc., Emil A,
Schroth, Inc., Yellow Brook Road and
.Popper Avenue, Farmingdale, NJ 07727,
Send protests to: Robert J. Latarewicz,
TR&TS, ICC, 744 Broad St., Room 522,
Newark, NJ 0710.

By the Commission.
Agatha L. Mergenovich,
Secretary.

[Notice No. F-A7]
The following applications were filed

in Region I. Send protests to Regional
Authority.Center, Interstate Commerce
Commission, 150 Causway St., Rm, 501,
Boston, MA 02114. The following
applications were filed in Region 1. Send
protests to Regional Authority Center,
Interstate Commerce Commission, 150
Causway St., Rn. 501, Boston, MA 02114.

MC 138016 (Sub-1-TA), filed May 9,
1980. Applicant: MENANTICO
TRANSPORT CO., INC., Sharp Road,
P.O. Box 248, Tuckahoe, New Jersey
08250. Attorney: Michael R. Werner, 167
Fairfield Road, P.O. Box 1409, Fairfield,
New Jersey 07006. Contract carrier,
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irregular routes: Commodities as are
sold, dealt or utilized by construction
and road building companies, and
supply companies (except cement in
bulk), between points in New Jersey on
the one hand, and, on the other, points
in Delaware, Maryland, New York,
Pennsylvania and Virginia. Supporting
shipper(s): Tuckahoe Sand & Gravel
Company, Inc., Sharp Road, Tuckahoe,
NJ 08250.

MC 143127 (Sub-1-7TA), filed May 8,
1980. Applicant: K. J.
TRANSPORTATION, INC., 6070 Collett
Rd., Victor, NY 14564. Representative:
Linda A. Calvo (same address as
applicant). Corn flour, corn meal and
corn grits (except in bulk), from
Milwaukee, WI to all points in the
United States in and east of MN, IA,
MO, AR, and LA. Supporting shipper:
Krause Milling Co., 611 E. Wisconsin
Ave., Milwaukee, WI 53201.

MC 59655 (Sub-I-ITA), filed May 8,
1980. Applicant: SHEEHAN CARRIERS,
INC., 62 Lime Kiln Road, Suffern, NY
10901. Representative: George A. Olsen,
P.O. Box 357, Gladstone, NJ 07934.
Containers, Container ends and
closures, and materials, equipment, and
supplies used in the manufacture and
distribution of Containers, Container
ends and closures (except commodities
in bulk), Between the plant and
warehouse sites of American Can Co. at
Whitehouse and Maumee, OH, on the
one hand, and, on the other, points in
the New York, NY and Boston, MA
Commercial Zones, and Edison, NJ.
Supporting shipper(s): American Can
Company, 915 Harger Road, Oak Brook,
IL 60521.

MC 105607 (Sub-i-ITA), filed May 9,
1980. Applicant: CON. WEIMAR CORP.,
P.O. Box 434,401 Commerce Road,
Linden, NJ 07036. Representative:
George A. Olsen, P.O. Box 357,
Gladstone, NJ 07394. Chemicals, (1)
Between the facilities of Stephan
Chemical Company, locateed at or near
Fieldsboro, NJ, on the one hand, and, on
the other, points in NY, PA, CT, MA MD,
DE, RI, VA, NC, SC, FL, GA, OH, WV,
VT, ME, NH, and DC; and (2) From
Elwood, IL, To the piers in New York
Harbor, NY. Supporting shipper(s):
Stephan Chemical Company, Edens and
Winnetka, Northfield, IL 60093.

MC 7680 (Sub-i-ITA), filed May 8,
1980. Applicant: BOWMAN BROS.
TRUCKING CO, INC., P.O. Box 624,
West Paterson, N.J. 07424.
Representative: John J. Veteri, P.O. Box
624, West Paterson, N.J. 07424. Contract,
Irregular Construction equipment,
construction equipment parts and the
materials in the manufacturing of
construction equipment, Between points

and places in the United States to
Miami, FL and New York. N.Y. and, on
the other hand, Miami, FL and New
York, N.Y. to points and places in the
United States. Supporting shipper.
Earthworm Tractor Company of
Ardsley, New York.

MC 148678 (Sub-I-ITA), filed May 8,
1980. Applicant: McGRATH TRUCKING
INC., 229 Old Elm Street, Mansfield, MA
02048. Representative: Ronald M.
McGrath, 229 Old Elm Street, Mansfield,
MA 02048. Contract carrier, irregular
routes, commodities and merchandise
regularly dealt in by retail department
stores under a continuing contract with
Zayre Corporation, Framingham, MA,
between points in the states of AL, FL,
GA, MA, NC, SC, TN, VA.

MC 98589 (Sub-1-ITA), filed May 5,
1980. Applicant: WORLD TRANSPORT,
INC., 56 Oak Hill /ay, Brockton, MA
02403. Representative: Frank J. Weiner,
15 Court Square, Boston, MA 02108. (1)
General commodities (except Classes A
and B explosives, household goods as
defined by the Commission,
commodities in bulk, and those requiring
special equipment), in containers or
trailers, restricted to traffic having a
prior or subsequent movement by water,
between Brockton, MA, Elizabeth Port,
Newark, Union, and Weehawken. NJ,
New York, NY, Alexandria, VA, Atlanta,
GA, and Jacksonville, FL, and (2) empty
containers, trailers, and trailer chassis,
between Brockton, MA, Elizabeth Port,
Newark, Union, and Weehawken, NJ,
New York, NY, Alexandria, VA, Atlanta,
GA, and Jacksonville, FL Restricted in
(1) and (2) above to traffic originating at
or destined to the facilities of Dolphin
Forwarding, Inc. Supporting shipper.
Dolphin Forwarding, Inc., 56 Oak Hill
Way, Brockton, MA 02403.

MC 142314 (Sub-1-ITA), filed May 5,
1980. Applicant- EVANS TRUCKING,
INC., 89 Leetes Island Road, Branford,
CT 06405. Representative: William J.
Meuser, Esquire, 86 Cherry Street, P.O.
Box 507, Milford, CT 06460. Contract,
irregular powdered shale (aggregate)
between Plainville, MA and Westbrook,
CT. Supporting shipper. Westbrook
Concrete Block Co. Inc., Cold
Springbrook Industrial Area,
Westbrook, CT 06498.

MC 59640 (Sub-1-3TA), filed May 7,
1980. Applicant: PAULS TRUCKING
CORPORATION, Three Commerce
Drive, Cranford, New Jersey 07016.
Respresentative: Michael A. Beam, 301
Blair Road, Woodbridge, New Jersey
07095. Contract carrier: irregular routes:
Such merchandise as is dealt in and
sold by supermarkets and home center
stores, and equipment, materials and
supplies used in the conduct of such

businesses (except commodities in
buI), between points in CO. KS, N1,
and NB, on the one hand, and, on the
other, facilities of Supermarkets General
Corporation in CT, DE, NJ. NY. and PA.
Supporting shipper. Supermarkets
General Corporation, 301 Blair Road,
Woodbridge. New Jersey 07095.

MC 15075 (Sub-1-iTA), filed May 7,
1980. Applicant: HAROLD A. YOUNG,
d.b.a. YOUNG'S EXPRESS, 21
Glenwood Avenue, Southbridge, MA
01550. Represenative: Russell S.
Callanhan, P.O. Box 1806, Brockton. MA
02403. Welding rods, wire and welding
compounds; weldi'ng machines and
parts; and electric motors, from the
facilities utilized by Lincoln Electric Co.
at Waltham. MA to points in Rhode
Island. Supporting shipper. Lincoln
Electric Co., 411 Waverly Oaks Road,
Waltham, MA 02154.

MC 150640 (Sub-4-2TA), filed May 8,
1980. Applicant: EMERSON EXPRESS
CO., INC., 545 Lyell Avenue, Rochester,
NY 14606. Representative: Raymond A.
Richards, 35 Curice Park, Webster, NY
14580. Contract carrier, irregular routes
Scrap Materials and metals; non-ferrous
metals; stainless steel; batteries;
reconditioned steel containers,
including tubs: Between points in
Monroe County, NY on the one hand.
and, on the other, points in CL, MA, MI,
and TN.

MC 48017 (Sub-I-ITA), filed May 6,
1980. Applicant: CAMEL TRUCKING,
INC., 7 Nay Street, P.O. Box 55, East
Boston, MA 02128. Representative:
Wesley S. Chused, 15 Court Square,
Boston. MA 02108. General commodities
(except those of unusual value, classes
A and B explosives, household goods as
defined by the Commission,
commodities in bulk, and those requiring
special equipment), between Logan
International Airport at Boston, MA, on
the one hand, and, on the other, Hopkins
International Airport at Cleveland, OH,
Lunkin Airport at Cincinnati, OH, and
Detroit Metropolitan Airport at Detroit,
MT restricted to the transportation of
shipments having an immediately prior
or subsequent movement by air.
Supporting Shipper Swissair Transport
Co. Ltd., Logan International Airport,
East Boston. MA 02128.

MC 139349 (Sub-1-4TA), filed May 8,
1980. Applicant: E Z FREIGHT LINES, 70
Gould Street. Bayonne, NJ 07002.
Representative: Robert B. Pepper. 168"
Woodbridge Avenue, Highland Park, NJ
08904. Contract carrier, over irregular
routes: transporting such commodities
as are dealt in by retail department
stores (except foodstuffs and
commodities in bulk) between the
facilities of Zayre Corp., located at
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Alsip, IL, and other points in IL (except
Chicago Commercial Zone), IN, MI, WL
IA, KY and OH. Supporting shipper:
Zayer Corp. 235 Connecticut Path,
Framingham, MA 01701.

MC 150758 (Sub-l01TA), filed May 5,
1980. Applicant: B. J.
TRANSPORTATION, INC.-, 208
Jamestown Road, Stratford, CT 06497.
Representative: Raymond A. Richards,
35 Curtice Park, Webster, NY 14580.
General Commodities, between points
in the New York, NY Commercial Zone,
as defined by the Commission, on the
one hand, and, on the other hand, all
points in NY State. Supporting Shipper:
Five supporting shippers..

MC 148793 (Sub-1-2TA), filed May 7,
1980. Applicant: M & L MESSENGER
SERVICE, INC.; Jewel Lane, New
Farifield, CT 06810. Representative:
James M. Burns, 1383 Main Street, Suite
413, Springfield, MA 01103. (1) Various .
paper documents, between Danbury, CT
and New York, NY; restridted to
transportation of packages not
exceeding 50-pounds per package,
originating to the facilities of the Gold
Standard Collection, Danbury, CT. (2)
Electronic equipment and related
papers, between Bethel, CT and New
York, NY, restricted to transportation of
packages not exceeding 50 pounds per
package originating at or destined to the
facilities of Rupert Neve, Inc. Bethel, CT.
(3) Chemicals, metals, repair parts and
packaging materials, between Danbury,
CT and Boston, MA, Bethlehem, PA,
Easton, PA, Parsippany, NJ, -
Moorestown, NJ, and New York, NY,, -

restricted to transportation of packages
not exceeding 50 pounds per package,
originating at or destined to the facilities
of National Semiconductor Corporation,
Danbury, CT. Supporting shippers: Gold
Standard Collection, Danbury, CT,
Rupert Neve, Inc. Bethel, CT and
National Semiconductor Corporation,
Danbury, CT.

MC 138304 (Sub-1-2TA), filed April 28,
1980. Applicant NATIONAL PACKERS
EXPRESS,'INC., 1600 Clinton Street,,'
Hoboken, NJ 07030. Representative:'
Craig B. Sherman, Attprney at Law,
Broad and Cassel, Barnett Bank' :
Building, 1108 Kane Concourse, Bay
Harbor Islands, FL 33154. Steel nuts,
bolts, screwsand rhetal fasteners, nails,
wire rod and metals from New Orleans,
LA, and Houston, TX, Chicago, IL, to all
points in the United States. Restriction:
Restricted to transportatin -of traffic for
the account of Allied International-
American Eagle Trading Corp., 77
Purchase Street, Rye, NY 10580.
Supporting shipper: Allied
International-American Eagle Trading'

Corp., 77 Purchase Street, Rye, NY
10580."

MC 150742 (Stib-1-ITA], filed May 7,
1980: Applicant: ROBERT G. BUSKARD,
d.b.a. DOME TRANSPORT COMPANY,
114 Park -Avenue, Manhasset, New York
11030. Representative: Robert G.
Buskard (same address as applicant).
Contract, Irregular, Plastic bags, film
and sheeting and supplies used in the
sale, distribution and manufacture of
foregoing commodities (except in bulk,
and those requiring use of special
equipment). Between Edison, NJ and CT,
DC, DE, Louisville, KY, MA, Bangor,
Biddeford, Caribou, Fairfield, Portland,
ME, Manchester, Salem, NH, MD, NY,
PA, Cranston, RI and Fairfax, VA.
Supporting shipper: American
Cellophane & Plastic Films of 1313

- Boylston Street, Boston, MA. I

MC-150526 (Sub-1-2TA), filed May 5,
1980. Applicant: YARMOUTH LUMBER,
INC., Box 46, Yarmouth, ME 04096.
Representative: William H. Phipps,
North Street, Yarmouth, ME 04096.
Contract, Irregular, Cannedfish, for
Stinson Canning Company, from their
facilities located in Maine to all points
in: MA, NY, NJ, PA, DE, MD, VA, WV,
NC, SC, M1, GA, FL, OH, IN, KY, TN, '

MS. AL, IL, and LA. Suoporting shipper:
Stinson Canning Company, Prospect
.Harbor, ME 04669.

MC 150725 (Sub-1-iTA), filed May 5, -
1980. Applicant: CROSS COUNTRY
FARMING COOPERATIVE, INC., P.O.
Box 134,'Pine Island, NY 10969.
Representative: George A. Olsen, P.O.
Box 357, Gladstone, NJ 07934. Contract
carrier: Irregular routes: Paper and
Paper Articles, and materials,
equipment, and supplies used in the
mbnufacture and sale-of Paper and
PaperArticles, Between Norwalk, CT;
Boston and Springfield, MA; West
Caldwell, NJ; and Syracuse, NY, on the
one hand, and, on the other, points in
the states of CT, DE, GA, MA, MD, NJ
NY, PA, SC, VA, NC, and WV.
Supporting shipper(s): Deluxe Check
Printers, Inc., 1080 W. Co. Rd, F, Saint
Paul, MN 55112.

.MC 150731 (Sub-1-iTA), filed May 5,
1980. Applicant: JEFFREY D.
EDMISTON TRUCKING, 73 Sunny Brae
Boulevard, Yardville, N.J. 08620.
Representative: Art Steel Co, Inc., 170
West 233rd Street, Bronx, N.Y. 10463. -
Contract, Irregular Steel office furniture,
From Bronx, N.Y, to points in NJ, PA,
DE, MD and VA. Supporting shipper(s):
Art Steel Co, Inc. of Bronx, N.Y. 10463.

MC 149185 (Sub-I-ITA), filed May 5,
1980. Applicant: TRANSPORT E. J.
BOURQUE, LIMITEE, P.O. Box 488, 1230
Industrial Blvd., Mont-Joli, Quebec, -
Canada, G5H 3L3. Representative:

William H. Shawn, Suite 501,1730 M
Street, N.W., Washington, DC. 20030.
Contract, Irregular, Frozen foodstuffs,
from ports of entry on the International
Boundary Line between United States
and Canada located in Maine to points
in ME, NH, MA, RI, CT, NY, NJ, PA, OH,
DC, DE, MD, VA, TN, NC, SC, GA, AL
and FL. Supporting shipper(s): C. M.
McLean, Inc., of Edward Island, Canada
CIN 2V5.

MC 150718 (Sub-1-2TA), filed May S,
1980. Applicant: K. B. TRUCKING, d,b,a,,
KENDE LEASING CORP., 2 Terry Lane,
Clark, NJ 07066. Representative: Harold
L. Reckson, 33-28 Halsey Rd., Fair
Lawn, NJ 07410. Contract, irregular (a)
fire extinguisher shells, parts thereof
and ingredients therefor, from Attleboro
and Dighton, MA, Scotch Plains, NJ, and
Warren and Youngstown, OH, to
Trussville, AL. From Attleboro, MA to
Scotch Plains, NJ. (b) Fire extinguishers,
from Trussville, AL to Hartford,
Plainville and New Halven, CT; North
Chicago, IL Baltimore, MD; Boston and
Attleboro, MA; Manahawkin, Jackson,
and Dover, NJ; New'York, Newburgh,
Plattsburgh, Brewster, Copiague and
Port Jervis, NY; Philadelphia and
Bethlehem, PA; Providence, Ri; and
points in their respective commercial
zones. Supporting shipper: Amerex
Corp. of Trussville, AL 35173.

MC 149367 (Sub-1-2TA), filed May 5,
1980. Applic*ant: TRAFIK SERVICES,
INC., 11 Newark Street, Providence, RI
02908. Representative: A. Joseph Mega
(same address as applicant). Contract,
irregular, hose, garden or water plastics,
pellets, plastic granule, treads, tire
rubber, tire repair material, soling,
rubber composition; blocks, rubber
cutting, rubber mats or parts plastic
tubing, other than flexible, paint, dry or
wet, from the facilities of Teknor Apex
Co. at or near Pawtucket, RI and
Hebronville, MA to all points in NY
State on and north of United States
Highway 84. Restriction: The shipments
are restricted to a transportation service
to be provided under a continuing
contract or contracts with the Teknor
Apex Company of Pawtucket, RI,
Supporting shipper: Teknor Apex
Company of Pawtucket, RI 02862.

MC 22988 (Sub-I-ITA), filed May 5,
1980. Applicant: K. G. MOORE, INC., 9
Park Avenue, Hudson, NH 03051.
Representative: Robert G. Parks, 20
Walnut Street, Suite 101, Wellesley
Hills, MA 02181. Corrugated boxes, from
Mansfield, MA to points in ME and NH,
Supporting shipper: Champion
International Corporation, Container
Division, 47 Maple Street, Mansfield,
MA 02048.

32786



Federal Register / Vol. 45, No. 98 / Monday. May 19, 1980 / Notices

MC 113843 (Sub-1-5TA), filed May 5,
1980. Applicant: REFRIGERATED FOOD
EXPRESS, INC., 316 Summer Street,
Boston, MA 02210. Representative:
Lawrence T. Sheils, 316 Summer Street,
Boston, MA 02210. (1) Such
Commodities as are dealt in by retail
department stores (2) materials,
equipment and supplies used in the
distribution of the commodities named
herein. Between the facilities of Child
World, Inc. at Avon, MA, Obetz, OH
and Kansas City, MO on the one hand
and on the other hand, points in CT, DE,
IA, IN, IL, KS, KY, MA, MD, ME, MI,
MN, MO, NE, NH, NJ, NY, PA, RI, VA,
VT, WI, WV, and DC. Supporting
shipper: Child World, Inc., 25 Littlefield

t., Avon, MA 02322.
MC 84428 (Sub-1-ITA), filed May 5,

1980. Applicant: CHESTER JACKSON
CO., 475 Schuyler Avenue, Kearny, N.J.
07032. Representative: Charles J. Irwin,
Esq., 744 Broad Street, Newark, N.J.
07102. Aqua-ammonia solution, in bulk,
in rubber-lined tank vehicles; spent
aqua-ammonia solution, in bulk, in
rubber-lined tank vehicles, from Long
Island City, N.Y. to Richmond, VA,
spent aqua-ammonia solution from
Richmond, VA to Long Island City, N.Y.
and Joliet, IL. Supporting shippel. P. A.
Hunt Chemicals Corp, Roosevelt P1,
Palisades Park, N.J. 07650

MC 112750 (Sub-1-5TA), filed May 5,
1980. Applicant: PUROLATOR
COURIER CORP., 3333 Hew Hyde Park
Road, New Hyde Park, N.Y. 11042.
Representative: Elizabeth L. Henoch
(same address as applicant). Contract
carrier, over irregular routes,
Commercial Papers, documents and
written instruments (except currency
and negotiable securities) as are used in
the business of banks and banking
institutions, 1. Between Kingsport, TN,
on the one hand, and, on the other,
points in Lee, Russell, Smyth,
Washington, Wise and York Counties,
VA. 2. Between Middlesboro, KY, on the
one hand, and, on the other, Knoxville,
TN. Supporting shippers: There are 14
supporting shippers and their statements
may be examined at the ICC office in
Boston, MA.

MC 150196 (Sub-1-2TA), filed March
3, 1980. Applicant* AUTO CITY, INC.,
440 McClellan Hwy., E. Boston, MA
02128. Representative: John A. Maiona,
Esq., 294 Washington St., Boston, MA
02108. Used leased motor vehicles, over
irregular routes, from and to Boston,
MA, to points and places east of the
Mississippi River, i.e. each State,
including all capital and principal cities,
towns, including major air, rail and bus
terminals, in the following States: ME,
NH, VT, MA, RI, CT, NY, PA, NJ, DE,

MD, OH, MI, WI, IL, IN, WV, VA, KY,
TN, NC, SC, GA, AL, MS. FL. LA, DC,
for 180 days. An underlying ETA seeks
90 days authority. Supporting shippers
are (1) Dollar Rent-a-Car, E. Boston, MA,
(2) The Hertz Corp, Peabody, MA, (3)
Local Car Rental, E. Boston, MA.

MC 143127 (Sub-1-6TA), filed May 1,
1980. Applicant* K. J.
TRANSPORTATION, INC., 6070 Collett
Rd., Victor, NY 14564. Representative:
Linda A. Calvo (same address as
applicant). Household cleaning products
(except in bulk), from Brockport, NY to
Atlanta, GA; Auburndale, FL: Bristol,
PA; Chicago, IL; Dallas, TX: New
Orleans, LA; Roanoke, VA; St. Louis,
MO; and Toledo, OH. Supporting
shipper: Purex Corporation, 1414 N.
Radcliffe St., Bristol, PA 19007.

MC 145829 (Sub-1-2TA), filed May 1,
1980. Applicant: ETI CORP., P.O. Box 1,
Keasbey, NJ 08832. Representative:
George A. Olsen, P.O. Box 357,
Gladstone, NJ 07934. Contract carrier.
irregular routes: Household Cleaning
Products, Bleaches, and Cleaning
Compounds, and materials, equipment,
and supplies used in the manufacture,
sale, or distribution of the foregoing
commodities (except commodities in
bulk), Between Bristol and Cromwell
Heights, PA, on the one hand, and, on
the other, points in CT, MD. MA. NJ, NY.
RI, VA, and DC. Supporting shipper(s):
Purex Corporation, Ltd., Radcliffe Street,
Bristol, PA.

- MC 142452 (Sub-1-TA), filed May 1,
1980. Applicant RIMAR TRANSPORT.
INC., 850 Curie Road, North Brunswick,
NJ 08902. Representative: F. Stephen
Heisley, Suite 805, 666 Eleventh Street,
NW, Washington, DC 20001. Contract,
irregular. Expanded plastic foam
insulating materials, from Linden, NJ to
points in WV, NC, SC, GA, FL, TN, KY.
AL, and MS. Restricted to service
performed under continuing contract
with Apache Foam Products Division of
Millmaster Onyx Corp. Supporting
shipper. Apache Foam Products,
Division of Milmaster Onyx Corp., 2025
East Linden Ave., Linden, NJ 07036.

MC 127955 (Sub.1-TA), filed May 5,
1980. Applicant- RICCI
TRANSPORTATION CO., INC., Odessa
Avenue, Pomona, NJ 08240.
Representative: J. Raymond Clark, Suite
1150, 600 New Hampshire, N.W.,
Washington, DC 20037. Malt beverages
in containers from Rochester, NY to
Pleasantville, NJ. Supporting shipper.
Harrison Beverage Co., 850 W. Delilah
Road, Pleasantville, NJ 08232.

MC 143246 (Sub1-3TA), filed May 5,
1980. Applicant: LAND TRANSPORT
CORPORATION, 24 Sabrina Road,
Wellesley, Massachusetts 02181.

Representative: James E. Mahoney, 148
State Street, Boston. Massachusetts,
02109. Contract carrier irregular routes,
such commodities as are dealt in or
used by manufacturers of glass and
glass products (except commodities in
bulk, in tank vehicles) between the
facilities of Anchor Hocking
Corporation. Shenango China Company
and Phoenix Glass Company, located in
Lancaster. OH. Canal Winchester, OH,
Bremen. OH. Clarksburg, WV, Chester,
WV, Monaca, PA and New Castle, PA
on the one hand, and, on the other,
points in ME. NH, VT, MA RI, and CT.
Restriction: The authority granted herein
is limited to transportation services to
be performed under continuing contracts
with Anchor Hocking Corporation,
Shenango China Company, and Phoenix
Glass Company; all of Lancaster, OH.
Supporting shippers: Anchor Hocking
Corporation, Lancaster, OH; Shenango
China Company, Lancaster, OH;
Phoenix Glass Company, Lancaster, OH.

The following applications were filed
in Region 2. Send protests to: ICC,
Federal Reserve Bank Bldg., 101 N. 7th
St., Room 620, Philadelphia. PA 19106.

MC 138438 (Sub-lI-8TA), filed May 2,
1980. Applicant: D. M. BOWMAN, INC.,
Rt. 2, Box 43A1. Williamsport, MD 21795.
Representative: Edward N. Button, 580
Northern Ave., Hagerstown, MD 21740.
Cabinets, andmaterials, supplies and
accessories used in the manufacture
and distribution thereof, between
Williamsport. MD, and its commercial
zone. on the one hand, and. on the other,
points in and east of WI, IL, KY, TN and
MS. for 180 days. An underlying ETA
seeks 90 days authority. Supporting
shipper(s: Atlantic Cabinet
Corporation, P.O. Box 100, Williamsport,
MD 21795.

Note.-Dual operations may be involved.
MC 146676 (Sub-11-4), filed May 2,

1980. Applicant: BURKS TRUCKING,
INC., P.O. Box 37, Old Fort, OH 44861.
Representative: E. H. van Deusen. P.O.
Box 97, Dublin. OH 43017. (1) Sodium
Bicarbonate (Except in bulk), from
Seneca County, OH to points in AR, DE,
IN, IL. IA. KY, MD, MI, MO. NJ, NY, PA.
TN, VA. WV, and WI and (2) Materials
and Supplies used in the manufacture
and distribution of Sodium Bicarbonate
(Except in bulk) from points in AP, DE,
IN, IL, IA, KY. MD, MI, MO, NJ; NY, PA.
TN. VA, WV, and WI. to Seneca County,
OH. An underlying ETA seeks 90 days
authority. Supporting shipper: Church &
Dwight Co., Inc., 20 Kingsbridge Rd.,
Piscataway. NJ 08854. '

MC 14252 (Sub-11-1TA), filed May 2,
1980. Applicant: COMMERCIAL
LOVELACE MOTOR FREIGHT, INC.,
3400 Refugee Rd., Columbus, OH 43227.
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Representative: William C. Buckham
(same as applicant). General
Commodities (except those of unusual
volue, Classes A and B explosives,
household goods as defined by the
Commission, commodities in bulk, and
those requiring special equipment) to
serve Louisville, KY and its commercial
zone as an off route point in connection
with our established regular route
operation. An underlying ETA seeks 90
days authority. Supporting shipper(s):
Devoe & Raynolds Co., 400 Dupont Cr.,
Louisville, KY 40207; American
Cellophane & Plastics, 7641 National
Turnpike, Louisville, KY 40214;
Reichhold Chem, Inc., 3001 Watterson
Trail, Jeffersontown; KY 40299.

MC 125813 (Sub-II-3TA), filed May 2,
1980. Applicant: CRESSLER TRUCKING,
INC., 691 Orrstown Rd., P.O. Box 312, .
Shippensburg, PA 17257. Representative:
Edward G. Villalon, 1032 Pennsylvania
Bldg., Pennsylvania Ave. & 13th St.,
N.W., Washington, DC 20004. Shafting
pulleys and sheaves, shaft collars, ihaft
couplings and olt clutch couplings, from
the facilities of T. B. Wood's Sons Co. at
or near Chambersburg, PA, and Trenton,
TN, to Atlanta, GA, Chicago, IL, Dallas,
TX, San Leandro, CA, and Tulsa, OK,
for 180 days. Supporting shipper(s): T. B.:
Wood's Sons Co., 440 N. 5th St.,
Chambersburg, PA 17201.

MC 126320 (Sub-II-2TA], filed May 2,
1980. Applicant: DETTINBURN
TRUCKING, INC., Rt. 3, Box 24,
Petersburg, WV 26847. Representative:
Daniel B. Johnson, 4304 East-West Hwy.,
Washington, DC 20014. Lime, limestone,
and limestone products (1) from
Saltville, VA, to AL, GA, KY, MD, NC,
OH, SC, TN, WV, and DC; and (2) from
Pendleton County, WV, to points in AL,
GA, KY, MD, OH, SC, TN, and DC for
180 days. An underlying ETA seeks 90
days authority. Supporting shipper(s):
McCabe-Woody & Co., P.O. Box 895,
Kingsport, TN 37662.

MC 150715 (Sub-II-ITA), filed May 2,
1980. Applicant: DONALD BAILEY,
JUDY BAILEY & MICHAEL BAILEY,
d.b.a. DJM BAILEY TRUCKING, Box 43,
Gaines, PA 16921. Representative: --
Joseph F. Hoary, 121 S. Main St., Taylor,
PA 18517. Foundry Sand, from Oregon,
IL to NY and PA for 180 days. An
underlying ETA seeks 90 days authority.
Supporting shipper(s). Martin Marietta,
Acme Resin Co., A Unit of CPC
International, Inc., Pines Rd., Box 130,

..Oregon, IL 61061.
MC 148121 (Sub-II-ITA), filed April

25, 1980. Applicgnt: DANIEL P.
MATELSKE, d.b.a., 4-D TRANSFER &
TRUCKING, 14540 Indian Creek Trail,
Middleburg Hts. OH 44130.
Representative: Stephen J. Habash, 100

E. Broad St., Columbus, OH 43215.
Hardgoods, -fron the facilities of
Independent Hardgoods, Inc., located at
Cleveland, OH to points in PA, MI, IN,
IL, WV, KY and MD. Supporting shipper:
Independent Hardgoods, Inc., 1700
London Rd., Cleveland, OH 44112.

MC-150160 (Sub-II-1TA), filed April 4,
1980. Applicant: J & B TRUCKING, INC.,
15411 Chatfield Ave., Cleveland, OH
44111. Representative: Kevin R.
Reichley, 50 W. Broad St., Columbus,
OH 43215. Automobiles, trucks, tactical
vehicles; set up or knocked down,
between the facilities of AM General
Corporation, at South Bend, IN, on the
one hand; and, on the other, points in
Baltimore, MD, NJ, NY, Toledo, OH, and
WV, for 180 days. An underlying ETA
seeks 90 days authority. Supporting
shipper(s): AM General Corporation, 701
W. Cheppewa Ave.,'South Bend, IN
46624.

MC 102295 (Sub-II-1TA), filed April
30,1980. Applicant: GUY HEAVENER,
INC., 480 School Lane, Harleysville, PA
19438. Representative: Gerald Heavener
(same address as above). Sand from
Philadelphia, PA to Guadalupe County,
TX, for 180 days. Supporting shipper(s):
MDC Industries, Inc., Collins & Willard
Sts., Philadelphia, PA.

MC 1004 9 (Sub-II-1TA) filed April 23,
1980. Applicant D. W. HASSLER, INC.,
R.D. No. 8, York, PA. 17342. Applicant's
representative: Harold G. Hernly, Jr.,
Hernly & Booker, P.C., 110 S. Columbus
St., Alexandria, VA 22314. (1) asphalt, in.
bulk,. in tank vehicles, from Baltimore,
MD, to points in PA, located on and east
of the eastern boundaries of Warren,
Forest, Jefferson, Indiana,
Westmoreland and Fayette Counties,
PA; excluding Adams, Cumberland,
Dauphin, Lancaster and York Counties,
PA, and (2) asphalticpr6ducts, in bulk,
in tank vehicles from Baltimore, MD, to
points in PA, located on and east of the
eastern boundaries of Warren, Forest,
Jefferson, Indiana, Westmoreland and
Fayette Counties, PA, for 180 days. An
underlying-ETA seeks 90 days authority.,
Supporting shippers: Bituminous
Emulsion Co., P.O. Box 2799, Baltimore,
MD 21225; Bituminous Paving Materials
of York, Inc., 1300 Zims Quarry Rd.,

.York, PA 17404; Warden Asphalt Co.,
P.O. Box 2235, 4670 Fritchey St.,
Harrisburg, PA717107.

MC 150693 (Sub-II-iTA), filed April
28, 1980. Applicant: GENERAL MOTOR
-LINES, INC., P.O. Box 9583, Baltimore,
MD 21237.-Representative: Edward-N.
Button, 580 Northern Avenue,
Hagerstown, MD 21740. Contract;- .
.irregular; Lubricating oils andgreases;
carbongumn or sludge removing
compounds; automotive filters, valves,

and parts, fender covers; brake fluids
and compresor oils; antifreeze and
engine coolant preparations cleaning,
scouring, washing, buffing, or polishing
compounds (except commodities in
bulk), and materials, equipment and
supplies used in the manufacture and
distribution thereof, between points in
the US, in and east of MN, IA, MO, AR,
and LA, for 180 days. An underlying
ETA seeks 90 days authority. Supporting
shipper: STP Corporation, 1400 W,
Commercial Blvd., Ft. Lauderdale, FL
33310.

MC 45194 (Sub-I-ITA), filed April 28,
1980. Applicant: LATTAVO BROTHERS,
INC., 2230 Shepler Church Ave. SW,
Canton, OH 44706. Representative: Boyd
B. Ferris, 50 W Broad St., Columbus, 01H
43215. Iron and steel articles, and
materials, equipment, and supplies used
in the manufacture of iron and steel
articles, except in bulk, between the
facilities of Northstar Steel Co., at or
near Monroe, MI, on the one hand, and,
on the other, points in DE, IL, IN, KY,
MD, MI, NJ, NY, OH, PA, VA and WV,
for 180 days. An underlying ETA seeks
90 days authority, Supporting shipper(s):
Northstar Steel Co., 2901 Metro Dr.,
Minneapolis, MN 55420.

MC 4963 (Sub-Il-11TA), filed April 30,
1980. Applicant: JONES MOTOR CO.,
INC., Bridge St. & Schuylkill Rd,, Spring
City, PA 19475. Representative: William
H. Peiffer, (same as above). General
commodities (except those of unusual
value, Classes A and B explosives,
commodities in bulk, household goods
as defined by the Commission and those
requiring special equipment) between
points in IN: Louisville, KY commercial
zone; Owensboro, KY commercial zone,
for 180 days. An underlying ETA seeks
90 days authority. The right to tack Is
requested. Applicant intends to interline
at Indianapolis, Evansville and Fort
Wayne, IN. Supporting shipper(s):
Varified statement prepared by
applicant.

'MC 100439 (Sub-II-2TA), filed May 1,
1980. Applicant: D. W. HASSLER, INC,.
R.D. No. 8, York PA. Applicant's
representative: Harold G. Hernly, Jr., 110
S. Columbus St., Alexandria, VA 22314.
Lime in bulk, from Strasburg, VA, and
points in its commercial zone or
terminal area to Spring Grove, PA;
Bridgeport, NJ and Edgemoor, DE, and
points in their commercial zones or
terminal areas for 180 days. An
underlying ETA seeks 90 days authority,
Supporting shipper: Engelhard Minerals
& Chemical Corporation, Menlow Park,
Edison, NJ 08817.

MC 150524 (Sub-lI-2TA), filed May 1,
.1980. Applicant: EAGLE CONTRACT
CARRIERS, INC., Box 188D, R.D. 4, Lake
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Ariel, PA 18436. Representative: Joseph
F. Hoary, 121 S. Main St., Taylor, PA
18517. Chain, supplies & accessories,
used in connection with chain from the
facilities of Atlas Chain & Precision
Products, Inc., at W. Pittston, PA to all
points in the US (except AK & HI) for
180 days. An underlying ETA seeks 90
days authority. Supporting shipper(s):
Atlas Chain & Precision Products, Inc.,
4th & Pacific Ave., W. Pittston, PA 18643.

MC 150468 (Sub-Il-1TA), filed April
28, 1980. Applicant: MOBILE
TRANSPAK SYSTEMS, INC., 1226
Leopard St., Phila., PA 19125.
Representative: Joseph V. DeFusco
(same as applidant). Contract; iregula.
Frozen food (except in bulk) from
Abbotts Dairies at Phila., PA to
Woonsocket, RI; Suffolk and Norwich,
CT; and return for 180 days. An
underlying ETA seeks 90 days authority.
Supporting shipper(s): Abbotts Dairies,
33rd & Arch St., Phila., PA 19101.

MC 147681 (Sub-II-6TA), filed April
28,1980. Applicant: HOYA EXPRESS,
INC., P.O. Box 543, West Middlesex, PA
16159. Representative: Henry M. Wick,
Jr., 2310 Giant Bldg., Pittsburgh, PA
15219. (1) Equipment, materials and
supplies used in the manufacture and
installation of equipment used by banks
and financial institutions; (2)
Equipment, materials and supplies used
in the construction of banks and
financial institutions; (3) Office
furniture, decorations, and materials
ancsupplies used by banks and
financial institutions; Between the
facilities used by Diebold, Inc. at
Canton, Hebron, Wooster ana Hamilton,
OH; Syracuse, NY; Columbia, MD;
Elizabeth, NJ; and Livonia, MI; and
between the facilities used by Diebold,
Inc. at the above-named points on the
one hand, and, on the other, points in
CT, DE, DC, IN, KY, ME, MD, MA, NH,
NJ, NY, PA, RI, VT, VA, and WV for 180
days. An underlying ETA seeks 90 days
authority. Supporting shipper: Diebold,
Inc., 818 Mulberry Rd., Canton, OH
44711. The purpose of resubmitting this
summary is to show "Between the
facilities used by Diebold, Inc." instehd
of "Between the facilities of Diebold,
Inc."

MC 142559 (Sub-II-14TA), filed May 5,
1980.'Applicant: BROOKS
TRANSPORTATION, INC., 3830 Kelley
Ave., Cleveland, OH 44114.
Representative: David A. Turano, 100 E.
Broad St., Columbus, OH 43215. (1) Clay
tile, glazed and (2) materials, equipment
and supplies used in the manufacture
and distribution of the commodities in
(1) above (except commodities in bulk)
between Lawrenceburg, KY, on the one
hand, and, on the other, pts in the US

(except AK and HI) for 180 days.
Supporting shipper. Sikes Corp.. P.O.
Box 447, Lakeland, F1 33802.

MC 150737 (Sub-II-ITA), filed May 5,
1980. Applicant, BRAMCO
TRANSPORT. INC., P.O. Box 154,
Hartfield, VA 23071. Representative:
Richard J. Lee, Suite 1222, 700 Bldg., 700
E. Main St., Richmond, VA 23219. (1)
Drugs, toilet preparations, animal feeds,
animal supplies, glassware, light bulbs,
abrasive cloth, paper and paper articles,
notions, shells, thermometers,
adhesives, wheat germ, plastic and
rubber articles, toys, displays,
materials, supplies and equipment used
in the manufacture, sale or distribution
thereof, between the facilities of A. H.
Robins Co., its wholly owned
subsidiaries, Miller Morton, Co., Chap
Stick Co., and Elkins-Sinn, Inc., at or
near Richmond, VA, on the one hand,
and, on the other, Chicago and Des
Plains, IL, San Francisco. Gardon Grove-
and Los Angeles, CA; Las Vegas. NV;
Houston and Dallas, TX Cherry Hill, NJ;
Ddnver, CO; Jacksonville, Miami and
Orlando, FL; and Atlanta, Ga. (2)
Assemblies, journal railer railway car
or locomotive and materials, supplies
and equipment used in the manufacture
and sale thereof, between the facilities
of Bramco Transport, Inc., at or near
Petersburg, VA, on the one hand, and,
on the other, pts. in Corsicann, Larado,
Sheldon and Fort Worth, TX; Springfield
and St. Louis, MO; Bessemer and
Mobile, AL, Greenville and Pickens, SC;
Clinton, IA. Huntington, WV; Atlanta
and Augusta, GA; Lincoln, ME; Masury
OH; Renton, WA; Richmond, VA;
Portland, OR; Bensonville, Centralia,
Chicago Ridge, H1k Russel and Louisville,.
KY; Berwick, Burnham, Butler,
Greenville, Holidaysburg, Johnston,
Milton, New Castle and Renovo, PA. (3j
Paper and paper articles, wood
pulpboard, woodpulp, and materials,
supplies and equipment used in the
manufacture thereof, between the
facilities of Chesapeake Corp., of VA. at
or near West Point, VA, on the one
hand, and, on the other, pts. in MD, DE,
NJ, NY, CT, RI, MA, ME, NC, SC, GA,
OH, PA and DC. Supporting shipper(s):
Chesapeake Corp., West Point. VA;
Bremco, Inc., P.O. Box 389, Petersburg,
VA 23803; A. H. Robins Co., P.O. Box
7672, Richmond, VA 23231.

MC 113106 (Sub-II-4TA), filed May 5.
1980. Applicant: THE BLUE DIAMOND
CO., 4410 E. Fairmont Ave., Baltimore,
MD 21224. Representative: Chester A.
Zyblut, 366 Executive Bldg., 1030 15th
St., NW, Wash., DC 20005, Flour in bags
from Buffalo, NY, to pts. in DE, MD, NJ,
PA, VA, WV and DC, for 180 days. An
underlying ETA seeks 90 days authority.

Supporting shipper:. Seaboard Allied
Milling Corp., Kansas City, MO 64108.

MC 119118 (Sub-ll-2TA). filed May 5,
1980. Applicant: MC CURDY
TRUCKING, INC., P.O. Box 388, Latrobe,
PA. 15650. Representative: Craig B.
O'Rourke (same address as applicant].
Plastic products and related material
used in the sale and manufacture of
same, between in Latrobe, PA., on the
one hand, and, on the other, points in RI,
for 180 days. An underlying ETA seeks
90 days authority. Supporting shipper(s):
Classic Industries, Inc., Latrobe
Industrial Park, Center Dr., Latrobe. PA
15650.

MC 107012 (Sub-ll-27TA), filed May 5,
1980. Applicant: NORTH AMERICAN
VAN LINES, INC., 5001 U.S. Hwy. 30
West. P.O. Box 988, Fort Wayne, IN
46801. Representative: David D. Bishop
(same as applicant). (l)Luggage, (2]
parts and accessories for luggage and
(3) materials and supplies used in the
manufacture of(1) and (2] above,
between denver, CO and Nogales, AZ
on the one hand, and on the other, El
Paso, TX for 180 days. An underlying
ETA seeks 90 days authority. Supporting
shipper(s): Samsonite Corp., 11200 E.
45th Ave., Denver, CO 30239.

Note.-Common control may be invoed.
MC 145203 (Sub-2-ITA], filed May 5,

1980. Applicant: REITZEL TRUCKING
CO., INC., 7401 Fremont Pike,
Perrysburg, OH 43551. Representative:
Paul F. Beery, 275 E. State St., Columbus,
OH 43215. (1) containers, container
ends, and accessories; and (2)
equipment, materials, and supplies used
in the manufacture of the commodities
as specified in (1) above (except
commodities in bulk), between points in
IN, KY. Ml, WV, PA, MD, NY, IL, WI, NJ,
MO. DE, and OH. Restricted to
transportation from and to the facilities
of American Can Co. Supporting
shipper(s): American Can Co., 915
Harger Rd., Oak Brook, IL 60521.

MC 117883 (Sub-2-3TA], filed May 5,
1980. Applicant: SUBLER TRANSFER,
INC., 1 Vista Drive, P.O. Box 62.
Versailles, OH 45380. Representative:
Rob't Von Aschen (same as applicant].
Dairy products and yogurt from
Frederick, MD to points in IL, IN, KY,
MI. OH, WI, and points in PA on and
west of U.S. Hwy 15, for 180 days.
Supporting shipper(s): SugarLo Co., 3540
Atlantic Ave.. Atlantic City, NJ 08401.

MC 116763 (Sub-2-10TA), filed May 5,
1980. Applicant: CARL SUBLER
TRUCKING, INC., North West St.,
Versailles, OH 45380. Representative:
Gary J. jira (same as applicant).
Foodstuffs (except commodities in bulk,
in tank vehicles) from the facilities of
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Hunt-Wesson Foods, Inc. at or near
Bayonne and Jersey City, NJ, to points in
CT, for 180 days. Restricted to traffic,
originating at the named origins and
destined to the indicated destinations.
Supporting shipper(s): Hunt-Wesson
Foods, Inc., 160 E. 22nd St., Bayonne, NJ
07002.

MC 150733 (Sub-2-ITA), filed May 5,
1980. Applicant: WILHOITE, INC., P.O.
Box 29544, Richmond, VA 23229.
Representative: Calvin F. Major, 200 W.
Grace St., Richmond, VA 23220.
Contract; irregular: Soap Stone from'
Schuyler, VA to Houston, TX, for 180
days. Supporting shipper(s): Alberene
Stone Co., Box 98, Schuyler, VA 22969.

MC 135511 (Sub-2-1TA), filed May 5,
1980. Applicant: VIRGINIA
APPALACHIAN LUMBER CORP., 9640 -
Timberlake Rd., Lynchburg, VA 24502.
Representative: Lester R) Gutman, 666--
11th St., Suite 805, Washington, D.C.
20001. Frozen hamburger meat from
Folcroft, PA to Greensboro, NC, for 180
days. Supporting shipper: Equity Meat'
Corp., Div. of Keystone Foods Corp., 600
Kaiser Drive, Folcroft, PA 19032.

MC 61825 (Sub-2-8TA), filed May 5,
1980. Applicant: ROY STONE
TRANSFER CORPORATION, V. C.
DriveP.O. Box 385, Col linsville, VA
24078. Representative: John D. Stone
(same as applicant). Canned and
preserved foodstuffs, from the facilities
of Heinz USA at or near Pittsburgh, PA
to points in AL, GA, LA, MS and TN;
and from the facilities of Heinz USA at
or near Fremont, OH; Holland, MI; and
Muscatine and Iowa City, IA to points in
AL, GA, LA, MS, NC, SC, TN and VA,
restricted to traffic originating at the
named facilities and destined to the
named States. Supporting shipper: Heinz
USA, Division of H. J. Heinz Company,
P.O. Box 57, Pittsburgh, PA 15230.

MC 150642 (Sub-2-ITA), filed May 6,
1980. Applicant: RENNIE & CLARK,
INC., 7100 N. Ritchie Hwy, Glen Burnie,
MD 21061. Representative: Rob't L,
Flanagan, 10 Light St., 20th FIr.,
Baltimore, MD 21202. Wrecked,
abandoned, disabled and stolen motor
vehicles and replacement vehicles in
truckaway service by means of wrecker
and towing equipment, between points
in MD on the one hand and, on the
other,-points in CT, NJ, NY, NC, PA, SC,
OH, VA, WV, DC, GA, IL, IN, KY, MS,
TN, WI, and DE, for 180 days.
Supporting shipper: Maryland Sthte
Police, Barrack "P", 6601 Ritchie Hwy,
Glen Burnie, MD 21061.

MC 117833 (Sub-2-2TA), filed May 2,
1980. Applicant: SUBLER TRANSFER,
INC., 1 Vista Drive, Versailles, OH
45380. Representative: Robert Von
Aschen (same as applicant). Package'

meat products from Sigourney, IA to.
Folcroft, PA, for 180 days. Supporting
shipper: Goodmark Foods, Inc., 4909
Windy Hill Drive, Raleigh, NC 27609.

MC 138960"(Sub-2-2TA), filed May 7,
1980. Applicant: ROKO EXPRESS, INC.,
P.O. Box 169, 819 W. 5th St., Columbus,
OH 43213. Representative: Thomas M.
O'Brien, 10-S. LaSalle St., Suite 1600,
Chicago, IL 60603. Such commodities as
are dealt in by wholesale and retail
food business houses, and equipment
and materials and supplies used by
wholesale and retail food business
houses, between the facilities of
Savannah Foods and Industries, Inc.,
and Transales Corp. located in Chathan
County, GA on the one hand, and on the
other, points in IL, MO and OH.
Restricted to traffic originating at or
destined to the named facilities of
Savannah Foods and Industries, Inc.,
and Transales Corp. Supporting shipper:
Savannah Foods and Industries, Inc.,
P.O. Box 339, Savannah, GA 31402.

MC 145067 (Sub-2-1TA), filed May 1,
1980. Applicant: LAWRENCE E.
SPAIDE, INC., P.O. Box 111, Avoca, PA
1847. Representative: Joseph F. Hoary,
121 S. Main St., Taylor, PA 18517. Metal
cdstings from Bloomsburg, PA to Lone
Star Army Amniunition Plant, Defense,
TX, and the Kansas Army Ammunition
Plant'at Parsons, KS, for 180 days.
Supporting shipper: Poloron, 6685 Low
St., Bloomsburg, PA 17815.

MC 21866 (Sub-2-15TA), filed April 30,
1980. Applicant: WEST MOTOR
FREIGHT, INC., 740 S. Reading Ave.,'
Boyertown, PA 19512. Representative:
Alan Kahn, 1430 Land Title Bldg.,
Philadelphia, PA 19110. Automotive
parts and materials and supplies used in
the manufacture of automotive parts
(except-commodities in bulk], (1)
between Seabrook, N1H and
Hopkinsville, KY; (2) from Louisville, KY
and Kingstree, SC, to Seabrook, NH, for
180 days. Restriction: The service
authorized herein is-restricted to the
transportation of traffic originating at or
destined to the facilities of USM Corp.,
Bailey.Div. Supporting shipjper: USM
Corp., Bailey Div., Rte. 1, Seabrook, NH
03874.

MC 146423 (Sub-2-3TA), filed May 1,
1980. Applicant: STEPHEN
HROBUCHAK d.b.a. TRANS-
CONTINENTAL REFRIGERATED
LINES, P.O. Box 1456, Scranton, PA
18503. Representative: Joseph F. Hoary,
121 S. Main St., Taylor,,PA 18517. (1)
Rope, synthetic cordage and strapping
and tools, seals and buckles used with
synthetic strapping, oakum and packing
for synthetic twine, from Honesdale, PA
to Emeryville, CA and Seattle, WA; (2)
Chemicals, acids and solvents in

containers, materials and supplies and
equipment used in the manufacture and
distribution of chemicals, acids and
solvents, in containers, between
Plainfield, NJ on thb one hand and, on
the other, CA and TX. Supporting
shipper: American Manufacturing Co,
206 Willow Ave., Honesdale, PA 18431.

MC 76262 (Sub-2-ITA], filed May 2,.
1980. Applicant: WEIR-COVE MOVING
& STORAGE CO., 4224 Freedom Way,
Weirton, WV 26062. Representative,
William J. Lavelle, David M. O'Boyle,
2310 Grant Bldg., Pittsburgh, PA 15219.
Iron and steel articles, and materials,
equipment and supplies used In the
manufacture and distribution of iron
and steel articles (except commodities
in bulk), between the facilities of
Newark Steel Co., at or near Newark,
OH, on the one hand, and, on the other,
points in IL, IN, IA, KS, KY, MD, MI,
MO, NJ, NY, NC, PA, SC, TN, VA, WV.
and WI for 180 days. An underlying ETA
seeks 90 days authority. Supporting
shipper: Newark Steel Co., 550 Wehrle
Ave., Newark, OH 43055.

MC 138180 (Sub-2-ITA), filed April 30,
1980. Applicaht: VALLEY TRUCKING
CO., P.O. Box 176, Corriganville, MD
21524. Representative: Dave Bennett
Assoc., Inc., 129 Edgington Lane,
Wheeling, WV 26003. Bituminous
concrete and crushed stone from
Corriganville and Cumberland, MD to
points ifi PA. Applicant intends to tack
authority sought herein with authority
held under MC 138180. Supporting -d
shipper: Interstate Amiesite Corp.,
Cumberland Contracting Co., Div., P.O.
Box 507, Cumberland, MD 21502.

MC 52861 (Sub-2-3TA), filed May 2,
1980. Applicant: WILLS TRUCKING,
INC., 3185 Columbia Rd. Richfield, OH
44286. Representative: Beery & Spurlock
Co., 275 E. State St., Columbus, OH
43215. Sand, from Akron, OH to points
in.IL, IN, MI, NY, PA, WV, and WI, for
180 days. Supporting shipper: Manley
Bros. of Indiana, Inc., P.O. Box 538,
Chesterton,-IN 46304.

MC 145067 (Sub-2-2TA), filed May 2,
1980. Applicant: LAWRENCE E.
SPAIDE, INC., P. 0. Box 111, Avoca, PA
18647. Representative: Joseph F.
Hoary,121 S. Main St., Taylor, PA 18517.
Wire used in the manufacture of wire
rope from Exeter and Kingston, PA to
Atlanta, GA, Tulsa, OK, Houston, TX,
Denver, CO, New Orleans, LA and
Odessa, TX, for 180 days. Supporting
shipper: Bridon-American, Inc., Hanover
Park, Wilkes-Barre, PA 18702.

MC 109821 (Sub-2-ITA), filed May ,
1980.,Applicant: TAYNTON FREIGHT
SYSTEMS, INC., 40 Main St., Wellsboro,
PA 16901. Representative: Dewey T.
Whitford (same as applicant). General
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commodities (except those of unusual
value, Class A &"B explosives,
household goods as defined by the
Commission) between points in CT, DE,
DC, IN, KY, MD, MA, NJ, NY, OH, PA,
RI, VA, WV for 180 days. Restricted to
shipments having their origin or
destination at the facilities of Corning
Glass Works, including warehouses
used by Coming Glass Works.
Supporting shipper Coming Glass
Works, Box 158, Coming, NY 14830.

MC 119632 (Sub-2-7TA], filed May 2,
1980. Applicant: REED LINES, INC., 634
Ralston Ave., Defiance, OH 43512.
Representative: Wayne C. Pence (same
as applicant). (1) Containers, containers
ends, and closures, (2) Commodities
manufactured or distributed by
manufacturers and distributors of
containers when moving in mixed loads
with containers, (3) Materials,
equipment, and supplies used in the
manufacture and distribution of
containers, container ends, and
closures, between all points in the U.S.
in and east of MN, IA, MO, AR and LA.
Restricted against the transportation of
commodities in bulk. Supporting
shippers: Glenshaw Glass Co., Inc.,
lk1101 Win. Flynn Hwy., Glenshaw, PA
15116; Midland Glass Co., Inc., P.O. Box
557, Cliffwood, NJ 07721; Plasti-Drum
Corp., 1225 Davis St., Lockport, IL 60441.

MC 109443 (Sub-2-ITA), filed May 1,
1980. Applicant: SEABOARD TANK
LINES, INC., Monahan Ave., Dunmore,
PA 18512. Representative: Joseph F.
Hoary, 121 S. Main St., Taylor, PA 18517.
Asphalt emulsion, in bulk, in tank
vehicles, from Whippany and Pequest,
NJ, to Bradford, Wayne, Susquehanna,
Pike, Luzeme, Lackawanna and
Wyoming Counties, PA Supporting
shipper: Dosch-King Emulsions, Inc.,
P.O. Box 2799, Baltimore, MD 21225.

MC 136819 (Sub-2-2TA), filed May 1,
1980. Applicant: SPIVEY, INC., P.O. Box
674,-Franklin, VA 23851. Representative
Carroll B. Franklin, 1810 Vincennes Rd.,
Richmond, VA 23229. Contract;
irregular. Lumber, building materials;
electrical appliances, equipment and
parts (1) between points in GA, NC, SC,
and VA (except Petersburg, VA and
points in Dinwiddie County, VA), on the
one hand and, on the other, points in CT,
DC, DE, GA, IL, IN, KY, MA, MD, ME,
MI, NC, NH, NJ, NY, OH, PA, RI, SC. TN,
VA, VT, and WV and (2) between
Petersburg, VA and points in Dinwiddie
County, VA, on the one hand and, on the
other, points in CT, GA, IL, IN, KY, MA,
ME, Ml, NH, NY, OH, RI, TN, VA, and
VT. Supporting shipper(s): Roper Bros.
Lumber Co., Inc., 130 Pocahontas St.,
Petersburg, VA 23803.

MC 119875 (Sub-2-ITA), filed May 7.
1980. Applicant: WAR-HUNT
TRUCKING CO., INC., R.D. 8, Box 129.
Allentown, PA 18104. Representative:
John C. Fudesco, 1333 New Hampshire
Ave. NW.. Washington, DC 20036.
Confectionery, confectionery products,
and materials, supplies, and ingredients
used in the manufacture and
distribution thereof (except in bulk, in
vehicles equipped with mechanical
refrigeration, between points in
Dauphin, Lancaster, and Cumberland
Counties, PA, on the one hand, and, on
the other, points in CT, MA, ME, NH, NJ,
NY, and RI. Restricted to the
transportation of traffic originating at or
destined to the facilities of Hershey
Food Corp. Supporting shipper(s):
Hershey Chocolate Co./Div. of Hershey
Foods Corp., 19 East Chocolate Ave.,
Hershey, PA 17033.

The following applications were filed
in Region 3. Send protests to ICC,
Regional Authority Center, P.O. Box
7520, Atlanta, GA 30357.

MC 148183 (Sub-3--TA), filed May 2,
1980. Applicant: ARROW TRUCK
LINES, INC., P.O. Box 432, Gainesville,
GA 30503. Representative: Pauline
Myers, Suite 348, Penn. Bldg.,
Pennsylvania & 13th St., NW,
Washington, DC 20004. Frozen foods, in
refrigerated vehicles (except in bulk)
from the facilities of Saluto Foods Corp.,
Montgomery, AL to points in GA, NC,
SC, FL, TX and CA. Supporting shipper.
Saluto Foods Corporation, P.O. Box 967,
Benton Harbor, MI 49022.

MC 121821 (Sub-3-4TA), filed April 28,
1980. Applicant: TENNESSEE MOTOR
LINES, INC., 402 Maple Drive; Nashville,
TN 37210. Representative: M. Bryan
Stanley (same address as applicant).
General commodities (except those of
unusual value, Classes A and B
explosives, household goods as defined
by the Commission, commodities in
bulk, and commodities requiring special
equipment) between Loudon, TN and
Nashville, TN, from Loudon, TiN over TN
Hwy 72 to its junction with 1-75, then
over 1-75 to 1-40, then over 1-40 to
Nashville, TN and return over the same
route serving no intermediate points,
serving all points in Loudon County, TN
as off-route points. Supporting shipper.
There are 15 statements in support
attached to this application which may
be examined at the I.C.C. Regional
Office, Atlanta, GA.

Note.-Applicant intends to tack this
authority in MC-121821 and to Interline at
Nashville. TN.

MC 41635 (Sub-3-ITA), filed May 6,
1980. Applicant: DEALERS
TRANSPORT COMPANY, 180 S. Dudley
St., Memphis, TN 38101. Representative:

John A. Crawford, P.O. Box 22567.
Jackson, MS 39205. Automobiles, in
secondary movement, from Little Rock-
North Little Rock, AR to points in OK,
serving points in the commercial zone of
Little Rock-North Little Rock, AR.
Authority requested to tack with
existing authority and to interline with
other carriers at North Little Rock, AR
and points in Ok including but not
limited to Tulsa and Oklahoma City.
Supporting shipper. Fiat Motors of North
America, 155 Chesnut Ridge Rd.,
Montvale, NJ 07645.

MC 145760 (Sub-3-ITA), filed May 7,
1980. Applicant: JOHNSON
TRANSPORTATION CO., 1327 Highway
13 North, Columbia, MS 39439.
Representative: Fred W. Johnson, Jr.,
P.O. Box 22807, Jackson, MS 39205. (1]
Axles, wheels and tires from Largo, FL
to points in AL GA, IN, KS, LA, MD,
MS. NC, OH, PA, SC, TX and WI; and
(2) Axles from Denver, CO, Brownsville,
Dallas, Ft. Worth, Lufkin and Waco, TX
to Largo, FL Restricted to traffic
originating at or destined to the facilities
of or utilized by All American Wheel
and Axle Co. Supporting shipper. All
American Wheel and Axle Co., 6890
142nd Ave. N., Largo, FL 33541.

MC 150747 (Sub-3-1TA), filed May 7,
1980. Applicant: L AND 0 TRUCKING
COMPANY, INC., 2179 Freemont,
Memphis, IN 38114. Representative: R.
Connor Wiggins, Jr., Suite 909,100 N.
Main Bldg., Memphis, TN 38103. Pre-cast
concrete products an i related
accessories from Memphis, TN and its
commercial zone to points in AR, MS
and points in Stoddard, Mississippi,
New Madrid, Dunklin and Pemiscot
Counties, MO. Supporting shippers:
Featherlite Pre-cast Corp., 2615 Channel
Ave., Memphis, IN 38113; Fraser Bldg.
Products. 2283 Stateline Rd. W.,
Southaven. MS 38671; CPI Concrete
Products, Inc., 1365 Harbor Ave.,
Memphis, TN 38113.

MC 98478 (Sub-3-ITA), filed May 7,
1980. Applicant: ROBBINS TRUCK LINE,
INC., Rt. 1, Hardinsburg, KY 40143.
Representative: Rudy Yessin, 314
Wilkinson St., Frankfort, KY 40601.
Common carrier, regular routes; General
commodities (except those of unusual
value, Classes A & B explosives,
livestock, household goods as defined
by the Commission, commodities in
bulk, and those requiring special
equipment) between Louisville, KY and
Owenshoro, KY, and the intermediate
points of Hawesville, KY and
Brandenburg, KY, as alternate routes
only as a fuel conservative measure,
over the following routes: From
Louisville, KY to New Albany, IN via I-
65; then over 1-64 at New Albany, IN to
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its junction with U.S. 231 to Owensboro,
KY and return; From junction of 1-64 and
Hwy. 135 to Brandenburg KY and
return; From Junction of 1-64 and Hwy.
37 to Hawesville, KY and return.

MC 138308 (Sub-3-7TA), filed May 5,
1980. Applicant: KLM, INC., P.O. Box
6098, Jackson, MS 39208. Representative:
Robert L. McArty, 1500 Deposit
Guaranty Plaza, P.O. Box 22628,
Jackson, MS 39205. Petroleum products,
in packages, from the facilities of
Specialty-Oil Co. at or near Shreveport,
LA to points in AL, FL, GA, MS, and TX.
Supporting shipper(s); Specialty Oil Co.,
P.O. Box 8098, Shreveport, LA 71108.

MC 56679 (Sub-3-13TA, filed May 7,
1980. Applicant: BROWN TRANSPORT
CORP., 352 University Ave., SW,
Atlanta, GA 30310. Applicant: David L.
Capps, P.O. Box 6985, Atlanta, GA
30315. Boards, building, wall or
insulating and materials and supplies
used in the in.tallation thereof, between
Beaver Falls, PA and Baltimore, MD.
Supporting shipper: Armstrong Cork Co.,
P.O. Box 3001, Lancaster, PA 17604.

MC 138687 (Sub-3-ITA), filed
February 28, 1980. Applicant: BYNUM
TRANSPORT, INC., 4609 Hwy. 92, E.
Lakeland, FL 33801. Representative:
Thomas F. Panebianco, P.O. Box 1200,
Tallahassee, FL 32302. Dried Citrus Pulp
and Citrus Pulp Pellets, in dump
vehicles, from points in Indian River, St.
Lucie, Martin, Highlands, Glades and
Hendry Counties, FL to Tampa, FL; and
from points in Manatee, Lake, Orange,
Pasco, Polk, Indian River, St. Lucie,.-
Martin, Highlands Glades and Hendry
Counties, FL to Port Manatee, FL.
Supporting shipper: Central Sunshine
Enterprises, P.O. Box 9491, Winter
Haven, FL.

MC 150749 (Sub-3-ITA), filed May 7,
1980. Applicant: DOBSON TRUCKING,
INC., P.O. Box 498, Dobson, NC 27017.
Representative: Eric Meierhoefer, Suite
423, 1511 K Street, NW., Washington, DC -
20005. Contract carrier, Irregular routes:
Steel rods, from Perth Amboy, NJ, and
Fairless Hills, PA, and points in their
commercial zones, to Mr. Airy, NC, and
points in its commercial zone (under*
continuing contract(s) with Exposaic
Wire Co. of Mt. Airy, NC). Supporting
shipper: Exposaic Wire Co., P.O. Box
1122, Mt. Airy, NC 27030.

MC 107515 (Sub-3-18TA), filed May 7,
1980. Applicant: REFRIGERATED
TRANSPORT CO, INC., P.O. Box 308,
Forest Park, GA 30050. Representative:
Alan E. Serby, Esq., 3390 Peachtree
Road, NE., 5th Floor-Lenox Towers
South, Atlanta, GA 30326. Foodstuffs, in,
vehicles equipped with mechanical
refrigeration (except in bulk, in tank
vehicles) from the facilities of Anderson-

Clayton Foods at or near Sherman, TX
to points in CA, KS, IL, OK, OH and
Memphis, TN and its commercial zone.
Supporting shipper: Anderson-Clayton
Foods, Inc., P.O. Box 226165, Dallas, TX
75266.

MC 145274 (Sub-3-ITA), filed May 7,
1980. Applicant: SERVICEWAY
MOTOR FREIGHT, INC., P.O. Box 243,
Alcoa, Tennessee 37701. Representative:
John G. Hardeman, 618 United American
Bank Building, Nashville, Tennesee"
37219. (1) ground clay, crude clay, and
floor sweeping compounds (except in
bulk) (2) materials, equipment, and
supplies (except in bulk) used in the
manufacture, sale and/or distribution of
the commodities in (1) above between
the facilities of Maltan, Inc. at or near
Middleton, TN, on the one hand, and
points in KY, VA, NC, SC, GA, AL, MS,
LA, AR, OH, and TX, on the other. '
Supporting shipper: Maltan, Inc., P.O.
Drawer No. 9, Middleton, TN 38052.

MC 138157 (Sub-3-14TA), filed May 6,
1980. Applicant; SOUTHWEST
EQUIPMENT RENTAL, INC., d.b.a.
SOUTHWEST MOTOR FREIGHT, P.O.
Box 9596, Chattanooga, TN 37412.
Representative: Patrick E. Quinn, P.O.
Box 9596, Chattanooga, TN 37412.
Carpeting from Philadelphia and Willow
Grove, PA and points in Dade, Walker,
Catoosa, Floyd, Bartow, and, Cherokee
Counties, GA to points in CA, WA, OR,
ID NV, AZ, NM; UT, MT, WY and CO.
Restricted to traffic moving for the
account of B. R. Funston & Co.
Supporting shipper: B. R. Funston & Co.,
2045 Evans Ave., San Francisco, CA
94124.

MC 139006 (Sub-3-ITA), filed May 6,
1980. Applicant: RAPIER SMITH, Route
5, Loretto Rd., Bardstown, KY 40004.
Representative: Robert H. Kinker, 314
W. Main St., P.O. Box 464, Frankfort, KY
40602. Alcoholic beverages, except in
bulk, from Lawrenceburg, IN and
Louisville and Loretto, KY, and
commercial zones thereof, to Atlanta,
GA and commercial zone thereof.
Supporting shipper: McKesson Wine &
Spirits Co., 150 Villanova Dr., Atlanta,
GA 30336.

MC 144026 (Sub-3-6TA), filed May 7,
1980. Applicant: WILLIAMS CARTAGE
COMPANY, INC., P.O. Box 897,
Hartsville, SC 29550. Representative:
Robert L. McGeorge, Esq., 2550 M St.,
N.W., Suite 520, Washington, DC 20037.
Contract carrier, irregular routes, Iron
and steel articles, between points in the
states of AL, AZ, AR, CA, CO, CT, DE,
DC, FL, GA, ID, IL, IN, IA, KS, KY, LA,
ME, MD, MA, MI, MN, MS, MO, MT, NE,
NV, NH, NJ. NM, NY, NC, ND, OH, OK,
OR, PA, RI, SC, SD, TN, TX, UT, VT,
VA, WA, WV, WI and WY under a

continuing contract(s) with Kline Iron
and Steel Company. Supporting shipper:
Kline Iron and Steel Comapny, P.O. Box
1013, Columbia, SC 29202.

MC 147911 (Sub-3-ITA), filed May 7,
1980. Applicant: TILFORD TRUCKING,
INC., P.O. Box 34, Readyville, TN 37149.
Representative: Henry E. Seaton, 929
Pennsylvania Bldg., 425 13th St., N,W.,
Washington, DC 20004. Malt beverages,
from Detroit, MI, to Bowling Green and
Frankfort, KY. Supporting shipper: Clark
Distributing Company, Inc., P.O. Box
3390, Bowling Green, KY.

MC 138882 (Sub-3-13TA), filed May 7,
1980. Applicant: WILEY SANDERS
TRUCK LINES, INC., P.O. Box 707, Troy,
AL 36081. Representative: George A.
Olsen, P.O. Box 357, Gladstone, NJ
07934. Automotive Service Equipment,
and materials, equipment, and supplies
used in the manufacture and sale
thereof, between the facilities of Sun
Electric Corporation, located at or near
Nashville, TN, on the one hand, and, on
the other, points in the United States
(except AK and HI). Supporting shipper:
Sun Electric Corp., Rutherford Assembly
Division, 1000 Sun Park Dr., La Vergne,
TN 37086.

MC 45735 (Sub-3-1TA), filed May 7,
1980. Applicant: GUIGNARD FREIGHT
LINES, INC., P.O. Box 26067, Charlotte,
NC 28213. Representative: Edward GQ
Villalon, 1032 Pennsylvania Building,
Pennsylvania Ave. and 13th St., N.W.,
Washington, DC 20004. Foodstuffs and
such other commodities as aro dealt in
by wholesale and retail chain and
grocery houses, and n connection
therewith, equipment, materials, and
supplies used in the conduct of such
business, from the facilities of Savannah
Foods and Industries, Inc., and
TranSales Corporation, located in
Chatham County, GA,.to Middleport,
OH. Supporting shipper: Savannah
Foods & Industries, P.O. Box 339,
Savannah, GA 31402.

MC 150748 (Sub-3-ITA), filed May 0,
1980. Applicant: K-C TRUCK-IN, INC.,
3101 Northwest 16th Terrace, Pompano
Beach, FL 33441. Representative: Frank
J. Hathaway, Registered Practitioner,
7615 Biscayne Blvd., Miami, FL 33138,
Contract carrier; irregular routes; scrap
precious metals, scrap plastics, finished
plastic products and raw plastic
materials, between points in Dade,
Broward and Palm Beach Counties, FL,
on the one hand, and, on the other,
points in SC, NJ and MI, under
continuing contract with Cirello Scrap
Metal Co., Deerfield Beach, FL and
Detroit Forming, Inc., Fairforest, SC.
Supporting shipper: Cirello Scrap Metal
Co., P.O. box 555, Deerfield Beach, FL
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33441 and Detroit Forming, Inc., P.O. box
368, Fairforest, SC 29336.

MC 146293 (Sub-3-11TA), filed May 7,
1980. Applicant: REGAL TRUCKING
CO., INC., 95 Industrial Park Circle, NE,
Lawrenceville, GA 30245.
Representative: Richard M. Tettelbaum,
Esq., 3390 Peachtree Rd., N.E., 5th Floor.
Lenox Towers South, Atlanta, GA 30326.
Fluorescent lighting fixtures and parts
and accessories therefor from the
facilities of Crescent Lighting, Division
of Keene Corp., at or near Pennsauken,
NJ to points in the U.S. (except AK and

I}. Supporting shipper. Crescent
Lighting, Division of Keene Corp., 1665
John Tipton Blvd., Pennsauken, NJ 08033.

MC 115654 (Sub-3-4TA), filed May 7,
1980. Applicant: TENNESSEE
CARTAGE CO., INC., P.O. Box 23193,
Nashville, TN 37202. Representative:
Jackie Hastings (same as above).
Foodstuffs, except in bulk, between
Nashville, TN, on the one hand, and, on
the other, points in AL, GA, LA, MS,
MO, and Kansas City, KS. Restricted to
traffic originating at or destined to the
facilities of Wholesale Pizza Company.
Supporting shipper: Wholesale Pizza
Company, Inc., P.O. Box 90345,
Nashville, TN 37209.

MC 146794, (Sub-3-4 TA), filed: May 7,
1980. Applicant: PACIFIC NORTHWEST
CONTRACT CARRIERS, INC., 1135
Hwy. 231 North, P.O. Box 197,
Wetumpka, AL 36092. Representative:
Ronald L. Stichweh, 727 Frank Nelson
Building, Birmingham, AL 35203.
General Commodities (except those of
unusual value, Classes A and B
Explosives, household goods as defined
by the Commission, commodities in
bulk, and those requiring special
equipment) which are at the time
moving on bills of lading issued by
ABC-TNT, a freight forwarder as
defined in Section 10102(8) of the
Interstate Commerce Act, points in and
between CA, OR, WA, ID. AZ, CO, TX,
MT, and UT, and points in and between
WI, IL, IN, OH, KY, MO, AR, NJ, PA, NY,
VA. Supporting shipper. ABC-TNT. 2110
Alhambra Avenue, Los Angeles, CA
90031.

MC 108651 (Sub-3-3TA), filed: May 7,
1980. Applicant: ROY B. MOORE, INC.,
P.O. Box 628, Kingsport, TN 37662.
Representative: Daniel H. Moore (same
address as applicant). Paper andpaper
products, materials, and supplies
shipped by or used by distributors and
manufacturers of paper products, except
commodities in bulk, between Gray and
Kingsport, TN, and points in NY on and
west of U.S. Hwy 1-81. Supporting
shipper: The Mead Corporation,
Courthouse Plaza, N.E., Dayton, OH
45463.

MC 143621 (Sub-3-10TA), filed: May 7,
1980. Applicant: TENNESSEE STEEL
HAULERS, INC., Post Office Box 5748,
Nashville, TN 37208. Representative:
Kim D. Mann, Suite 1010, 7101
Wisconsin Avenue, Washington, DC
20014. Fabricated structural steel from
the facilities of Volunteer Structures.
Inc. at Nashville. TN to points in the
U.S. (except AK and HI). Supporting
shipper. Volunteer Structures, Inc., 4108
Dakota Avenue, Nashville, TN 37209.

MC 145366 (Sub-3-1TA), filed May 7,
1980. Applicant: VENABLE TRUCKING
COMPANY, INC., Route 1, Box 313,
Odenville, AL 35120. Representative:
John W. Cooper, 200 Woodward Bldg.,
1927 1st Ave. North, Birmingham, AL
35203. (1) sand from the facilities of Tri-
State Sand Company, Inc., in or near
Tishomingo. MS. and Camden. TN to all
points in the US, in and bounded by MN,
10, MO. KA, OK, TX PA and DE. (2)
Crushed rock, slog, rip-rap, washed and
crushed stone from points in AL on and
north of US Hwy. 80 to points in MS.
Supporting shippers: Tri State Sand Co.,
Inc., Birmingham, AL, Mississippi
Aggregate Company, Jackson, MS.

MC 97310 (Sub-3-ITA), riled May 6,
1980.,Applicant: SHARRON MOTOR
LINES, INC., P.O. Box 5636, Meridian,
Mississippi 39301. Representative: Bruce
E. Mitchell, Suite 520, Lenox Towers
South, 3390 Peachtree Road, N.E.
Atlanta, Georgia 39326. Common carrier-.
regular: General commodities except
those of unusual value, Classes A and B
explosives, household goods as defined
by the Commission, commodities in
bulk, dommodities requiring special
equipment, and those injurious or
contaminating to other lading between
Montgomery, AL and Atlanta, GA as
follows: From Montgomery over US
Hwy 80 to junction US Hwy 29, then
over US Hwy 29 to Atlanta and return
over the same route serving no
intermediate points and from
Montgomery, AL over US Hwy 31 to
junction US Hwy 78, then over US Hwy
78 to Atlanta and return over the same
route serving all intermediate points on
US Hwy 31. Joinder with existing
authority is requested at Montgomery
and Birmingham, AL. Supporting
Shippers: There are 66 Statements in
Support attached to this application
which may be examined in the ICC
Office in Atlanta, GA.

MC 103051 (Sub-3-1TA), filed April 30,
1980. Applicant: FLEET TRANSPORT
CO., INC., 934-44th Ave. North, P.O.
Box 90408, Nashville, TN 37209.
Representative: Russell E. Stone (same
address as applicant). (1) Chemicals, in
bulk, in tank vehicles from Miami. FL to
points in MI, MN, IL, IN. OH, PA, NJ,

MA. MO. TN, GA, AL MS. LA, TX, OK,
MD, and KY. (2) Aaterials and supplies
used in the productions of chemicals
from MI, IL LA, TX, and KY to Miami,
FL. (3) Chemicals, in bulk in tank
vehicles, from Winder, GA to points in
MS. FL, IL NJ, PA, MD and OH. (4]
Materials and supplies used in the
production of chenicals, in bulk, in tank
vehicles, from points in WV. LA, TX, IL
and OH to Winder, GA. Supporting
shipper. Cyclo Chemicals Corp., 7500
N.W. 66th St., Miami, FL.

MC 138882 (Sub-3-14TA), filed April
30,1980. Applicant: WILEY SANDERS
TRUCK LINES. INC., P.O. Drawer 707,
Troy, Alabama 36081. Representative:
John J. Dykema (same address as
applicant. Alcoholic Beverages (except
in bulk, in tank vehicles) from Mobile,
AL: Miami, FL; Atlanta, GA;
Lawrenceburg, IN; New Orleans, LA;
Baltimore and Lansdowne, MD; Boston
and Cambridge, MA: Detroit and
Farmington Hills, MI; Jackson, MS;
Colonial Heights, VA; and their
commercial zones and points in the
states of CA. IL KY, NJ, NY. NC, OH,
PA, and TN, to Montgomery, AL and its
commercial zone. Supporting shipper.
State of Alabama Alcoholic Beverage
Control Board. P.O. Box 1151,
Montgomery. Alabama 36130.

MC 117142 (Sub-3-1TA), filed April 28,
1980. Applicant: AMERICAN TRAILER
HAUL INC., 1257 Piedmont Road, East,
Marietta, GA 30062. Representative:
Archie B. Culbreth, and John P. Tucker,
Jr., Archie B. Culbreth, P.C. Suite 202
2200 Century Parkway, Atlanta, GA
30345. (1) Trailers designed to be drawn
by passenger automobiles, including
double-wides, (2) portable buildings
travelling on their own on removeable
undercarriages which are designed to
be joined together to form a complete
structure, equipped with hitchball
coupler, and (3) new or used house
trailers designed to be drawn by
passenger automobiles, set up, fitted in
whole or in part with accessories,
equipment and furnishings, between
points in GA, on the one hand, and, on
the other, points in AL FL MS. NC, SC
and TN. Supporting shippers: Jiffie
Manufacturing Company, 145 Autrey
Street, Norcross, GA 30091; Barber &
Barber, Inc., 2250 E. Wesley Chapel
Way, Decatur. GA 30035; C & S
Servicing Company, P.O. Box 486,
Tucker, GA 30278; Landmark Mobile
Homes, Inc., 6729 Tara Boulevard,
Jonesboro. GA 30236; and Finance
America Credit Corp., 3345 N. Druid
Hills Rd., Decatur, GA 30033.

MC 112520 (Sub-3-3TA), filed April 30.
1980. Applicant: McKENZIE TANK
LINES, INC., P.O. Box 1200, Tallahassee,
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FL 32302. Representative: Sol H. Proctor,
1101 Blackstone Building, Jacksonville,
FL 32202. Plastic Pipe and Pipe Fittings,
from Thomasville, GA, to points in AL,
FL, MS, NC, SC, and TN. Supporting
shipper: Ar Product/North America,
Inc., P.O. Box 2235, Thomasville, GA
31792.

MC 124887 (Sub-3-5TA), filed May 7,
1980. Applicant: SHELTON TRUCKING
SERVICE, INC., Route 1, Box 230, Altha,
FL 32421. Representative: Robert E. Tate,
P.O. Box 517, Evergreen, AL 36401. (1)(a)
Iron and steel articles and pipe from
Bay County, FL to points in the United
States (except AK and HI); and (b)
Materials, supplies and equipment used
in the manufacture and distribution of
commodities named in Paragraph (1)(a)
above (except commodities in bulk, in
tank vehicles), from points in the United
States (except AK and HI) to Bay
County, FL; and (2) Iron and steel
articles and pipe and materials, supplies
and equipment used in the manufacture
and distribution of iron and steel
articles and pipe (except commodities in
bulk, in tank vehicles), betwen points in
the United States (except AK and HI).
Restriction: Restricted to traffic

originating at or destined to the facilities
utilized by the Berg Steel Pipe Corp.
(Only applies to Paragraph 2).
Supporting shipper: Berg Steel Pipe
Corp.; P.O. Box 2029;-Panama City, FL
32401.

MC 138882 (Sub-3-15TA), filed May 7,
1980. Applicant: WILEY SANDERS
TRUCK LINES, INC., P.O. Box 707, Troy,
AL 36081. Representative: Robert E.
Tate, P.O.Box 517, Evergreen, AL 36401.
(1)(a) Iron and steel articles and pipe
from Bay County, FL to points in the
United States (except AK and HI); and
(b) Materials,-supplies and equipment
used in the manufacture and
distribution of commodities named in
Paragraph (1)(a) above (except
commodities in bulk, in tank vehicles),
from points in-the United States (except
AK and HI) to Bay County, FL; and (2)
Iron and steel articles and pipe and
materials, supplies and equipment used
in the manufacture and distribution of
iron and steel articles and pipe (except
commodities in bulk, in tank vehicles),
betwen points in the United States
(except AK and HI). Restriction:
Restricted to traffic originating at or
destined to the facilities utilized by the
Berg Steel Pipe Corp. (Only applies to
Paragraph 2). Supporting shipper: Berg
Steel Pipe Corp.; P.O. Box 2029; Panama
City, FL 32401.

MC 110878 (Sub-3-3TA), filed April 30,
1980. Applicant: ARGO TRUCKING
COMPANY, INC., P.O. Box 955,
Elberton, GA 30635. Representative: Sol

H. Proctor, 1101 Blackstone Building,
Jacksonville, FL 32202. Concrete
Building and Roofing Slabs, from
Elberton, GA, to points in KY, IN, IL,
OH, and MI. Supporting shipper: Martin
Fireproofing Company, Inc., P.O. Box

.768, Elberton, GA 30635.
MC 11207 (Sub-3-2TA), filed May 7,

1980. Applicant: DEATON, INC., P. 0.
Box 938, Birmingham, AL 35201.
Representative: Robert E. Tate, P.O. Box
517, Evergreen, Alabama 36401. (1) (a)
Iron and steel articles and pipe from
Bay county, FL to points in, the United
States (except AK and HI); and (b)
Materials, supplies and equipment used
in the manufacture and distribution of -
commodities named in Paragraph (1)(a)
above (except commodities in bulk, in
tank vehicles), from points in the United
States (except AK and HI) to Bay
County, FL; and (2) Iron and steel
articles and pipe and materials, supplies
and equipment used in the manufacture
and distribution of iron and steel

'articles and pipe (except commodities in
bulk, in tank vehicles), between points
in the United States (except AK and HI).
Restriction: Restricted to traffic
originating at or destined to the facilities
utilized by the Berg Steel Pipe Corp.
(Only applies to Paragraph 2).
Supporting shipper: Berg Steel Pipe
Corp.; P.O. Box 2029; Panama City, FL
32401.

MC 104149 (Sub-3-ITA), filed May 7,
1980. Applicant: OSBORNE TRUCK,
LINE, INC., P.O. Box 10727, Birmingham,
AL 35202. Representative: Robert E.
Tate, P.O. Box 517, Evergreen, AL 36401.
(1) (a) Iron and steel articles and pipe
from Bay County, FL to points in the
United States (except AK and HI); and
(b) Materials, supplies and equipment
used in the manufacture and
distrib'ution of commodities named in
Paragraph (1)(a) above (except
commodities in bulk, in tank vehicles),
from points in the United States (except
AK and HI) to Bay County, FL; and (2)
Iron and steel articles and pipe and
materials, supplies and equipment used,
in the manufacture and distribution of
iron and steel articles and pipe (except
commodities in bulk, in tank vehicles),
between points in the United States
(except AK and HI). Restriction:
Restricted to traffic originating at or
destined to the facilities utilized by the
Berg Steel Pipe Corp. (Only applies to
Paragr~ph 2). Supporting shipper: Berg
Steel Pipe Corp.; P.O. Box 2029; Panama
City, FL 32401.

MC 112520 (Sub-3-5TA', filed April 30,
1980. Applicant: McKENZIE TANK
LINES, INC., P.O. Box 1200, Tallahassee,
FL'32302. Representative: Sol H. Proctor,
1101. Blackstone Building, Jacksonville,

FL 32202. PVC Resin and PVC
Compound, in bulk, in tank vehicles,
from Aberdeen, MS, to Thomasville, GA.
Supporting shipper: Ar Product/North
America, Inc., P.O. Box 2235,
Thomasville, GA 31792.

MC 144688 (Sub.3-5TA), filed April 28,
1980. Applicant: READY TRUCKING,
INC., 2717 Campbell Blvd. Ellenwood,
GA 30049. Representative: Lavern R.
Holdeman, Peterson, Bowman &
Johanns, P.O. Box 81649, Lincoln,NE
68601. Scrap plastics and reprocessed
resin (except in bulk), between pqints In
the states of AL, AR, FL, GA, IN, KY,
LA, MS, MO, NC, OH, OK, SC, TN, TX,
VA and WV. Supporting shipper: ABC
Polymers, 2561 S.Ponte Vedra Blvd,,
Ponte Vedra, 32082.

MC 75840 (Sub-3-2TA), filed April 29,
1980. Applicant: MALONE FREIGHT
LINES, INC., P.O. Box 11103,
Birmingham, AL 35202. Representative:
Frank D. Hall, Postell & Hall, P.C. Suite
713, 3384 Peachtree Rd. N.E., Atlanta,
GA 30326. Iron or steel wire rope, wire
or strand, With or without fittings,
between the facilities of B'ridon
American Corporation located at or near
Wilkes-Barre, Kingston, and Exeter, PA,
onthe one hand, and, on the other,
Houston, TX. Supporting shipper: Bridon
American Corporation, P.O. Box 6000,
Wilkes-Barre, PA, 18773.

MC 145793 (Sub-3-iTA), filed May 7,
1980. Applicant: EMBERS EXPRESS
TRUCKING COMPANY, INC., P.O.
Drawer 937, Lake City, SC 29560.
Representative: William Reynolds
Williams, P.O. Box 1909, Florence, SC
29503. Contract carrier, charcoal
briquettes and charcoal supplies, for the
acount of T.S. Ragsdale Company, Inc,,
from Lake City, SC to points in FL, CA,
SC, KY, ME, NJ, WV, AL, NC, DC, PA,
IN, MS, VA, DE, PH, TN and NY.
Supporting shipper: Thomas S. Ragsdale
Company, Inc., P.O. Drawer 937, Lake
City, SC 29560.

MC 2900 (Sub-3-3TA), filed May 5,
1980. Applicant: RYDER TRUCK LINES,
INC., 2050 Kings Road, P.O. Box 2408-R,
Jacksonville, FL 32203. Representative:
S. E. Somers, Jr. (same address as
applicant). (1) General Commodities
(except those of unusual yalue, Class A
or B explosives, and commodities in
bulk), in containers or trailers restricted
to the transportation of shipments
having prior or subsequent movement
by water, (2) Empty Containers;
between Tacoma, WA, on the one hand,
and, on the other, points and places In
the states of AZ, CA, CO, OR, UT, WA.
Supporting shipper is Totem Ocean
Trailer Express, Inc., PO. Box 24908,
Seattle, WA 98124.
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MC 3581 (Sub-3-ITA), filed May 8,
1980. Applicant: THE MOTOR
CONVOY, INC., Suite 107,2175 Parklake
Drive, NE., Atlarlta, GA 30345.
Representative: Paul M. Daniell, Esq.,
Post Office Box 872, Atlanta, GA 30301.
Automobiles, trucks and tractors
between AR, LA and MS. Supporting
shipper: American Motors Corporation,
14250 Plymouth Road, Detroit, MI 48232.

MC 143621 (Sub-3-11TA), filed April
30,1980. Applicant: TENNESSEE STEEL
HAULERS, INC., Post Office Box 5748,
Nashville, TN 37208. Representative:
Kim D. Mann, Suite 1010, 7101
Wisconsin Avenue, Washington, DC
20014. Untreated cross ties from
Lobelville, Hohenwald, Waverly,
McKinnon, Dixon, Tracy City, Perryville,
and Scotts Hill, TN to Columbus, MS.
Supporting shipper: Kerr-McGee
Chemical Corporation, Kerr McGee
Center, P.O. Box 25861, Oklahoma City,
OK 73125.

MC 111397 (Sub-3-ITA), filed May 5,
1980. Applicant: DAVIS TRANSPORT,
INC., 1345 South Fourth St., Paducah, KY
42001. Representative: H. S. Melton, Jr.,
Attorney, P.O. Box 1407, Paducah, KY
42001. Empty radioactive material
containers from facilities of United
States Dept. of Energy at Sargents, OH
and Paducah, KY to facilities of Kerr-
McGee Nuclear Corporation at Gore,
OK. Supporting shipper:. Kerr-McGee
Nuclear Corporation, P.O. Box 25861,
Oklahoma City, OK 73125.

MC 144069 (Sub-3--6TA), filed May 5,
1980. Applicant: FREIGHTWAYS, INC.,
P.O. Box 5204, Charlotte, NC 28225.
Representative: W. T. Trowbridge (same
address as applicant]. Iron and steel
articles, machinery or machinery parts.
Between the facilities of Commercial
Shearing, Inc. at (A) Youngstown and
(B) Hicksville, OH; (C Butler, IN; (D)
Berkley Springs, WV; (E) Hagerstown,
MD; (F) Benton, AR; (G) Kings
Mountain, NC; (H) Allied Metals
Division, Niles, OH; (I) Gregory
Galvanizing Co. at Canton, OH.; (J)
Young Galvanizing Co. at Pulaski, PA;
(K) Hanlon-Gregory Co. at Pittsburgh,
PA; (L) Commercial Stamping & Forging
at Bedford Park, IL; on the one hand and
on the other points in the United States
in and east of LA, AR, MO, IL, and WI.
Supporting shipper: Commercial
Shearing, Inc., 1775 Logan Ave.,
Youngstown, OH 44505.

MC 114391 (Sub-3-1TA), filed March
14,1980. Republication-originally
published in Federal Register of April 9,
1980, page 24263, volume 45, No. 70.
Applicant MEADORS MOTOR LINES,
INC., 141 West Carolina Avenue,
Memphis, TN 38103. Representative:
Dale Woodall, 900 Memphis, Bank

Building, Memphis, TN 38103. General
commodities (except household goods,
commodities in bulk, articles which
because of size or weight require the use
of special equipment, articles of unusual
value, and Class A and B explosives)
from the junction of TN State Hwys Nos.
57 and 125, over Hwy No. 125 to the MS
state line, then over MS Hwy No. 15 to
Walnut, MS and return over the same
route. Applicant intends to tack
authority sought herein with authority
held under MC 114391 and Subs
thereunder. Applicant intends to
interline at Nashville and Memphis, TN.
Supporting shipper:. Dover Corp.,
Elevator Division, Horn Lake, MS 38637.

MC 143639 (Sub-3-1TA), Filed March
24, 1980. Republication-originally
published in Federal Register of April
14, 1980, Page 25174, volume 45, No. 73.
Applicant: SMITH AND SMITH, INC.,
4361 Headquarters Road, Charleston
Heights, SC 29405. Representative:
Frank A. Graham, Jr., 707 Security
Federal Building, Columbia, SC 29201.
Authority sought to operate as a
common carrier by motor vehicle, over
irregular routes, transporting slag, in
bulk, in dump vehicles from points in
Charleston County, SC to points in
Burke County, NC. Supporting shipper:.
Coastal Mining Cor., P.O. Box 247,
Summerville, SC 29483.

MC 116300 (Sub-3-3TA), filed April 28,
1980. Applicant: NANCE AND
COLLUMS, INC., P.O. Drawer J,
Fernwood, MS 39635. Representative:
Harold D. Miller, Jr., 17th Floor, Deposit
Guaranty Plaza, P.O. Box 22567,
Jackson, MS 39205. Treatedpoles, post,
piling, lumber and timbers, and drogline
mats, scaffolds, untreated lumber, and
materials and supplies as are dealt in
by wood treating, processing and
fabricating-assembly plants, between
the facilities of Coastal Timbers, Inc.,
located in Iberia'Parish, LA. and points
in AL, LA, MS, and TX. Supporting
shipper:. Coastal Timbers, Inc., P.O. Box
1210, New Iberia, LA 70560.

MC 140444 (Sub-3-1TA), filed May 5,
1980. Applicant- HIGHLAND TOURS,
INC., 8550B Atlantic Blvd., Jacksonville,
FL 32216. Representative: Sol H. Proctor,
1101 Blackstone Bldg., Jacksonville, FL
32202. Passengers and express and
baggage when moving on the same
vehicle with passengers, between
Nassau and Duval Counties, FL, on the
one hand, and, on the other, points in
Camden County, GA. Supporting
shipper. There are 10 statements in
support which may be examined at the
I.C.C. Regional Office in Atlanta, GA.

MC 150664 (Sub-3-1TA), filed April 24,
1980. Applicant: RESIDENTIAL
DELIVERY CARRIERS, INC., 1308 E.

Lexington Ave., High Point, NC 27262.
Representative: William P. Farthing, Jr.,
1100 Cameron-Brown Bldg., Charlotte,
NC 28204. Newfurniture (restricted to
residential delivery only), from all
points in NC to all points in the U.S.
There are 6 supporting shipper
statements which may be examined at
the ICC Regional Office in Atlanta,
Georgia.

MC 124839 (Sub-3-1TA, filed May 5,
1980. Applicant: BUILDERS
TRANSPORT, INC., P.O. Box 2726,
Savannah, GA 31402. Representative: B.
M. Shirley (address same as applicant).
Contract carrier irregular: Glass fibre
mats from Chester, SC to Mobile, AL,
Tampa, FL, Savannah. GA, Mt. Vernon.
IN, Baltimore, MD and Dallas, TX.
Supporting shipper:. GAF Corporation,
P.O. Box 7329, Savannah, GA 31408.

MC 121568 (Sub-3-3TA), filed April 28.
1980. Applicant: HUMBOLDT EXPRESS,
INC., 345 Hill Ave., Nashville, TN 37211.
Representative: James G. Caldwell
(same address as applicant). Foodstuffs
and the materials, supplies, and
equipment used in the manufacture and
distribution of these commodities,
between the facilities utilized by J.
Hungerford Smith located at or near
Humboldt, TN, on the one hand, and on
the other, points in the states of MT,
WY, CO. MN, and all points in the U.S.
located East there of. Supporting
shipper:. J. Hungerford Smith, 1500 N.
Central Ave.. Humboldt. TN 38343.
Applicant intends to tack with existing
authority and interline at Memphis, and
Nashville, TN and other authorized
points.

MC 111936 (Sub-3-iTA), filed: May 6,
1980. Applicant: MURROW'S
TRANSFER, INC., Route 5, Turnpike
Road, High Point, NC 27263.
Representative: Richard A. Mehley,
1000--16th Street, NW., Washington, DC
20036. Paper Honeycomb-Paper
Products, from St. Claire County, IL and
Elkhart, IN, to points in NC, SC, VA, TN,
GA, KY, and AL, restricted to traffic
moving from the facilities of Hexagon
Honeycomb Corp. Supporting shipper:.
Hexagon Honeycomb Corp., 7803
Clayton Rd., St. Louis, MO 63117.

MC 73165 (Sub-3-ITA, filed: May 6,
1980. Applicant: EAGLE MOTOR LINES,
INC., 830 North 33rd Street, Birmingham,
AL 35202. Representative: R. Cameron
Rollins, P.O. Box 11086, Birmingham, AL
35202. (1) metal fencing, wire and wire
mesh, and parts, accessories and
attachments therefor from the facilities
of DavisWalker Corporation at or near
Memphis, TN to points in KS, NE. SD,
ND. MN, IA, MO, IL, WI, MI, IN, KY,
OH. WV and (2) machinery, equipment,
materials and supplies used in the
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manufacture of the commodities in (1)
above (except commodities in bulk)
from points in the United States (except
AK and HI) to the facilities of Davis
Walker Corporation at or near Memphis,
TN. Restricted to the transportation of
traffic originating at or destined to the
named facilities. Note: Common control
is involved. Supporting shipper: Davis
Walker Corporation, 6315 Bandini Blvd.,
Los Angeles, CA 90040.,

MC 115654 (Sub-3-6TA), filed: May 2,
1980. Applicant: TENNESSEE
CARTAGE CO., INC., P.O. Box 23193,
Nashville, TN 37202. Representative:
Jackie Hastings (same as above).
Chemicals, toilet preparations, personal
care items, buffing and polishing
compounds, and foodstuffs, from
Atlanta, GA, Chicago, IL, and Memphis,
TN, to points in AL, AR, GA, KY, LA,
MS, and TN. Supporting shipper:
Alberto-Culver Company, 2525 Armitage
Ave, Melrose Park, IL 60160.

MC 115654 (Sub-3-5TA), filed May 2,
1980. Applicant: TENNESSEE
CARTAGE'CO., INC., P.O. Box 23193,
Nashville, TN 37202. Representative:
Jackie Hastings (same as above).
Foodstuffs (except in bulk), and
materials, supplies, and equipment
moving in conjunction with same, from
Atlanta, GA, Jackson, MS, and
Nashville, TN, to points in MS and LA.
Supporting shippers:-E. J.'Brach, 4656 W.
Kinzie St., Chicago, IL 60644; Nabisco
Confections, 810 Main St., Cambridge,.
MA 02139; R. M. Palmer Co., 77 Second
Ave., W. Reading PA 19611; Acme
Bonded Warehouse, 1500 Southland
Circle, Atlanta, GA 30325; Standard
Candy Company, 715 Mfissman Dr.,
Nashville, TN 37210.

MC 106194 (Sub-3-1TA), filed May 7,
1980. Applicant: AMERICAN HOLIDAY
VAN LINES, INC., 2323 Chipman St.,
Knoxville, TN 37917. Representative:
Stanley G. Emert, Jr. (same is
applicant). Household goods as defined
by the Commission between AL, CT, DE,
FL, GA, IL, IN, KS, KY, LA, MA, ME,
MD, MI, MN, MS, MO, NH, NJ, NY, NC,
OH, PA, RI, SC, TN, TX, VA, WV, WI
and DC. Supporting shippers: There are
17 supporting shipper statements which
can be examined at the Regional Office
in Atlanta, GA.

MC 147474 (Sub-3-3TA), filed May.7,
1980. Applicant: SOUTHWIRE
COMPANY, Transportation Div., 126
Fertilla St., Carrollton, GA 30117..
Representative: Theodore M. Forbes, Jr.,
4000 First National Bank Tower,,
Atlanta, GA 30303. PVC Plastic Resin
(except in bulk, in tank vehicles) from
Houston and Baytown, TX to the
facilities of Sun Products Corp.,
Carrollton, GA. Supporting shipper: Sun

Products Corp., P.O. Box 1280,
Carrollton, GA 30117.

MC 75840 (Sub-3-1TA), filed May 8,
1980. Applicant: MALONE FREIGHT
LINES, INC., P.O. Box 11103,
Birmingham, AL 35202. Representative:
Frank D. Hall, Postell & Hall, P.C., Suite
713, 3384 Pea'chtree Rd. NE., Atlanta, GA
30326. Plastic articles, from the plantsite
of L. B. Plastics, Inc., at Mooresville, NC,
to points in OH, PA, NJ, NY, MD, DE, -
WV, SC, GA & TN. Supporting shipper:
L. B. Plastics, Inc., P.O. Box 907,
Mooresville, NC 20115.

MC 146646 (Sub-3-7TA), filed May 7,
1980. Applicant: BRISTOW TRUCKING
CO., INC., P.O. Box 6355 A, Birmingham,
AL 35217. Representative: James W.
Segrest (same as applicant). Freight, all
kinds, in containers and empty,
containers between Mobile, AL and
New Orleans, LA. Supporting shipper:
Page & Jones, Inc., P.O. DrawerJ,
Mobile, AL 36601.

MC 42146 (Sub-3-3TA), filed May 7,
1980. Applicant: A. G. BOONE
COMPANY, P.O. Box 668126, 1812 W.
Morehead St., Charlotte, NC 28266.
-Representative: Floyd C. Hartsell, (same
as applicant). Contract carrier; irregular
routes; Such merchandise as is dealt in
by wholesale, retail and chain groce&,
and food business houses and in
connection therewith, equipment,
materials, and supplies used in the
conduct of such business between
points in NC, SC, GA, WV and VA for
the account of North South Beverages,
Inc., Charlotte, NC. Supporting shipper:
North South Beverages, Inc,, 3736'
Corporation Circle, Charlotte, NC 28216.

MC 148183 (Sub-3-4TA), filed May 6,
1980. Applicant: ARROW TRUCK
LINES, INC., P.O. Box.432, Gainesville,
GA 30503. Representative: Pauline E.
Myers, Suite 348, Pennsylvania Bldg.;
Pennslvania & 13th St., NW.,
Washington, DC 20004. Sugar in bags
and packages, except bulk or liquid from
the facilities of Godchaux-Henderson
Sugar Company, Inc. at Reserve and
Kenner, LA to points in VA, WV, NC,
SC, GA, FL, AL, MS, TN, KY, OH, IN,
MI,. WI, IL, IA, MO, AR, NB, KS, OK,
and TX. Supporting-shipper: Godchaux-
Henderson Sugar Company, Inc., P.O.
Box AM, Reserve, LA 70084.

MC 114552 (Sub-3-4TA), filed May 7,"
1980. Applicant: SENN TRUCKING
COMPANY, Post Office Drawer 220,
Newberry, SC 29108. Applicant's
representati-je: William P. Jackson, Jr.,
3426 N. Washington Boulevard, Post
Office Box 1240, Arlington, VA 22210.
Such commodities as are -dealt in or
used by agricultural equipment .
manufacturers and dealeis (except in
bulk), from the facilities of or utilized by

International Harvester Company, at or
near Canton and East Moline, IL, and
MemphiS, TN, to points in AL, FL, GA,
NC, SC, and VA. Supporting shipper: -
International Harvester Company, 401
North Michigan Avenue, Chicago, IL
60611.

MC 116254 (Sub-3-9TA), filed May 7,
1980. Applicant: CHEM-HAULERS, INC.,
P.O. Box 339, Florence, AL 35631.
Representative: M. D. Miller (same as
applicant). Dry cyanuric acid, in bulk, In
dump vehicles, from the plantsite of
Monsanto Co. at Luling, LA, to the
plantsite of Monsanto Co., Everett, MA.
Supporting shipper: Monsanto Co., 800
N. Lindbergh Blvd., St. Louis, MO 63160,

MC 19105 (Sub-3-2TA), filed May 7,
1980. Applicant: FORBES TRANSFER
COMPANY, INC., P.O. Box 3544,
Wilson, NC 27893. Representative:
Vance T. Forbes, Jr., P.O. Box 3544,
Wilson, NC 27893. Malt beverages in
containers, from Williamsburg, VA to
Shelby, NC. Supporting shipper: Fox
Distributing Company, P.O. Box 2412,
Shelby, NC 28150.

MC 143059 (Sub-3-4TA), filed May 7,,
1980. Applicant: MERCER
TRANSPORTATION CO., P.O. Box
35610, Louisville, KY 40232.
Representative: Clayte Binion, 1108
Continental Life Building, Fort Worth,
TX 76102. Suphur in bags, and bags,
between the facilities of International
Chemicals, Inc., at or near Mt. Pleasant,
TX and Middleport, OH, on the one
hand, and, on the other, points in the
United States (except AK and HI), Note:
In MC 143059 Sub 42F, applicant now
holds permanent authority to transport
the involved -ommodities between the
two orgins, on the one hand, and, on the
other, points in AL, AZ, AR, IL, IN, IA,
KS, KY, LA, MN, NM, NC, OH, OK, PA,
TN, TX, UT, VA and WV. Supporting
shipper: International Chemicals, Inc.,
Route 3, Box 270, Mt. Pleasant, TX 75455,

MC 121821 (Sub-3-STA), filed May 7,
1980. Applicant: TENNESSEE MOTOR
LINES, INC., 402 Maple Ave., Nashville,
TN 37210. Representative: Paul M.
Daniell, P.O. Box 872, Atlanta, GA
30301. Common carrier; regular route;
general commodities (except those of
unusual value, Glasses A and B
explosives, household goods as defined
by the Commission, commodities in
bulk, and those requiring special
equipment): (1) Between Knoxville, TN
and Tiptonville, TN: From Knoxville, TN
over 1-40 to its junction with U.S. Hwy
641, then over U.S. Hwy 641 to Camden,
TN, then over U.S. Hwy 70 to
Huntington, TN, then over U.S. Hwy 70A
to Atwood, TN, then over TN Hwy 104
to Dyersburg, TN, then TN Hwy 78 to
Tiptonville, TN serving Camden, Milan,
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Trenton, Bradford, Rutherford, Dyer,
Dyersburg and Ridgely, TN as
intermediate or off-route points; and (2)
Between Chattanooga, TN and
Nashville, TN: From Chattanooga, TN
over 1-24, serving Nashville, TN for
purpose of joinder with Route I only.
[No service proposed on traffic moving
between Nashville and Chattanooga.)
Supporting shippqr: There are 7
supporting shippers. Their statements
may be examined at the office listed
above.

MC 140389 [Sub-3-STA), filed May 7,
1980. Applicant: OSBORN
TRANSPORTATION, INC., P.O. Box
1830, Gadsden, AL 35902.
Representative: Clayton R. Byrd, P.O.
Box 304, Conley, GA 30027. Vegetable
oils and vegetable oil shortening, excepl
in bulk, from the facilities of SCM Corp.,
Louisville, KY to points in NY and PA.
Supporting shipper: SCM Corp., 900
Union Commerce Bldg., Cleveland, OH
44115.

MC 115162 (Sub-3-4TA), filed May 7,
1980. Applicant: POOLE TRUCK LINE,
INC., P.O. Drawer 500, Evergreen, AL
36401. Representative: Robert E. Tate
[same address as applicant]. (1)(a) Iron
and steel articles and pipe from Bay
County, FL to points in the United States
(except AK and HI); and (b) Materials,
supplies and equipment used in the
manufacture and distribution of
commodities named in Paragraph (1)(a)
above (except-commodities in bulk, in
tank vehicles), from points in the United
States [except AK and HI) to Bay
County, FL and (2) Iron and steel
articles and pipe and materials, supplies
and equipment used in the manufacture
and distribution of iron and steel
articles and pipe (except commodities in
bulk, in tank vehicles), between points
in the United States (except AK and HI).
Restriction: Restricted to traffic
originating at or destined to the facilities
utilized by the Berg Steel Pipe Corp.
(only applies to Paragraph 2]. Supporting
shipper:. Berg Steel Pipe Corp., P.O. box
2029, Panama City, FL 32401.

MC 115654 (Sub-3-7TA), filed May 2,
1980. Applicant: TENNESSEE.
CARTAGE CO., INC., P.O. Box 23193,
Nashville, TN 37202. Representative:
Jackie Hastings (same as above). (1)
Infant formula and pharmaceutical
products and (2) accessories for the
commodities listed in (1) above, in
vehicles equipped with mechanical
refrigeration, from the facilities of Ross
Laboratories at Columbus, OH to points
in AL, AR, LA, and MS. Supporting
shipper:. Ross Laboratories, 625
Cleveland Ave., Columbus, OH 43216.

MC 146352 (Sub--iTA), filed May 7,
1980. Applicant: AVERY TRUCKING

CO., INC., Post Office Box 426,
Dahlonega, GA 30533. Representative:
Tom Rainey, 206 Moores Dr., Dahlonega,
GA 30533. Contract carrier, irregular
routes, corrugated boxes and corrugated
sheets manufactured by, distributed by,
or utilized by International Paper
Company between the container plant
facilities of International Paper
Company located at or near
Georgetown, SC, on the one hand, and.
on the other, points in AL, AR, FL, GA,
KY, LA, MS, NC, SC, TN. and VA.
Restricted to traffic originating at or
destined to the facilities of International
Paper Company, except commodities in
bulk. Supporting shipper. International
Paper Company, 220 E. 42nd St., NY, NY
10017. -

MC 150759 (Sub-3-ITA); filed May 8,
1980. Applicant: BIRMINGHAM
PARCEL DELIVERY SERVICE, INC., 400
Second Court, N, Birmingham, AL 35203.
Representative: Kim G. Meyer, P.O. Box
872, Atlanta, GA 30301. Merchandise,
equipment and supplies sold, used or
distributed by a manufacturer of
cosmetics and toilet preparations from
Birmingham, Montgomery, Tiscaloosa,
AL [and their respective commercial
zones) to points in Marion, Winston,
Cullman, Lamar, Fayette, Walker,
Jefferson, St. Clair, Cleburne, Randolph,
Clay, Talladega, Shelby, Tuscaloosa,
Pickens, Sumter, Greene, Hale, Bibb,
Perry, Chilton, Coosa, Tallapoosa,
Chambers, Lee, Elmore, Autauga, Dallas,
Marengo, Choctaw, Wilcox, Lowndes,
Montgomery, Macon, Bullock and
Russell counties, AL, under a continuing
contract or contracts with Avon
Products, Inc. Supporting shipper:. Avon
Products, Inc., 2200 Cotillion Drive,
Atlanta, GA 30302.

MC 121396 (Sub-3-ITA], filed May 8,
1980. Applicant: GOGGIN TRUCK LINE
CO., INC., Cedar King Road, P.O. Box
1067, Shelbyville, TN 37160.
Representative: M. C. Ellis, Practitioner,
c/o Chattanooga Freight Bureau, Inc.,
1001 Market Street, Chattanooga, TN
37402. General commodities (except
those of unusual value, Classes A and B
explosives, household goods as defined
by the Commission (1) between points
in Dade, Catoosa, Murray, Walker,
Whitfield Counties, GA, on the one
hand, and on the other, points in
Bedford, Coffee, Davidson, Franklin,
Marshall, Moore, Rutherford Counties,
TN, and Chattanooga, TN (2) between
points in Bedford, Coffee, Davidson,
Franklin, Marshall, Moore, Rutherford
Counties, TN, and Chattanooga, TN.
Supporting shipper. There are 56
supporting shipper statements which
may be examined at ICC Regional
Office in Atlanta, GA.

MC 140484 (Sub-3-1TA), filed May 8,
1980. Applicant: LESTER COGGINS
TRUCKING, INC., P.O. Box 69, Fort
Myers, FL 33902. Representative: Frank
T. Day (same as above]. Frozen french
fried potatoes, from the facilities of Ore-
Ida Foods, Inc., at or near Plover, WI, to
Fort Myers, FL. Supporting shipper:
Scott's Wholesale Meats, 2126 Alicia
Street, Fort Myers, FL 33901.

MC 147127 (Sub-3-STA), filed April 17,
1980. Applicant: McLAURIN TRUCKING
COMPANY, P.O. Box 26506, Charlotte,
NC 28213. Representative: Donald J.
Balsley, Jr., Esq., Wick. Vuono & Lavelle,
h310 Grant Bldg., Pittsburgh, PA 15219.
General commodities, except those of
unusual value, Classes A and B
explosives, household goods as defined
by the Commission, commodities in
bulk, and commodities requiring special
equipment, in containers in trailers,
having on immediately prior or
subsequent movement by water, (1]
between Wilmington, NC Charleston,
SC and Savannah, GA, on the one hand,
and, on the other, Mecklenberg County,
NC. and (2) between Wilmington, NC
and Amherst, VA. Supporting shippers:
Meiwa. U.S.A., Inc.. 11600 Westinghouse
Blvd., Charlotte, NC, Kanematsu-Gosho,
U.S.A., Inc., 11800 Westinghouse Blvd..
Charlotte. NC; Crompton, Knowles
Corporation, 3001 N. Graham Street,
Charlotte, NC; Feibus and Company,
Inc., 4933 Brookshire Blvd., Charlotte,
NC and Hermle Black Forest Clocks,
P.O. Box 670, Amherst, VA 24521.

MC 148710 (Sub-3-1TA), filed April 6,
1980. Applicant: SEABOARD EXPRESS,
INC., 5724 New Peachtree Rd., Atlanta,
GA 30341. Representative: Michael D.
Bromley, Suite 805,666 Eleventh Street,
NW., Washington, DC 20001. Contract;
irregular cleaning, buffing, and polishing
compounds, textile softeners,
lubricating oil, deodorants and
disinfactants, except commodities in
bulk, from the facilities of Economics
Laboratory, Inc., at or near Joliet, IL, to
points in AL, FL, GA, KY, MO, NC, SC,
and TN, restricted to iransportation
conducted under a continuing
contract(s) with Economics Laboratory,
Inc., of St. Paul, MN. Supporting shipper:
Ecomomics Laboratory. Inc., Osborn
Bldg., St. Paul, MN 55102.

MC 145476 (Sub-3-ITA), filed April 29,
1980. Applicant: RAY MABRY d.b.a.
MABRY TRUCKING SERVICE, 307 Lime
St., Auburndale, FL 33823.
Representative: John G. Hardeman, 618-
United American Bank Bldg., Nashville.
TN 37219. Frozen foods and food
products except commodities in bulk) in
vehicles equipped with mechanical
refrigeration from Louisville and Brooks,
KY to points FL, MI, PA. NC, SC, TX, VA
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and WV. Supporting shipper Frozen
Foods Distributors, Inc., 1300 Outer
Loop, Louisville, KY 40219.

MC 124154 (Sub-3-2TA, filed:April
28, 1980. Applicant: WINGATE
TRUCKING CO., INC., P.O. Box 645,
Albany, GA 31703. Representative: W.
D. Wingate (same as applicant. Plant
defoliant between Mt. Pleasant, TN and
Fresno, CA. Supporting shipper: Mobile
Chemical Co., P.O. Box 26683,
Richmond, VA 23261.

MC 144082 (Sub-3-3TA), filed: April
28, 1980. Applicant: DIST/TRANS
MULTI-SERVICES, INC., d.b.a.
TAHWHEELALEN EXPRESS, INC., 1333
Nevada Blvd., P.O. Box 7191, Charlotte,
NC 28217. Representative: Wyatt E.
Smith (same as applicant). Contract
Carrier, irregular routes; such
dommodities as are dealt in, distributed
or used by auto service stores including'
but not limited to auto mufflers, tail and
exhaust pipes, shock absorbers and
straight steel tubing, from Chicago, IL to
Atlanta, GA. Restricted to service
performed under a continuing contract
on contracts with Midas International
Corp. Supporting shipper: Midas
International Corp., 4101 W. 42nd Place,'
Chicago, IL 60632.

MC 107107 (Sub-3-2TA), filed April 28,
1980. Applicant: ALTERMAN
TRANSPORT LINES, INC., 12805 N.W.
42nd Ave., Opa Locka, FL 33054.
Representative: Sidney Alterman (same'
as applicant). Foodstuffs (except
commodities in bulk, in vehicles
equipped with mechanical refrigeration,
from the facilities of General Foods
Corp., located at Evansville, IN, to
points in AL, FL, GA, MS, SC, NC, and
TN. Restricted to traffic originating at
the named origin and destined to points
in the named destination states.
Supporting shipper: General Foods
Corp., 250 North St., White Plains, NY
10625.

MC 107107 (Sub-3-2TA), filed April 28,
1980. Applicant: ALTERMAN
TRANSPORT LINES, INC., 12805 N.W.
42nd Ave., Opa Locka, FL 33054.
Representative: Sindney Alterman
(same as applicant]. Foodstuffs (except
commodities in bulk), in vehicles
equipped with mechanical refrigeration,
from the facilities of General Foods -
Corp., located at Evansville, IN, to
points in AL, FL, GA, MS, SC, NC, and
TN. Restricted to traffic originating at
the named origin and destined to points
in the named destination states.
Supporting shipper: General Foods
Corp., 250 North St., White Plains, NY,
10625.

MC 25798 (Sub-3-3TA), filed April'25,
1980. Applicant: CLAY HYDER
TRUCKING LINES, INC., P.O. Box 1186,

Auburndale, FL 33823. Representative
Tony G. Russell (same as applicant).
Residential steel entrance doors, door
lites, door jams, steel garage doors,
material used and useful in construction
Of same, from the facilities of Taylor
Building Products at or near West
Branch, MI, to Auburndale, FL.
Supporting shipper: Taylor Building
Products, P.O. Box 1307, 350 Progress
Rd., Auburndale, FL 33823.

MC 111302 (Sub-3-4TA), filed April 25,
1980. Applicant: HIGHWAY
TRANSPORT, INC., P.O. Box 10108,'
Knoxville, TN 37919. Representative:
David A. Petersen (same as applicant).
Liquid solvents, in bulk, in tank
vehicles, from the facilities of Whitaker
Oil Co. in Atlanta, GA, Columbus, GA,
and Panama City, FL, to points in AL,

'GA, FL, NC, SC, and TN. Supporting
shipper: Whitaker Oil Co., 1557 Marietta
Rd., NW, Atlanta, GA 30318.

MC 140123 (Sub-3-ITA, filed April 28,
1980. Applicant: GRAHAM TRANSFER,
INC., Rt. 2, Main St., Linden, TN 37096.
Representative: Roland M. Lowell, 618
United American Bank Bldg., Nashville,
TN 37219. Rail ties, cross arms and -
crossing blanks from points in TN on
dnd. west of 1-65 (except Memphis and
Nashville, TN, Houston and Henry
Counties, TN) to Columbus, MS and its
commercial zone. Supporting shipper:
Kerr McGee Chemical Corp., Kerr
McGee Center, P.O. Box 25861,
Oklahoma City, OH 73125.

MC 121664 (Sub-3-15TA), filed April
29, 1980. Applicant: HORNADY TRUCK
LINE, INC., P.O. Box 846, Monroeville,
AL 36460. Representative: W. E. Grant,
1702 First Ave. S., Birmingham, AL
35233. Roofing and roofing materials
from Peachtree, GA to KY, TN, AR, AL,
MS, and LA. Supporting shipper:
Flintkote Co., P.O. Box 800, Dallas, TX
75062.

MC 145722 (Subz3-TA, filed.April 28,
1980. Applicant: REM LEASING, INC.,
144 Royal Rd., Jamestown, NC 27282.
Representative: Chester A. Zyblut, 366
Executive Bldg., 1030 Fifteenth St., NW.,
Washington, DC 20005. Textile products,
and materials used in the manufacture
thereof from points in NC and SC to
Atlafita, GA, Tulsa, OK and points in -
CA. Supporting Shipper: Fabricut, Inc.,
9303 E. 46th St., Tulsa, OK 74145.

MC 145635 (Sub-3-ITA), filed April 28,
1980. Applicant: THOMAS R. REED
d.b.a., RANDLE REED TRUCKING, Rt. 4,
Box 50C, Louisville, MS 39339.'
Representative: Harold D. Miller, Jr.,
P.O. Box 22567, Jackson, MS 39205.
Contract carrier; irregular routes; Brick
and structural tile (1) between the
facilities of Delta-Shuqualak Brick & Tile
Co., Inc., at or near Shuquhlak, MS, and

the facilities of Delta-Macon Brick & TIle
Company, Inc., at or near Macon, MS, on
the one hand, and, on the other, points
in AL, AR, FL, GA, KY, LA, MO, OK,
TN, and TX, and (2] from points in IN to
the facilities of Delta-Shuqualak Brick &
Tile Co., Inc., at or near Shuqualak, MS,
and the facilities of Delta-Macon Brick &
Tile Company, Inc.1 at or nehr Macon,
MS. Restricted to transportation
performed under a continuing contract
or contracts with Delta Brick & Tile Co.,
Inc., Indianola, MS. Supporting Shipper:
Delta Brick & Tile Company, Inc.,
Indianola, MS 38751.

MC 146451 (Sub-3-3TA), filed April 24,
1980. Applicant: WHATLEY-WHITE,
INC., P.O. Box 6, Dothan, AL 36302,
Representative: Bruce E. Mitchell, Suite
520, Lenox Towers S,, 3390 Peachtree
Rd., NE., Atlanta, GA 30326. Plumbing
fixtures and materials, equipment and
supplies used in the manufacture and
distribution of plumbing fixtures
between the facilities of Eljer Plumbing.
ware at or near Ford City, PA and
Salem, OH and points in AL, GA, FL and
MS. Supporting shipper: Eljer
Plumbingware, Pittsburgh, PA.

MC 146451 (Sub-3-4TA], filed April 24,
1980: Applicant: WHATLEY-WHITE,
INC., P.O. Box 6, Dothan, AL 36302,
Representative: Bruce E. Mitchell, Suite
520, Lenox Towers S., 3390 Peachtree
Rd., NE., Atlanta, GA 30326. Plastic
articles and such materials, equipment
and supplies used or useful in the
production and distribution of plastic
articles between Reidsville, NC and
points in GA and AL. Supporting
shipper: Zarn, Inc,, Northeast Market St.
Ext., Reidsville, NC 27320.

MC 124154 (Sub-3-ITA), filed April
1980. Applicant: WINGATE TRUCKING
COMPANY, INC., P.O. Box 645, Albany,
GA 31703, Representative: W. D.
Wingate, (same as applicant. (1) Paper
and paper articles and wood pulp
(except in bulk) and (2) materials,
equipment and supplies used in the
manufacture and distribution of
commodities described in (1) above
(except commodities in bulk and those
requiring special equipment between,
the facilities of Bowater Southern Paper
Corp. at or near Calhoun, TN and points
in TX. Supporting shipper: Bowater
Southern Paper Corp., Calhoun, TN
37309.

MC 146451 (Sub-3-5TA, filed April 24,
1980. Applicant: WHATLEY-WHITE,
INC., P.O, Box 6, Dothan, AL 36302.
Representative: Bruce E. Mitchell, Suite
520, Lenox Towers S., 3390 Peachtree
Rd., NE., Atlanta, GA 30326.
Polypropylene sheeting and materials,
equipment and supplies used in the
manufacture and distribution of

I I
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polypropylene sheeting between
Moultrie, GA, Indianapolis, IN and
Lexington, KY. Supporting shipper:
Mining Environments, Inc., P.O. Box
11929, Lexington, KY 40507.

MC 95540 (Sub-3-10), filed April 28,
1980. Applicant: WATKINS MOTOR
LINES, INC., 1144 W. Griffin Rd., P.O.
Box 1636, Lakeland, FL 33802.
Representative: Benjy W. Fincher (same
address as applicant). General
commodities (except those of unusual
value, classes A and B explosives,
household goods as defined by the
Commission, commodities in bulk and
those requiring special equipment) from
points in MA and VT to points in CO,
FL, GA, IN, IA, KS, MI, MN, MO, NE,
NY, NC, OH, OK, SC, TN, TX, and WI.
Restricted to the transportation of traffic
originating at the facilities of New
England Shipping Association Co-
Operative or at the facilities of its
members originating at the named
origins and destined to the indicated
destinations. Supporting shipper:. New
England Shipping Association Co-
Operative, 1029 Pearl St., Brockton, MA
02403.

MC 126679 (Sub-3-ITA), filed April 18,
1980. Applicant: DENNIS TRUCK LINES,
INC., P.O. Box 189, Vidalia, GA 30474.
Representative: Virgil H. Smith, Suite 12,
1587 Phoenix Blvd., Atlanta, GA 30349.
(1) Concrete pipe, conduits and
manholes from the facilities utilized by
the Hermitage Concrete Pipe Co., and
Knoxville Concrete Pipe and Products
Co. at or near Knoxville, TN to points in
AL, FL, GA, DE, MD, MS, NC, SC, TN,
and VA; and (2) Equipment, materials
and supplies used in the manufacture of
concrete pipe, conduits and manholes
from points in AL, FL, GA, DE, MD, MS,
NC, SC, TN, and VA to the facilities
utilized by Hermitage Concrete Pipe Co.,
and Knoxville Concrete Pipe & Products
Company at or near Knoxville, TN.
Supporting shipper:. Hermitage Concrete
Pipe Co., P.O. Box 3288, Knoxville, TN
37917.

MC 37896 (Sub-3-1TA), filed April 15,
1980. Applicant: YOUNGBLOOD
TRUCK LINES, INC., P.O. Box 1048,
Fletcher, NC 28732. Representative:
Charles Ephraim, Suite 600,1250
Connecticut Ave., NW., Washington, DC
20036. Jute and cotton products from
Boston, MA to points in AL, GA, IL, MD,
NJ, NY, PA and OH. Supporting
shippers: Farnsworth Fibre Corp., 185
Old Colony Ave., Boston, MA 02127, and
Sherman Feinberg Corp., 185 Old Colony
Ave., Boston, MA 02127.

MC 109708 (Sub-3-ITA), filed April 16,
1980. Applicant: INDIAN RIVER
TRANSPORT, INC., 2580 Executive Rd.,
P.O. Box AG, Dundee, FL 33838.

Representative: Elbert Brown, Jr.,
registered practitioner, P.O. Box 1378,
Altamonte Springs, FL 32701. Cranberry
Juice and concentrate between the
facilities of Ocean Spray Cranberries,
Inc., and its co-packing facilities now in
operation and all future sites in the
Continental United States. Supporting
shipper:. Ocean Spray Cranberries, Inc.,
7800 S. 60th Ave., Kenosha, WI 53142.

MC 143059 (Sub-3-3TA), filed April 21,
1980. Applicant: MERCER
TRANSPORTATION CO., P.O. Box
34510, Louisville, KY 40232.
Representative: John M. Nader, 1600
Citizens Plaza, Louisville, KY 40202. (1)
Carbon wood products, charcoal, lighter
fluid, hickory chips, and related items,
and (2) equipment, materials, and
supplies used in the distribution of the
commodities in (1), above, from Scotia,
NY to points in MA, NH, ME, CT, DE,
NJ, RI, MD, PA, VA, VT, and WV,
restricted to the transportation of traffic
originating at the facilities of Husky
Industries, at or near Scotia, NY.
Supporting shipper: Husky Industries,
Inc., 62 Perimenter Center East, Atlanta,
GA 30346.

MC 150706 (Sub-3-ITA), filed April 16,
1980. Applicant: NEELY TRANSPORT,
INC., 1500 2nd Street, Birmingham, AL
35214. Representative: Thomas R. Neely,
III, 1500 2nd Street, Birmingham, AL
35214. Liquid Asphalt, in bulk, in tank
vehicles equipped with burners, from
Birmingham, AL to Memphis, TN.
Supporting shipper:. Celotex
Corporation, 1327 Erie Street,
Birmingham, AL 35224.

MC 116300 (Sub-3-3TA), filed April 29,
1980. Applicant: NANCE AND
COLLUMS, INC., P.O. Drawer J,
Fernwood, MS 39835. Representative:
Harold D. Miller, Jr., 17th Floor, Deposit
Guaranty Plaza, P.O. Box 22567,
Jackson, MS 39205. Proppant, from New
Iberia, LA to points in AL, AR. CO, FL,
GA, IL, IN, KS, KY, Ml, MO, NM, NC,
OH, SC, TN, VA, WV, & WY. Supporting
shipper:. The Carborundum Co., Star Rt.
B-Box 390C, New Iberia, LA 70560.

MC 59150 (Sub-3-3TA), filed April 28,
1980. Applicant: PLOOF TRUCK LINES,
INC., 1414 Lindrose Street, Jacksonville,
FL 32206. Representative: Martin Sack,
Jr., 1754 Gulf Life Tower, Jacksonville,
FL 32207. Construction Materials and
Equipment, Materials and Supplies used
in the manufacture, installation and
distribution of Construction Materials,
between Tucker, GA and points in AL,
FL, MS. NC, SC, TN and VA. Supporting
shipper. Ruco of Atlanta Inc., 2014 Steel
Dr., Tucker, GA 30084.

MC 59150 (Sub-3-2TA), filed April 28,
1980. Applicant: PLOOF TRUCK LINES,
INC., 1414 Lindrose Street, Jacksonville,

FL 32206. Representative: Martin Sack,
Jr., 1754 Gulf Life Tower, Jacksonville,
FL 32207. Concrete products, from
Knoxville, TN, to points in FL, AL, GA,
NC, SC, LA. MS and VA. Supporting
shipper. Hermitage Concrete Pipe Co.,
P.O. Box 3288, Knoxville, TN 37917. -

MC 146233 (Sub-3-ITA), filed April 25,
1980. Applicant: BOBBY REEVES CO.,
INC.. P.O. Box 630, Route No. 3,
Adairsville, GA 30103. Representative:
Mark S. Gray, P.O. Box 872. Atlanta, GA
30301. Contract carrier- irregular routes:
Such commodities as are dealt in by
manufacturers of 'steel wire products,
between the facilities of Bekaert Steel
Wire Corp., Rome, GA, on the one hand,
and, on the other, Abbeville, SC;
Natchez, MS; Hohenwald, Lavergne, and
Union City, TN; Danville, VA; Charlotte,
Forest City, Haw River and Wilson, NC;
Mountain Home and Van Buren, AR;
Mayfield. KY; Decatur, Galesburg and
Mt. Vernon, IL; Akron, Bucyrus, Findlay,
Marion, Ravenna and Youngstown, OH;
Carlisle, Oaks and Pottstown. PA; Iowa
and Topeka, KS; Lawton and Miami,
OK; Waco, TX; Tonawanda, NY; Des
Moines, IA; Detroit, MI; and Eau Claire,
WI. Restricted to traffic orginating at or
destined to the facilities of Bekaert Steel
Wire Corp. Supporting shipper- Bekaert
Steel Wire Corp., P.O. Drawer C, Rome,
GA 30161.

MC 107912 (Sub-3--ITA), Filed April 28,
1980. Applicant: REBEL MOTOR
FREIGHT, INC., 3934 Homewood,
Memphis, TN 38118. Representative: A.
Doyle Cloud, Jr., 2008 Clark Tower, 5100
Poplar Avenue, Memphis, TN 38137.
Plastic resins and compounds and
materials, equipment and supplies
utilized in the production and
distribution thereof, between the
facilities of Ethyl Corporation located at
or near Baton Rouge, LA, and Gallman,
MS. Supporting shipper: Ethyl
Corporation. Ethyl Tower, 451 Florida
Blvd., Baton Rouge, LA 70801.

MC 120910 (Sub-3-4TA), filed March
21, 1980. Applicant: SERVICE EXPRESS.
INC., P.O. Box 1009, Tuscaloosa, AL
35401. Representative: Richard Davis
(same address as applicant). (1)
Charcoal briquettes, hickory chips,
vermiculite, charcoal lighter fluid.
fireplace logs [compressed sawdust wax
impregnated), related barbecue items;
and (2) Materials, equipment and
supplies used in the manufacture, sale
and distribution of the items in (1),
between points in the United States
(except AK and HI), restricted to traffic
moving from, to, or between the
facilities, warehouses and distribution
centers of The Kingsford Company.
Supporting shipper: The Kingsford
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Company, P.O. Box 1033, Louisville, KY
40201.

MC 85970 (Sub-3-3TA), filed April 21,
1980. Applicant: SARTAIN TRUCK
LINE, INC., 1354 N. Second Street,
Memphis, TN 38107. Representative:
Warren A. Goff, 2008 Claik Tower, 5100
Poplar Avenue, Memphis, TN 38137.
Rubber, rubber products and such
commodities as are manufactured,
processed or dealt in by manufacturers
of rubber and rubber products, and
equipment, materials and supplies used
in the manufacture of rubber and rubber
products, except commodities in bulk,
between the facilities of The Goodyear
Tire & Rubber Company located at or
near Union City, TN, on the one hand,
and, on the other, points in the states of
NY, NJ,"PA, DE, MD, VA, NC, SC, GA,
AL, MS, LA, KY, OH, IN, IL, MI, WI,
MN, MO, KS, OK and TX. Supporting
shipper: The Goodyear Tire & Rubber
Co., 1144 E. Market St., Akron, OH
44316.

MC 146281 (Sub-3-4TA), filed April 28,
1980. Applicant: SILVER FLEET
EXPRESS, INC., P.O. Box 6089,
Knoxville, TN 37914. Representative:
Henry E. Seaton, 929 Penn, Bldg., 425
13th St., NW., Washington, DC 20004.
Rubber compound, electrical wire and
materials, supplies and equipment used
in the manufacture of electrical wire
between the facilities of the Belden
Corporation at or near Richmond, IN, on
the one hand, and, on the other, its
facilities at Jena, LA. Supporting
shipper: Belden Corporation, 2000 S.
Batavia Ave., Geneva, IL 60134.

MC 127625 (Sub-3-1TA), filed April 28,
1980. Applicant: SANTEE CEMENT
CARRIERS, INC., Holly Hill, SC 29059.
Representative: Frank B. Hand, Jr., P.O.
Drawer C, Berryville, VA 22611. Lumber,
building, and construction board
produced from wood or woodresiduals
or both, from Holly Hill and Walterboro,
SC to Georgetown and Charleston, SC.
Supporting shipper: Holly Hill Lumber
Co., P.O. Box 128, Holly Hill, SC 29059.

MC 150713 (Sub-3-ITA), filed April 28,
1980. Applicant: U-FILL'ER-UP, INC.,
P.O. Box 9718,,Greensboro, NC 27408.
Representative: Terrell C. Clark, P.O.
Box 25, Stanleytown, VA 24168.
Gasoline and gasahol, in bulk in tank
vehicles, (1) from Spartanburg County,
SC to points in NC, (2) from
Mecklenburg and Johnston counties, NC
to points in SC. Supporting shippers:
Turner Markets, 1500 Second Loop Rd.,
Florence, SC 29501. Short Stop Food
Markets, 1015 Hope Mills Rd.,
Fayetteville, NC 28304. Ice Service Inc.,
237 Valley St., Asheville, NC28801,
Quick Shop Food Stores, 120 E. Butler,
Mauldin, SC.

: MC 116254 (Sub-3-8TA), filed April 28,
1980. Applicant: CHEM-HAULERS, INC.,
P.O. Box 339, Florence, AL 35631.
Represent~live: Mr. M. D. Miller (same
address as applicant). .Toluenesulfonic
Acid in bulk, in tank vehicles, from
Birmingham, AL to Nitro, WV.
Supporting shipper:.Monsanto Company,
800 North Lindbergh Boulevard, St.
Louis, MO 63166.

MC 144069 (Sub-3-5TA), filed April 25,
1980. Applicant: FREIGHTWAYS, INC.,
P.O. Box 5204, Charlotte, NC 28225.
Representative: W. T. Trowbridge (same
address as applicant). Iron and steel
articles between the facilities of Oceana
Corp. at or near Darlington, SC on the
one hand and on the other points in and
east of WI, IL, KY, TN and MS.
Supporting shipper: Oceana Corp., Hwy.
17, Pawleys Island, SC.
. MC 108676 (Sub-3-3TA), filed April 22,

1980. Applicant: A. J. METLER
HAULING & RIGGING, INC., 117
Chicamauga Ave., N.E., Knoxville, TN
37917. Representative: Fred F. Bradley,
P.O. Box 773, Frankfort, KY 40602. Flat
glass, fiom Nashville, TN, to points in
and west of ND, SD, NE, KS, CO, and
NM. Supporting shipper: Ford Motor Co,
Nashville Glass Plant, P.O. Box 1355,
Nashville, TN 37202.

MC 108370 (Suib-3-1TA}, filed April 21,
1980. Applicant: BANANA
TRANSPORT, INC., 12712 North Oregon"
Ave., Tampa, FL 33612. Representative:
John G. Hardeman, 618 United American
Bank Bldg., Nashville, TN 37219. Meat,
nieat products, meat by-products, and
articles distributed by meat
packinghouses as described in Sections
A & C ofAppendix I to the report and
description in Motor Carrier Certificate
61-MC209 and 766 (except hides and
commodities in bulk) and foodstuffs
when moving in mixed loads with
articles listed in (1) above (1) from the
facilities of Oscar Mayer & Co. at or
near Goodletsville, TN to AL, FL, and
GA and (2) from the facilities of Oscar
Mayer & Co. at or near Beardstown, IL
to facilities of Oscar Mayer & Co. at
Goodlettsville, TN and FL. Supporting
shipper: Oscar Mayer & Co., P.O. Box
7188, Madison, WI 53707.

MC 146646 (Sub-3-6TA), filed April 28,
1980. Applicant: BRISTOW TRUCKING
CO., P.O. Box 6355 A, Birmingham, AL
35217. Representative: James W. Segrest
(same address as applicant). Plastic
cases and cassettes from the facilities of
Filam National Plastics, Inc. located at
or near Los Angeles, CA to Dothan, AL;
East Rutherford, NJ; Sarasota, FL; Tulsa,
OK; Dallas, Houston, and Laredo, TX.
Supporting shipper: Filam National
Plastic, Inc.; 416 W. El Segundo Blvd.,
Los Angeles, CA 90061.

MC 124154 (Sub-3-2TA), filed April 28,
1980. Applicant: WINGATE TRUCKING
CO., INC., P.O. Box 645, Albany, GA
31703. Representative: W. D. Wingate,
P.O. Box 645, Albany, GA 31703,
Agricultural fertilizers, chemicals, and
products, supplies and raw materials
used in the manufacture, distribution
and sale, except in bulk, between AL,
AR, AZ, FL, GA, CA, LA, MD, MS, NC,
NY, NJ, OK, PA, SC, TN, KY, TX, VA, .
WV, IA, KS, MO, IN, SD, ND, WA, WI,
OH, NE and MI. Supporting shipper:
Helena Chemical Company, 5100 Poplar
Avenue, Suite 3200, Memphis, TN 38137,

MC 138882 (Sub-3-12TA), filed April
28, 1980. Applicant: WILEY SANDERS
TRUCK LINES, INC., P.O. Drawer 707,
Troy, Alabama 30081. Representative:
John J. Dykema, P.O. Drawer 707, Troy,
Alabama 36081. (1) Plastic containers,
(a) Between the facilities of Sewell
Plastics, Inc. located at or near Atlanta,
GA, Charlotte, NC, Reserve, LA,
Orlando, FL, Hollywood, FL, Collierville,
TN, Mableton, GA, Havre de Grace, MD,
Kansas City, KS, Stone Mountain, CA,
Arlington, TX, Jackson, MS, Dallas, TX,
New Stanton, PA, Greenville, SC,
Houston, TX and Phoenix, AZ and (b)
From the facilities of Sewell Plastics,
Inc. named in (a) above to points in AL,
AR, CA, FL, DC, GA, KS, KY, IL, IN, IA,
LA, MS, MO, MD, NV, NM, NY,.NC, OH,
OK, SC, PA, TN, TX, UT, VA, and WV.
(2) Plastic preforms or plastic base cups
forplastic containers From the facilities
of Sewell Plastics, Inc. at or near
Atlanta, GA, the facilities of Coats and
Clark, Inc. at or near Seneca, SC, and
the facilities of Southeastern Kusan, Inc.
at or near Greenville, SC to the facilitlou
of Sewell Plastics, Inc., named in (1)(a)
above (3) Materials, equipment and
supplies used in the manufacture and
distribution of plastic containers or
parts therefor (except commodities in
bulk) From points in the destination
states named in (1)(b) above, to the
facilities of Sewell Plastics, Inc. named
in (1)(a) above. Supporting shipper:
Sewell Plastics, Inc., 5111 Phillip Lee
Drive, Atlanta, GA 30336.

MC 144027 (Sub-3-2TA), filed April 28,
1980. Applicant: WARD CARTAGE &
WAREHOUSING, INC., Route 4,
Glasgow, KY 42141. Representative:,
Henry E. Seaton, 929 Pennsylvania
Building, 425 13th Street, NW.,
Washington, DC 20004. Household
Appliances, Equipment, Materials and
Supplies used in the manufacture and
distribution of commodities named from
the facilities of the General Electric Co.
at Louisville, KY, to points in FL east of
the Apalachicola River. NOTE:
Applicant proposes to interline at
Miami, Tampa, Jacksonville, and

I .
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Orlando, FL. Supporting shipper:
General Electric Company, Appliance
Park, Louisville, KY 40225.

MC 146646 (Sub-3-TA), filed April 21,
1980. Applicant: BRISTOW TRUCKING
COMPANY, P.O. Box 6355 A,
Brimingham, AL 35217. Representative:
James W. Segrest (same address as
applicant). (1) Bleach, soap powders;
washing powders; liquid detergen
ammonia; soap pads; fabric softener, (2)
materials, equipment and supplies used
in the manufacture, sales, and
distribution of commodities named in
(1) above between Hapeville, GA and
points in AL, TN, FL, SC, NC, NJ and TX.
Supporting shipper. Purex Corporation,
1414 N. Radcliffe St., Bristol, PA.

MC 114334 (Sub-3-4TA), filed April 28,
1980. Applicant- BUILDERS
TRANSPORTATION COMPANY, 3710
Tulane Road, Memphis, TN 38116.
Representative: Dale Woodall, 900
Memphis Bank Building, Memphis, TN
38103. Asphalt roof ing products from
Stephens, AR and Camden, AR to points
in OK, MO. KY, TN, IL, IN, AL, LA, and
MS. Supporting Shipper. Elk
Corporation, P.O. Box 37, Stephens, AR
71764.

MC 125305 (Sub-3-5TA), filed April 16,
1980. Applicant- BOYD BROTHERS
TRANSPORTATION COMPANY, INC.,
RFD 1, Box 18, Clayton, AL 36016.
Representative: George A. Olsen, P.O.
Box 357, Gladstone, NJ 07934. Cans and
can ends, metal and/or aluminum
between plantsites and warehouses of
Continental Can Company in Perry, GA
and Atlanta, GA and points in FL.
Supporting shipper:. Continental Can
Company, 22 Executive Park, W., NE,
Atlanta, GA 30329.

MC 97394 (Sub-3-2TA), filed April 25,
1980. Applicant: BOWLING GREEN
EXPRESS, INC., P.O. Box 13303,
Louisville, KY 40213. Representative:
Henry E. Seaton, 929 Pennsylvania
Building, 425 13th Street, N.W.,
Washington, DC 20004. General
Commodities (except those of unusual
value, classes A & B explosives,
household goods as defined by the
Commission, commodities in bulk, and
those requiring special equipment),
between Bowling Green, KY, and points
in its commercial zone, on the one hand.
and, on the other, points in AR.
Applicant intends to tack and interline.
Supporting Shippers: There are fifty one
supporting shippers which may be
examined at the ICC Regional Office in
Atlanta, Georgia.

MC 133917 (Sub 3-2), filed April 28,
1980. Applicant: CARTHAGE FREIGHT
LINES, INC., P.O. Box 315, Carthage, TN
37030. Representative: Henry E. Seaton,
929 Pennsylvania Bldg., 425 13th Street,

NW., Washington, DC 20004. (1) Such
commodities as are dealt in by
wholesale, retail and chain grocery and
food business houses (except frozen
commodities and commodities in bulk),
from the facilities of The Clorox
Company, at or near Atlanta, GA, to
points in the States of KY and TN, (2)
Materials, equipment and supplies used
in the manufacture, sale and
distribution of the commodities listed in
part (1) above, from points in the states
of KY and TN to the facilities of the
Clorox Company at or near Atlanta, GA.
Supporting shipper:. The Clorox
Company, P.O. Box 24305,1221
Broadway, Oakland, CA 94612.

MC 144082 (Sub 3-2), filed: April 22,
1980. Applicant: DIST/TRANS MULTI-
SERVICES, INC., d.b.a.
TAHWHEELALEN EXPRESS, INC., 1333
Nevada Boulevard, Post Office Box 7191,
Charlotte, North Carolina 28217.
Representative: Wyatt E. Smith, 1333
Nevada Boulevard, Post Office Box 7191,
Charlotte, North Carolina 28217.
Contract Carrier, such commodities as
are dealt in, distributed or used by auto
service stores including but not limited
to auto mufflers, tail and exhaust pipes,
shock absorbers and straight steel
tubing, from Hartford, Wisconsin to
Atlanta, Georgia, restricted to service
performed under a continuing contract
or contracts with Midas International
Corporation. Supporting shipper:. Midas
International Corporation of Chicago,
Illinois.

MC 144827 (Sub 3-ITA), filed April 24,
1980. Applicant: DELTA MOTOR
FREIGHT, INC., 2877 Farrisview,
Memphis, TN 38118. Representative: R.
Connor Wiggins, Jr., Suite 909,100 North
Main Building, Memphis, TN 38103.
Television cabinets from the facilities of
Kyowa America Corp. at Atlanta, GA to
the facilities of Sharp Manufacturing
Company of America at Memphis, TN.
Restricted to traffic originating at or
destined to the named facilities.
Supporting shippers: Sharp
Manufacturing Company of America,
Sharp Plaza Blvd., Memphis, TN 38193.
Kyowa America Corp., 500 Wharton
Circle, Atlanta, GA 30330.

MC 125037 (Sub-3-1TA), filed April 29.
1980. Applicant: DIXIE MIDWEST
EXPRESS, INC., P.O. Box 372,
Greensboro, AL 36744. Repretsentative:
John R. Frawley, Jr., Attorney at Law,
5506 Crestwood Blvd. Birmingham, AL
35212. Office futniture, parts, materials
and supplies used in the manufacture.
sale and distribution of office furniture
(except commodities in bulk); between
the facilities of United Chair Co., A
Division of U.S.I., Inc., at or near Leeds,
AL, on the one hand and on the other,

TX, LA, AR. MS, OK and AL
commodities are shipped with multi-
drop loads bound for TX. LA, MS, AR
and OK destinations. Supporting
shipper(s): United Chair, Divsion of
U.S.I.. P.O. Box 96, Leeds, AL 35094.

MC 137836 (Sub-3-1TA), filed April 29,
1980. Applicant: F B M TRUCKING INC.,
Hwy 54 East. P.O. Box 513, Fayetteville,
Ga. 30214. Representative: Mrs. Dorothy
Meatows, (same Address as Applicant].
Shears Steel Working Machine; Plate or
Sheet Metal Bending; Machine Parts;
Machine knives, from Greensboro, NC
to AZ. NV, and CA. Supporting
shipper(s): Meyer Machinery, 2528 S.
Santa Fe Ave., Los Angles, Ca. 90058.

MC 11220 (Sub-3-3TA), filed April 21,
1980. Applicant: GORDONS
TRANSPORTS, INC., 185 West
McLemore Avenue, Memphis, TN 38101.
Representative: James J. Emigh, P.O. Box
59, Memphis, TN 38101. General
commodities (except those of unusual
value, Classes A and B explosives,
household goods as defined by the
Commission, commodities in bulk. and
those requiring special equipment), (1]
Between Houston, TX and Baton Rouge,
LA: From Houston over Interstate Hwy
10 to Baton Rouge; also from Houston
over U.S. Hwy 90 to junction TX Hwy
12, then over TX Hwy 12 to junction LA
Hwy 12. then over LA Hwy 12 to
junction U.S. Hwy 190. then over U.S.
Hwy 190 to Baton Rouge, and return
over the same routes; (2) Between
Houston, TX and Texarkana AR-TX:
From Houston over U.S. Hwy 59 to
Texarkana and return over the same
route; (3) Between Texarkana, AR-TX
and Greenville, MS: From Texarkana
over U.S. Hwy 82 to Greenville, and
return over the same route; (4) Between
Dallas, TX and Little Rock, AR. From
Dallas over Interstate Hwy 30 to Little
Rock; also from Dallas over U.S. Hwy 67
to Little Rock. and return over the same
routes; (5) Between Dallas, TX and
Jackson, MS: From Dallas over
Interstate Hwy 20 to Jackson; also from
Dallas over U.S. Hwy 80 to Jackson; and
return over the same routes; (6) Between
Logansport, LA and Mansfield, LA. From
Logansport over U.S. Hwy 84 to
Mansfield, and return over the same
route; (7) Between Texarkana, AR-TX.
and junction U.S. Hwys 71 and 190 near
Krotz Springs, LA: Texarkana over U.S.
Hwy 71 to junction U.S. Hwy 190. and
return over the same route; (8] Between
Shreveport, LA and Lake Charles, LA:
From Shreveport over U.S. Hwy 171 to
Lake Charlers. and return over the same
route; (9) Between junction U.S. Hwys
165 and 90 near Iowa, LA and Montrose,
AR: From junction U.S. Hwys 165 and 90
over U.S. Hwy 165 to Montrose, and
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return over the same route; (1O)Between
Crowley, LA and Turkey Creek, LA:
From Crowley over LA.Hwy 13 to turkey
Creek, and return over thesame route;
(11) Between Lafayette, LA and El -
Dorado, AR: From Lafayette over U.S.
Hwy 167 to El Dorado, and return over
the same route; (12) Between Leesville,
LA and Natchitoches, LA: From
Leesville over LA Hwy 8 to junction LA
Hwy 28, then-over LA Hwy 28 to .-
junction U.S. Hwy 84 near Archie, LA,
then over U.S. Hwy 84 to junction LA
Hwy 6, then over LA Hwy 6 to
Natchitoches, and return over the same
route; (13) Between Toomey, LA and
New Orleans, LA: From Toomey over
U.S. Hwy 90 to-New Orleans, and return
over the same route; (14) Between
Lafayette, LA and junction LA Hwy 182
and U.S. Hwy 90 near Jeanerette, LA:
From Lafayette over LA Hwy 182 to
junction U.S. Hwy 90, and return over
the same route. Serving all intermediate
points in AR, LA and MS on Routes 1
through 14, inclusive, and serving as off-
route points, Camden and East Camden,
AR; Colfax, Fort Polk, Haynesville, -
Lockport, Mathews, and St. Martinsville,
LA; and the facilities of International
Paper Company at br near Camden, AR
and Springhill, LA. (15) Between Fort
Smith, AR and Texarkana, AR-TX,
serving no intermediate points: From
Fort Smith over U.S. Hwy 71 to
Texarkana, and return over the same
route; (16] Between Little Rock, AR and
El Dorado, AR, serving no intermediate
points: From Little Rock over U.S. Hwy
167 to El Dorado, and return over the
same route; (17) Between Jackson, MS
and Brimingham, AL, serving no /
intermediate points: From Jackson over
Interstate Hwy 20 to Birmingham, and
return over the same route; (18) Between
Bossier City, LA and Hope, AR: From
Bossier City over LA Hwy 3 to LA-AR
State Line, then over AR Hwy 29 to
Hope, and return over the same route;
(19) Between Sulphur, LA and- .
DeQuincy, LA: From Sulphur over LA
Hwy 27 to DeQuincy, and return over
the same route; (20) Between DeQuincy,
LA and DeRidder, LA: From DeQuincy •
over LA Hwy 27 to DeRidder, and return
over the same route; (21) Between
junction LA Hwy 26 and U.S. Hwy 90
and Oberlin, LA, serving junction LA
Hwy 26 and U.S. Hwy 190 and junction
LA Hwys 26 and 104 for purpose of
joinder only: From junction LA Hwy 26
and U.S. Hwy 90 over LA Hwy 26 to
Oberlin, and return over the same route;
(22) Between junction LA Hwys 104 and
26 and junction LA Hwys 104 and 13
near Mamou, LA, serving junction LA
Hwys 104 and 26 for purpose of joinder
only: From junction LA Hwys 104 and 26

over LA Hwy 104 to junction LA Hwy
13, and return over the same route; (23)
Between junction LA Hwys 29 and 13
near Eunice, LA and Ville Platte, LA:
From junction'LA Hwys 29 and 13 over
LA Hwy 29 to Ville Platte, and return
over the same route; (24) Between
LeBeau, LA and junction LA Hwy 10 and
U.S. Hwy 167 near Opelousas, LA: From
LeBeau over LA Hwy 10 to junction U.S.
Hwy 167"and return over.the same route;
(25) Between Ville Platte, LA and
Bunkie, LA: From Ville Platte oter LA
Hwy 29 to Bunkie, and return over the
same route; (26) Between'Oberlin,.IA
and junction LA Hwy 26 and U.S. Hwy
171 near DeRidder, LA: From Oberlin
over LA Hwy 26 to junction U.S. Hwy
171 and return over the same route; (27)
Between Pickering, LA and Oakdale,
LA: From Pickering over LA Hwy 10 to
Oakdale, and return over the same
route; (28) Between junction LA Hwy 77
and Interstate Hwy 10 near Rosedale,
LA and junction LA Hwy 77 and U.S.
Hwy 190: From junction LA Hwy 77 and
Interstate Hwy 10 over LA Hwy 77 to
junction U.S. Hwy 190, and return over
the same route; (29) Between Oakdale,
LA and junction LA Hwy 10 and U.S.
Hwy 167 near Ville Platte, LA, serving
junction LA'Hwys 10 and 13 for purpose
of joinder only. From Oakdale over LA
Hwy,10 to junction U.S. Hwy 167, and
return over the same route; (30) Between
Lecompte, LA and Forest Hill, LA: From
Lecompte over LA Hwy 112 to Forest,
Hill, and return over the same route; (31)
Between Pollock, LA and Trout, LA:
From Pollock over LA Hwy 8 to junction
LA Hwy 772, then over LA Hwy 772 to
Trout, and return over the same route;
(32) Between Pollock, LA and Bentley,
LA: From Pollock over LA Hwy 8 to
Bentley, and- eturn over the same route;
(33) Between Alexandria, LA and
Natchitoches, LA: From Alexandria over
LA Hwy 1 to Natchitoches and return
over the-same route; (34) Between.
Natchitoches, LA and Coushatta, LA:
From Natchitoches over LA Hwy 1 to
junction U.S. Hwy 84, then over U.S.
Hwy 84 to*Coushatta, and return over
the same route; (35) Between-
Natchitoches, LA and Many, IA: From
Natchitoches over LA Hwy 6 to Many,
and return over the same route; (36)
Between Mansfield, LA and Coushatta,
LA, serving junction U.S. Hwy 84 and
LA Hwy.'4 for purpose.of joinder only:
From Mansfield over U.S. Hwy 84 to
Coushatta, and return-over the same
route; (37) Between Logansport, LA and
junction LA Hwy 5 and U.S. Hwy 171 -.
near Gloster, LA: From Logansport, over
LA Hwy 5 to junction U.S. Hwy 171, and
return over the same route, (38) Between
Shreveport, LA and junction LA Hwy I

and U.S. Hwy 84 near Grand Bayou, LA,
serving junction LA Hwy I and U.S, i

Hwy 84 for purpose of joinder only:
From Shreveport over LA Hwy I to
junction U.S. Hwy 84, and return over
the same route; (39) Between Minden
over LA Hwy 7 to junction U.S. Hwy 71
hear Coushatta, LA: From Minden over
LA Hwy 7 to junction U.S. Hwy 71, and
return over the same route; (40) Between
Bastrop, LA and junction AR Hwy 81
and U.S. Hwy 82, serving LA Hwys 139
and 142 for purpose of joinder only:
From Bastrop over LA Hwy 139 to LA-
AR State line, then over AR Hwy 81 to
junction U.S. Hwy 82, and return over
the same route; (41) Between Crossett,
AR and junction LA Hwys 139 and 142,
serving junction LA Hwys 139 and 142
for purpose of joinder only: From
Crossett over AR Hwy 133 to AR-LA
State line, then over LA Hwy 142 to
junction LA Hwy 139, and return over
the same route; (42) Between Monroe,
LA and Jonesboro, LA: From Monroe
over LA Hwy 34 to junction LA Hwy 4,
then over LA Hwy 4 to Jonesboro, and
return over the same route; (43) Between
Thibodaux, LA and Houma, LA: From
Thibodaux over LA 20 to junction LA
Hwy 24, then over LA Hwy 24 to
Houma, and return over the same route,
(44) Between Gibson, LA and
Thibodaux, LA: From Gibson over LA
Hwy 20 to Thibodaux, and return over
the same route, (45) Between New
Iberia, LA and Crowley, LA: From New
Iberia over LA Hwy 14 to junction LA
Hwy 13, then over LA Hwy 13 to
Crowley, and return over the same
route. Routes 18 through 45, inclusive,
are alternate routes for operating
convenience only, serving no
intermediate points, but serving for
purpose of joinder only those points so
specified on rdutes 21, 22, 29, 36, 38, 40
and 41. Restriction: the authority is

'restricted against the transportation of
shipments by carrier where carrier's
origin and carrier's destination are both
within TX, or both within LA, or within
TX and LA; for 180 days, Applicant
intends to serve the commercial zones of
all intermediate, termini and off-route
points sought, to tack or join with
applicant's existing routes at cominon
points in AL, AR, LA, MS, and TX, and
to interline with other carriers. There
are 61 statements of support attached to
this application which may be examined
at the Interstate Commerce Commission
Regional Complaint and Authority
Center, 1252 West Peachtree Street,
N.W., Atlanta, GA. Send protests to
Interstate Commerce Commission,
Regional Complaint/Authority Center,
P.O. Box 7520, Atlanta, GA 30309.
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MC 144557 (Sub-3-3TA), filed April 24,
1980. Applicant: HUDSON
TRANSPORTATION, INC., P.O. Box
847, Troy, AL 36081. Representative:
William P. Jackson, Jr., 3426 N.
Washington Boulevard, P.O. Box 1240,
Arlington, VA 22210. Canned and
preserved foodstuffs, from the facilities
of Heinz USA, at or near Pittsburgh, PA,
Fremont, OH, and Holland, MI, to points
in AL, GA. LA, MS. NC, SC, and TN,
restricted to traffic originating at the
named facilities and destined to the
named States. Supporting shipper: Heinz
USA, Division of H. J. Heinz Company,
P.O. Box 57, Pittsburgh, PA 15230.

MC 121568 (Sub-3-TA), filed April 28,
1980. Applicant: HUMBOLDT EXPRESS,
INC., 345 Hill Ave., Nashville, TN 37211.
Representative: Warren A. Goff, 2008
Clark Tower, 5100 Poplar Ave.,
Memphis, TN 38137. Articles made
totally or partially of plastic and items
utilized in the sale and distribution
thereof, between the facilities of the
Tupperware Company, located at or
near Halls, TN, on the one hand, and, on
the other, points in LA. Supporting
shipper:. Tupperware Company, Div. of
Dart Industries, Inc., P.O. Box 751,
Woonsocket, RI 02895.

MC 141859 (Sub-3-3TA), filed May 1,
1980. Applicant: K. B. COMPANY, INC.,
P.O. Box 931, Winston-Salem, NC 27102.
Representative: Eric Meierhoefer, Suite
423, 1511 K Street NW., Washington, DC
20005. New furniture and new furniture
parts from Dublin, Pulaski and
Martinsville, VA, to points in AL, AR,
GA, IL, IN, IA, KS, LA, MI, MN, MS, MO,
NE, ND. OH, OK, SD, WI, CT and MA.
Supporting shipper:. Pulaski Furniture
Corporation, Box 1731, Pulaski, VA
24301.

MC 106401 (Sub-3-2TA), filed April 24,
1980. Applicant: JOHNSON MOTOR
LINES, INC., P.O. Box 31577, Charlotte,
NC 28231. Representative: Roger W.
Rash (same address as applicant). (1)
Plastic bottles from the facilities of
Sewell Plastics, Inc., at or near Mauldin,
SC to points in TN on and east of
Interstate Hwy. 75 and points in VA on
and west of U.S. Hwy. 220; and (2)
Materials, supplies and equipment
(except commodities in bulk) used in the
manufacturing and distribution of
plastic bottles from points in TN on and
east of Interstate Hwy. 75 and points in
VA on and west of U.S. Hwy. 220 to the
facilities of Sewell Plastics, Inc., at or
near Mauldin, SC. Supporting shipper:
Sewell Plastics, Inc., P.O. Box 5619
Station B. Greenville, SC 29606.

MC 147127 (Sub-3-6TA), filed April 17,
1980. Applicant: MCLAURIN
TRUCKING CO., P.O. Box 26506.
Charlotte, NC 28213, Representative:

Donald J. Balsley, Jr., 2310 Grant
Building, Pittsburgh, PA 15219. (1)
Transformers, motors and motor pars,
between points in Mecklenberg County,
NC and points in SC; and (2) Materials,
equipment and supplies used in the
installation, maintenance and repair of
transformers, motors and motor parts,
between points Mecklenber8 County,
NC and points in SC. Supporting
shipper:. Lincoln Electric Company,
11130 Carpet Street, Charlotte, NC and
General Electric Company, 3007 Asbury
Avenue, Charlotte, NC.

MC143059 (Sub-3-2TA), friled April 24,
1980. Applicant: MERCER
TRANSPORTATION CO., P.O. Box
35610, Louisville, KY 40232.
Representative: John M. Nader, 1600
Citizens Plaza, Louisville, Ky 40202.
Cooling equipment and parts, materials,
equipment and supplies used in
connection with cooling equipment,
from the facilities of Marley Cooling
Tower Co., at Louisville, Ky, to points in
the United States (except HI, but
including AK). Supporting shipper:
Marley Cooling Tower Co., 5800
Foxridge Drive, Mission, KS 66202.

MC 136123 (Sub-3-3TA}, filed April 24,
1980. Applicant: MEAT DISPATCH,
INC., P.O. Box 1058, Palmetto, FL 33561.
Representative: Raymond P. Keigher,
Esq. Lawson & Keigher, 843 Investment
Building, 1511 K Street, NW.,
Washington, DC 20005. (1) Rubber
articles, plastic articles, and rubber and
plastic articles, and (2) materials,
equipment and supplies used in the
manufacture or distribution of the
commodities named in (1) above,
between Irving and Saginaw, TX, on the
one hand, and, on the other, points in
AL, AR, CT, DE, DC, FL, GA, IL, IN. KY.
LA, MD, MS. MO, NJ, NY, NC, OH, PA.
SC, TN, and VA. Supporting shipper
Entek Corporation of America, 104
County Line Road, Irving, TX 75060.

MC 116254 (Sub-3-6 TA), filed April
25, 1980. Applicant: CHEM-HAULERS,
INC., P.O. Box 339, Florence, AL 35631.
Representative: Mr. M. D. Miller (same
address as above). Phosphoric Acid, in
tank vehicles, from Mt. Pleasant, TN, to
Los Angeles, CA and Orange County.
CA. Supporting shipper:. Stauffer
Chemical Company, Westport, CT 06880.

The following applications were filed
in Region 6. Send protests to: Interstate
Commerce Commission, Region 6 Motor
Carrier Board, P.O. Box 7413, San
Francisco, CA 94120.

MC 145054 (Sub-6-3TA), filed May 5,
1980. Applicant: COORS
TRANSPORTATION COMPANY, 5101
York Street, Denver, CO 80216.
Representative: Leslie R. Kehl, Jones,
Meiklejohn, Kehl & Lyons, 1600 Lincoln

Center, 1660 Lincoln Street, Denver, CO
80264. Petroleum products, in packages;
From Wilmington, CA to points in
Wyoming. for 180 days. An underlying
ETA seeks 90 days authority. Supporting
shipper is Texaco, Inc., P.O. Box 52332,
Houston, TX 77052.

MC 113678 (Sub-6-9TA), filed May 5,
1980. Applicant: CURTIS, INC.. 4810
Pontiac Street, Commerce City,
Colorado 80022. Representative: Roger
M. Shanner (same as applicant]. Paper
and paper products (except commodities
in bulk] from the facilities of Westvaco,
located at or near New Orleans,
Louisiana, to points in AL, AZ, CO, GA,
IA. KS. MD, NC, SC and TN, for 180
days. Supporting shipper: Westvaco Inc.,
1400 Annunciation, New Orleans, LA.

MC 150726 (Sub-6-ITA), filed May 5,
1980. Applicant: HILGO TRANSPORT,
INC.. P.O. Box 149, Selma, CA 93662.
Representative: A. Michael Bernstein,
1441 E. Thomas Rd., Phoenix, AZ 85014.
Molton sulfur, from points in CA to
points in AZ, for 180 days. An
underlying ETA seeks 90 days authority.
Supporting shippers: Seepage Control,
Inc., 3306 E. Washington, Phoenix,
Arizona 85034, Kerley Chemical-
Arizona, a Div. of Kerley Ind., Inc., 2801
W. Osborn Rd., Phoenix, AZ; M & M
Chemical Products, Inc., 541 Jefferson
Ave., Redwood City, CA 94063.

MC 142664 (Sub-6-ITA), filed May 5,
1980. Applicant: IMPORT DEALERS
SERVICE CORPORATION, 2222 East
Sepulveda Boulevard. Carson, CA 90744.
Representative: William P. Jackson. Jr.,
3426 N. Washington Boulevard, Post
Office Box 1240, Arlington, VA 22210.
Trucks, tractors, buses, and chassis for
the foregoing, and parts and accessories
therefore when transported with the
foregoing, in truckaway and drireaway
service, between Los Angeles and
Oakland, CA, and points in their
respective commercial zones, on the one
hand, and. on the other, points in WA,
OR. CA. NV. MT, ID, WY, CO, UT, AZ,
NM, and El Paso, TX for 180 days.
Supporting shipper:. Iveco Trucks of
North America, Inc., 1730 Walton Road,
Post Office Box 1102, Bluebell, PA 19422.

MC 141548 (Sub-6-7TA). filed May 5,
1980. Applicant: INTERIOR
TRANSPORT, INC., P.O. Box 3347 TA,
Spokane, WA 99220. Representative:
George H. Hart, Hart, Allison, Davis &
Baldwin. 1100 IBM Building, Seattle, WA
98101. Wire and wire products from the
facilities of Sumiden Wire Products
Corporation in Stockton, CA to points in
ID. MT. NV, OR, UT, and WA, for 180
days. Supporting shipper: Sumiden Wire
Products Corporation. 1412 El Pinal
Drive, Stockton, CA 95205.
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MC 145579 (Sub-6-ITA), filed May 5,
1980. Applicant: D. IRVIN TRANSPORT
LIMITED, Box 8, Station T, Calgary,
Alberta, Canada T2H 2G7.
Representative: Charles E. Johnson, P.O.
Box 1982, Bismark, ND 58501. Oil Field
Chemicals (except in bulk), from Ports ol
Entry on the International Boundary
Line between Canada and the U.S. near
Sweetgrass, MT, to Houston, TX, and
Denver, CO, for 180 days. Underlying
ETA seeks 90 day authority. Supporting
Shipper: Turbo Chemicals, a division of
Turbo Resources, Bay No. 7, 3401 19th
Street NE, Calgary, Alberta, Canada T2E
6S8.

MC 149100 (Sub-6-3TA), filed May 5,
1980. Applicant: JIM PALMER
TRUCKING, 9730 Derby Drive,
Missoula, MT 59801. Representative:,
John T. Wirth, 717-17th Street, Suite
2600, Denver, CO 80202. Cementuous
deck, from Newark, OH to points in OR
and WA, for 180 days. An underlying
ETA seeks 90 daysauthority. Supporting
shipper: I. D. Inc., 2355 NW Quimby
P.O. Box 10124, Portland, OR 97210.

MC 77061 (Sub-6-7TA), filed May 5,
1980. Applicant: SHERMAN BROS.,
INC., P.O. Box 706, Eugene, OR 97440.
Representative: Russell M. Allen, 1200
Jackson Tower, Portland, OR 97205.
Scrap metals, crushed automobile
bodies and used automobile parts (1)
from Washington, Payette, Gem,
Canyon, Ada, Owyhee, Gooding,
Lincoln,- Elmore, Twin Falls, Cassia,
Bonneville, Jerome, -Blaine and Bannock
Counties, ID to McMinnville and
Portland, OR and Vancouver, Tacoma
and Seattle, WA. (2) From Del Norte,
Siskiyou, Modoc, Humboldt, Trinity,
Shasta, Lassen, Mendocino, Tehamh,
Glenn and Butte Counties, CA to
McMinnville and Portland, OR, for 180
days. An underlying ETA seeks 90 days
authority. Supporting shippers: Auto
Disposal Service, Inc., 427-N. Curtis,
Suite 440, Boise, ID 83706; Redler Metals
P.O. Box 1252, Medford, OR 97501.

MC 128246 (Sub-6-2TA}, filed May 5,
1980. Applicant: SOUTHWEST TRUCK
SERVICE, a Corporation; P.O. Box AD,
Watsonville, CA 95076. Representative:
William F. King, Suite 400, Overlook
Bldg., 6121 Lincolnia Road, Alexandria,
VA 22312. Contract carrier, irregular
routes: Foodstuffs, from the plant site of
The Pillsbury CQ. at Denison, TX to the
states of AR, AZ, CA, CO, ID, KS, MO,
MT, NV, NM, NE, OR, OK, SD, UT and
WA, under a continuing contract with
The Pillsbury Co. for 180 days; an
underlying ETA seeks 90 days authority.
Supporting shipper: The Pillsbury
Company, 608 Second Ave. So.
Minneapolis, MN 55402.

MC 128246 (Sub-6-3TA), filed May 5,
1980. Applicant: SOUTHWEST TRUCK
SERVICE, a Corporation, P.O. Box AD,
Watsonville, CA 95076. Representative:
William F. King, Suite 400, Overlook
Bldg., 6121 Lincolnia Road, Alexandria,
VA 22312. Contract carrier, irregular
routes: (1) Foods, foodstuffs, food
treating compounds, chemicals,
preservatives and additives; (2)
materials, supplies, equipment and
advertising material used in the
manufacture, sale and distribution of the
commodities described in (1) above
(except in bulk); and (3) commodities
which are otherwise exempt from
economic regulation under Section
10526(a)(6)-of the Interstate Commerce
Act (49 U.S.C. 10526(a)(6), when moving
in mixed loads with the commodities
described in (1) and (2) above, between
points in the United States, except AK
and HI, under a continuing contract or
contracts with McCormick & Company,
Inc. of Baltimore, MD, for 180 days.
Supporting shipper: McCormick &
Company, Grocery Products Division,
Baltimore, MD 21202.

MC 144577 (Sub-6--1TA), filedMay 5,,
1980. Applicant: SUNSET
TRANSPORTATION COMPANY, P.O.
Box 126, Kanosh, UT 84637.

- Representative: Stuart L. Poelman, 700
Continental Bank Building, Salt Lake
City, UT'84101. Contract carrier,
irregular routes, transporting: gypsum,
board and gypsum board products and
accessories from-Sigurd, UT, to points in
WY within the counties of Teton,
Lincoln, Uinta, Freemont, Sweetwater
and Carbon, for 180 days. An underlying
ETA seeks 90 days authority. Supporting
Shipper: L and W Supply Corporation,
1350 South Cherokee, Denver, CO,
80223.

MC 136897 (Sub-6-6TA), filed May 5,
1980. Applicant: SWIFT
TRANSPORTATION COMPANY, INC.,
335 West Elwood Road, P.O. Box 3902,
Phoenix, AZ 85030. Representative:
Donald E. Fernaays, 4040 East
McDowell Road, Suite 320, Phoenix, AZ
85008. Contract carrier, irregular routes:
(1) such commodities as are dealt in by
home improvement retail stores, (2)
commodities used in the manufacture
and distribution of the commodities in
(1), except commodities in bulk, (a]
between Torrance, CA to points in TX,
and (b) from Torrance, CA to Phoenix
and Tucson, AZ; Salt Lake City and
Provo, UT; Albuquerque, NM and Las
Vegas, NV, for 180 days. An underlying
ETA seeks 90 days authority. Request to
serve the commercial zones in (b).
Supporting Shipper; Standard Brands'
Paint Co. Inc., 4300 West 190th Street,
Torrance, CA 90509.

Note.-Applicant requests authorily to
serve the Commercial Zones of the cities In
(b).

MC 150728 (Sub-6-1TA), filed May 5,
1980. Applicant: TOM BILIC, d.b.a.
Vancouver Air Porter, 1203 NE 75th,
Vancouver, WA 98665. Representative:
Philip G. Skofstad, 1525 NE Weidler,
Portland, OR 97232. Common carrier,
regular routes: Passengers and baggage
vehicles with.passengers, between
Longview, WA, and Portland
International Airport, OR: From
Longview over Interstate Hwy 5 and
connecting roadways to Portland
International Airport and return over the
same route serving all intermediate
points for 180 days. An underlying ETA
seeks 90 days authority. There are six
shippers. Their statements may be
examined at the Regional office listed.

MC 135803 (Sub-6-8TA), filed May 5.
1980. Applicant: WALLACE
TRANSPORT, 9290 E. Hwy. 140 (P.O,
Box 67), Planada, CA 95365.
Representative: Donald M. Fennel (same
as applicant). Thread, Needles, Yarns,
Yarn goods, Notions, and Products
distributed by Coats & Clark's Sales
Corp., between the facilities of Coats &
Clark's Sales Corp., at or near Sparks,
NV, and points in CA, OR, and WA for
180 days. Supporting Shipper: Coats &
Clark's Sales Corp., 2915 NE. Parkway,
Doraville,,GA 30360.

MC 141804 (Sub-6-34TA), filed May 5,
1980. Applicant: WESTERN EXPRESS,
Division of Interstate Rental, Inc., 4015
Guasti Road, P.O. Box 3488, Ontario, CA
91761. Representive: Frederick J.
Coffman (same address as applicant).
(1) Paper and paper articles, plastic and
plastic articles and (2) material,
equipment and supplies used in the
manufacture and distribution of the
commodities named in part (1) above,
from Chicago and Shelbyville, IL to
points in AL, AR, FL, GA, KY, LA, MS,
NC, SC and TN. Restricted to traffic
originating at the facilities of
Continental Diversified Industries,
Bondware Division, for 180 days.
Supporting shipper: Daniel 1. Dorney,
Manager Distribution-Sales, Services,
Continental Diversified Industries,
Bondware Division, 800 E. Northwest
Highway, Palatine, IL 60067.,

MC 147212 (Sub-6-ITA), filed May 5,
1980. Applicant: YASTE
TRANSPORTATION CO., INC., 1950
Riverside Avenue, Hoquiam, WA 98550.
Representive: Henry C. Winters, 525
Evergreen Building, Renton, WA 98055.
Contract Carrier, Irregular routes: wood
pulp, liner board and empty ocean
containers, from the facilities of
Weyerhaeusei Co., at Longview, WA
and Cosmopolis, WA to points'in the
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commercial zones of Portland, OR,
Seattle, WA and Tacoma, WA, for 180
days. An uderlying ETA seeks 90 days
authority. Supporting shipper:.
Weyerhaeuser Co., CH2-4, Tacoma, WA
98477.

MC 143775 (Sub-6-8TA), filed May 5,
1980. Applicant: PAUL YATES, INC.,
6601 West Orangewood, Glendale,
Arizona 85301. Representive: Michael R.
Burke (same address as applicant).
Rubber in vehicles equipped with
mechanical temperaure control from
Kent, OH to Los Angeles, CA, for 180
days. Supporting shipper: G. E. Moore,
General Manager, Hamilton-Kent of
Nevada, 1650 Linda Way, Sparks, NV
89431.

MC 143775 (Sub-6-9TA), filed May 5,
1980. Applicant: PAUL YATES, INC.,
6601 West Orangewood, Glendale,
Arizona 85301. Representive: Michael R.
Burke (same address as applicant). (1)
Paint and paint related prodicts (except
in bulk), and (2) plastic and plastic
articles (except in bulk), from Brea, CA,
and its commercial zone to points in the
United, States (except AK, HI and CA),
restricted to traffic originating at the
facilities of Ameron Corporation, for 180
days. Supporting Shipper Gregory V.
Adler, Supervisor, Shipping Warehouse
and Traffic, Ameron Corporation, 201 N.
Berry Street, P.O. Box 1020, Brea, CA
92621.

MC 143775 (Sub-6-10TA), filed May 5,
1980. Applicant: PAUL YATES, INC.,
6601 West Orangewood, Glendale,
Arizona 85301, Representative: Michael
R. Burke (same address as applicant). (1)
Containers, container ends and
closures,(2) commodities manufactured
or distributed by a manufacturer or
distributor of containers, when moving
in mixed loads with containers, and (3)
materials, equipment and supplies used
in the manufacture, sale and
distribution of containers, container
ends and closures, restricted in (1), (2)
and (3) above, to the transportation of
freight originating at or destined to the
facilities of Brockway Glass Company
and against commodities in bulk in tank
vehicles, between points in the United
States except AK and HI, for 180 days.
Supporting shipper. J. W. Pennington,
Corporate Transportation Manager,
Brockway Glass Company, Inc.,
Brockway, PA 15824.

MC 143775 ISub-6-lTA), filed May 5,
1980. Applicant: PAUL YATES, INC.,
6601 West Orangewood, Glendale,
Arizona 85301. Representative: Michael
R. Burke (same address as applicant).
Flour and cornmeal, flour or meal-
prepared edible and flaked potatoes
(except in bulk), from the facilities of
Con Agra, Inc. at or near Sherman, TX,

to points in AZ and CA, for 180 days.
Supporting shipper:. Donald C. Daup,
Corporate Rate Manager, ConAgra, Inc.
200 Kiewit Plaza, Omaha, NE 68131.

MC 149195 (Sub-6-4TA), filed May 5.
1980. Applicant: ARCADIAN MOTOR
CARRIERS. 1831 Simpson, Kingsburg.
California 93631. Representative: James
F. Hauenstein (same address as
applicant). (1) Welders, welder parts,
welder systems, welder compounds and
welding supplies. And (2) Material and
supplies used in the manufacture,
distribution and operation of the
commodities in (1) above. (Restricted to
traffic originating at or consigned to the
facilities of the Stoody International
Company.) Between: City of Industry
and Santa Fe Springs, CA and points in
CA, OR, WA, UT, WY, CO. NM, TX,
OK, KS, NE, IA, IL, MO, AR, LA, TN,
KY, IN, OH, VA, WV, NY, PA, MD and
NJ, for 180 days. Supporting shipper: The
Stoody Company, 16425 Gale Avenue,
Industry, CA.

MC 11722 (Sub-6-2TA), filed May 2,
1980. Applicant: BRADER HAULING
SERVICE, INC., P.O. Box 655, Zillah.
WA 98953. Representative: Philip G.
Skofstad, 1525 NE Weidler, Portland, OR
97232. Aluminum cans and can ends,
from facilities of Reynolds Metals
Company at or near Kent, WA, to Salt
Lake City, UT, and Great Falls, MT. for
180 days. An underlying ETA seeks 90
days authority. Supporting shipper:.
Reynolds Metals Company, P.O. Box
27003, Richmond, VA.

MC 139906 (Sub-6-17TA), filed May 2
1980. Applicant: INTERSTATE
CONTRACT CARRIER
CORPORATION, P.O. Box 30303, Salt
Lake City, Utah 84127. Representative:
Mr. Richard A. Peterson, P.O. Box 81849,
Lincoln, NE 68501. Such commodities as
are dealt in by retail department stores
and materials and supplies used in the
operation of such stores from points in
the United States (except AK, HI, and
MI) to the facilities of Meijer, Inc., in MI,
for 180 days. Applicant seeks underlying
ETA authority for 90 days. Supporting
shipper: Meijer, Inc., 2727 Walker, N.W.,
Grand Rapids, MI 49504.

MC 150566 (Sub-6-ITA), filed May 2,
1980. Applicant- INTERWORLD
TRANSPORTATION, INC., 1109 E. Janis
Street, Carson, CA 90746.
Representative: Lewis P. Ames,
Shimmel, Hill, Bishop & Gruender, P.C.,
111 W. Monroe, 10th Floor, Phoenix.
Arizona 85003. Contract carrier Irregular
routes, such commodities as are dealt in
by retail grocery and department stores
(Except in bulk], from points in CA to
the facilities of or utilized by Smitty's
Super Valu, Inc. located at points in AZ.
restricted to the transportation of traffic

under a continuing contract or contracts
with Smitty's Super Valu, Inc. of
Phoenix. AZ for 180 days. An underlying
ETA seeks 90 days authority. Supporting
shippers: Smitty's Super Valu. Inc.. 2626
South 7th Street. Phoenix, AZ 85034.

MC 150566 (Sub-6-2TA]. filed May 2.
1980. Applicant: INTERWORLD
TRANSPORTATION, INC., 1109 E. Janie
Street, Carson, CA 90746.
Representative: Lewis P. Ames,
Shimmel, Hill, Bishop & Gruender. P.C.,
111 W. Monroe, loth Floor, Phoenix,
Arizona 85003. Contract carrier,
Irregular routes: General commodities
(except those of unusual value, Classes
A and B explosives, household goods as
defined by the Commission,
commodities in bulk, and commodities
which because of size or weight require
special equipment). Between the
facilities of International Traffic
Services, Inc., and its wholly owned
subsidiary Marco Cartage located at
Carson, CA, Phoenix and Tucson, AZ,
restricted to the transportation of traffic
under a continuing contract or contracts
with International Traffic Services, Inc.
for 180 days. An underlying ETA seeks
90 days authority. Supporting shipper:.
International Traffic Services, Inc., 2875
Sky Harbor Blvd., Phoenix, AZ 85034.

MC 144391 (Sub-6-4TA], filed April 30,
1980. Applicant: NORWOOD
TRANSPORTATION, INC., 2232 South
7200 W., Magna, UT 84044.
Representative: Macoy A. McMurray,
800 Beneficial Life Towers, 36 South
State St., Salt Lake City, UT 84111.
Contract carrier;, irregular routes:
Prestressed concrete girders, columns,
beams andpanels from Salt Lake City,
UT to Reno, NV under a continuing
contract with Monroc, for 180 days. An
underlying ETA seeks 90 days authority.
Supporting shipper: Monroc, 1730 Beck
St., Salt Lake City, UT 84116.

MC 135241 (Sub-6-3TA, filed May 1,
1980. Applicant: PAPER
TRANSPORTATION SPECIALISTS,
INC., 13635 S.W. Edy Road, Sherwood,
OR 97140. Representative: John A.
Anderson. Suite 1440,200 S.W. Market
Street, Portland, OR 97201. Contract
carrier, irregular routes: Diatomaceous
earth, in bags, from the facilities of
Southern Clay of California, Inc.. a
subsidiary of Lowes, Inc., at or near
Maricopa, CA, to points in OR. WA, ID,
UT, NV, AZ. NM, CO. WY and MT, for
the account of Southern Clay of
California, Inc., a subsidiary of Lowes,
Inc., South Bend, IN, for 180 days.
Supporting shipper:. Southern Clay of
California, Inc., a subsidiary of Lowes,
Inc., 348 S. Columbia St., South Bend, IN
46601.
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MC 135082 (Sub-6-7TA), filed May 2,
1980. Applicant: ROADRUNNER
TRUCKING, INC., P.O. Box 26748,
Albuquerque, NM 87125. Representative:
Charles D. Midkiff (same as applicant).
Wallboard paper, from Denver, CO to
Albuquerque, NM for 180 days. An
underlying ETA seeks 90 days authority.
Supporting shipper: American Gypsum,
Co., P.O. Box 6345, Albuquerque, NM
87197.

MC 138875 (Sub-6-10TA), filed May 1,
1980. Applicant: SHOEMAKER
TRUCKING CO., an Idaho corporation,
11900 Franklin Road, Boise, ID 83709.
Representative: F. L. Sigloh (same
address as applicant). Building
materials (except commodities in bulk),
from Hamilton, OH to Anaheim, CA, for
180 days. An underlying ETA seeks 90
days authority. Supporting shipper: Rod
Blake, Assistant General Manager, The
Masonry Center, Inc., P.O. Box 7825,
Boise, ID 83707.

MC 150605 (Sub-6-1TA), filed May 2,
1980. Applicant: SIERRA EXPRESS,
INC., P.O. Box 1354, West Sacramento,
Calif. 95691. Representative: William D.
Taylor, Handler, Baker, Green & Taylor,
P.C., 100 Pine Street, Suite 2550, San
Francisco, Calif. 94111. Contract carrier,
irregular routes: General commodities
(except those of unusual value, Classes
A & B explosives, householdgbods as
defined by this Commission,
commodities in bulk and those requiring
special equipment):-Between points in
San Joaquin, Yolo and/or Sacramento'
Counties, CA, on the one hand; and, on
the other, points inEl Dorado, Placer
and Sierrd Counties, CA, and Storey,
Douglas, Carson City Counties, NV, and
that portion of Washoe County, NV,
included in the Toiyabee National
Forest, restricted to traffic having a prior
or subsequent movement by rail, motor
or water carrier, for 180 days. Request
for ETA filed. Supporting shippers:
There are 7 shippers. Their statements
may be examined at the Regional Office
listed."

MC 57697 (Sub-6-iTA), filed May 2,
1980. Applicant: LESTER SMITf{
TRUCKING, INC., 2645 East 51st,
Denver, CO,97217. Representative:
David J. Lister, P.O. Box 17039, Portland,
OR 97217. (1) Building materials when
also construction materipls, (a) Between
points in UT, on the one hand, and, on
the other, points in WY and MO..
Gateway to be eliminated: Arises from
joinder of F-B Truck Line Company,
MC-125433, Sub 44 with Lester Smith
Trucking, Inc., MC-57697, Base
Certificate, Paragraph 2, at points in
Sedgewick, Phillips, Logan and Morgan
Counties, CO, that part of Weld County;
CO east of a line drawn north and south

through Briggsdale, CO and that part of
Washington County, CO north of a line
drawn east and west through Rago, CO.
(b) Between points in WY, NE, IA, MO
and KS, on the one hand, and, on the,
other, points in ID, MT, AZ, NV, other
than Mineral County, WA and OR north
of the 44th parallel. Gateway to be
eliminated: Arises from joinder of F-B
Truck Line-Company, MC-125433, Sub
69(6)(b) and with Lester Smith Trucking,
Inc., MC-57697, Base Certificate,
Paragraph 2, as described in (a) above.
(2) Building materials when also iron
and steel articles as described in
ExParte No. MG-45, Descriptions in
Motor Carrier Certificates, Appendix V,
61 MC.C. 276, between points in OR on
and south of the 44th parallel, on the one
hand, and, on the other, points in WY,
KS, NE, MO and IA. Gateway to be
eliminated. Arises from joinder of F-B
Truck Line Company, MC--125433, Sub
69(8)(h) with Lester Smith Trucking, Inc.,
MC-57697, Base Certificate, Paragraph 2,
as described in (1](a) above. (3)(a)
Construction, telephone andpower line
materials when also iron and steel
articles as described in ExParte No.
MC-45, Descriptions in Motor Carrier
Certificates, Appendix V, 61 MC.C. 276,
and (b) Construction, telephone and
power line materials when also
structural steel, pipe or commodities, ,
the-tansportation of which by reason of
size and weight requires the use of
special eqilpment, between points in
WA; OR, north of the 44th parallel, MT,
ID, NV, UT and AZ, on the one hand,
and, on the other, points in IA, KS, NE,
except North Platte, Ogallala and
Chappell, SD and WY. Gateway to be
eliminated: Arises from joinder of F-B
Truck Line Compeny, MC-125433, Sub
69(9) (d) and (e) t6 Le'ster Smith
Trucking, Inc., MC-57697; Sub No.
16(A)(1) at points in Colorado and Sub
No. 16(A)(5) at Julesburg, CO, and points
within 75 miles of Julesburg. (4)
Building, construction, telephone and
powerline materials, between points.in
WY, on the one hand, and, on the other,
points in IA, KS, SD and NE (except
North Platte, Ogallala, and Chappell,
NE). Gateway to be eliminated: Arises

* from joinder of F-B Truck Line
Company, MC-125433, Sub 163F, and
Lester Smith Trucking, Inc., MC-57697,
Sub 16(A)(5) atJulesburg, CO and points

* within 75 miles of Julesburg. (5)
Construction materials, between points
in CA, on the one hand, and, on the
other, points in IA, KS, SD and NE
(except North Platte, Ogallala, and
Chappell, NE). Gateway to be
eliminated: Arises from joinder of F-B
Truck Line Company, MC-125433, Sub
E-19 to Lester Smith Trucking, Inc., MC-

57697, Sub 16(A)(5) at Julesburg, CO and
points within 75 miles of Julesburg. (6)
Building materials, between CA, on the

.one hand, and on the other, points in
WY and MO. Gateway to be eliminated:
Arises from joinder of F-B Truck Line
Company, MC-125433, Sub 69(6)(b) to
Lester Smith Trucking, Inc., MC-57697,
Base Certificate at points in Sedgewick,

•Phillips, Logan, and Morgan Counties,
CO. that part of Weld County, CO, east
of a line drawn north and south through
Briggsdale, CO, and that part of
Washington County, CO, north of a line
drawn east and west through Rago, CO.
(7) Construction materials between UT,
on the one hand, and, on the other,
points in SD. Gateway to be eliminated:
Arises from joinder of F-B Truck Line
Company, MC-125433, Sub 44 to Ldster
Smith Trucking, Inc., MC-57697, Sub
16(A)(5) at Julesburg, CO and points
within 75 miles of Julesburg. (8)
Machines, other than farm, maximum
5,000pounds each, when also
commodities which by reason of size or
weight require special handling or the
use of special equipment and
commodities which do not require
special handling, or the use of special
equipment when moving in the same
shipment on the same bill of lading as
commodities which by reason of size or
weight require special handling or the
use of special equipment, between UT,
on the one hand, and, on the other,
points in WY, IA, KS, NE and MO.
Gateway to be eliminated: Arises from
joinder of F-B Truck Line Company,
MC-125433, Sub 44 to Lester Smith
Trucking, Inc., MC-57697, Base
Certificate, Paragraph 5, at points in
Sedgewick, Phillips and Logan Counties,
Co. and that part of Washington County,
CO, on and north of CO Highway 38. (9)
Machines, other than farm, maximum
5,000pounds each, when commodities
which by reason of size or weight,
requires special handling or the use of
special equipment, and commodities
(except commodities in bulk, motor
vehicles, motor vehicle cabs and bodies,
class A and B explosives and boats),
which do not require special handling or
the use of special equipment when
moving in the same shipment on the
same bill of lading as commodities
which by reason of size or weight
require special handling of the use of
special equipment, between points in
OR, WA, AZ, NV, ID and MT, on the
one hand, and, on the other, points In
MO, IA, NE, KS and WY. Gateway to be
eliminated: Arises from joinder of F-B
Truck Line Company, MC-125433, Sub
E-25, E-28, E-31, E-38, E-45, E-55, E--60
and E-64 with Lester Smith Trucking,
Inc., MC-57607, Base Ceflificate,
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Paragraph 5, at points in Sedgewick,
Phillips, and Logan Counties, CO, and
that part of Washington County, CO, on
and north of CO Highway 38. (10)
Machines, other than farm, maximum
5,000pounds each, between CA, on the
one hand, and, on the other, WY, NE, IA,
MO and KS. Gateway to be eliminated:
Arises from joinder of F-B Truck Line
Company, MC-125433, Base Certificate
and Sub 44 with Lester Smith Trucking,
Inc., MC-57697, Base Certificate,
Paragraph 5, at Sedgewick, Phillips and
Logan Counties, CO, and that part of
Washington County, CO, on and north
of CO Highway 38. The sole purpose of
this application is to substitute single
line for joint-line operations, for 180
days.

MC 15401 (Sub-6-iTA), filed April 29,
1980. Applicant: STORER
TRANSPORTATION SERVICE, 3519
MacDonald Avenue, Modesto, CA
95351. Representative: Raymond A.
Greene, Jr., Handler, Baker, Greene &
Taylor, P.C., 100 Pine Street, Suite 2550,
San Francisco, CA 94111, Telephone:
415/986-1414. Passengers and their
baggage, in the same vehicle with
passengers, in round-trip special and
charter operations, beginning and
ending at points in Merced County, CA
and extending to points in the U.S.
(excluding AK and HI) for 180 days. An
underlying ETA seeks 90 days'
authority. Supporting shippers: Brader
Group, 3271 Thorn Avenue, Merced, CA
95340; Gustine-Newman Sr. Citizens,
28942 West Netherton Rd., Newman, CA
95360; Merced Irrigation District, 2423
Canal Street, Merced, CA 95340.

MC 149067 (Sub-6-ITA), filed May 2,
1980. Applicant: WILLIAM BARRY and
FRANK VASSALLO, a partnership,
d.b.a. SUN VALLEY TRUCKING, 231
Franklin Street, Oakland, CA 94607.
Representative: James H. Gulseth,
Loughran & Hegarty, 100 Bush St., 21st
Floor, San Francisco, CA 94104.
Contract Carrier, Irregular routes: (1)
boxed and packaged Veal, from
Pleasanton, CA to Beaverton, Eugene,
Portland and Salem, OR and Kent,
Seattle, Tacoma, Vancouver, Yakima
and Spokane, WA; and, (2) Hanging
Veal, from Baker and Sheridan, OR; and
Burlington, Duvall, and Grandview, WA
to Pleasanton, CA under contract with
Delft Blue-Provini, for 180 days. An
underlying ETA seeks 90 days authority.
Supporting shipper. Delft Blue-Provimi,
4055 B Commerce Circle, Pleasanton, CA
94566.

MC 135803 (Sub-6-7TA), filed May 1,
1980. Applicant: WALLACE
TRANSPORT, 9290 E. Hwy, 140 (P.O.
Box 67), Planada, CA 95365.
Representative: Donald M. Fennel (same

address as applicant). Wastepaper,
paperboard, fibreboard, and various
paper products, for repulping or
recycling purposes only, from points
within the states of AZ and NV on the
one hand, and on the other, points in CA
for 180 days. Supporting shipper-
Consolidated Fibres, Inc., 425 S. 15th St.,
Phoenix, AZ 85007.

MC 141804 (Sub.6-33TA). filed May 2,
1980. Applicant: WESTERN EXPRESS,
division of Interstate Rental, Inc., 4015
Guasti Road, P.O. Box 3488, Ontario, CA
91761. Representative: Frederick J.
Coffman (same address as applicant).
Motorcycle parts and accessories, from
the facilities of Connecticut Cycle
Accessories, Inc. at or near Willimantic,
CT to Atlanta, GA: Birmingham, AL and
Dallas, TX and their respective
commercial zones, for 180 days.
Supporting shipper Frank Carberry,
Traffic Manager, Connecticut Cycle
Accessories, South Park Street,
Willimantic, CT 06226.

MC 150744 (Sub-6-ITA), filed May 7,
1980. Applicant- DONALD P. AVERILL.
doing business as DON AVERILL
TRUCKING, P.O. Box 191, Tillamook,
OR 97141. Representative: Russell M.
Allen, 1200 Jackson Tower, Portland, OR
97205. Wood residuals, from Tillamook
County, OR to Longview and Camas,
WA, for 180 days. Supporting shipper
Louisiana-Pacific, 6045 Moffett Rd.,
Tillamook, OR 97141.

MC 138322 (Sub-6-1), filed May 6,
1980. Applicant- BHY TRUCKING, INC.,
9231 Whitmore Street, El Monte, CA
91733. Representative: Robert Fuller,
13215 E. Penn St., Suite 310, Whittier, CA
90602. Panels, insulated, wood and
styrofoam combined, from the facilities
of Pacific Panel Systems in South El
Monte, CA, to points in AZ, CO. IL, KS.
KY, LA, MO, NM, NV, OK, OR. TX and
WA, for 180 days. An underlying ETA
seeks 90 days authority. Supporting
shipper. Pacific Panel Systems, Inc.. 1530
Santa Anita Avenue, South El Monte,
CA 91733.

MC 146041 (Sub-6-1TA), filed May 5,
1980. Applicant: CAL-TEX, INC., P.O.
Box 1678, Costa Mesa, CA 92626.
Representative: E. Meierhoefer, 1511 K
St., NW., Suite 423, Washington, D.C.
20005. (1) Plastic containers, and (2)
materials, equipment and supplies used
in the manufacture, distribution and
sale of(1) above; Between Langhorne,
PA and points in its commercial zone on
the one hand, and, on the other, points
in DC, DE, MA, CT, RI, NY, NJ, VA and
MD, for 180 days. An underlying ETA
seeks 90 days authority. Supporting
shipper: Amoco Container Co., 2111
Powers Ferry Rd., NW., Atlanta, GA
30339.

MC 150755 (Sub-6-ITA), filed May 7,
1980. Applicant: RANDALL B. CARNER.
82705 Simonsen Road, Eugene, Oregon.
Representative: Randall B. Carner (same
address as applicant). Contract carrier,
Irregular routes: Repossessed motor
vehicles, under 6,000 lbs. GVW, in
driveaway service, between points in
OR. on the one hand. and. on the other,
points in the continental United States,
for 180 days. An underlying ETA seeks
90 days authority. Supporting shipper:.
Ford Motor Credit Co., 2350 Oakmont
Way, Eugene. OR.

MC 42487 (Sub-6--16TA), filed May 7,
1980. Applicant: CONSOLIDATED
FREIGHTWAYS CORP. OF
DELAWARE. 175 Linfield Drive, Menlo
Park, CA 94025. Representative: V. R.
Oldenburg, P.O. Box 3062, Portland, OR
97208. Common carrierregular route:
General commodities, (except those of
unusual value, Classes A and B
explosives, household goods as defined
by the Commission, commodities in
bulk, and commodities requiring special
equipment, serving the facilities of
Kason Hardware, Incri Humboldt-
Wedag. Lorain Telephone, Nylco Corp-
Division of Worthen, Industries, and
Colads of Atlanta, Inc., at or near
Shenandoah, GA and Peachtree Aircraft
Products Co., Price Exhibits, Franklin
Products-Chef Division, National Cash
Register and Hibrand Foods, at or near
Peachtree City, GA as off-route points in
connection with carrier's authorized
regular route operations, for 180 days.
Applicant intends to tack to its existing
authority and any authority it may
acquire in the future. The proposed
authority will be tacked or joined, as an
off-route point, with authority held in
Docket No. MC 42487 Sub 744 and
Docket No. MC 42487 Sub 872. These
authorities, in turn, will be tacked with
other present authorities of Applicant at
such points as Atlanta, GA. New
Orleans, LA. Birmingham, AL and
Cincinnati, OH, to permit service to and
from points throughout the United
States. Applicant proposes to inerline
traffic with its present connecting
carriers at authorized interline points
throughout the United States, as
provided in tariffs on file with the
Interstate Commerce Commission.
Supporting shippers: There are 10
statements in support attached to this
application which may be examined at
the I.C.C. Region 6 Office, San
Francisco, CA.

MC 128594 (Sub-6-1TA), filed May 6,
1980. Applicant: CUSTOMER TRUCK
SERVICE. 1945 Hilfiker Lane, Eureka,
CA 95501. Representative: Eugene Q.
Carmody, 15523 Sedgeman SL. San
Leandro, CA 94579. Cement in bulk in
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pneumatic equipment from Eureka, CA
to points in Coos and Douglas Counties,.
OR, for 180 days. An underlying ETA
seeks 90 days authority. Supporting
shipper: Kaiser Cement Corp., P.O. Box
3716, Seattle, WA.

MC 56640 (Sub-6-4TA), filed May 6,
1980. Applicant: DELTA LINES, INC.,
333 Hegenberger Road, Oakland, CA
94621. Representgtive: Kirk Win. Horton,
333 Hegenberger Road, Wells Fargo
Bank Bldg., Suite 400, Oakland, CA
94621. Foodstuffs and canned goods
from the facilities of Ragu Foods, Inc. at
or nearMerced, CA, to points in WA for
180 days.-An underlying ETA seeks 90
,days authority. Supporting shipper: Ragu
Foods, Inc., 33 Benedict Place,
Greenwich, CT 06830.

MC 148401 (Sub-6-ITA), filed May 5,
1980. Applicant: HENRY F. JOHNSON,
d.b.a. Greenleaf Transportation, 1150
Sunny Hills" Ave., Brea, CA 92621.
Representative: Henry F. Johnson (same
address as above). Beer, beer
ingredients and articles used in the
manufacture and distribution of beer
and beer ingredients; between the
facilities of G. Heileman Brewing
Company in AZ and points in CA, for
180 days. Supporting shipper: G.
Heileman Brewing Co., 150 S. 12th St.,
Phoenix, AZ 85034.

MC 1515 (Sub-6-1TA), filed May 8,
1980. Applicant: GREYHOUND LINES,
INC., Greyhound Tower, Phoenix, AZ
85077. Representative: R. L. Wilson,
(iame address as applicant). Common
carrier, regular routes, transporting:'.
passengers and their baggage. and,
express and newspapers, in the same
vehicle with passengers, (1) between
Youngstown, OH and Akron; OH,
serving all intermediate points: From
Youngstown, OH over Interstate Hwy
680 to junction Interstate Hwy 80, then
over Interstate Hwy 80 to junction ,
interstate Hwy 76, then over Interstate
Hwy 76 to Akron, OH and return over
the same route; (2) between Kent, OH
and junction Interstate Hwy 76 and
Ohio Hwy 43, serving all intermediate
points: From KentL OH over Ohio-Hwy
43 to junction InterstateHwy 76 and
return over the same route, for 180 days.
An underlying ETA seeks 90 days
authority. Applicant intends to tack this
authority with authority it presently
holds in MC 1515. Supporting shippers:
There are five shippers. Their
statements may be examined at the
Regional Office listed.
, MC 1507.5(Sub-6-1TA); filed-May 7,

1980. Applicant: GUTHMILLER
TRUCKING, INC., P.O. Box 206 (30700
Dyer Street), Union City, CA 94587.
Representative: Eldon M. Johnson, 650
California Street, Suite 2808, San

Francisco, CA 94108. Empty metal cans
and can ends, and return movement of
pallets, skid.sheets, frames and related
articles from Carson and Vernon, CA to
the international border near Calexico,
CA for-beyond movement into Mexicali,
Mexico, for 180 days.-An underlying
ETA seeks 90 days authority; Supporting
shipper: Gencan, Ific., 2141 E: 21st St.,
Los Angeles, CA 90058.

MC 150738 (Sub-6--ITA), filed May 6,
1980. Applicant: HORNOITRANSPORT,
INC., P.O. Box 934, Miles City, MT
59301. Representative: Alan Foss, 502
FirstNational Bank Bldg., Fargo, ND'_
58126. Petrbleum and petroleum
prdducts, in bulk, in tank vehicles, from
points in Natrona County, WY, to points

-in Carbon, Big Horn, Sweetgrass and
Yellowstone Counties, MT, for 180 days.
An underlying ETA seets 90 days
authority. Supporting shipper: Hilde
Constiuction, P.O. Box 2287, Great Falls,
Mt 59401. 1, /

MC 148077 (Sub-6-ITA), filed May 7,
1980. Applicant: JAMES L. KAMPSTRA,"
d.b.a. KAMPSTRA TRUCKING, Route 2,
Box 552, Aurora, OR 97002.

.Representative:.(same as applicant).
General commodities, except household
goods as defined by-the commission, .
Class A&B explosives;,commodities in
bulk, and thoserequiring special
equipment, between Portland, OR and
Salem, OR and their commercial zones.
Via Interstate 5 and return for 180 days..
Supporting shipper: There are five
shippers. Their statements may be

-, examined at the Regional office listed.
MC 149202 (Sub-6--TA), filed May 7,

1980..Applicant: MOUNTAIN
TRUCKING, INC.;1114"E. 5th Street,
Oxnard, CA 93030. Representative:
Milton W. Flack, 8383 Wilshire Blvd.,
Suite 900, Beverly Hills, CA 90211.
Varnish, woodstains, paint,

preservatives;rdisplay racks and printed
matter from the facilities of Behr Process
Corp., at Santa Ana, CA, to Phoenix and
Tucson, AZ, Denver, Fort Collins and
Westminster, CO, Atlanta, GA, Chicago,
Dixon, Springfield and Rockford, IL,
Evansville, Ft. Wayne, Highland 'and
SotitliBend, IN, Kansas City, KS, Detroit
and Sterling Heights,- MI, Great Falls,
MT, Omaha, NB, Albuquerque, NM,
Canton, Cleveland, Columbus and
Dayton, OH, Bend Portland, OR, Dallas,
Houston and San Antonio, TX,'Salt Lake
City, UT, Seattle, Spokane and Yakima,
WA,-Milwaukee, WI, and to the port of
entry on the international boundry line

,.between the United States and Canada,
locatedat Sweetgrass, MT, for 180 days.
Supporting shipper: Kevin Jaffe, Vice
President, Sales and Marketing, Behr
Process Corp., 1603 W. Alton St., Santa
Ana, CA 92702.

MC 124692 (Sub-6-6TA), filed May 7,
1980. Ap'plicant: SAMMONS
TRUCKING, P.O. Box 4347, Missoula,
MT 59806. Representative, James B.
Hovland, Suite M-.20, 400 Marquette
Avenue, Minneapolis, MN 55402. Soda
ash (except in bulk), from Sweetwater
County, WY to Aberdeen and Sioux
Falls, SD, for 180 days. Supporting
shipper: Dakota Chemical Company,
Box 918, 123 Railroad Avenue, S.E.,
Aberdeen, SD 57401.

MC 77061 (Sub-6-8TA), filed May 7,
1980. Applicant: SHERMAN BROS.,
INC., P.O. Box 706, Eugene, OR 97440.
Representative: Russell M. Allen, 1200
Jackson Tower, Portland, OR 97205,
Particle board, flake board from Jackson
County, OR to Portland, OR and Pierce
and King Counties, WA, for 180 days.
An underlying ETA seeks 90 days
authority. Supporting shippers:
Weldwood of Canada, P.O. Box 2170,
Vancouver' B.C.; Medford Corporation,
P.O. 550, Medford, OR.

MC 128732 (Sub-6-ITA), filed May 7,
1980. Applicant: TRANSPORTATION
UNLIMITED OF CALIFORNIA, INC.,
2639 South Soto, Los Angeles, CA 90023,
Representative: Scott T. Robertson,
-Peterson; Bowman, & Johanns, P.O. Box
81849, Lincoln, NE 68501. Contract
carrier, irregular routes: Meats, meat
products, meat by-products, articles
distributed by meat packinghouses and
such commodities as are used by
packinghouses, as described in Sections
A, C, and D of Appendix I to the report
in Descriptions in Motor Carrier
Certificates 61 M.C.C. 209 and 768, from
York, Nt; Downs, KS; Brush and
LaJunta, CO; and points in IA; to Los

.Angeles, CA, and points within their
respective commercial zones, under
continuing contract or contract with
Hoffman Brothers Packing Company,
Inc. of Los Angeles, CA for 180 days, An
underlying ETAseeks 90 days authority.
Supporting shipper: Hoffman Brothers
Packing Co., 2731 S. Soto, Los Angeles,
CA 90023.

MC'144846 (Sub.6-1TA), filed May 7,
1980. Applicant: TRANSTATES, INC.,
3216 East Westminster, Santa Ana,
California 92703. Representative: David
P. Christianson of Knapp, Grossman &
Marsh, 707 Wilshire Boulevard, Suite.-
1800, Los Angeles, California 90017.
Fiberglass reinforcements, from Wichita
County, TX, to California, Oregon and
-Washington, for 180 days. An underlying
ETA seeks 90 days authority. Supporting
shipper: Certainteed Corporation, P.O.
Box CT, (4515 Allendale Way), Wichita
Falls, Texas 76307.

MC 145435 (Sub-6-1TA),filed May 7,
1980. Applicant, WESTERN AG
INDUSTRIES, INC., 2750 N. Parkway
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Dr., Fresno, CA 93711. Representative:
Roland J. Mefford (same as applicant).
Contract Carrier, Irregular routes: Recap
tire products and material incident to
their manufacture, between points in the
U.S. (except AK, and HI), for the
account of Oliver Tire and Rubber Co.,
for 180 days. Supporting shipper:. Oliver
Tire and Rubber Co., 1200 65th St.,
Oakland, CA 94662.

MC 141804 (Sub-6-35TA), filed May 7,
1980. Applicant: WESTERN EXPRESS,
Division of Interstate Rental, Inc., 4015
Guasti Road, P.O. Box 3488, Ontario, CA
91761. Representative: Frederick J.
Coffman (same as applicant). Plastic
articles, from St. Paul, MN to Lancaster,
OH, for 180 days. An underlying ETA
seeks 90 days authority. Supporting
shipper: Phillip E. Baker, Traffic
Manager, Plastics, Inc., 224 Ryan Street,
St. Paul, MN 55102.

MC 141804 (Sub-6-36TA), filed May 7,
1980. Applicant: WESTERN EXPRESS,
Division of Interstate Rental, Inc., 4015
Guasti Road, P.O. Box 3488, Ontario, CA
91761. Representative: Frederick J.
Coffman (same as applicant). Batteries,
parts and accessories, and equipment,
materials and supplies used in the
manufacture of batteries, between
Henderson, NV, Palmerton, PA,
Rockford, IL, Baltimore, MD, and points
in CA, CT, FL, GA, IN, SC, and TN.
Restricted to traffic originating at or,
destined to the facilities of Duracell
International, Inc., for 180 days.
Supporting Shipper:. Robert F. Schafer,.
Manager of Transportation, Duracell
Worldwide Battery Group, Berkshire
Industrial Park, Bethel.-CT 06801.

MC 150745 (Sub-6-iTA), filed May 7,
1980. Applicant: ART WHIPPLE
TRUCKING, INC., 2595 North Walker
Way, Fresno, CA 93727. Representative:
Daniel W. Baker, Handler, Baker,
Greene & Taylor, P.C., 100 Pine Street,
Suite 2550, San Francisco, CA 94111.
Contract Carrier, Irregular routes: (1)
Cooling towers, condensers, coolers,
and accessories, materials and supplies
used in conjunction with cooling towers,
condensers and coolers, originating at
the facilities of Baltimore Air Coil
Company at Madera, CA, to points in
CA, AZ, OR, WA and NV, under
continuing contracts with Baltimore Air
Coil Company and (2) Wire products
from Phoenix, AZ, and reinforcing steel
from McMinnville, OR, to the facilities
of Bowen Rebar Fabricators, Inc., at
Fresno, CA, under continuing contracts
with Bowen Rebar Fabricators, Inc., for
180 days. Supporting shippers: Baltimore
Air Coil Company, 15341 Road 28 ,
Madera, CA 93637. Bowen Rebar
Fabricators, Inc., 2595 North Walker
Way, Fresno, CA 93727.

MC 141804 (Sub-6-17TA], filed March
19, 1980. Applicant: WESTERN
EXPRESS, Division of interstate Rental,
Inc., 4015 Guasti Road, P.O. Box 3488.
Ontario, CA 91761. Representative:
Frederick J. Coffman (same as
applicant). General Commodities
(except foodstuffs requiring
refrigeration, meats, meat products and
meat by-products, dairy products and
articles distributed by meat packing
houses, as described in Sections A, B,
and C of Appendix I to the report in
Motor Carrier, 61 M.C.C. 209 and 766,
articles of unusual value, Classes A and
B explosives, household goods as
defined by the Commission,
commodities in bulk, and those requiring
special equipment) from King County,
WA to points in CO. NE, KS, MI; IA,
MO, AR, LA, MS. GA, TN. KY, IL, WI,
MN, IN, OH, PA, NY, NJ and MA.
Restricted to traffic having a prior
movement by water, for 180 days. An
underlying ETA seeks 90 days authority.
Supporting shippers: Puget Sound Traffic
Association, Suite 220/221, Sea-Tac
International Airport,,P.O. Box 68927,
Seattle, WA 98188; Norvanco, Inc., Pier
56, Seattle, WA 98101; Arthur J. Fritz &
Company, P.O. Box 21788, Seattle, WA
98111; J. T. Stee & Co., Inc., 318 Norton
Bldg., Seattle, WA 98104.
Agatha L Merganovich,
Secretary.
[FR Doc. aO-UsM ed 5-15-f: M I
BILUING CODE 7035-01-M *

Water Carrier Temporary Authority
Applications-

The following was filed with the
Region 6. Petition for Reconsideration is
to be filed, on or before June 9,1980 with
the Regional Office noted. Replies to
petition may be filed within 20 days of
the date petition is filed.
Agatha L Mergenovich,
Secretory.

W 587 (Sub-6--2TA), filed May 2.1980.
Applicant: FOSS L & T CO., 60 West
Ewing Street. Seattle, WA 98119.
Representative: Timothy G. Brewer
(same as applicant). Common carrierby
water of freight cars, loaded or empty,
in the performance of a freight car ferry
service between Port Townsend and
Port Angeles. WA, on the one hand, and
Seattle, WA on the other, for 180 days.
Supporting shippers: Merrill & Ring, Inc.,
P.O. Box 1059, Port Angeles, WA 983624
ITT Rayonier, Inc., Northwest Regional
Operations C-68967, Seattle, WA 98188;
Allen Loggin Co., St. Route 1, Box 736,
Forks, WA 98331. Address: Interstate
Commerce Commission, Region 6 Motor

Carrier Board. P.O. Box 7413, San
Francisco, CA 94120.
[FR Doc. a04=28 Filed 5-1641M.&45 aml
BILUiNG COOE 7035-01-M

Long- and Short-Haul Application for
Relief (Formerly Fourth Section
Application)
May 14.1980.

This application for long-and-short-
haul relief has been filed with the I.C.C.

Protests are due at the I.C.C. within 15
days from the date of publication of the
notice.

No. 43819, Southwestern Freight
Bureau. Agent No. B-64. on carloads of
roofing and building materials from
stations in Southern Territory to stations
in Southwestern Territory, in Item
17250-K n Supplement 283 to its Tariff
ICC SWFB 2007-H. effective June 10,
1980. Grounds for relief: Additional
Revenue needed to offset increased
osts.

By the Commission.
Agatha L. Mexenovich,
&cretary.
lFit Doe. -.-1=r7 Fed -6-& a4S am-
BIUNJ* COOE 7035-01-U

Transportation of Government Traffic;
Special Certificate Letter Notice(s)

The following letter notices request
participation in a Special Certificate of
Public Convenience and Necessity for
the transportation of general
commodities. (except classes A and B
explosives, radioactive materials,
etiologic agents, shipments of secret
materials, and weapdns and ammunition
which are designated sensitiveby.the
United States Government), between
points in the United States (including
Alaski and Hawaii), restricted to the
transportation of traffic handled for the
United States Government or on behalf
of the United States Government where
the government contractor (consignee or
consignor), is directly reimbursed by the
government for the transportation costs,
under the Commission's regulations (49
CFR 1062.4). pursuant to general finding
made in Ex Parte No. MC-107,
Government Traffic, 131 M.C.C. 845
(1979).

An original and one copy of verified
statement in opposition (limited to
argument and evidence concerning
applicant's fitness) may be filed with the
Interstate Commerce Commission on or
before June 9,1980, from the date of this
publication. A copy must also be served
upon applicant or its representative.

If applicant is not othewise informed
by the Commission, operations may
commence June 18.1980, subject to its
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traiff publication's effective date, or the
filing of an effective t6nder pursuant to
49 U.S.C.'10721.

GT-304-80 (special certificate-
government traffic), filed April 16,.1980.
Applicant: HOUSTON FREIGHTWAYS,
INC., P.O. Box 473, 8500 Clinton Drive,
Galena Park, TX 77457. Representative:
J. G. Dail, Jr., P.O. Box LL, McLean, VA
22101. Government agency involved:
Atomic Energy Commission, Commodity
Credit Corporation, Department of
Agriculture, Federal Aviation Authority,
General Services Administration,
Department of Defense, National
Aeronautics and Space Administration,
U.S. Weather Bureau. '

GT-305-80 (special certificate--
government traffic), filed April 8, 1980.
Applicant:,ED'S MOVING & STORAGE,
INC., 10526 South Steele, P.O. Box 44666,
Tacoma, WA 98444. Representative:
Robert J. Gallagher, Esq., 1000
Connecticut Ave. NW., Suite 1200,
Washington, D.C. 20036. Government
agency involved: Departments of
Defense and Transportation, General
Services Administration.

GT:-306-80 (special crtificate-
government traffic], filed April 8, 1980.
Applicant: STARCK VAN LINES, INC.,
R.D.'No. 1, Burgettstown, PA 15021.
Representative: Robert J. Gallagher,
Esq., 1000 Conrecticut Ave. NW., Suite
1200, Washington, D.C. 20.036.
Government agency involved:
Departments of Defense and
Transportation, General Services
Administration.

GT-307-80 (special certificdte-
government traffic], filed April 8, 1980.
Applicant: STARCK VAN LINES OF'
COLUMBUS, INC., 3747 Groveport
Road, Columbus, OH 43207..
Representative: Robert J. Gallagher,
Esq., 1000 Connecticut Ave. NW., Suite -
1200, Washington, D.C. 20036:
Government agency involved:
Departments-of Defense and
Transportation, General Services
Administration.

GT-308-80 (special certificate-
government traffic], filed April 21,,1980.
Applicant: FLASH TRANSPORTATION
& LEASING COMPANY, INC. 82 Landon
Street,- Buffalo, NY 14208.
Representative: Charles C. Flagg
(address same as applicant].
Government agency involved:
Department of Defense.

GT-309-80'(special certificate-
government traffic], filed April 21, 1980.
-Applicant: B & R DRAYAGE, INC. (a MS
corporation, P.O. Box 8534, Battlefield
Station, Jackson, MS 39204.
Representative: Douglas C. Wynn,
Wynn, Bogen & Mitchell, P.O. Box 1295,
Greenville, MS 38701. Government

agency involved: Agencies listed in the.
U.S. Government manual (1979--80
edition.

GT-310-80 (special certificate-
government traffic], filed April 11, I980.
Applicant: D. L. WILLIAMS TRUCKING,
INC., P.O. Drawer 818, Hillsboro, TX
76645. Representative: James W.
Hightower,.Hightower, Alexander and
Cook, P.C., 5801 Marvin D. Love
Freeway, Suite 301,.Dallas, TX 75237.
Government agency iWvolved:
-Departments of Defense, Agriculture,
Commodity Credit Corporation, Federal
Aviation Authority, General Services
Administration, National Aeronautics
and Space Administration, Tennessee
ValleyAuthority, U.S. Weather Bureau,
and Atomia Energy Commission.

GT-311-80 (special certificate-
government traffic, filed-April 21, 1980.
Applicant: SEMCA MOTOR LINES,
INC., 77-15 19th Road, Jackson Heights,
NY 11370. Representative: Edward L.
Nehez, P.O. Box 1409, 167 Fairfield
Road, Fairfield, NJ 07006. Government
agency involved: Department of
Defense, General Services
Administration.

-GT-312-80 (special certificate--
government traffic), filed April 21, 1980.
Applicant- FORBES TRANSFER
COMPANY, INC., 1819 S, Goldsboro
Street, Wilson, NC 27893.
Representative: William P. Jackson, Jr.,
3426 N. Washington Blvd., P.O. Box
1240, Arlington, VA 22210.

GT-313-80 (special certificate-
government traffic], filed April 21, 1980.
Applicant: T.I.M.E.-DC, INC., 2598 74th
St., P.O. Box 2550, Lubbock, TX 79408.
Representative: Kenneth G. Thomas,
Attorney. (same address as applicant):
Government agency involved: Agencies
listed in the U.S. Government Manual
(1979-80 edition).

GT-314-80 (special certificate-
government traffic), filed April 22, 1980.
Applicant.ATLANTIC TRUCK LINES,
INC., 168 Town Line Road, Kings Park,
NY 11754. Representative: Morton E.
Kiel, Suite 1832. Government agency"
involved: Genral Services
Administration, Department of Defense.

GT-315-80 (special certificate-
government traffic), filed April 22,1980.
Applicant: TRANSPORT, INC., OF
SOUTH DAKOTA, 100 S. Marion Road,
Sioux Falls, SD 57107. Representative:
Ernest M. Sifrar (address same as
applicant. Government agency
involved: Agencie's listed in the U.S.
Government Manual (1979-80 edition.

GT-316-80 (Special certificate-
government traffic], filed April 23, 1980.
Applicant: T. F. BOYLE
TRANSPORTATION, INC., 21 Everett

Street, Natick MA 01760,
Representative: Thomas F, Boyle,
President, T. F. Boyle Trans. Inc.
(address same as applicant.
Government agency involved:
Department of Defense, General
Services Administration.

GT-317-80 (Special certificate-
government traffic), filed April 21, 1980.
Applicant: PAXTON VAN LINES, INC.,
5300 Port Royal Road, Springfield, VA
22151. Representative: Mr. Fred Paxton,
(address same as applicant].
Government agency involved: General
Services Adiministration, The State
Department.

GT-318-80 (Special certificate-
government traffic, filed April 22, 1980.
Applicant: WHEATON CARTAGE CO.,
3rd and G Sts., Millville, NJ 08332.
Representative: RoccoJ. Tedesco, Esq,,
1101 Wheaton Ave., Millville, NJ 08332,
Government agency involved: General
Services Administration, Department of
Defense.

GT-319-80 (special certificate-
government traffic), filed April 23,1980,
Applicant: BRUCE & SON VAN &
STORAGE, P.O. Drawer 7280, 6035
Canyon Expressway, Amarillo, TX
79109. Representative: Robert J.
Gallagher, Esq.; 1000 Connecticut Ave.
N.W., Washington, D.C. 20030,
Government agency involved:
Departments of Defense and
Transportation, General Services
Administration.

GT-320-80 (special certificate--
government traffic, filed April 23, 1980,
Applicant: BELGER CARTAGE
SERVICE, 2100 Walnut Street, Kansas
City, MO 64108. Representative: Dick L.
Shaw, Traffic Manager (address same as
applicant). Government agency
involved: Agencies listed in the U.S.
Government Manual (1979-80 edition),

GT-321-80 (special certificate-
government traffic), filed April 23, 1980.
Applicant: SMITH'S TRANSFER
CORPORATION, US Route 11 North,
Staunton, VA 24401. Representative:
John T. Downing, Esq., Macdonald &
McInerny, P.C., Suite 502, Solar Building,
1000 16th St., Washington, D.C. 20030.
Government agency involved
Department of Defense, General
Services Administration, National
Aeronautics and Space Administration.

G'T-322-80 (special certificate-
government traffic, filed April 23,1980.
Applicant: M R & R TRUCKING
COMPANY, P.O. Box 1000, Staunton,
VA 24401. Representative: John -T.
Downing, Esq., MacDonald & McInerny,
P.C., Suite 502, Solar Bldg., lO00-16th St,
N.W., Washington, D.C. 20036.
Government agency involved:

]] I ]
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Department of Defense, General
Services Administration, National
Aeronautics and Space Administration.

GT-323-80 (special certificate-
government traffic), filed April 23, 1980.
Applicant: TOM INMAN TRUCKING,
INC., P.O. Box 3728, Tulsa, OK 74121.
Representative: Michael S. Rubin. Esq.,
Silver, Rosen, Fischer & Stecher, 256
Montgomery St., Fifth Floor, San
Francisco, CA 94104. Government
agency involved: Departments of
Defense, Agriculture, Transportation,
General Services Administration, Food
and Drug Administration, and United
States Postal Service.

GT-324-80 (special certificate-
government traffic), filed April 23, 1980.
Applicant: DALLAS & MAVIS
FORWARDING CO., INC., 4314 29th
Avenue, Kenosha, WI 53140.
Representative: Paul F. Sullivan, 711
Washington Bldg., Washington, D.C.
20005. Goverment agency involved:
Djepartments of Defense, Energy,
Commerce, Agriculture, and
Transportation, U.S. Postal Service,
National Aeronautics and Space
Administration, and General Services
Administration.

GT-325-80 (special certificate-
government traffic], filed April 24, 1980.
Appliant: MILLER TRANSFER AND
RIGGING CO., P.O. Box 322, Cuyahoga
Falls, OH 44222. Representative: Edward
P. Bocko, P.O. Box 322, Cuyahoga Falls,
OH 44222. Government agency involved:
Department of Defense and General
Services Administration.

GT-326-80 (special certificate-
government traffic), filed April 24, 1980.
Applicant: AFFILIATED VAN LINES,
INC., 2121 Washington, Lawton, OK
73502. Representative: Terry K. Bell
(address same as applicant).
Government agency involved:
Department of Defense, General
Services Administration.

GT-327-80 (special certificate-
government traffic), filed April 25,1980.
Applicant- JIM C. FLEMING, JR., P.O.
Box 244, Ashland, VA 23005.
Representative: Jim C. Fleming, Jr.,
(address same as applicant).
Government agency involved:
Department of Defense.

GT-328-80 (special certificate-
government traffic), filed April 25, 1980.
Applicant: HADDAD
TRANSPORTATION, INC., 5000
Wyoming Ave., Dearborn, MI 48126.
Representative: John P. Haddad
(address same as applicant).
Government agency involved:
Department of Defense, General
Services Administration.

GT-329-80 (special certificate-
government traffic), filed April 25, 1980.
Applicant: WELLS CARGO, INC.. 1775
East Fourth Street, Reno, NV 89512.
Representative: David N. Inwood. P.O.
Box 1511, Reno, NV 89505. Government
agency involved: Agencies listed in the
U.S. Government Manual (1979-80
edition).

GT-330-80 (special certificate-
government traffic), filed April 25,1980.
Applicant: B D TRUCKING CO., P.O.
Box 817, Ripon, CA 95366.
Representative: R. A. Doty. Director of
Commerce and Traffic, B D Trucking Co.
(address same as applicant).
Government agency involved:
Departments of Agriculture, Commerce,
Defense, Energy, Interior,
Transportation, and Treasury; National
Aeronautics and Space Administration
and Nuclear Regulatory Commission.

GT-331-80 (special certificate-
government traffic), filed April 25. 1980.
Applicant: LAUGHLIN LINES, INC.,
2527 N. Carson St., Suite 205, Carson
City, NV 89701. Representative: J. G.
Dail, Jr., P.O. Box LL, McLean, VA 22101.
Government agency involved:
Department of Defense.

GT-332-80 (special certificate-
government traffic), filed April 25, 1980.
Applicant: C & D TRANSPORTATION
CO., INC., P.O. Box 10506, New Orleans,
LA 70121. Representative: Robert E.
Keene (address same as applicant).
Government agency involved:
Department of Defense.

GT-303-80 (special certificate-
government traffic), filed April 18,1980,
republished this issue to reflect
Government Agency to be served.
Applicant- McLEAN TRUCKING
COMPANY, 1920 West First St.,
Winston-Salem, NC 27104.
Representative: Daniel R. Simmons, P.O.
Box 213, Winston-Salem, NC 27102.
Government agency involved:
Department of Defense, U.S.
Government Printing Office. and,
General Services Administration.

By the Commission.
Agatha L. Mergenovich.
Secretary.
[FR Doc. a0-1S.18 FIed S-1s-ao a5 sal
BIWNG CODE 7030-U

INTERNATIONAL DEVELOPMENT
COOPERATION AGENCY
Designation of Special Coordinator for

International Disaster Assistance

Correction
In FR Doc. 80-12038 appearing on

page 26853, in the issue for Monday,
April 21, 1980, the signature to the

document was inadvertently left.off. The
signature should have read:

"Thomas Ehrlich.
Director.'"
BILUNG COOE 1505-01-M

DEPARTMENT OF JUSTICE

Attorney General

(Attorney General Order No. 891-80]

Times Printing Co. and Chattanooga
News-Free Press Co4 Joint Newspaper
Operating Arrangement

May 13. 1980.
Decision of the Attorney General on

the Application of the Times Printing
Company and the Chattanooga News-
Free Press Company for Temporary
Approval of a Joint Newspaper
Operating Arrangement.

Decision of the Attorney General

On April 29,1980, the publishers of
the Chattanooga Times and the
Chattanooga News-Free Press filed an
application seeking temporary approval,
under 28 CFR § 48.15, of a joint
operating arrangement between the
companies. This application for
temporary approval follows their
request for permanent approval of such
a joint operating arrangement pursuant
to the Newspaper Preservation Act, 15
U.S.C. § 1801 et seq. The request for
permanent approval is pending and,
pursuant to 28 CFR § 48.7. the
recommendation of the Antitrust
Division with respect to that application
is due May 18,1980.

Having read applicants' request for
temporary approval including the papers
in support thereof, as well as the
memoranda and telegram in opposition
to said request, I have determined that
the request for temporary approval must
be denied at this time because I cannot
conclude, as required by 28 CFR § 48.15,
that the Chattanooga Times would
otherwise fail before the procedures
under the regulations can be completed.

The denial of this application is
without prejudice to its renewal at a
later date, should that be appropriate
and, of course, without prejudice to the
final disposition of the application under
the Newspaper Preservation Act.
Benjamin R. CivilettL
Attorney General.
IFR Doc 10-15,,O FMd 5-1-840 &45 am)

BILUN CODE 4410-01-M
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NATIONAL COMMISSION ON AIR
QUALITY

Amended Notice of Meeting
Scheduled for May 19

The May 19 meeting of the National
Commission on Air Quality originally
scheduled to begin at 9:00 a.m., as
previously indicated in the April 18
Federal Register, will now convene at
9:30 a.m. The meeting will be in Room
4200 of the Dirksen Senate Office
Building located at First Street, NE, and.
Constitution Avenue, NE, in
Washington, DC.

Questions about the meeting should
be directed to Mr. Morris A. Ward,
Assistant Director for Public Affairs and.',
Administration; at (202) 245-6355.
National Commission on Air Quality.
William H. Lewis, Jr.,
Director.
May 13, 1980.
[FR Dec. 80-15217 Filed 5-16-W. 8:45 aml
BILLING CODE 6820-98-"A

NEW ENGLAND RIVER BASINS
COMMISSION',

Intent To Prepare a Draft
Environmental Impact Statement for
the New England ports and Harbors
Program
AGENCY: New England River Basins
Commission (NERBC). , ,
ACTION: Notice of intent to prepare a
draft environmental impact statement
(DEIS).

SUMMARY OF, THE 'PROPOSED. ACTION:
The New England Ports and Harbors
Program will assess the New Eh'gland,
ports and harbors system and'offer "
strategies for: (1) Increasing the
effectiveness of the region's cargoporf
system; and (2)-proimoting coordinated
management of the region's harbors!
Strategies willbe developed through
consensus'-building of the affected
fedeial, state'and local gbv'erniienfal
and nongovernmental interests in the
five coastal New Englarid'states. ,
Recommendations will be framed Within
the context of Coastal zone mdnagemeht
and environmental goals and standards.

Pursuant to section 102(2)(c) of the"
National Environmental Policy Act of
1969 (Pub. L. 91-190), and U.S. Water
Resources Council (WRC) regulations
entitled, "Compliance with the National.
-Environmental Policy Act'! (18 CFR Part
707), an Environmental Impact-
Statement will be prepared. To meet the
spirit of the WRC regulations,'the scope
of significant issues to be addressed

through the Draft Environmental Impact
Statement.(DEIS) will be determined at:.-

the same time as the scope of the
significant envirdnmental aspects of I
program; namely, the identifications
potential new and redevelopment sit
for port facility expansion. Among ot]
considerations, the potential sites wil
be selected and evaluated on the bast
of environmental sensitivity, includin
requirements for filling of tidelands a
or open water; value and sensitivity o
marine and inland habitat (short- and
long-term habitat displacement and
disruption); requirements for dredging
and dredged materials disposal (quali
of materials and adequacy of disposa
sites); and harbor water pollution
potential.

The DEIS will be based primarily o
the environmental assessment of.
potential port expansion sites. The
environmental impact assessment of
other elements of the program will be
"tiered" -appropriately; in other words
the-level of detail of the environmente
analyses will be determined by the le
of detail of the proposed actions.,

Possible'Alternatives

A reasondble range of alternatives
will be assessed througli the
environmental sensitivity analysis an
DEIS process. The "no-action"
alternative, mitigation measures, plus
threeltypes of'impacts--direct, indire
and cumulative-will also provide th,
bases f~r assbssing proposed actions,

Scoping Process

To determine the significant issues
- be analyzed in depth in the DEIS, ahc
the scope of the environmental , '
assessment of sites, NERBC will invit
the participation- of affected federal,
state and local agencies, and other'
interested persohs from-a Variety'of
'bac&gro0nds in a sco'pxg me'eting to
held 10:00 A.M., "on June 5,1980, at th,
New England Regional Commission
Library, 53 State Street, fourth floor,
Boston, Madsachusetts. '

The environmental assessment of
potential port expansion sites will be
drafted by September 1,1980, and ,
finalized by December 1, 1980. The D]
will be Prepared by June 1981, as an
integral part of the Draft Ports and
Harbors Program Report, with the fin
EIS (and final report) projected for
completion by-December 1981.

John R. Ehrenfeld, Chairman of the
New'England River Basins Comnissi
is the responsible official,For furtheri
information, contact: Stanley R. Eust

.-Manager, N6w England Ports and
Harbors Program, New England Rivei
Basins Commission, 53-State Street,

..Boston, Massachusetts'02109.,,

the
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Respectfully submitted,
Stanley R. Euston,
Program Manager.
[FR Dec. 8015248 Filed 5-10-M. 8:45 am]

BILLING CODE 8410-01-M

,OFFICE OF MANAGEMENT AND

BUDGET

Agency Forms Under Review

May 14, 1980.

Backgrourid
When executive depArtments and

agencies propose public use forms,
reporting, or recordkeeping

n I requirements, the Office of Management
and Budget (OMB) reviews and acts on
those requirements under the Federal
Reports Act (44 U.S.C. Chapter 35].
Department and agencies use a number

s, of techniques including public hearings
al to consult with the public on significant
vel reporting requirements before seeking

OMB approval. OMB in carrying out its
responsibility under the Act also,
considers commentd on the forms and
recordkeeping requirements that will
affect the public.

Ld List of Forms Under Review

Every Monday and Thursday OMB
ct publishes a list of the agency forms ,
0 received for review since the last list

was published. The list has all the,
entries for one agency together and
grouped intQ new forms, revisions,

to extensions, or reinstatements. Some

I forms listed as revisions may only have
a change in the number of respondents
or reestimate of the time needed to fill

:e the'm out rather than any change to the
content of the form. The agency
clearance Officer can tell you the nature,
of any particular revision you are

be interested in. Each entry contains the
following information:

The name and telephone number of
the agency clearance officer (from
whom a copy of the form and supporting
documents is availablhb) the office of the
agency issuing this form: the title of the
form; the agency from number, if

EIS applicable;how often the form must be
* filled out; who will be required or asked

to report; ar estimate of the number of
al forms that will be filled out- an estimate

of the total numberof hours needed to
fill out the -form; and the name and
telephone number of the person or office

on, responsible for OMB review.
Reporting or recordkeeping

n, requirements that appear to raise no.
significant issues are approved

r* promptly. Our usual practice is notto
take any action on proposed reporting
requirements until at least ten working
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days after notice in the Federal Register
but occasionally the 4ublic interest
requires more rapid action.

Comments and Questions

Copies of the proposed forms and
supporting documents may be obtained
from the agency clearance officer whose
name and telephone number appear
under the agency name. The agency
clearance officer will send you a copy of
the proposed form, the request for
clearance (SF83), supporting statement
instructions, transmittal letters, and
other documents that are submitted to
OMB for review. If you experience
difficulty in obtaining the information
you need in reasonable time, please
advise the OMB reviewer to whom the
report is assigned. Comments and
questions about the items on this list
should be directed to the OMB reviewer
or office listed at the end of each entry.

If you anticipate commenting on a
form but find that time to prepare will
prevent you from submitting comments
promptly, you should advise the
reviewer of your intent as early as
possible.

The timing and format of this notice
have been changed to make the
publication of the notice predictable and
to give a clearer explanation of this
process to the public. If you have
comments and suggestions for further
improvements to this notice, please send
them to Jim J. Tozzi, Assistant Director
for Regulatory and Information Policy,
Office of Management and Budget, 726
Jackson Place, Northwest, Washington,
D.C. 20503.

DEPARTMENT OF AGRICULTURE

Agency Clearance Officer-Richard J.
Schrimper--447-6201

Revisions

Agricultural Marketing Service
Application for License Under AMA of

1946
CP-357
On Occasion
Emp. of coop. St agen/self-emp. per.

under contr. with FGIS, 400 responses,
100 hour

Charles A. Ellett, 395-7340.
Economics, Statistics, and Cooperatives

Service
Minnesota Pesticide Survey
Annually
Description not furnished by agency,

4,000 responses, 1,000 hours
Off. of Federal Statistical Policy and

Standard, 673-7974

Reinstatements

Food and Nutrition Service
National School Lunch Program

On ocassion

State agencies and school food
authorities, 817 responses, 2,823 hours

Charles A. Ellett, 395-7340
Food and Nutrition Service

Regulations-determinng eligibility
for free and reduced price meals and
free milk in schools

On occassion
State agencies and school food

authorities, 351,120 responses, 611,822
hours

Charles A. Ellett, 395-7340

DEPARTMENT OF HEALTH, EDUCATION, AND
WELFARE

Agency Clearance Officer--Joseph J.
Strnad--45-7488

New Forms
Office of Human Development
Application for Title VI-Grants Under

the Older Americans
Act, as amended
Annually
Federal Recognized Indian Tribes, 90

responses, 1,80 hours
Barbara F. Young, 395-6880

DEPARTMENT OF HOUSING AND URBAN
DEVELOPMENT

Agency Clearance Officer-Robert G.
Masarsky-755-5184

Revisions
Housing Production and Mortgage

Credit
Supplementary survey of Home/Buyers

and sellers
Single time
Recent home buyers and seller in 10

local markets, I response, 333 hours
Richard Sheppard, 395-6880

DEPARTMENT OF THE INTERIOR

Agency Clearance Officer-William L.
Carpenter-343-6716
New Forms
Bureau of Land Management
Simultaneous oil and gas lease

application 
2

3112-1
Other (see SF-83)
Participants in 0 & G drawings must

submit a lease appl., 4,000,000
responses, 333,333 hours

Charles A. Ellett, 395-7340

'This report will be acted on before the normal
10-day period. The clearance of this report on an
expedited basis Is necessary in order for HUD to
collect and analyze information for a study
mandated by Congress. The proposed revislon is
limited to an increase In the sample size of
households Interviewed with a more limited subset
of questions previously approved by OM11.

This report all be acted on before the normal 10-
day public comment period. This Is needed to
permit Interior more forward with a system to
eliminate fraud and abuse in drawing procedure for
non-competitive oil and gas leases.

DEPARTMENT OF LABOR

Agency Clearance Officer-Paul E.
Larson-523-6341

Revisions

Employment and Training
Administration

Program monitoring report
ETA 5-148
Monthly
State job service agencies, 208

responses, 624 hours
Arnold Strasser, 395-6880
Employment and Trading

Administratioin
Job service complaint form
ETA 8429
On occasion
State job service agencies, 5,000

responses, 2,500 hours
Arnold Strasser, 395-6880

DEPARTMENT OF TRANSPORTATION

Agency Clearance Officer-Bruce H.
Alien-426-1887

Reinstatements

Coast Guard
Characteristic of liquid chemicals

proposed for bulk
Water movement
CG-4355
On occasion
Chemical industry, 100 responses. 300

hours
Susan B. Geiger, 395-7340
Coast Guard
Bill of sale of registered vessel
1340,1342 1344,1346
On occassion
Vessel owners or agents, 20,000

responses, 10,000 hours
Susan B. Geiger, 395-7340
Coast Guard
Mortgage of Vessel
1348
On occasion
Vessel owners or agents lending

institutions, 40,000 responses, 30,000
hours

Susan B. Geiger, 395-7340

DEPARTMENT OF THE TREASURY

Agency Clearance Officer-Floyd I.
Sandlin-376-0436

New Forms

Treasurer of the United States
Savings bonds redemption survey
Single time
Persons redeeming savings bonds, 500

responses, 83 hours
Warren Topelius, 395-7340

Revisions

Bureau of Customs
Transportation entry and manifest of

goods and in-bond
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Control report
Customs, 7512-C and 7512-D
On occasion
Importers, customhouse and carriers,

2,500,000 responses, 10,425 hours
Warren Topelius, 395-7340
Bureau of Customs
Application for allowance in duties
Customs, 4315
On occasion
Importers, 12,000 responses, 1,600 hours
Warren Topelius, 395-7340,
Treasurer of the United States
U.S. savings bonds payroll savings

report
SB-60; SB-60A
Semi-annually
Employers operation the payroll savingE

plan, 46,400 responses, 32,000 hours
Warren Topelius, 395-7340

FEDERAL EMERGENCY MANAGEMENT'AGENCY

Agency Clearance Officer-Linda
Shiley-254-9515

New fOrms .

Limited Home Repair Survey
OT-11
Single time
Disaster victims, 615 responses, 257

hours
Edwaid C. Springer, 395-4814

NATIONAL SCIENCE FOUNDATION

Agency Clearance Officer-Herman
Fleming-357-7811

Reinstatements

Fellowship Application and Grant
Forms

289, 281, 306, 320,296, 299, 316, 179, 349,
453, 524, 222, 310i, 961, 929, 1080, and
220

Annually
Individual applicant; reference, 7,000

responses, 78,125 hours
Marsha D. Traynham, 395-7340

VETERANS ADMINISTRATION

Agency Clearance Officer-R. C.
Whitt--389-2146

Revisions

Blind Rehabilitation Evaluation
Single time
Blind vets in receipt of VA pensionor

compensation, 2,800 responses, 733
hours

Laverne V..Collins, 395-6880

Extensions

50 Percent Employment Requirement
Survey

VAE 22-8722, 22--8723, 22-8724
Other, (see SF-83)
School and State approving agencies,

375,000 responses, 650,000 hours

Laveme V. Collins, 395-6880
C. Louis Kincannon,
Acting DeputyAssistant DirectorforReports
Management.
tFR Doe. 80-15301 Filed 5-16-808:45 am]

BILLING CODE 3110-01-M.

President's Commission for a National
Agenda for the Eighties; Meeting

May 7, 1980.
AGENCY: Office of Management and
Budget.
ACTION: Notice of meeting.

SUMMARY: Pursuant to Pub. L. 92-463,
notice is hereby given for a meeting of
Panel II (the American Economy) of the
President's Commission for a National
Agenda for the Eighties, scheduled May
21, 1980, at 9:30 a.m. at the New
Executive Office Building, Room 5104 in
Washington, D.C.

The purpose of the meeting is to
discuss panel's work on issues of
productivity and regulations relating to
long-range economic strategies.

Available seats will be assigned on a
first-come basis.

The meeting will be open to the
public.
FOR FURTHER INFORMATION CONTACT:
President's Commission for a National
Agenda for the Eighties, Office of
Administration, 744 Jackson Place,'
Northwest, Washington, DC 20000, (202)
275-0616.
David R. Leuthold,
Budget andManagement Officer.
[FR Doe. 80-15227 Filed 5-16-W. 8:45 am]

BILLING CODE 3110-01-M

President's Commission for a National
Agenda for the Eighties; Meeting

May 7, 1980. -
AGENCY: Office of Management and
Budget. -

ACTION: Notice of meeting.

SUMMARY: Pursuant to Public Law 92-
463, notice is hereby given for a meeting
of Panel VI (Government and the
Regulations of Decisions) of the
President's Commission for a National
Agenda for the Eighties, scheduled May
21, 1980, from 2:30 p.m. at the New
Executive Office Building, Room 5104, in
Washington, DC.

The purpose of the meeting is for a
review of the panel's studyplan.,

Available seats will be assigned on a
first-come basis.

The meeting will be open to the
public.
FOR FURTHER INFORMATION CONTACT:
President's Commission for a National

Agenda, for the Eighties, Office of
Administration, 744 Jackson Place,
Northwes.t, Washington, DC 20006, (202)
275-0616.
David R. Leuthold,
Budget and Management Officer.
[FR Doec. 80-15228 Filed 5-10-8. 8:45 aml

BILLING CODE 3110-01-M

President's Commission for a National
Agenda for the Eighties; Meeting
May 7. 1980.
AGENCY: Office of Management and
Budget.
ACTION: Notice of meeting.

SUMMARY: Pursuant to Public Law 92-
463, notice is hereby given for a meeting
of the Executive Steering Committee, of
the President's Commission for a
National' Agenda for the Eighties,
scheduled May 21, 1980, at 1:00 p.m. at
the New Executive Office Building,
Room 7008, in Washington, DC.

The purpose of the meeting is to
discuss status of Commission's panel
studies.

Available seats will be assigned on a
first-come basis.

The meeting will be open to the
public.
FOR FURTHER INFORMATION CONTACT:
President's Commission for a National
Agenda for the Eighties, Office of
Administration, 744 Jackson Place,
Northwest, Washington, DC 20006, (202)

.275-0616.
David R. Leuthold,
Budget and Management Officer.
[FR Doe. 80-15229 Filed 5-16-80 0:45 amI

BILLING CODE 3110-01-M

OFFICE OF THE UNITED STATES
TRADE REPRESENTATIVE

Addition to the List of Countries and
Instrumentalities Determined To Be
Parties to the Agreement on Trade in
Civil Aircraft
May 14, 1980.

On February 25, 1980, the Office of the
U.S. Trade Representative published a
list of countries and instrumentalities
which were determined to be parties
under the Agreement on Trade in Civil
Aircraft (45 FR 12349]. The
discriminatory purchasing requirements
of the Buy America Act (41 U.S.C. 10a ot
seq.) were waived with respect to those
countries and instrumentalities.

On April 2, Switzerland deposited
instruments of unconditional acceptanco
of the Agreement with the Secretariat of
the General Agreement on Tariffs and
Trade. Therefore, the list of countries
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and instrumentalities is hereby
amended, effective April 2, 1980, to
include Switzerland.
Robert D. Hormats,
Acting U.S. Trade Representative.
[FR Doc. 80-15274 Filed 5-16-80 8:45 am]

BILNG CODE 3190-01-M

SMALL BUSINESS ADMINISTRATION

[License No. 02/02-0398]

Columbia Pictures Capital Corp.;
Application for a License To Operate
as a SmallBusiness Investment
Company

Notice is hereby given that an
application has been filed with the
Small Business Administration pursuant
to § 107.702 of the Regulations governing
small business investment companies
(13 CFR 107.102t1980)), under the name
of Columbia Pictures Capital
Corporation (Applicant), for a license to
operate as a Small Business Investment
Company (SBIC) under the provisions of
the Small Business Investment Act of
1958, as amended, and the Rules-and
Regulations promulgated thereunder.

The Applicant was incorporated
under the laws of the State of Delaware
and it will commence operations with a
capitalization of $500,000, which amount
is to be contributed by the parent
company, Cojumbia Pictures Industries,
Inc. (CPI), for 100% of the issued and
outstanding stock of the Applicant.
. The Applicant will have its place of

business at 711 Fifth Avenue, New York,
New York 10022, and it intends to
conduct its operations primarily in the
New York metropolitan area but, will
consider investments to small business
concerns outside of the New York
metropolitan area.

The officers, directors and
stockholders of the Applicant are:
(1) Columbia Pictures Industries, Inc., 711

Fifth Ave.. New York, NY 10022,100%
Shareholder and Parent.

Francis T. Vincent, Jr., 45 Bush Ave.,
Greenwich, CT 06830, Director and
President.

Robert L Stone, 130 . End Ave., New York,
NY 10028, Director and Executive Vice
President.

Joseph A. Fischer, 89 Downey Dr., Tenafly, NJ
07670, Director and Executive Vice
President

Lawrence B. Hilford, 860 U.N. Plaza, New
York, NY 10017, Director and Senior Vice
President.

Victor A. Kaufman. 24 Angler Lane, Port
Washington, NY 11050, Director, Senior
Vice President and Secretary.

Leo Jaffe, 425 E. 58th SL, New York. NY
10022, Director.

Dan W. Lufkin, Wells Hill Road. Lakeville,
CT 06039. Director.

Charles R. Lee, 909 Persimmon Tree Rd..
Potomac, MD 20854, Senior Vice President
and Chief Financial Officer.

C. Charles Jowaiszas. 150 E. 6eth St., Apt.
16T, New York, NY 10021. Vice President
and Treasurer.

Margaret A. Reigle. 2 Beckman Place, New
York. NY 10022, Controller.

Morton H. Fry II, 158 Waverly Place. New
York, NY 10014, Assistant Secretary.

Ellis A. Regenbogen. 235 W. 71st St.. New
York, NY 10023. Assistant Secretary.

Jared Jussim. 3 Rosehlll Rd., Briarcliff, NY
10510, Assistant Secretary.

(1) The Applicant's parent compdny.
CPUI, is a publicly held company. It is an
international company engaged in
various aspects of the entertainment and
amusement games business. One of its
major activities is the production and
world wide distribution of theatrical
motion pictures and television series.

Tracinda Investment Corporation
(Tracinda) is located at 4045 South
Spencer Street, Suite 202, Las Vegas,
Nevada.Kirk Kerkorian as an individual
owns 7.1% of CPIl's stock (688,000
shares) and Tracinda which is wholly
owned by Mr. Kerkorian owns 1,750,700
shares of CPU or 18.1%. Collectively, he
owns and controls 25.2% of CPLI's issued
and outstanding stock as of September
29, 1979.

Matters involved in SBA's
consideration of the Applicant include
the general business reputation and
character of the proposed owners and
management, and the probability of
successful operation of the Applicant
under their management, including
adequate profitability and financial
soundness, in accordance with the Act
and the SBA Rules and Regulation.

Notice is hereby given that any person
may, not later than 15 days from the
date of publication of this notice, submit
to SBA written comments on the
proposed Applicant. Any such
communication should be addressed to
the Associate Administrator for
Investment, Small Business
Administration, 1441 L Street, NW.,
Washington, D.C. 20416.

A copy of this notice shall be
published in a newspaper of general
circulation in New York, New York.
(Catalog of Federal Domestic Assistance
Program No. 59.011, Small Business
Investment Companies)

Dated. May 12,1980.
Michael K. Casey,
Associate Administrotorform vestment.
iFR Doc 80-I,30. Filed 5-16 :45 m)I
BILNG CODE 5025-01-

DEPARTMENT OF TRANSPORATION

Federal Aviation Administration

[Summary Notice No. PE-80-141

Petitions for Exemption; Summary of
Petitions Received and Dispositions of
Petitions Issued

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Notice of petitions for
exemptions received and of dispositions
of petitions issued.

SUMMARY: Pursuant to FAA's
rulemaking provisions governing the
application, processing, and disposition
of petitions for exeniption (14 CFR Part
11), this notice contains a summary of
certain petitions seeking relief from
specified requirements of the Federal
Aviation Regulations (14 CFR Chapter I)
and of dispositions of certain petitions
previously received. The purpose of this
notice is to improve the public's
awareness of, and participation in, this
aspect of FAA's regulatory activies.
Publication of this notice and any
information it contains or omits is not
intended to affect the legal status of any
petition or its final disposition.
DATES: Comments on petitions received
must identify the petition docket number
involved and must be received on or
before: June 4,1980.
ADDRESSES: Send comments on any
petition in triplicate to: Federal Aviation
Administration, Office of the Chief
Counsel. Attn: Rules Docket (AGC-204),
Petition Docket No.- , 800
Independence Avenue, SW.
Washington, D.C. 20591.
FOR FURTHER INFORMATION. The
petition. any comments received and a
copy of any final disposition are filed in
the assigned regulatory docket and are
available for examination in the Rules
Docket (AGC--204). Room 916, FAA
Headquarters Building (FOB 10A), 800
Independence Avenue, SW,
Washington, D.C. 20591; telephone (202)
426-3644.

This notice is published pursuant to
paragraphs (c). (e). and (g) of § 11.27 of Part
11 of the Federal Aviation Regulations (14
CFR Part 11).

Issued in Washington. D.C.. on May 9,1980.
Edward P. Faberman,
Acting Assistant Chief Counsel. Regulations
andEnforcement Division.
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Petitions for Exemptions

Docket No. Petitioner Regulations affected Description of relief sought

13141 ............................................... Trans World Arlines.._ ... ..................... ........ 14 CFR 121A33(c)(1)Ing, Extension of expiration date of exempton to permit the Pilot In Corn.
121.441(a)(1), and 121,443(a). mand to be absent from the flight deck to rest during onroulo flight

that exceeds 8 hours and to permit a propery rated International
relief officer to occupy a pilot seat during that period,

20314 ..... ............................. .........................Tra...... 14 CFR 61,157(d)(1) and To allow pelitioner's trainees to complete a practical test, ot the Itsu.
61.63(d)(2). ance of a type rating to be added to any grade of pilot certficate, In

an airplane simulator as set forth In Appendix A of Pad 61,
20334 ....................................... ... Evergreen Helicopters, tnc........................ 14 CFR 135.2610) ...... ..... ...... To allow petitoner's pilots to have only 8 instead of 10 hours of test

during any 24 hours of duty or two periods of five consecutive
hours.

20336 ....................................... .. Executive Air Fleet Corp........................... 14 CFR 135.89(b)(3) and To allow petitionei to operate its Sabroliner eircraft Usp to 41,000 feet
121.333(c)(2). MSL without requiring at least one pilot to wear an oxygen mask,

Dispositions of Petitions for Exemptions

Docket No. Petitioner Regulations affected - Description of relief sought-dsposltion

17682 ...................... ..,. Air Lift Associates, Inc .................................. 14 CFR 135.261(b)................ To allow petitioner's flight crewmombors to rest for only t hours ii
stead of the required 10 hours. Detd 15/2/80.

10756 ....................... Britt Airways, Inc ................. .. .. .............. 14 CFR 135261(b) ............. To allow a minimum rest period of no less than consocutiv hours
In the 24-hour period preceding the planned complotion of the as-
signment Denied 5/5/80.

20043 .................. Mr. Roger A. Wood_ .. . . . -.. 14 CFR 61.118 ................... To penit petitioner, a private pilot, to operate a slngle-placo gyro'
plane in airshows and for public demonstrations for compensation.
Denied 5/6/80.

20050 .............. ; .................... . ...... Jimsair Aviation............ "..................... .. 14 CFR 135.10(b)(3) and 135.173 To permit operation of petitioner's Beech 99 aircraft with a 10 or more
passenger seat configuration without Airborne Thunderstorm Detic-
tion Equipment installed. Granted 5/5/80

20335.......................................... Northwest Airines, Inc .1........ 14 CFR 121.291(a)....... ....... To allow petitioner to increase the passenger seating capacity of Its
B-727-100 aircraft from 93 to Il1 (more than 5 percent) without
first conducting a full seating capacity emergency evacuation dor-
onstration. Granted 5/7/80.

JFR Doc. 80-15103 Filed 5-16:0 8:45 am)

BILLING CODE 4910-13-M

CoastGuard

[CGD 79-097]

National Environmental Policy Act
(NEPA) Implementing Procedures

AGENCY: Coast Guard, DOT.

ACTION: Notice of revised agency
procedures.

SUMMARY: The U.S: Coast Guard has
revised its procedures for considering
environmental ihnpacts. This is in *
accordance with the Regulations for
Implementing the National'
Environmental Policy.Act issued by he.
Council on Enviionmental Quality on
November'29, 1978 (40 CFR Parts 1500-
1508).
EFFECTIVE DATE: These procedures
become effective on publication in the
Federal Register.,

FOR FURTHER INFORMATION CONTACT:
Robert L. Evans, Acting Chief,
Environmental Impact Branch, U.S.

Coast Guard (G-WS-1), 2100 Second St.
SW., Washington, D.C. 20593, (202) 426-
3300.

SUPPLEMENTARY INFORMATION:

Background

In 1970 the Council on Environmental
Quality (CEQ) issued Guidelines for,
preparation of environmental impact
statements (EIS) under Executive Order
11514. The Guidelines were issued to
implement Section 102(2)(C) of the
National Erivironmental Policy Act
(NEPA]. In 1973 CEQ provided guidance
to agencies for preparation of
environmental impact statements. As a
result the Coast Guard.developed
Commandant Instruction 16475.1
entitled Procedures for Considering
Environmental Impacts, On November
29, 1978 CEQ published final regulations
in response to Executive Order 11991 to
uniformly implement all procedural
provisions of NEPA (43 FR 55978).
Federal agencies were directed to adopt
implementing procedures to supplement
the regulations published by CEQ (40
CFR 1507.3): Using as a basis the

-Department of Transportation (DOT]
Order 5610.1C, which implements the
CEQ regulations for DOT, the revised
Coast Guard Instruction sets forth
specific policies, responsibilities, and

-,procedures for Coast Guard -

implementation of the CEQ regulations.
The revised procedures are in the form
of an-internal directive; Commandant
Instruction M16475.1A series, National
Environmental Policy Act Implementing
Procedures, and replace Commandant
Instruction 16475,1.
Comments

On October 15, 1979, the Coast Guard
published in the Federal Register (44 FR
59306) a notice of proposed revision of
agency procedures for implementing the
National Environmental Policy Act
(NEPA). That notice served to inform the
public and all interested parties of the
proposed revision and to solicit
comments. Interested parties were given
until November 5, 1979 to comment. Four
(4) pertinent comments were received
from outside the Coast Guard.

The Department of Transportation
(DOT), Office of Environmental Safety,
(P-20) expressed the opinion that
"maintenance dredging" should not be
listed as a categorical exclusion in
Section 2.B.3.(a) due to the fact that it
may involve significant impact on the
environment. The Coast Guard
accordingly deleted "maintenance
dredging" from the list of categorical
exclusions.
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The Environmental Protection Agency
(EPA) questioned the wording in Section
2.B.4. Which suggested that the
Environmental Assessment (EA) might
be an appropriate alternative to the
Environmental Impact Statement (EIS).
This section was revised to more
accurately express the relationship of
the EA to the EIS and Finding of No
Significant Impact (FONSI].

The Misiissippi State Highway
Department (MSHD) suggested that any
projects that have satisfied the NEPA
implementing requirements of any other
agency should be treated as a
categorical exclusion under Coast Guard
procedures. The Coast Guard has not
adopted this suggestion because it
cannot assure that its requirements will
be met by compliance with another
agency's implementing procedures.

Several comments were made by the
New York State Department of
Transportation (NYDOT) citing specific
requirements found in-CEQ regulations.-
The NYDOT suggested incorporating, in
Section 2.D.2. on FONSI, a statement
that these documents are available to
the public. This section has been revised
accordingly. NYDOT questioned why
there was no mention of the Record of
Decision (ROD) in the Coast Guard
procedures. This has not been included
because a treatment of the subject in the
DOT Order 5610.1C is considered
adequate for Coast Guard purposes.
Two comments concerned conflicts that
may arise when Federal Highway
Administration (FWHA) and Coast
Guard officials disagree on whether a
proposed action qualifies as a
categorical exclusion or requires
environmental documentation. A means
for resolving such conflicts is contained
in the Memorandum of Understanding-
on Coordinating the Preparation of
Environmental Impact Statements
between FHWA and Coast Guard (Feb.
2,1977). Reference to this memorandum
was not included in this Instruction
because it is a matter of concern for
only one specific office in the Coast
Guard rather than the entire agency. '

The Coast Guard made a number of
minor editorial changes to the
instruction resulting from its own
review. One major addition which the
Coast Guard made is the inclusion of a
new Section 2.C. on Environmental
Assessments (EA]. This section
prescribes the specific contents and
format of a Coast Guard EA to establish
uniform guidance for its preparation and
a means of attesting to compliance with
the CEQ regulations.

After full and careful consideration of
all subndtted comments, the proposal
was revised and is set forth below as
final NEPA implementing procedures.

Table of Contents
Chapter 1. Introduction.
A. Background.
B. Responsibility.
C. Use and Organization of this Instruction.
Chapter 2 Coast Guard Supplementary

Implementing Instructions to DOT Order
5610.IC (Enclosure (1)).

A. Planning and Early Coordination.
B. Environmental Processing Choice.
C. Environmental Assessment (EA).
D. Finding of No Significant Impact

(FONSI).
E. Lead Agencies and Cooperating

Agencies.
F. Preparation and Processing of Draft

Environmental ImpactStatements (DEIS).
G. Review of Environmental Statements

Prepared by Other Agencies.
H. Predecision Referrals to the Council on

Environmental Quality.
L Final Environmental Impact Statement

IMS).
J. Determinations Under Section 4(l) of the

DOT Act.
K. Citizen Involvement Procedures.
L Proposals for egislation.
M. Timing of Agency Actions.
N. Mitigating Measures and Monrltor l
Enclosure: (1) DOT Order 5610.1C.

Procedures for Considering Environmental
Impacts (Published Oct. 1.1979.44 FR 56420)

(2) Environmental Assessment Cover Sheet
(3) Finding of No Significant Impact Format

(Coast Guard Prepared (EA))
(4) Finding of No Significant Impact Format

(Applicant-Prepared (EA))
Commandant Instruction M1647.IA
Subj:National Environmental Policy Act
(NEPA) Implementing'Procedures

Ref: (a) Pub. L 91-190 National
Environmental Policy Act (NEPA)

(b) 40 CFR Parts 1500-1508, Council on
Environmental Quality Regulations for
Implementing the Procedural Provisions.
of the National Environmental Policy
Act

(c) Coast Guard Planning and
Programming Manual COMDTINST
M16010.1

(d) Procedures Guide for the Coast
Guard Regulatory System (NOTAL]

1. Purpose. This Manual Instruction
establishes policy and prescribes
responsibilities and procedures for
Coast Guard implementation of
references (a) and (b) and other related
laws and regulations.

2. Action. District commanders, unit
commanding officers, and chiefs of
responsible program offices shall ensure
that the provisions of this Instruction are
followed in the consideration of
environmental-effects of Coast Guard
actions. All program guidance in
implementing this Instruction shall be
submitted by program managers to
Commandant via (G-WS-1) for review
and concurrence with this Instruction
prior to issuance.

3. CHANGES. Recommendations and
amendments for improvement of these

Coast Guard NEPA implementing
procedures shall be submitted to the
Commandant (G-WS-1].

Chapter 1-Introduction

A. Background.
1. National Environmental Policy Act

(NEPA). NEPA, reference (a), sets the
national policy for the protection of the
environment. NEPA procedures ensure,
that environmental information is
available to public officials and citizens
before decisions are made and before
actions are taken. The NEPA process is
intended to help public officials make
decisions'that are based on an
understanding of environmental
consequences, and take actions that
protect, restore and/or enhance the
environment

2. Council on Environmental Quality
(CEQJ Regulations. The CEQ
regulations, reference (b], establish and
mandate policy requirements binding on,
all Federal Agenqies for implementing
NEPA and related statutory
requirements.

3. Department of Transportation
(DOT) Order 5610C, Procedures for
Considering Environmental Impacts.
DOT Order 5610.1G. entlosure (1), sets
forth policy and procedures that '
supplement the CEQ regulations and
applies them to DOT programs. The
Coast Guard shall comply with the CEQ
regulations and the provisions of the -
DOT Order.

4. Purpose. This Instruction prescribes
policies, responsibilities, and procedures
for Coast Guard implementation of
references (a) and (b), and other related
laws and legislation and supplements
the DOT Order.

5. Applicability. All Coast Guard
actions, as defined-in this Instruction-
shall be subject to and consistent with
the procedures and intent of references
(a) and (b), the DOT Order (Enclosure
(1)), and the requirements of this
Instruction.

B. Responsibility.
1. Chief, Office of Marine

Environment and Systems (G-W. The
Chief, Office of Marine Environment and
Systems (G-W), has the primary
responsibility to establish and maintain
a coordinated Coast Guard
environmental program.-

2. Chief, Ports and Waterways
Planning Staff (G-WS) The Chief, Ports
and Waterways Planning Staff (G-WS),
has the responsibility to insure
compliance with reference (a) and other
related environmental legislation.

3. Chief, EnvironmentalImpact
Branch (G-WS-1). The Chief,
Environmental Impact Branch,(G--WS-
1). has the responsibility to develop and
promulgate procedures to implement
and direct compliance with references
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(a), (b), and related legislation. G-WS-1
shall serve as the, point of contact for
coordination and review of Coast Guard
and non-Coast Guard environmental
documents. I
4. Chief Bridge Division (G-NBR.

Shall be responsible for-environmental
documentation and review for the

- Bridge Administration Program, except
as provided in paragraph 2-1-2 and 2-J-
3, and obtaining concurrence from the
DOT Office of Environment and Safety
(P) as required. tooprocess bridge permit
applications.

5. Chiefs of Responsible Headquarters
Program Offices. Have the
responsibility to implement the
procedures in this instruction for
Headquarters originated actions and
those district actions so designated by
the responsible Headquarters program
office. This responsibility shall include:
coordinating, directing, and assisting in
the preparation of environmental
documentation and guidance for their
respective programs-

6. District Commanders. Have the'
responsibility to implement the
procedures in this Instruction for all
district originated actions, except those-'
specifically designated to a responsible
Headquarters program office.

C. Use and Organization of this
Instruction.

1. Use. This Instruction should be used
in conjunction with references (b), (c),
and (d), and as a supplerment to DOT
Order 5610.1C (Enclosure (1)) for,
consideration of environmental impacts
of Coast Guard actions.

2. Organization. The material in
Chapter 2 of this Instruction
supplements specific paragraphs in DOT
Order 5610.1C (enclosure (1)) and is
cross-referenced by including paragraph
numbers of the DOT Order (in,
parenthesis) to which it applies.
Additional chapters providing guidance
in meeting new orchanged-requirements
will be added to this Instruction as
necessary.

Chapter 2. Coast Guard Supplementary
Implementing Instructions to DOT Order
5610.1C (Enclosure (1))

A. Planning andEarly Coordination.
1. (3.c.)Scoping, All interested or

affected parties (Federal state, local,
private) shall be notified and-invited to
participatein the early consultation
process for all Coast Guard actions not
categorically excluded in-paragraph 2-
B-3. below. Written notification shall be
given to all state and dreawide,
clearinghouses and all parties having
statutory or regulatory involyement or
directly affected. All other interested
parties may be informally contacted;
howeyer, in all cases the responsible,

official shall maintain a written record
of contacts made and responses
received. For actions requiring
preparation of an EIS, the scoping
process shall-be followed as described
in Section 1501.7. of reference (b).

B. Environmental Processing Choice.
1. (4.a.) Actions Covered. In addition

to those types of actions listed in the
DOT Order, this Instruction applies to
these Coast Guard actions: The decision
to relocate, sell, dismantle,
decommission, or close Coast Guard
facilities; and research activities that
have techniques or programs with
potentially significant envir6nmental
effects during testing or implementation.

2. (4.b.) Environmental IMpact
Statement (EIS). Coast Guard actions
which normally require anEIS include:

a. Actions assessed and found to have
potentially significant environmental
effects;

b. Actions having significant
environmental effects on the global
commons as described in section 2.3 of
Executive Order 12114 dated 5 January
1979; -

c. Actions which generate significant
controversy because of effects on the
human environment;

d. Actions having a significant effect
on:

(1) Property protected under section
4(f) of the DOT Act;

(2) Wetlands orflobdplains;
(3) Endangered species; and
(4) Significant scientific, cultural or

historical resources.
e. Deepwater Port permit applications.
3. (4.c.5) Categorical Exclusions, In

addition to those actions listed in
paragraph 4.c of.Enclosure (1) and
subject to paragraph 2-B-4 of this
Instruction, the following actions are not
normally.major Federal actions
significantly affecting the environment
and do not require an Environmental
Assessment (EA), Finding of No
Significant Impact (FONSI), or
Environmental Impact Statement (EIS):

a. Actions involving repair and
maintenance of existing Coast Guard
facilities and which do not result in
substantial change in functional use (e.g.
replacement of existing. materials or
equipment, exterior maintenance and
repair, interior maintenance, repair and
alteration, maintenance of floating-and
fixed aids to navigation, etc.);

b.'Actions to lease, acquire or
construct facilities for Coast Guard
personnel inareas currently zoned for
that purpose and where such facilities
are consistent with or approved by the
local land use authority (e.g. lease or
purchase of existing buildings without
changing functional use, purchase or

construction of housing In an approved
residential subdivision, etc.);

c. Actions performed as part of the
Coast Guard's statutory authority to
conduct investigations, inspections, or to
issue permits, licenses and certificates
which do not directly affect the
environment (e.g. commercial vessel
documentation and inspection, facility
inspections, merchant seaman
documentation, Marine Boards of
Inquiry, Boating Safety Detachment
Team-inspection of recreational boats,
'etc.);

d. Review of studies, reports, analyses
etc. of legislative proposals not
originating in DOT and relating to
matters not the primary responsibility of
the Coast Guard;

e. Excessing of Coast Guard real
property to the General Services
Administration;

f. Bridge Administration Program
actions'which can accurately be
described as one of the following:

(1) Reconstruction or modification of
an existing bridge structure on
,essentially the same alignment or
locations including: widening less than a
single travel lane, adding shoulders or
safety lanes, walkways, bikeways,
pipelines or fender works, except
bridges with historic significance and
bridges providing access to barrier
islands.

(2) Reconstruction or modification of
an existing bne land bridge structure
presently serviced by a two lane road
and used for two lane traffic, to a two
lane bridge on essentially the same
aligment or locations, except bridges
with historic significance and bridges
providing access -to barrier islands.

(3) Construction of pipeline bridges for
transporting potable water;

(4) Construction of pedestrian, bicycle
and/or equestrian bridges and stream
gaging cableways used to transport
people; ,

(5) Temporary replacement of a bridge
-which cbmmenaes immediately after the
occurance of a natural disaster or
castastrophic failure where such bridge
project is related to public safety, health
and welfare;

(6) Approval of extension of time to
commence or complete construction or
to remove an existing or temporary
bridge;

(7) Approval of deviations from
approved plans prior to completion of
construction which do not significantly
alter the approved locations, plans, or
environmental impacts; ,

(8) Promulgation of operating
requirements or procedures for
drawbridges.

g. Actions performed as a part of
Coast Guard operations to 6arry out
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statutory authority in the areas of
maritime safety, protection of the
environment, or military readiness (e.g.
establishment of security zones, search
and rescue, law and treaty enforcement,
removal of oil or hazardous substances,
military operations to maintain
proficiency, actions to protect public
safety, establishment of floating and
minor fixed aids to navigation except
electronic sound signals, etc.).

h. Administrative or procedural
regulations which clearly do not have
any environmental impacts.

4. Restrictions on Categorical
Exclusions. An Environmental
Assessment, Environmental Impact
Statement, or both as appropriate shall
be prepared for actions which would
otherwise he classified as categorically
excluded, but which are likely to
involve:

(1) Significant impacts on the
environment; (2) substantial controversy
because of effects on the human
environment; (3) impacts which are
more than minimal on properties
protected under section 4(f) of the DOT
Act and section 106 of the Historic
Preservation Act; or (4) inconsistencies
with any Federal, State, or local law or
administrative determination relating to
the environment

C. Environmental Assessment (EA).
1. (4.d.) EnvironmentalAssessment In

accordance with section 1508.9 of
reference (b) an EA shall provide
sufficient evidence and analysis to
determine whether an EIS or FONSI is
required. All environmental assessments
prepared by'or for the Coast Guard shall
contain:

a. The environmental assessment
cover sheet, in the form at outlined in
Enclosure (2), evidencing the date
attested to be in conformance with
reference (b) and-this Instruction by
signature and title. of the preparer, the
person responsible for the
environmental review and the
responsible official having direct
responsibility and authority for
implementing the proposed action;

b. A brief description of the proposed
action;

c. A statement of need for the
proposed action;

d. The alternatives considered;
e. A summary of the environmental

impacts of the proposed action and
alternatives;

f. A comparative analysis of the
proposed action and alternatives;

g. A statement of environmental
significance of the proposed action;

h. A list of all agencies and persons
contacted during the environmental
assessment:

D. Finding of No Significant Impact
(FONSI).

I. (5.a.) Format. For Coast Guard
purposes a FONSI shall be a separate
document to which an environmental
assessment (EA) is attached and notes
any other environmental documents
related to it. When a FONSI is based on
a Coast Guard prepared EA, the format
shall be as outlined in enclosure (3).
When a FONSI is based on an
applicant-prepared EA, the format shall
be as outlined in Enclosure (4).

2. (5.b.) Coordination. To ensure
copies of the FONSI and its
environmental assessment are available
to the public upon request, the originator
shall forward one copy to Commandant
(G-WS-1) and the responsible
Headquarters program office as well as
retain a copy in the originator's file.
Public notice shall be given as to the
availability of these documents in
accordance with the requirements of
Sections 1501.4.(e).(1) and (2), and
1506.6(b). of reference (b).

3. (5.c.) Provisions of FONSls to DOT.
A FONSI required to be provided to the
DOT Office of Environment and Safety
(PJ shall be forwarded via Commandant
(G-WS-1) by the responsible
Headquarters program office.

E. Lead Agencies and Cooperating
Agencies.

1. (6.a.) Responsibility. For District-
originated actions the disirict
commander or his designee will assume
responsiblity for maintaining Coast
Guard lead agency status. The chief of
the responsible Headquarters program
office or his designee will assume this
responsibility for Headquarters-
originated actions. In extraordinary
circumstances (e.g. an action transcends
more than one district, etc.) the
responsible Headquarters program
office via Commandant (G-WS-1) shall
designate the individual responsible for
maintaining Coast Guard lead agency
status.

2. (6.c.) Request for CEQ Resolution of
LeadAgencyDesignation. Notification,
to DOT (p-20) shall be made via
Commandant (G-WS-1).

3. (6.e.) Refusal to Participate. Copies
to DOT (P-1) shall be forwarded via
Commandant (G-WS-1).

4. (6.e. Adverse Comments and
Delays. Matters referred to DOT (P-i)
for discussion with CEQ shall be
forwarded via Commandant (G-WS-1).

F. Preparation and Processing of Draft
Environmental Impact Statements.

1. (7.b.) Timing of Preparation of Draft
Statements. For other than rulemaking
actions, Appendix P of reference (c)
provides correlations of the NEPA
process with the Coast Guard's
Planning, Programming and Budgeting

System. The section on Enviornmental
Assessment of Regulatory Actions
contained in reference (d) provides
similar guidance for Coast Guard
rulemaking actions.

2. (7.f.) Circulation of Draft
Environmental Impact Statements. The
originator or the responsible
Headquarters program office shall
forward twelve (12) copies of all draft
EIS's to Commandant (G-WS-1) for
distribution within U.S. Coast Guard
(USCG) Headquarters offices and DOT
elements as appropriate and for filing
with the Environmental Protection
Agency's Office of Environmental
Review.

G. Review of Environmental
Statements Prepared by OtherAgencies.

1. (9f-) Comments on Non-Coast
GuardEIS's. One copy of all Coast
Guard comments shall be sent to
Commandant (G-WS-1).

H. Predecision Referrals to the
Council on Environmental Quality.

1. (la.1) DOTLeadAgency
Proposals. District commanders and
Headquarters program offices receiving
a notice of intended referral from
another agency shall provide DOT (P]
with a copy of the notice via
Commandant (C-WS-1).

L Final Environmental Impact
Statement.

1. (11.c.) LegalReview. District legal
officers shall provide legal sufficiency
review of FEIS's for bridge permit
actions that originate within their
district. The Office of Chief Counsel (G-
L) shall provide final legal sufficiency
review of those FEIS's requiring
concurrence of DOT (P).

2. (1l.d.) Internal Processing. The
Chief. Office of Marine Environment and
Systems (G-W] shall have the authority
to approve all Coast Guard EIS's. G-W
delegates to district commanders the
authority to approve Coast Guard EIS's
for actions that originate within and
having effects confined to their
respective district except those requiring
DOT (P) concurrence. DOT (P)
concurrence will be obtained by the
responsible Headquarters program
office via Commandant [G-WS-1).

3. (11.1. Availability of Statements to
Environmental Protection Agency and
the Public. Transmittal of the final
statements to Environmental Protection
Agency shall follow the method stated
for draft statements in paragraph 2-F-2
of this Instruction.

J. Determinations Under Section 4(f)
of the DOTAct.

1. (12. a.) Integration of 4(f) Statement
with EIS's. Originators of EIS's for Coast
Guard actions requiring determinations
under section 4(f) of the DOT Act shall
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incorporate the required 4(f)
determination in the EIS.

2. (12.b,) LegalReview. District legal
officers sliall provide legal sufficiency
review of Coast Guard section 4(f]
determinations for projects that
originate within their district that do not
require the concurrence of DOT (P). The
Office of Chief Counsel (G-L) shall
provide final legal sufficiency review of
all other Coast Guard Section 4(f)
determinations.

3. Approval of 4(f) Statemezits.
Approval of 4(f) statements for actions
not requiring an EIS shall be made by
Commandant (G-W when DOT (P)
concurrence is required. When DOT (P)
concurrence is not required district
commanders are'delegated the authority
for approving 4(f) statements for district
originated actions, and chiefs of
responsible Headquarters program
offices, with Commandant (G-W)
concurrence, shall have this authority
for Headquarters actions not requiring
DOT (P) concurrence.

K. Citizen Involvement Procedures.
1. (14.b.) Notice of Intent. As soon as

the decision to prepare an EIS has been,
made, the responsible Headquarters
Program Office via Commandant (G- K
WS-1) shall publish the required Notice
of Intent (Section 1507.7(e)) in the
Federal Register.

2. (14.d.) Office of Management and
Budgei (OMB) A-95 Clearinghouse
Review. Originators ofEA's or-EIS's.
shall solicit comments from A-95
clearinghouses of affected states on the.
environmental consequences 6fthe

proposed action. The EAor EIS hall
evidence this soliciation and
consideration of comments received.-

3. (14.f.) Coast Guard Pablic Contact
Point. Interested persons'canlobtain.
copies arid the status of Coast Guaid
environmental documents and
information on other elements of the
NEPA process by contacting the
appropriate addressee below:

COMMANDANT (G-WS-1),,U.S. Coast,
Guard, 2100 Second St. SW., Washington,
D.C. 20593, COM:, (202) 420-3300, FS:
8-426-3300.

COMMANDER (dpl], Firsi'dast Gua'rd '

District, 150 Causeway Street, Boston, MA
02114, COM: (617) 223-7562, FTS: 8-223-
7563 .,t ,

COMMANDER (dpl), Second Coast Guard
District, 1430 Olive Street, St. Louis, MO
63103, COM: (314) 425-5012, FTS: 8-279-
5012. 1 1

COMMAiqDER (dpli, Third Coast Guard'.
'District, Governors Island, New York, NY'
10004; COM: (212) 668-747, FTS: 8-,664--
7001.,

COMMANDER (dpl), Fifth Coast Guard
District, Federal Bldg., 431 Cra*fordStreet;'

, Portsmouth, VA 23705, COM: (804] 398-
. 6276, FTS: 8-827-9276. - t

COMMANDER (dpl), Seventh Coast Guard
District, Federal Bldg., Rm. 1012, 51 SW.
First Ave., Miami, FL 33103, COM: (305)
350-5503, FTS: 8-350-5503.

COMMANDER (dpl), Eighth Coast Guard
District; Hale Boggs Bldg.,.500 Camp Street,
Rm. 1140, New Orleans, LA 70130, COM:
(504) 589-2964, FTS: 8-589-2961

COMMANDER (dpl), Ninth Coast Guard
District, 1240 East Ninth Street, Cleveland,
OH 44199, COM: (216) 522-7523, FTS:
8-293-3919.

COMMANDER (dpl), Eleventh Coast Guard
District, Union Bank Bldg., 400 Oceangate,
Long Beach, CA 90822, COM: (213) 590-
2287, Frs: 8-984-9287.

COMMANDER (dpi), Twelfth Coast Guard
District, 630 Sansome Street, San
Francisco, CA 94126, COM: (415) 556-6074,
FTS: 8-556-6074. *

COMMANDER (dpl), Thirteenth Coast Guard
District, Federal Bldg., 915 Second Ave.,
Seattle, WA 98174, COM: (206) 442-7523,
FTS: 8-399-7523."

COMMANDER (dpl), Fourteenth Coast Guard
District, Prince Kalanianaole, Federal Bldg.,
300 Ala Moana Blvd., 9th Fl., Honolulu, HI
96850, FTS: 8-556-0220 ask for 546-2861
Honolulu.

COMMANDER (dp), Seventeenth Coast
Guard District, P.O. Box 3-5000, Juneau, AK
99802, FTS: 839920150 ask for'588-7348.

4. [14.f.) Copst Guqrd Public Contact
PointforBridge Administraton
Program. Interested persons and
applicants for Coast Guard bridge.
permits Lan obtain full information on.
the Coast Guard-Bridge Administration
Program by contacting the appropriate
addressee listed below., Persons who ;
intent to apply for Coast Guard bridge
permits are encouraged to contact'he
appropriate addressee for consultation
as early as possible to facilitate
coordination of the NEPA process.
COMMANDANT (G-NBR),'U.S. Coast Guard,

2100 Second St. SW., Washington, D.C.
20593, COM: (202) 426-0942, FTS: 8-426-
0942.

COMMANDER (obr), First Coast Guard
District, 150 Causeway Street, Boston, MA,-
02114, COM: (617) 223-0645, FTS: 8-223-
0645. ,,

COiMANDEZ (obr),'Second Coast Guard
District 1430 Olive Street, St. Louis, MO
63103, C6M: (314) .425-4607, FTS: 8-279-'
4607.' .

COMMANDER.(oafi-br), Third Coast Guard
District, Governors Island, New York, NY
'10004, COM: (212) 660-7165, FTS: 8-664-
7994. I *

COMMANDER (oan),-Fifth Coast Guard
District, Federal Bldg., 431 Crawford Street,
Portsmouth, VA 23705, COM: (804) 398-,
6227, FTs: 8-827-92'22 ....

COMMANDER (oan), Seventh Coast Guard
District, Federal Bldg., Rm. 1012, 51 SW.
First Ave., Miami, FL 33103, COM: (305)
350-4108, FTS: 8-350-4103. ( '

COMMANDER (obr), Eighth CoastGuard
District, Hle.Boggs Bldg., Rm. 1140, 500
Camp Stredt, New Orleans. LA.70130,
COM:.(504) 589-2965, FTS: 8-682-2965.

COMMANDER (obr), Ninth Coast Guard
District, 1240 East Ninth Street, Cleveland,
OH 44199, COM: (216) 522-3993, FTS:
8-293-3993.

COMMANDER (oan), Eleventh Coast Guard
District, Union Bank Bldg., 400 Oceanga(e,
Long Beach, CA 90822 COM: (213) 590-
2222, FTS: 8-984-9223.

COMMANDER (oanj, Twelfth Coast Guard
District, 630 Sansome Street, San
Francisco, CA 94120, COM: (415) 550-8008,
FTS: 8-550-8668.

COMMANDER (oan), Thirteenth Coast
Guard District, Federal Bldg., 915 Second
Ave., Seattle, WA 98174, COM: (200) 442-
5864, FTS: 8-399-5876,

COMMANDER (oan), Fourteenlh Coast
Guard District, Prince Kalanianeolo,
Federal Bldg., 300 Ala Moana Blvd.,
Honolulu, HI 96850, COM: (808) 540-7130,
FTS: 8-:550-0220 ask for 540-7130 Honolulu.

COMMANDER (oan), Seventeenth Coast '
Guard District, P.O. Box 3-5000, Juneau, AK
99802, FTS: '8-399-0150 ask for 560-7308'

L. Proposals for legislation,
1. (15.a.) Preparation. The responsible

Coast Guard Headquarters program
office shall prepare the environmental
documentation for legislative proposals
or reports on proposed legislation for
which the coast Guard is primarily
responsible.

2.,(15.b.) Processing. The EIS shall be
processed as required in paragraph 15-b,
of the DOT Order via Commandant
(G-Ws-),:

M. Timing of Agency Action.
1. (17.b.) Reduction of Prescribed

Time periods. Request to reduce
prescribed time periods for EIS
processing shall be made via
Commandant (G-WS-1) to EPA.

2. (17.c,) Emergency Circumstancet. In
emergency circumstances, CEQ will be
consulted through DOT (P via
Commandant (G-WS-1).

N. Mitigating Measures and
Monitoring. The responsible program
manager, district commander, or
commanding officer of headquarters unit'
as appropriate, shall assure the
execution and monitoring of all
mitigating measures stated in any
environmental document (EA, FONSI,
EIS, NOI) and/or record of'decision for
any Coast Ghihrd action.,

Dated: April 22, 1980.
W. E. Caldwell,

RearAdmiral, U.S. Coast Guard, Chlef Offico
ofMarine Erivironmental Systeml.
IFR Doc. 80-15288 Filed 5-18-10 8.45 Sam)
BILLING CODE 4910-14-M
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National Highway Traffic Safety
Administration

[Docket No. 1P79-12; Notice 2]

Hyosung (America), Inc.; Action on
Petition for Determination of
Inconsequential Noncompliance

This notice grants in part and denies
in part the petition by Hyosung
(America) Inc. of New York City, New
York to be exempted from the
notification and remedy requirements of
the National Traffic and Motor Vehicle
Safety Act (15 U.S.C. 1381 et seq.) for an
apparent noncompliance with 49 CFR
571.119, Motor Vehicle Safety Standard
No. 119, New Pneumatic Tires for
Vehicles Other Than Passenger Cars.
The basis of the petition was that the
noncompliance is inconsequential as it
relates to motor vehicle safety.

Notice of receipt of the petition was
published in the Federal Register on
November 13,1979, and an opportunity
afforded for comment (44 FR 65514).

Paragraph S6.5(b) of Standard No. 119
requires tires to be marked with the tire
identification number required by 49
CFR Part 574 and $6.5(f) requires them
to be labeled with "the actual number of
plies * * * in the sidewall ...
Hyosung imported and distributed 2000
"Aurora-F8 1000-20 Load Range F"
truck tires that lacked marking
indicating the week and year of,
manufacture (the 19th week of 1979),
and 200 of these also lacked the number
of nylon tread plies (10) and nylon plies
(8). Notwithstanding the filing of its
petition Hyosung corrected the date
code n6ncompliance of all but 200 tires
no longer in its hands. Of these 200 tires,
on the basis of having corrected the
noncompliance on 1800 tires it estimates
that no more than 20 lack the correct ply
designation. All other information is
said to be correct and petitioner
believes that its noncompliances are
inconsequential as they relate to motor
vehicle safety since in its opinion
manufacturing dates are unimportant,
and the model number of the tires is
clearly understood by the dealer.

No comments were received on the
petition.

Hyosung presented no argument to
support the conclusory statement in its
petition that "the mis'ing brand for the
week and year of production is truly an
inconsequential defect." On the
contrary, this information is needed to
effect tire registration and to implement
any notification and remedy campaign
covering safety-related defects or
noncompliances in the tires.
Accordingly, petitioner has failed to
sustain its burden of persuasion that
that noncompliance is inconsequential

as it relates to motor vehicle safety. and
its petition is denied. On the other hand
thi failure to mark the number of plies
appears to have an inconsequential
effect upon safety in that not more than
20 tires appear to be involved, all plies
are present and the type of material
involved (nylon) is stated on the
sidewall. Petitioner has met its burden
of persuasion as to this noncompliance
and its petition is granted.

(Sec. 102. Pub. L 93-492. 99 Stat. 1480 (5
U.S.C. 1417); delegations of authority at 49
CFR 1.50 and 501.8)

Issued on May 8,1980.

Michael M. Finkelstein,
Associate AdministratorforRulemaking.
IFR Do,. a0-15,09 Filed s5-1540 &45 am]

ILUNG CODE 4910-59-

Final Contract Briefing; Public Meeting

The National Highway Traffic Safety
Administration will hold a public
meeting on May 30, 1980. to present the
results of a recently completed,
contracted research study enitled
"Relationship Between Truck Ride
Quality and Drivers' Health:
Methodology Development". The
objective of the study was to review and
explore various research approaches
and alternative ways to evaluate the
relationships between truck ride quality
and drivers' health. Contingent upon
Government review and approval of the
recommended plan, NHTSA may
implement a major research program in
the truck ride quality area to determine
if rulemaking is warranted.

The meeting will be held in Room 2230
at the DOT Headquarters Building. 400
Seventh Street, Southwest, beginning at
9:30 a.m. and lasting until about 11:30
a.m. The briefing, to be presented by the
contractor (Dunlap and Associates,
Inc.), will consist of a brief overview of
the study findings, a detailed discussion
of the research design
recommendations, and an opportunity
for audience questions.

Additional information may be
obtained from Dr. Charles M. Overbey.
Office of Driver and Pedestrian
Research, Room 6240, Nassif Building,
400 Seventh Street Southwest.
Washington, D.C. 20590, telephone: 202-
755-8753.

Issued in Washington. D.C.. on May 9,1980.
R. Rhoads Stephenson,
Associate Administrator forResearch and
Development.
[FR Doc. s0-15171 Filed 5-1610-, 43 am]
BILWNG CODE 4910-50-

Final Contract Briefing; Public Meeting

The National Highway Traffic Safety
Administration will hold a public
meeting on May 30,1980, to present the
results of a recently completed,
contracted research study enitled
"Relationship Between Truck Ride
Quality and Safety of Operations:
Methodology Development." The
objective of the study was to review and
explore various research approaches
and alternative ways to evaluate the
relationships between truck ride quality
and safety of operations. Contingent
upon Government review and approval
of the recommended plan, NHTSA may
implement a major research program in
the truck ride quality area to determine
if rulemaking is warranted.

The meeting will be held in Room 2230
at the DOT Headquarters Building, 400
Sevent Street, Southwest, beginning at
1:30 p.m. and lasting until about 3:30
p.m. The briefing, to be presented by the
contractor (Systems Technology, Inc).,
will consist of a brief overview of the
study findings, a detailed discussion of
the research design recommendations,
and an opportunity for audience
questions.

Additional information may be
obtained from Dr. Charles Overbey.
Office of Driver and Pedestrian
Research. Room 6240, Nassif
Headquarters Building, 400 Seventh
Street. Southwest, Washington, DC
20590, telephone: 202-755--8753.

Issued in Washington. D.C. on May 9.1960.
R. Rhoads Stephenson,
Associate AdministratorforResearch and
Development.
[FR Do. W0-15112 Fkd .5-1&S- &45 am]

1IW1N CODE 4910-59-U

Research and Special Programs

Administration

Applications for Exemptions

AGENCY: Materials Transportation
Bureau. DOT.
ACTION: List of applicants for
exemptions.

SUMMARY: In accordance with the
procedures governing the application
for, and the processing of, exemptions
from the Department of Transportation's
Hazardous Materials Regulations (49
CFR Part 107. Subpart B), notice is
hereby given that the Office of
Hazardous Materials Regulation of the
Materials Transportation Bureau has
received the applications described
herein. Each mode of transportation for
which a particular exemption is
requested is indicated by a number in
the "Nature of Application" portion of

I I I
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the table below as f6llows: i-Motor ADDRESS COMMENTS TO: Dockets and be submitted in triplicate.
vehicle, 2-Rail freight, 3-Cargo vessel, Branch, Information Services Division, FOR FURTHER INFORMATION: Copies of
4-Cargo-only aircraft, 5-Passenger- Materials Transportation Bureau, U.S. the applications are available for
carrying aircraft. Department of Transportation, inspection in the Dockets Branch, Room
DATES: Comment period closes June 18, Washington, DC 20590. Comments 8426, Nassif Building, 400 7th Street,
1980. should refer to the application number SW., Washington, DC.

New Exemptions

Application No. Applicant ' Regulation(s) affected I Nature of exemption thereof

8406-N ... ............. ............. Sana Air. Incorporated, Toms River, NJ................ 49 CFR 172.101, 172.204(c)(3), To authorize carriage of Class A, B. and C explosives not permitted
173.27, 175.30(a)(1), for air shipment or in quantities greater than those prescribed for tilt
175.320(b), Part 107. Appendix' shipment. (Mode 4.)
B.

8407-N .................... H ........... ............. hooker Chemical Company. Houston, TX.'....... 49 CFR Part 172, Subpart C, To transport within plant over public highway via fork-lift trucks waste
173.245. residues, classed as corrosino liquids, n.o.s., without shipping

papers, conained In non-DOT specification portable tanks. (Mode
1.)

8408-N .............................................. Presvac Systems (Budington) Umited, Ontario, 49 CFR 173.119(a)(17), To authorize non-DOT specification cargo tanks complying with DOT
Canada. 173.245(a)(31).-178.342-5. Specification MC-307/312 except for bottom outlet valve varialn

178.343-5. for transport of flammable or corrosive waste liquids or seml.sollds.
(Mode i.)

8409-N .......... r.. . .................. MOB Manufacturing Chemists, Inc.. Cincinnati, OH., 49 CFR 173.264(a)(4)........_...... To authorize shipment of hydrofluoric acid solution no greater than
70% in non-DOT specification polyethylene bottles not exceeding 0
liters capacity packed in DOT Specification 12A fiberboard boxes,
(Modes 1. 3.)

8410-N ..................... -. ..................... MCB Manufacturing Chemists, Inc., Cincinnati, OH.. 49 CFR 173.269(a) ...... ......... Toauthodze shipment of perchloric acid not to exceed 72% In glass
-bottles of not more than 2.5 liters overpacked 6 to a non, DOt
Specification IMCO 4C2 wooden box, (Modes 1,3)

8411-N ..................... .Th.. Te Goodyear Tire & Rubber Co., Akron, OH...... 49 CFR 173.28(m)(1)........ To authorize shipment of various hazardous waste materials In DOT
Specification 170, 17E, and 17H drums complying with the feotnd.
lining requirements except for the cleaning process, (Mode 1.)

8412-N ............... .............. .. Mobay Chemical Corporation, Kansas City, MO.(.A.. 49 CFR 173.377(b)(6)............ To authorize shipment of organic phosphate compound mixtures In
DOT Specification 12B boxes containing no more than two Inside
DOT Specification 2D foil'lined paper bags not to exceed id
pounds each (Modes 1, 2. 3.)

8413-N .................................. . WilliamsResearch Corporation, Walled Lake, Ml..... 49 CFR 173.87. 173.114. 173.102 To authorize shipment of turbofan engines having residual or small
amounts of JP 9 fuel, an oxygen bottle assembly with squib In valve
and a starter cartridge, Class C explosive. as Integral parts. (Modes
"1. ,Z4.)

8414-N ............... Fauvet-Girel, Paris, France .. ......... ... 49 CFR 173.315(a) ....... ....... To authorized shipment of various non-inflammable, refrigerant, c6rn-
pressed gases In non.DOT specification IMCO V portable tanks,
(Modes 1, 2. 3.)

8415-N . . ............. Bayonne Barrel,& Drum Co., Newark, NJ............:. 49 CFR 173.28(0), 178.116-10.;.. To authorize conversion ot non-DOT specification tight head 18
gauge steel 55 gallon drums to DOT Specification 17E except for
location of markings for shipment of commodities authorized In
DOT 17E. (Modes 1. 2, 3.4.)

8416-N ............... The Pentectoseal Co., Bensenville,'IL ........ ........ .49 CFR 173.119.........................To manufacture, mark and sell non-DOT specification stainless steel
drums for shipment of Various flammable liquids. (Mode 1,)

8417 .......... ..... _. Hugonnet, SA. Paris, France ...... ................. 49 CFR 173.119. 173.125, To authorize shipment of various hazardous materials In non.DOT
173.245, 173.346, 173.510. specification IMCO Type I portable tanks. (Modes 1, 2. 3)

8418-N ....................................... . Aerojet Tactical Systems Company, Sacramento. 49 CFR 172.101.175.30 .............. To authorize a one time shipment of a rocket motor, Class a expio.
CA. - ' sive, exceeding the weight limitations presently authorized by cargo.

only aircraft. (Mode 4.) .
8419-N .................. Department of Defense, Washington, DC .......... 49 CFR 173.276..................To authorize shipment of hydrazine anhydrous In DOT Specitication

3A or 3E steel cylinder overpacked In a Cardboard container cush
toned by vermiculite, (Mode 4.)

8420-N............................................. Soaper Chemical Co. Inc., Henderson. KY .......... 49 CFR 172.500, Subpart F .......... To authorize shipment of various flammable, corrosive and Irritant ma,
terias contained In properly labeled drums In open bed trucks with,
out placarding. (Mode 1.)

8422-N ........... . .. CIG Gas Cylinders, Mariyong, Australia....- ........... 49 CFR 173.302(a)(1), To ship compressed gases and other hazardous materials In non,
173.304(a)(1), 173.304(d(3), DOT specification high pressure seamless aluminum cylindors,
173.336(a)(2). 173.337(a)(1). (Modes 1, 2, 3, 4, 5.)
175.3.

8423-N ............... ... U.S. Environmental Protection Agency, Washington, 49 CFR Parts 100-199 ........... To ship minute quantities of a solution of 25% nitri acid and Ofoup I
DC. through VI radionuclides in non-DOT spdilicaion composite pack

aging, described as "Analytical Standards" (modes 1, 2, 3, 4, 6)
8424-N ........................................... Sporting Specialties, Ltd., Louisville, KY................. 49 CFR 172.101, 173.153(a)(1). To ship calcium carbide In 1 kilogram size Inside metal cans packed

In a DOT Specification 120 fiberboard box not exceeding 50
pounds net weight, as a limited quantity. (Mode 1,)

8425-N .... ..................................... P B & S Chemical Co., Henderson, KY ................. 49 CFR 173.245........... To authorize shipment of aqua ammonla, 29% In DOT Specilication
6D or 34 containers with vented closures. (Modes 1, 2.)

8426-N .................... . Martin Tank Manufacturing, Corritos, CA............... 49 CFA 173.119(a)(17). To manufacture, mark and sell non-DOT specification cargo tanks
173.245(a)(31). 178.342-5, complying generally with DOT specification MC-307/312 except for
178.343-5. bottom outlet valve variations for transport of flammable of corro

sive waste liquids or semi-solids. (Mode 1.)

This notice of receipt of applications for new eximpiions is published'in accordance with Section 107 of the Hazardous
Materials Transportation Act (49 CFR U.S.C. 1806; 49 CFR 1.53(e)).

Issued in Washington, D.C., on May 7, 19810.
J. R. Grothe,
Chief, Exemptions Branch Office of Hazardous'Materials Regulation, Materials Transportation Bureau.
IFR Dec. 80-15109 Filed 5-16-80. 8:45 am]
BILLING CODE 491040M 
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Applications for Renewal or
Modification of Exemptions or
Applications To Become a Party to an
Exemption

AGENCY: Materials Transportation
Bureau, DOT.
ACTION: List of applications for renewal
or modification of exemptions or
application to become a party to an
exemption.

SUMMARY: in accordance with the
procedures governing the application
for, and the processing of, exemptions
from the Department of Transportation's
Hazardous Materials Regulations (49
CFR Part 107, Subpart B), notice is
hereby given that the Office of
Hazardous Materials Regulation of the
Materials Transportation Bureau has
received the applications described
herein. This notice is abbreviated to
expedite docketing and public notice.
Because the sections affected, modes of
transportation, and the nature of
application have been shown in earlier
Federal Register publications, they are
not repeated here. Except as otherwise
noted, renewal applications are for
extension of the exemption terms only.
Where changes are requested (e.g. to
provide for additional hazardous
materials, packaging design changes,
additional mode of transportation, etc.)
they are described in footnotes to the
application number. Application
numbers with the suffix "X' denote
renewal; application numbers with the
suffix "P" denote party to. These
applications have been separated from
the new applications for exemptions to
facilitate processing.
DATES: Comment period closes June 18,
1980.

ADDRESS COMMENTS TO: Dockets
Branch, Information Services Division,

Materials Transportation Bureau, U.S.

Department of Transportation,
Washington, DC 20590. Comments
should refer to the application number
and be submitted in triplicate.
FOR FURTHER INFORMATION: Copies of
the applications are available for
inspection in the Dockets Branch, Room
8426, Nassif Building, 400 7th Street,
S.W., Washington, DC.

Application Applicant Renewal of
No. exemption

2732-X- U.S. Department of Energy. 2732
Washington. DC.

2787-X- Raytheon Co. Andover. MA- 2787
2981-X. Austin Powder Company. 2981

Cleveland, O-.
3128-X-.. Walter Kidde & Co. Inc., Betlevile. 3128

NJ.

Applociton
NO.

Apbcnt

3563-X- U.S. Deparmen of Energy.
Washington. DC

4390-X- Mlincodt. n.. St Lots. 0.
443-X- Strwn Eploe knc.. Dalas. "TX
4453-X - Austin Powder Co, Cl veland. OH.
4734-X- General E ectrc Co., Waterlod. NY.
5196-X- Air Products & Chn-.cls, Inc..

Alentown, PA.
5322-X. San Dgo Gas & Elactnc Company.

San Dosgo. CA.
5372-X- Alrco Industrial G&S.a Jaay I.

NJ
5456-X. Fishe SctiC Co0. Fair Lawn. NJ,
5701-X. -I. du Pontde Nerors &

Company. Irr. Wkngkn M
5852-X- Ptiide a Gas Works,

Pledelphis, PA.
5891-X- U.S. Department of Enely.

Washinglon 0=
6113-X. Providence Gas Co.. Providenoe. RI
6113-X- Fttcht Gas and Electric L*gh

Co. Canion. MA.
6113-X- Bay State Gas Co. Conton, MA..
6197-X- providence Gas Co, Pmydenco, RI
6305-X-... Enaign Baddord Co. eneixay. CT-.
6530-L Union Carbide Corporon,

Tarrylvm NY.
2530-X- Uq.ud carbonic Corporaon

Chiago, IL
6530-x. Ar Products & Chericeds Coa. Inr

Alenlown, PA (ne ootnoe 1).
6530-X- Red Ball Oxygen Co., Inc.

stvavpr Lit.
36-x. Air Products & Chencas, rc,

Allentlown. PA.
6536-X- L P Trnportation, I.. Cheuer,

NY.
6536-X. UlNy Propa COmpeny. Elizabtll.

NJ.
6536-X- New Jersey NUral Gas Co,

Asbury Pari. NJ.
6536-X. SuOlin Cteical Cmpany

Clayrnont. DF_
6536-X--. Pubc Service Eectric & Gas Co.

Newari. NJ.
6589-X.... Robarlahaw Controls Co., Anahiki

CA (see footnote 2).
6758-X- Roper Plastic. Inc. Los Angeles.

CA.
6762-X.... Taylor Chemicals, Inc. Saim"or.

Mo (see footnote 3).
6763-X. Purex Coporatlio Cty of Industry.

CA.
6805-X. Union carbide corporation,

Tanylown. NY.
6858-X..- Eurotaw S.AR.L. Pans, Frane ,
6858-X Bacad Intaertional. L iMd.

Harniton, Beriraida
6902-X- Halocsri Products Coroaon,

Hackensack. NJ.
6922-X...- Hocarb products Corp.

Haketnsack. NJ.
7005-X.-.. Bgner Sclimrd.Lauent, Paris

France (see loonote 4)
7014-X. Exurolak SA.L. Pane, Frm
7023-X- Western Electrc Compeny, inc.,

Gresboro. NO.
7023-X- FAN" Chwec" Ino, Nazareth.

PA.
7023-X.- Alled Chermical o, Mornriw NJ
7023-X. Texas Inslunet, Incorporated,

DalmsTX
7026-X- Hydraulic Research Textron.

Pacoimna. CA (see footnote5)-
7042-X- Walter Kidde & Co., Inc. Lt *tbn.

NC.
7052-X- GTE Sylvania. Incorported.

Needitem Hoo~ts, MAA.
7052-X.-- Texan Instnonrft, Incorporate.

Dallas. TX1
7052-X. Eag Picher I uAte. In. Joplin.

MO.
7413-X. Chiaon Metal Products Di Western

Industries, Inc.. Ctilon. %%I (see
footnote 6).

7454-X. E.I. du Pont do Nernours &
C-pn. Inc. WirnT-lon. 00E

7503-X- Lowao. SA Geneva SaizeaMd
7516-X- Eurotainm SAR.A Pais. France

Rene**a of Applicabon
eeton No.

4390
4453
4453
4734
5196

5=2

5=7

5456
5701

5852

51g

6113
6113

6113
6197
530
553

5830
6530

6530

6536

6586
65X0

675

6766753

6805

658

6902

6922

7014
7023

7023

7023
7023

7026

7042

7052

7052

7052

7413

7454

7503
7516

Applicant

7598-X--, Prat & Wtsy A.raft Group. East
Hartford. CT

7607-X- DepaIrnt of Falh. Educabon.
arid Welfare. Cincinnali Ott.

7520-X. Eaatarn MLederraneen (Containers)
Co- Ld- London England.

7632-X..... Enerporse Service Co. Hostw. TX
7551-X--.. Auin Powder Cm.. Cleveland. ON-.
760-X Pruete Products Co, St. Paul. MN-
7741-K.... Me Aerospace, Biulfalo. NY-.......
7743-X Unon Carbide Corporabon.

Ta loyw. NY.
7752-X. EuoWw SARJL. Pars France.
7753-. SW.. Otr cal Co.. Westpor.

Cr.
7753-X. Monalto Compay. SL t.Louis. MO.
7754-K.... Hercules Incorporated. W*nington.

DE.
7"-X.. Sauders Chemicat Co In.

Evans. CO.
7716-X.... Dow Chernical Co.. Midand. I.....
7619-X... Eurotiner S.AR.L. Paris. France.
7865- . Rtieern Manufaskxing Cm. Linden

lfL
7963-X- Stautfar Cl a ical Co- Westport

CT (st ootnoe 7).
7997-X-.. Dow Chemical Co0, Mirnd MI-...
0006-.. Ybealo Aerosols Co,. Mays

Lwd . NJ.
423.4-..-. S&., Gray. France (see footnore 8)
8249-X.... Lawrence Packtagarg Supply Corp..

Newsrk NJ (See fotnote 9)m
251-P... Mwest GeM. Inc. Kana city.

KS.
206-P- I pnds.ertuExploeves Co.

Cleoen OR
6253-P. IBE Indusltedriwe.

Braunee-g. BrauniadwriC.

6=4-P -- Jones Cherricale. Inc. Caledoria.

5614-P.... Jones Cherricals.inc..Caloria.
NY,

6768-P. Van Doe Mak Cher-ical Co.. In-c..
Lcckport. NY.

5815-P-. Mlonnvell Douglas Axtronailtics
Co.. SL. Louls MO.

7052-P- Gould. lin, Andover. MA-..
7607-P.. Foaboro Company. Burlinglon. MA...
7620-P. Pennewlt Corporaton. Pthuldfia.

PA.
7741-P..-. Propellant Exploelve & Rocket

Motors Estabialana. Aylesbury.
England

7819-P,-. Cheni ovia MS. Le.ig. Denmark.
7835-P. Lqd Carboric Corporation.

Cl"eago. IL (see footnote 10).
8146-P P1PG Induki Inc., Pbtlburgt. PA.
8153-P Connnta Vanguard. Inc..

Baiswr. U1
156.-P- Air Products & Chemicals. n .

Ale.own PA.
8229_P-P.. ind Ap-e-ider Evicsoives Co..

Cleveland. OR
8375-P.... HoyerSAGL. Ouasso. Switzerland-.
839-P.... Herculesi. Incorporatled. Wilrrington

DE.
8414-P- SL..,o Paris France

'To a, toriza waler as an additionai mode of -ansporta-

2To autore paenger-canywn aircraft as an adckitona
mode of rrsraon

3To authorze waler as additional mode of tranisportation
,To authoriz an additicnal degn tank identical to those

prsent y au&*od except for capacity and tickn
'To renew and to :hage retest requireme:nt from Viee

yeas t0 live yeLrs.
'To autiize an additional e cylinder mode swiar to

Vioe, pres4nlt aultod and to add nitrogen as an add
lina coriwaodity.

'Reques renewal and to add water and raif as additional
modes of tranporiahomn

'TO auNir* an additional tank design sklw So the one
presenily authorid except for tacknesa. additionial valves
discsaend 6" opening&.

I Request rrxiicalion of cutioning material requiremnents.5
*Reqjee party slks an to auiorrze an aditional trailer

design to paragraph 8(c).

32823

Renewat of
exemrption

7598

7507

7611
7620

7532
7651
7590
7741
7743

7752
7753

7753
7754

7777

7796
7819
7888

7963

79978008

8234
8249

2587

5206

6253

6602

6614

676S

6816

7052
7607
752O

7741

7819
7535

8146

8153

8156

8229

8375
8392

8414
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This notice of receipt of applications
for renewal of exemptions and for Party
to an exemption is published in
accordance with Section 107 of the,
Hazardous Materials Transportation
Act (49 CFR U.S.C. 1806; 49 CFR 1.53(e)).

Issued in Washington, DC, on May 7,1980.
J.R. Grothe,
ChiefExemptions Branch, Office of
Hazardous Materials Regulation Materials
Transportation Bureau.
[FR Doec. 80-15108 Filed 5-1-80. 8:45 am]
BILLING CODE 4910-0-M

Office of the Secretary

[Notice 80-5]

Texas Deepwater Port Authority;
Deepwater Port License Extension

AGENCY: Department of Transportation,
Office of the Secretary.
ACTION: Request for public comment.

SUMMARY: The intent of this-notice is to
solicit public comment on the request of
the State of Texas to extend for one
year the date by which the.deepwater
port license offered the Texas
Deepwater Port Authority (TDPA) thust
be accepted in order to become
effective.
DATE: Comments must be received not
later than June 19, 1980.
ADDRESS: Comment§ should be
addressed to: Mr. Ernest T. Bauer, U.S.
Department of Transportation, Office of
Marine Transportation, Ports Division,
P-73, 400 7th Street SW., Washington,
D.C. 20590.
FOR FURTHER INFORMATION CONTACT:
Ernest T. Bauer, (202) 426-4144
SUPPLEMENTARY INFORMATION: On
August 15, 1979, pursuant to section 4 of
the Deepwater Port Act of 1974
(33 U.S.C. 1503), the Secretary of
Transportation offered to the TDPAa
,license to own, construct, and operate a
deepwater port off the coast of Freeport,
Texas. The license decision provided
that it would not be effective unless it
was accepted by May 15,1980. The
license itself included a condition that
the licensee demonstrate that the facility
was financially feasible by obtaining
throughput commitments from private
oil company shippers for sufficient

volume to finance the sale of revenue
bonds. On April 17, 1980, the Governor
of Texas requested that TDPA be
granted a one year extension of the time
within which to accept the license. In
considering this request the Secretary
has determined that, due to the
possibility that other parties may desire
to submit an application for the same
location as the TDPA facility, and
because the Deepwater Port Act of 1974
prevents the Secretary from accepting
other applications for thesame location
for which a license offer is outstanding,
the full year extension is not presently
considered appropriate. However, a six-
month extension of the original license
is being considered.

An interim 45 day extension has been
granted for the purpose of soliciting
public comment. Our present intention is
to grant a limited six-month extension to
the TDPA License offer. The license
would thus have to be-accepted by
November 15, 1980. If no decision is
reached by TDPA on this offer by
November 15, 1980, the Secretary
intends to entertain further extension
requests only if TDPA provides to him
prior to November 15, 1980:
, (1) Signed and binding commitments
from potential shippers indicating their
intent to ship collectively at least 1.4
million barrels-per day through the
-proposed-port for which TDPA holds a
license offer, or

(2) An acceptable amended
application from TDPA for a smaller
capacity port in the application area,
together with letters of intent from
potential shippers which will enable
TDPA to finance such a port.

Public comment is invited upon the
State's request for a one-year extension,
upon the proposal to issue the limited
six-month extension upon the conditions
discussed alone, and upon any-other
relevant issues. All comments received
prior to the deadline will be considered.
(Deepwater Ports Act of 1974. 33 U.S.C. 1501)
et seq.)

Issfied in Washington. D.C. on May 15,
1980.
Nel. Goldschmidt,
Secretary of Transportation.
[FR Doc. 80-15421 Filed 5-16-8W 8:45 am]

BILLING CODE 4910-62-M

DEPARTMENT OF THE TREASURY

Bureau of Alcohol, Tobacco and
Firearms

[Notice No. 80-7; Ref: ATF 0 1100.77C]

Authority to Affix the Seal of the
Department of the Treasury;
Delegation Order,

1. Purpose. This order sets forth
delegation of authority to affix the soal
of the Department of the Treasury.

2. Cancellation. ATF 0 1100.77B,
Delegation Order-Authority to Affix
the Seal of the Department of the
Treasury, dated October 17, 1979, Is
canceled.

3. Delegation.
a. Pursuant to the authority delegated

to the Director, Bureau of Alcohol,
Tobacco and Firearms by Treasury
Department Order 101-12, dated
October 12, 1979, those officials listed
below are hereby redelegated authority
to affix the seal of the Department of the
Treasury in the authentication of
originals and copies of books, records,
papers, writings, and documents of the
Bureau, for all purposes, including the
purposes authorized by 28 US.C.
1733(b):

(1) Regional regulatory administrators,
(2) Regional administrative officers.
(3) Assistant Director (Technical and

Scientific Services).
(4) Assistant Director

(Administration).
(5) Chief, Technical Services Division.
(6] Manager, ATF Distribution Center.
(7) Chief, Investigations Division.
(8) Chief, National Firearms Act

Branch.
(9) Chief, Administrative Programs

Division.
(10) Chief, Protective Programs and

Services Branch.
b. This authority may not be

redelegated.
4. For information contact. Procedures

Branch, 1200 Pennsylvania Avenue, NW,
Washington, DC, 20226, (202) 566-7602.

5. Effective date. This order becomes
effective on May,19, 1980.

6. Approval. February 2, 1980.
G.R. Dickerson,
Director.
[FR Doc. 80-15291 Flied 5-1-80:8. 45 aml

BILLING CODE 4810-31-M
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Granting of Relief; Disabilities Incurred
by Conviction

AGENCY: Bureau of Alcohol, Tobacco
and Firearms (ATF).
ACTION: Notice of Granting of Relief
from Disabilities incurred by Conviction.

SUMMARY: The persons named in this
notice have been granted relief by the
Director, Bureau of Alcohol, Tobacco
and Firearms, from their disabilities
imposed by Federal laws. As a result,
these persons may lawfully acquire,
transfer, receive, ship, and possess
firearms if they are in compliance with
applicable laws of the jurisdiction in
which they live.
FOR FURTHER INFORMATION CONTACT.
Special Agent in Charge Michael L. Hall,
Firearms Enforcement Branch,
Investigations Division, Bureau of
Alcohol, Tobacco and Firearms,
Washington, DC 20026, (202-566-7457).
SUPPLEMENTARY INFORMATION: In
accordance with 18 U.S.C. 925(c), the
persons named in this notice have been
granted relief from disabilities imposed
by Federal laws with respect to the
acquisition, transfer, receipt, shipment,
or possession of firearms incurred by
reason of their convictions of crimes
punishable by imprisonment for a term
exceeding one year.

It has been established to the
Director's satisfaction that the
circumstances regarding the convictions
and each applicant's record and
reputation are such that the applicants
will not be likely to act in a manner
dangerous to public safety, and that the
granting of the relief will not be contrary
to the public interest.

The following persons have been
granted relief:
Anderson, Bobby J., Route 2, Box 413A,

Wilkesboro, North Carolina,
convicted on July 6,1954, in the
United States District Court, middle
district of North Carolina.

Anderson, Raymond D., 1004 South
Main Street, Redfield, South Dakota,
convicted on September 30, 1975, and
on March 12,1976, in the Circuit
Court, Ninth Judicial Circuit, South
Dakota.

Anderson, Willie H., Route 2, Roaring
River, North Carolina, convicted on
May 20,1943; on May 2,1948; on May
21, 1954; on June 18,1958; on August
10,1967; and on October 22,1969, in
the United States District Court for the
Middle District of North Carolina.

Bartlett, Bobby G., P.O. Box 106,
Gracement, Oklahoma, convicted on
November 1,1954, in the District Court
of Roosevelt County, Portales, New
Mexico.

Bennett, Fred M., 719 NW. 42nd Avenue,
Puyallup, Washington, convicted in
1935, 1936, and in 1937, in the Fsyth
County Court, Winston Salem, North
Carolina; and in 1939 in the Asbore
County Court, Raleigh, North
Carolina.

Berlinski, Walter D., 123-08 11th
Avenue, College Point, New York,
convicted on November 12,1965, in
the County Court, Nassau County,
New York; and on June 14,1967, and
on November 30,1967, in the Superior
Court for the State of California for
the County of Los Angeles.

Bingaman, Ronald R., 2494 Grove Way.
Castro Valley, California, convicted
on April 23,1971, in the District Court.
El Paso County, Colorado.

Bowen, Donald J., 1535 24th Street, Des
Moines, Iowa, convicted on March 10,
1970, and on March 24,1970, in the
Polk County District Court, Des
Moines, Iowa.

Bowers, Dean F., 230 Blue Ridge
Avenue, Elkin, North Carolina,
convicted on November 25,1949, and
on November 19,1957, in the United
States District Court, Wilkesboro,
North Carolina.

Bradford, Ed, Route 3, Box 102 Steele,
Missouri, convicted on April 25,1975,
in the United States District Court,
Western District of Tennessee.

Breitenback, John P., RR 4, Box 1049,
Wautoma, Wisconsin, convicted on
April 9,1968, in the County Court,
Milwaukee, Wisconsin.

Bryant, John L., 12290 Flanders Street,
Detroit, Michigan, convicted on April
15,1965, in the United States District
Court for the Western District of
Arkansas.

Campbell, Irvin B., 102 Oak Street, Box
94, Rockland, Wisconsin, convicted on
April 11, 1973, in the LaCrosse County
Court, Winsconsin.

Carroll, Warren D., 9224-7th South East,
Everett, Washington, convicted on
January 23,1962, in the superior Court,
Spokane County, Washington.

Carter, Charles S., 3647 Highway 378,
Westlake, Louisiana, convicted on
November 16,1976, in the Fourteenth
Judicial District Court, Parish of
Calcasieu, Lake Charles, Louisiana.

Cattaneo, Michael, A., 671 Stringtown
Avenue, Weed, California, convicted
on March 211976, in the Siskiyou
County Superior Court, Yreka,
California.

Chandler, Robert A., 709 Deland Court,
El Cajon, California, convicted on
November 30,1970, in the Municipal
Court of the San Diego Judicial
District, County of San Diego, State of
California.

Childress, James D., 263 Pioneer Road,
Rye, New Hampshire, convicted on
May 30,1973, in the Superior Court.

Robeson County, North Carolina.
Chiro, Joseph L, Jr., 2734 Kingston

Street, Kenner, Louisiana, convicted
on February 14,1975, in the Twenty-
Fourth Judicial District Court for the
Parish of Jefferson, State of Louisiana.

Churchill, Leslie G., Rural Route,
Maxwell, Nebraska. convicted on
September 21, 1973, in the District
Court of Keith County, Nebraska.

Cloward. Cameron E.. 2960 Robar Street.
Las Vegas, Nevada. convicted on May
1,1973, in the United States District
Court for the District of Arizona.

Colt, Michael A., 3409 S. Rural Road,
Tempe, Arizona, convicted on March
12,1975. in the Superior Court,
Maricopa County, Arizona.

Dupuy, Pivon L, P.O. Box 1568, Slidell,
Louisiana, convicted on September 24,
1975, in the United States District
Court. Eastern District of Louisiana.

Encinias, Adan A., 302 Socorro Street,
Las Vegas, Nevada, convicted on May
23,1977, in the District Court, County
of Miguel, New Mexico.

Ennis, Johnny C, 1317 South Jackson,
Tucumcari, New Mexico, convicted on
March 13,1975, in the District Court,
Quay County, New Mexico.

Evans, Alton R., 3306 Surrey Drive, East,
Owensboro, Kentucky, convicted on
February 3,1956, in the United States
District Court, Western District of
Missouri, Western Division.

Faughn, Donald W.. 311 Pardue Lane.
Hopkinsville, Kentucky, convicted on
June 5,1974, in the Circuit Court,
Christian County, Hopkinsville,
Kentucky.

Frackowiak, Leonard E., 4326 Louise
Street, Saginaw, Michigan. convicted
on or about June 4,1954. in the Circuit
Court of Bay County, Michigan: and
on March 25,1957, in the Circuit Court
of Gratiot County, Michigan.

Fultz, Paul R., P.O. Box 173, Medicine
Bow, Wyoming, convicted on
November 21,1942, in the District
Court, Albany County, Wyoming.

Gellatly. James B., 704 S. Western
Avenue, Wenatchee. Washington,
convicted on May 24,1976, in the
Superior Court of the State of
Washington in and for the County of
Chelan.

Gentry, Norman B.. 4800 Miner Way,
Sacramento, California, convicted on
April 2,1954, and on November 7,
1952, in the Sacramento County
Superior Court, Louisiana.

Greeley. Gerald R., Box 93, Overton,
Nebraska, convicted on February 15,
1965, in the District Court of Deuel
County, Chappell. Nebraska.

Grier, Thomas W., 3475 East Street,
Montgomery, Alabama, convicted on
July 22,1975, in the Circuit Court of
Montgomery County, Alabama.
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Griswold, Richard A., 7505 Sharp Road,
Swartz Creek, Michigan, convicted on
April 1, 1966, in the United States
District Court, Eastern District of
Tennessee; and on September 5, 1968,
in the Circuit Court, Genesee County,
Michigan.

Hampton, Nathaniel B., 1080 Central
Street, Memphis, Tennessee,
convicted on February 15, 1965, in the
Criminal Court of Shelby County,
Tennessee.

Harriott, Joseph C., 2245 Fifth Avenue,
Fort Worth, Texas, convicted on
August 30, 1971, in the Criminal
District Court No. 4, Terrant County,
Texas.

Harris, Phillip K., 129 Railroad Street,
Bernice, Louisiana, convicted on
February 18, 1956, in the Circuit Court
of Cass County, Missouri.

Hartsworm, John K., Park View Manor,
No. 3, Valder, Wisconsin, convicted
on March 11, 1974, in the United
States District Court, Western District
of Texas, San Antonio, Texas.

Helwig; Lavern A., 787 Excelsior Drive,,-,
Placerville, California, convicted on
November 1, 1977, in the Superior
Court of the State of-California,
County of Sacramento. "

Henry, David C., 11358 5th Plade;Blaine,
Minnesota, convicted on December 16,
1966, in the United States District
Court for the Eastern Distridt of
Michigan. -

Hess, Donald C., 47 Tomaka Drive,
Hamburg, New York, convicted on
July 7, 1938, in the Onondaga County
Court, Syracuse, New York.

Hobson, Donald E., 2726 Marine Drive,
Bremerton, Washington, convicted.on
December 17,1974, in the Superior
Court of 'the State of Washington,
Kitsap County.

Huntley, Steven J,, 1484,Main Street,
Burney, California, convicted on May
26,1972, in the Superior Court,' Orange

-County, California.
Johnson, OthaL.,,Route 7, North "%

Wilkesboro, North Carolina,
convicted on May 28,1959, on July 27,
1961, on August 23, 1966, and on ,
February 1, 1967, in the United States
District Court, Wilkesboro, North
Carolina.

Kennedy, Ralph E., Route 1, Versailles,
Indiana, convicted on April 4, 1958, in
the Court of Common Pleas, Hamilton
County, Cincinnati, Ohio; and on,'
January 28, 1964, in the Dearborn
County Circuit Court, Lawrenceburg,
Indiana. , I .

Kleiman, Ronald A., Route-1, Box 29;
Wilson, Michigan, convicted on-May
20, 1976, in the United States District
Court, Eastern District of Wisconsin.

Klein, George, 2980 Barron, Memphis,,,
Tennessee, convicted on-January 6,
1978, in the United States District

Court, Western District of Tennessee.'
LaBorde, Keith J., Route 3, Box 301,

Marksville, Louisiana; convicted on
August 10, 1978, in the Twelfth
Judicial District Court, Parish of
Avoyelles, State of Louisiana.

Lawhorne, Lawrence W., 1616 Floyd
Street, Lynchburg, Virginia, convicted
on January 13,1958, in the United
States District Court, Lynchburg,
Virginia.

Learned, Ralph, D., Box 1, Highway 202,'
Birkenfeld, Oregon, convicted on
December 27,1951, in the Circuit
Court of Lane County, Eugene,
Oregon.

Leder, Irvin, 5400 Braesvalley, Houston,
Texas, convicted on February 5, 1973,
in the 174thfDistrict Court of Harris
County, Texas.

Lefevers, Frank W., P.O. Box 301,
Woodbury, Tennessee, convicted on
June 24, 1968, in the United States
District Court, Middle District of
Tennessee, Nashville, Tennessee.

LeVert, Jerry C., 9-E Shadowood Circle,
Birmingham, Alabama, convicted on'
June 4,' 1976, in the Circuit Court,
Bessemer Division, Bessemer,
Alabama.

Lind er, Dennis M.,-6339 Mockingbird
Lane, Cordova Apartment, Dallas,
Texas, convicted on May 10, 1968, in
the Criminal District Court, Dallas
County, Texas.

Little, rohii N., Sr., 817 S. Park Avenue,.
Norristown, Pepnsylvania, convkited
on March 9, 1967, in the C6mmon
Pleas Court (Criminal), Montgomery
Coimty, Pennslyvania.

McKenzie, Fred, Jr., 116 Sunset Drive,
Montoursville,-Pennsylvania, -
convicted on March 27, 1969, in the'
Clinton County Court of Common
Pleas, Lock Haven, Pennsylvania.'

McMillan, Williams S., Jr., B19
-Pennsylvania Avenue, Bremerton,
Washington,. convicted on June 23,
1975, in the United States District
Court, Western District of

*Washington; Seattle, Washington.
McNeal, Willie J.,.829 Schenck Avenue,

Brooklyn, New York, convicted on
July 9, 1968, in the Atlantic County
Superior Court, New Jersey:

Mannila, Harry D., Box 843, Ollson
Court #7, Keewatin; Minesota,
convicted-on September 1, 1966, and
on March 5, 1968,'in this District
Court, St. Louis County, Minnesota.

Marlow,'Theodore A., 208 Miriam.
Avenue, Rockford, Illinois, convicted
on April 20, i943, in the Circuit Court
for Winnebago County, Illinois.

Marzani, Leone J., 610 River Street,
Peckville, Pennsylvania, Convicted on
April 26, 1977, in the-United States
District Court for the Middle District
qf Pennsylvania.

Meeks, Junior C., Route 2, Holliday Hills,
Gordon, Georgia, convicted on June
25, 1957, in the Bibb County Superior
Court, Georgia.

Missildine, Hulen F., Route 1, Simms, -
Texas, convicted on October 13, 1972,
in the United States District Court,
Eastern Judicial District, Texarkana,
Texas.

Morrow, Mark W., Route 4, Box 148,
Abilene, Texas, convicted on June 24,
1976, in the 104th judicial District of
Texas, Jones County, Texas,

Nash, Ira P., Route 1, BoX 276, 1onaker,
Virginia, convicted on November 18,
1975, in the United States District
Court, District of West Virginia.

Nickelson, James M., 1040 Tee Pee Lane,
Perrisi California, convicted on
December 14, 1973, in the Superior
Court, Mendocino County, California,

Oprisko, Myron, 719 Morse Avenue,
Simpson, Pennsylvania convicted on
July 20; 1977, in the United States
District Court, Middle District of
Pennsylvania.

Pankey, William L., 2060 Romford Road,
Memphis, Tennesee, convicted on
April 17, 1972, in the United Stateso
District Court, Western District of
Tennessee.

Parker, Richard 0., 2311 S. Macedonia
Avenue, Muncie, Indiana, convicted
on October 3, 1961, in the District
Court of the 25th Judicial District,
Atoka County, Oklahoma.

Perrella, Robert A., 18 Awlxa Place,
Selden, New York, convicted on May
27,1929, in the Supreme Court of the
State of New York, County of New
York.

Perry, Michael G., Route 1, Box 80,,
Oakfield, Wisconsin convicted on,
September 11, 1974, in the County
Branch #3 Court, Fond du Lao County,
State of Wisconsin.

Pirtle, Joe M., Route 1, Box 336, Roanoke,
Texas, convicted on August 14, 1974,
in the Criminal District Court #1,
County of Tarrant,.Texas,

Polus, Timothy P., Route 3, Box 98, Fall
Creek, Wisconsin, cofivictedon"°

December 4, 1968, in the Wisconsin
C6unty Court, Chippewa. County,
Wisconsin.

Powell, Ludolph, 929 18th Street, Dallas,
Texas, convicted on January 5, 1978 In
the 203rd Judicial District Court,
Dallas County,'Texas.

Prescott, Sfeven, N-P109, Lake
Cherokee, Longview, Texas, convicted
oi February 3, 1975, in- the 51st '
Judicial District Court of Coke County,
Robert Lee, Texas.

Protor, Eugene F., Route 3, Box 40A,
Atlanta, Texas, convicted on
Deceiber 27, 1977, in the United
States District Court, Eastern Judicial "
of Arkansas.
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Quackenbush, Paul D., Route 1, Box
C320, Wagoner, Oklahoma, convicted
on December 20,1976, in the
Muskegee County District Court,
Oklahoma.

Rankin, Harold E., 2455 Gulf Street,
Beaumont, Texas, convicted on May
16, 1973, in the Jefferson County
District Court, Beaumont, Texas.

Reinhart, Dennis A., 5111 Quan Drive,
Jacksonville, Florida, convicted on
June 12,1972, in the Jackson County
Circuit Court, Browston, Indiana.

Reyes, Elmer F., Jr., 717 Congress,
Emporia, Kansas, convicted on April
21, 1969, in the District Court of
Garfield County, Oklahoma; and on
June 26, 1974, in the District Court of
Lyon County, Kansas.

Ricciottie, Armando, 38 Maplewood
Avenue, Billerica, Massachusetts,
convicted on January 7, 1936, and May
18, 1936, in the Suffolk Superior Court,
Boston, Massachusetts.

Ringstaff, Leslie J., 1024 S. 11th Street,
Paducah, Kentucky, convicted on May
12, 1955, in the United States District
Court, Eastern District of Missouri,
Eastern Division, Saint Louis,
Missouri. ,

Rogers, William C., 8109 Idaho Street,
Jacksonville, Florida, convicted on
July 15, 1952, in the Circuit Court of
Florida, Eighth Judicial Circuit, Balser
County.

Rush, Charles E., Jr., Route 1, Box 155-E,
Woodstock, Virginia, convicted on
October 7,1974, and on February 3,
1975, in the Circuit Court of
Shenandoah County, Woodstock,
Virginia.

Salazar, Gustave D., 575 Nanticoke
Street Wilkes-Barre, Pennsylvania,
convicted on January 16, 1974, and on
March 21, 1974, in the Court of
Common Pleas, Wyoming County,
Tunkhannock, Pennsylvania.

Santana, Rudolph, 25 Aero Avenue,
Page, Arizona, convicted on January
26, 1971. in the Superior Court,
Mohave County, Arizona.

Sauer, Joseph John, Route 1, Box 126-A,
Lachine, Michigan. convicted on June
10, 1971, in the Circuit Court of Alpena
County, Michigan.

Sherwood, Roger L., RR #2, Box 222,
LaGrange, Missouri, convicted on
August 7,1970. in the Circuit Court in
and for Lewis County, Canton,
Missouri.

Simon, Hubert C., 5121 SE. 36th,
Portland, Oregon, convicted on
October 17, 1974, in the United States
District Court, Seattle, Washington.

Smith, Jerry L., General Delivery,
Heidrick, Kentucky,-convicted on

January 18, 1974, in the Kentucky
Circuit Court, Knox County, Kentucky.

Swanson, Ronny L., 807 Granite,
Pawnee, Oklahoma, convicted on
April 5,1976, in the District Court of
the Fourteenth Judicial District of the
State of Oklahoma.

Spicer, Johnny L., Route 1, Cedar Grove,
Tennessee, convicted on January 17,
1968, and on June 21, 1971. in the
Circuit Court of Carroll County,
Tennessee.

Stemig, Calvin F., Route 1, Box 82,
Dresser, Wisconsin, convicted on
November 5,1969, in the District
Court, Second Judicial District, County
of Ramsey, Minnesota.

Talarico, Robert J., 9650 Maple Hill
Road, Duluth, Minnesota, convicted
on March 18,1971, in the Branch No. 3
Court, Douglas County, Wisconsin.
Tarochinone, Alex, 1422 Foxcroft
Drive, Muskogee, Oklahoma,
convicted on April 19, 1974, in the
United States District Court, Eastern
District of Oklahoma, Muskogee,
Oklahoma.

Taylor, Charles L., Route 2, Box 63,
Chewelah, Washington, convicted on
October 23, 1975, in the Superior
Court, Spokane County, Washington.

Teasley, James E., Route 3, Box 161,
Hazlehurst, Mississippi, convicted on
August 31,1972, in the United States
District Court for the Northern District
of Mississippi.

Terrell, Edward H., Jr., 1540 North
LaSalle Terrace, Chicago, Illinois,
convicted on December 3,1973, in the
Circuit Court for the Northern District
of Illinois.

Theisen, David E., 622 North Fisk Street,
Green Bay, Wisconsin, convicted on
March 11, 1974, in the Langlade
County Court, Wisconsin.

Thibodeaux, Philip J., 204 West
Roosevelt Street, Broussard,
Louisiana, convicterd on November
28, 1977, in the United States District
Court for the Western District of
Louisiana.

Thompson, John W., 2826 Reynolds
Street. Brunswick, Georgia, convicted
on July 26,1973, in the Superior Court
of Glynn County, Brunswick, Georgia.

Thorpe, Thomas B., Jr., 202 East Rio
Grande, Garland, Texas, convicted on
August 9,1974, in the Criminal District
Court No. 2, Dallas County, Texas.

Tompkins, Wyna, Route 6, Brown Road,
Stockbridge, Georgia, convicted on
March 3,1973, in the United States
District Court for the Northern District
of Alabama, Middle Division.

Tuter, Ronald L., 1310 North Fulbright,
Springfield Missouri, convicted on
September 30,1959, in, the Superior
Court. Napa County, California; on

April 12 1963, in the Circuit Court.
Green County, Missouri, and on
March 5,1965, in the District Court,
Pottawatomie County, Oklahoma.

Van Dam, John, Jr., 7539 Astronaut
Street, Jenison, Michigan. convicted
on February 16,1942, in the Circuit
Court, Ottawa County, Michigan.

Vitiello, Gerald A., 23 Club Road,
Fairfield. New Jersey. convicted on
November 24.1964, in the United
States District Court, Judicial District
of Rhode Island.

Wacek. Steve J., 718 Fairmont Avenue,
Madison. Wisconsin, convicted on
October 5,1970, in the State of
Wisconsin County Court, Columbia
County.

Wagonseller Monnie, 309 East 11th
Street, Gibson City, Illinois, convicted
on November 15,1955, in the United
States District Court, Eastern District
of Illinois, Danville, Illinois.

Walton, James C., Route 2, Box 347,
Bertram, Texas, convicted on
November 1.1962, in the 147th Judicial
District Court. Travis County, Texas.

Weaver, William J., 1710 South
Twyckenham Drive, South Bend,
Indiana, convicted on February 14,
1974, in the United Stales District
Court, Northern District of Indiana,
South Bend, Indiana.

Wheeler, John G., 8212/z Front Street,
Leavenworth, Washington, convicted
on August 21,1974, in the Superior
Court, Chelan County, Washington.

White, Stanley H., 111, 6 Lunn Street,
Riverside, Rhode Island, convicted on
July 3,1975, in the Providence County
Superior Court, Providence, Rhode
Island.

Wilkerson, Lester H., 2211 Ohio Street.
Columbus, Indiana, convicted on
February 4,1936, in the Criminal
Court, Bartholomew County, Indiana.

Wilkinson, Steven A., 2903 Martin Road,
Pascagoula, Mississippi, convicted on
June 2,1975, in the 3rd Judicial
District Court in and for the Parish of
Ascension, Louisiana.

Williamson. Thomas R., Route 4. Box
160, Sequim, Washington, convicted
on September 4,1973, and on June 9,
1975, in the Superior Court of the State
of Washington for the County of
Clallam.

Willoughby, George G., 5220 Crown
Street. Indianapolis, Indiana,
convicted on June 7,1929, and on July
26,1929, in the Criminal Court, Marion
County. Indiana.

Wysocki, Howard E., 5310 171st Avenue,
SE., Snohomish. Washington,
convicted on April 11, 1955, in the
United States Air Force Military
Court. Lowry Air Force Base, Denver,
Colorado.
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Compliance with Executive Order 12044

This notice of granting of relief does
not meet the Department's criteria for
significant regulations as set forth in the
Federal Register of November 8, 1978..

Signed:_May ,13,.1980.
G. R. Dickerson, -

Director.
[FR Doc. 80-15289 Filed 5-16-80 8:45 cm]
BILLING CODE 4810-31-M

VETERANS ADMINISTRATION

Station Committee 6n Educational
Allowances; Meeting

Notice is hereby given pursuant to
Section V. Review Procedure and •
Heiring Rules, Station Conimittee on
Educational Allowances that on June 18,
1980, at 9:00 A.M., the Portland Oregon,
Regional Office Station Committee on
Educational Allowances, Room 1427,
Federal Building, 1220 SW. Third
Avenue, Portland, Oregon, will conduct
a hearingto determine whether
Veterans Administration benefits to all
eligible Veterans indenturedto Metro-
Electrical.JATC, Portland, Oregon,
should be discontinuedias provided in.
38 CFR 21.4134, as a requirement of law
is not being met or a provision of the
law has-been violated. All interested
persons shall be permitted to attend,
appear before, or file statements with
the Committee at that time and place.,

Dated: May 8, 1980.
1_ J. Vogel,
Director, VA Regional Office.
(FR Doc. 80--5305 Filed 5-18-80, 8:45 am]
BILLING CODE 8320-01-M
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1

FEDERAL ENERGY REGULATORY
COMMISSION
May 14.1980.
TIME AND DATE: 10 a.m., May 21,1980.

PLACE: 825 North Capitol Street NE.,
Washington, D.C. 20426.

STATUS: Open.

MATVERS TO BE CONSIDERED: Agenda.

Note.-Items listed on the agenda may be
deleted without furJher notice.

CONTACT PERSON FOR MORE
INFORMATION: Kenneth F. Plumb,
Secretary, telephone (202) 357-8400.

This is a list of matters to be
considered by the Commission. It does
not include a listing of all papers
relevant to the items on the agenda:
however, all public documents may be
examined in the Office of Public
Information.

.Power Agenda-450th Meeting, May 21,1980,
Regular Meeting (10 a m.)

CAP-i. Project No. 2336, Goergia Power Co.
CAP-?. Docket No. ER80-323, Public Service

Co. of Oklahoma.
CAP-3. Docket Nos. E-7631 and E-7633, City

of Cleveland, Ohio v. Cleveland Electric
Illuminating Co.; Docket No. E-7713, City of
Cleveland, Ohio.

CAP-4. Docket Nos. ER77-354 and ER78-14.
Missouri Utilities Co.

CAP-5. Docket No. E--9578 (phase H). Texas
Power & Light Co.

CAP-6. Docket No. EL80-11. Gulf States
Utilities Co.

Miscellaneous Agenda-450th Meeting, May
21,1980, Regular Meeting
CAM-1. Docket No. RMS0-

Discontinuance of PPC form Nos. 12B, 12C,
12E-2, and 12F.

CAM-2. Docket No. RM80- . Revisions of
Form No. I-P, annual report for public
utilities and licensees (class C&D) and form
No. 2-A, annual report for natural gas
companies (class C&D).

CAM-3. Docket No. SA8O-8, Wallace Energy
Corp.

CAM-4. Docket No. GP80- , State of
Oklahoma, section 108 NGPA
determination, Amoco Production Co.,
Purdum unit No. 1, JD80-25602.

Gas Agenda-450th Meeting, May 21.1960,
Regular Meeting
CAG-1. Docket No. RP80-88, Northern

Natural Gas Co.
CAG-2. Docket No. TA80-1-15 (PGA 80-2)

(IPR8O-2) '1T80-1) and (LFUT8O-1), Mid-
Louisiana Gas Co.

CAG-3. Docket Nos. AR61-2, AR00-1 et aL
RP67-23, RP71-6 et al., G-11980, et al, and
RP73-114, Tennessee Gas Pipeline Co.

CAG-4. Docket No. RP80-75, Southern
Natural Gas Co.

CAG-5. Docket No. RP79-5, Texas Eastern
Transmission Corp.

CAG-6. Docket No. RP76-87, Texas Eastern
Transmission Corp.

CAG-7. Docket No. RP79-9, Colorado
Interstate Gas Co.

CAG-8. Docket No. RP78-a Southern
Natural Gas Co.

CAG-9. Docket No. RP72-8 (gas turbines et
al.). El Paso Natural Gas Co.: Docket No.
RP77-113. El Paso Natural Gas Co.: Docket
No. RP77-135-1, El Paso Natural Gas Co.
(City of Denver, Tex.); Docket No. RP77-
135-2, El Paso Natural Gas Co. (Community
Public Service Co.).

CAG-10. PERC gas rate schedule No. 41,
Placid Oil Co.

CAG-11. Docket Nos. CS7I-322 et al., Cotton
Petroleum Corp. (Cotton Petroleum Co.);
Docket No. C177-752. Supron Energy Corp.:
Docket No. CS73-268. Home Petroleum
Corp.; Docket No. C179-37. Phillips
Petroleum Co.; Docket Nos. G-4880 et al,
Diamond Shamrock Corp. et al.- Docket No.
C177-420, Canadian Superior Oil (U.S.) Ltd.;
Docket No. Ci7z-255. Getty Oil Co.; Docket
No. C177-2.3, Gulf Oil Corp.; Docket No.
CI77-165, Highland Resources, Inc.; Docket
No. C177-315, Hunt Oil Co.; Docket No.
C177-354. Hunt Petroleum Corp.; Docket
No. C177-137, Placid Oil Co. Docket No.
C177-326, The Superior Oil Co.; Docket No.
C172-398, Transocean Oil, Inc.; Docket No.
C180-253, Diamond Shamrock Corp.:
Docket No. C178--21, Highland Resources,
Inc.; Docket No. C180-183, Getty Oil Co.

CAG-12. Docket No. C177-263, Gulf Oil Corp.:
FERC gas rate schedule No. 624. Gulf Oil
Corp.; FERC gas rate schedule No. 599, Gulf
Oil Corp.; FERC gas rate schedule No. 272.

Gulf Oil Corp.; Docket No. C179-552 Exxon
Corp.; Docket No. C179-553. Exxon Corp.

CAG-13. Docket No. 0161-524, Shell Oil Co.
(operator).

CAG-14. Docket Nos. CP77-1, CP76-297,
CP76.-274. CP76-121. CP75-271, and CP74-
92 McCulloch Interstate Gas Corp.; Docket
Nos. CP76-494 and CP74-62Z Colorado
Interstate Gas Co.: Docket Nos. CP76-259
and CP74-64. Mountain Fuel Supply Corp.;
Docket Nos. C177-163 and C177-164.
McCulloch Gas Processing Co.

CAG-15. Department of Transportation
Docket No. OPSO-46, proposed
Department of Transportation safety
standards governing the operation,
maintenance, fire protection, and corrosion
control of LNG facilities.

CAG-16. Docket No. CP77-71. Natural Gas
Pipeline Co. of America; Docket No. CP77-
118, Columbia Gas Transmission Corp. and
Columbia Gulf Transmission Co.; Docket
No. CP77-125. Texas Gas Transmission
Corp.

CAG-17. Texas Eastern Transmission Corp.
CAG-18. Docket No. CP80-14, Columbia Gas

Transmission Corp.
CAG--g. Docket No. CP80-261. Panhandle

Eastern Pipe Line Co.
CAG-20. Docket No. C1P8-206, Northern

Natural Gas Co.
CAG-21. Docket No. CP80-244. Northern

Natural Gas Co.
CAG-22. Docket No. CP80-196, Texas Gas

Transmission Corp.
CAG-23. Docket No. CP80-40. Colorado

Interstate Gas Co.: Docket No. CP80-87.
Mountain Fuel Supply Co.

CAG-24. Docket No. CP80-63. Northern
Natural Gas Co.

CAG-25. Docket No. CP79-393,
Transcontinental Gas Pipe Line Corp
Columbia Gas Transmission Corp. and
Columbia Gulf Transmission Co.

CAG-2.. Docket No. CP69-180, Cities Service
Gas Co.

CAG-27. Docket No. CP7S-217, Nprthem
Natural Gas Co.: Docket No. CP75-22,
Kansas-Nebraska Natural Gas Co, Inc.

CAG-za. Docket No. CP79-393.
Transcontinental Gas Pipe Line Corp,
Columbia Gas Transmission Corp- and
Columbia Gulf Transmission Co.

Power Agenda--45oth Meeting, May 21, 190,
Regular Meeting

L Electric Rate Matters
ER-1. Docket No. ER80-225, Delmarva Power

& light Co.
ER-2. Docket No. ER8O-315, Kanasas City

Power & Light Co.
ER-3. Docket No. ER80-259. Kansas Gas &

Electric Co.
ER-4. Docket Nos. ER8G-327 and ER80-328,

Georgia Power Co.
ER-5. Docket No. ER80-313. Public Service

Co. of New Mexico.
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ER-6. Docket Nos. ER78-337 and ER78-338
(phase II), Public Service Co. of New
Mexico.

ER-7. Docket No. ER79-339, Arkansas Power
& Light Co.

ER-8. Docket No. ER76-530, Arizona Public
Service Co.

ER-9. Docket No. E7777(IIJ, Pacific Gas &
Electric Co.; Docket No. E-7796, Pacific
Power & Light Co.

ER-10. Docket No. E-9563, U.S. Department
of the Interior, Bonneville'Power
Administration.

ER-11. Docket No. EL80-12, Boston Edison
Co.

Miscellaneous Agenda-450th Meeting, May
21, 1980, Regular Meeting

M-1. Docket No. OF80-1, Lawrence
Hydroelectric Associates.

M-2. Reserved.
M-3. Reserved.
M-4 Docket No. RM8o-6, pricing of pipeline

and affiliate production under theNatural
Gas Act.

M-5 Docket No. RM80-7, final rule governing
the maximum lawful'price for pipeline,
distributor or-affiliate production.

M-6 Ddcket No. RM8O-11, distributor access
to outer Continental Shelf gas.

M-7 Docket No. RM7!-40, alternative boiler
fuel.

Gas Agenda-450th Meeting, May 21, 1980,
Regular Meeting

I. Pipeline Rate Matters-

RP-1. Docket No. RP75-106 (Appalachian-
Production), Columbia Gas Transmission.
Co. /

II. Producer Matters

CI-1. Docket No. RI73-60, Mitchell Energy'
Corp. 

,
III. Pipeline certificate matters

CP-i. Docket No. CP-76-448, National Fuel
Gas Distribution Corp.

CP-2. Docket No. CP-80-170, Texas Eastern
Transmisison Corp.; Docket No. CP80-223,
Consolidatred Gas Supply Corp.; Docket'
No. CP80-255, Algonquin Gas Transmission
Co.

CP-3. Docket No. CP-80-145, Eastern Shore
Natural Gas Co.

CP-4. Docket Nos. CP-75--140,et al., Pacific
Alaska LNG Co., et al.; Docket Nos. CP74-
160, et al., Pacific Indonesia LNG Co. et al.;
Docket No. C178-453, Pacific Lighting Gas
Development Co.; Docket NO. C178-452,
Pacific Simpco Partnership.

Kenneth F. Plumb,
Secretary,

[S-987-80 Filed 5-14-80 4:41pm]

BILLING CODE 6450-85-M

2

FEDERAL HOME LOAN BANK BOARD.

TIME AND DATE: 9:30 a.m., May 22, 1980.
PLACE: 700 G Street NW.,
Amphitheater, second floor,
Washington, D.C.

STATUS: Open meeting.

CONTACT PERSON FOR MORE
INFORMATION:
Mr. Marshall (202-377-6677).

MATTERS TO BE CONSIDERED:
Application for Branch Office-Continental

Federal Savings and Loan Association,
Oklahoma City, Oklahoma.

Application for Branch Office-North West
Federal Savings and Loan Association of
Chicago, Chicago, Illinois'.

Merger-Ephrata Building and Loan
Association, Ephrata, Pennsylvania INTO
Conestoga Savings and Loan Association,
Lancaster,.Pennsylvania.

Merger-The Standard Savings and Loan
Company, Bexley, Ohio INTO Licking
County Savings and Loan Association,
Newark, Ohio.

Merger-Potomac Savings and Loan,
Association, Reston, Virginia INTO Family
Savings and Loan Association of Virginia,
Springfield, Virginia.

Merger-Boyertown Savings and Loan
Association, Boyertown, Pennsylvania
INTO Great Valley Savings Association,
Reading, Pennsylvania.

Merger-First Federal Savings and Loan
Association of Oglesby, Oglesby, Illinois
INTO Bloomington Federal Savings and

* Loan Association, Bloomington, Illinois.'
Meiger--Fidelity Federal Savings and Loan

Association, Huntsville, Alabama INTO
First Southern Federal Savings and Loan
Association, Mobile, Alabama.

App'lication for Bank Mdmbership--Norwalk
Savings Society, Norwalk, Connecticut.

Application for Bank Membership-Suffolk
Franklin Savings Bank, Boston,
Massachusetts.' . I

.Application for Bank Membership-Quincy
Savings Bank, Quincy, Massachusetts.

Application for Bank Membership-
Washington Savings Bank,-Hoboken, New
Jeriey".

Amendment to FHLBB Resolution,
Applications for Bank Membership and
Insurance of Accounts-Escondido Savings
and Loan Association, Escondido,

* California.
Permission to Organize a New Federal

Association-Roy V. Evans, et al., New
Orleans, Louisiana.

Permission to Organize a New Federal
Association-Kevin C. Schoenberger, et al.,
New Orleans, Louisiana.

Permission to Organize Application-Manuel
A. Fernandez, et al., Chalmette, Louisiana.

Request for Modification of Condition-
Beneficial Corporation, Wilmington,
Delaware.

No. 346, May 15, 1980.
[S-9o89- Filed 5-15-80-, 2:28 pml
BIIUNG CODE -6720-01-M

3.

FEDERAL MARITIME COMMISSION.

"FEDERAL REGISTER" CITATION OF
PREVIOUS ANNOUNCEMENT. 45 FR 31856,
May 14, 1980.

PREVIOUSLY ANNOUNCED TIME AND DATE
OF THE MEETING: 10 a.m., May 19, 1980.
CHANGE IN THE MEETING: Withdrawal of
the following item from the open
session: 10. Docket No. 80-15: Rules of
Practice and.Procedure Proceedings
Under the Intercoastal Shipping Act-
Consideration of comments received In
response to notice of proposed
rulemaking.
[S-995-80 Filed 5-15-W0. 3:29 pml
BILLING CODE 6730-01-M

4

[USITC SE-80-30]

INTERNATIONAL TRADE COMMISSION.

TIME AND DATE: 10:00 aim., Thursday,
May 29, 1980.

PLACE: Room 117', 701 E Street NW.,
Washington, D.C, 20436.

STATUS: Open to the public.

MATTERS TO BE CONSIDERED:
1. Agenda.
2. Minutes.
3. Ratifications.
4. Petitions and complaints, if necessary,
5. Tafitalum electrolytic capacitors (Inv.

AA1921-159)-reconsideration of
determination.

6. Tomatoes (Inv. 701-TA-42 through .-50)-
briefing and vote.

7. Any items left over from previous
agenda.

CONTACT PERSON FOR MORE
INFORMATION: Kenneth R. Mason,

Secretary (202) 523-0161.
[S-992-80 Filed 5-15-. 3:21 pm]
BILLING CODE 7020-02-M

5
NATIONAL CREDIT UNION
ADMINISTRATION.

TIME AND DATE: i p.m., Thursday, May
22, 1980.

PLACE: Seventh floor board room, 1770 G
Street NW., Washington, D.C,

STATUS: Open.

MATTERS TO BE CONSIDERED:

1. Review Central Liquidity Facility
Lending Rates.

2. Long Range Plan.
3. Report on actions taken under

delegations of authority.
4. Applications for charters, amondments to

charters, bylaw amendments, mergers as may
be pending at that time.

FOR MORE INFORMATION CONTACT:
Rosemary Brady, Secretary of the Board,
telephone (202) 357-1100.
[S-591-80 Filed 5-15-B0 2:28 mpn
BILLING CODE 7535-01-M
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NATIONAL LABOR RELATIONS BOARD.
TIME AND DATE: 10 a.m., Monday, May
19,1980.
PLACE: Board Conference Room, sixth
floor, 1717 Pennsylvania Avenue NW.,
Washington, D.C. 20570.
STATUS: Closed to public observation
pursuant to 5 U.S.C. Section 552b(c)(2]
(internal personnel rules and practices)
and (c)(6) (personal information where
disclosure would constitute a clearly
unwarranted invasion of-personal
privacy).
MATTERS TO BE CONSIDERED: SES
bonuses.
CONTACT PERSON FOR MORE
INFORMATION: Robert Volger, Acting
Executive Secretary, Washington, D.C.
20570, telephone: (202) 254-9430.

Dated: Washington, D.C., May 15,1980.
By direction of the Board.

George A. Leet,
Associate Executive Secretary, National
LaborRelations Board.
IS-990-SO Filed 5-15-80 2:28 pm]
BILLING CODE 7545-01-M

7

[NM-80-22]

NATIONAL TRANSPORTATION SAFETY
BOARD.
TIME AND DATE: 10 a.m., Wednesday,
May 28,1980.
PLACE: NTSB board room, National
Transportation Safety Board, 800
Independence Avenue SW.,
Washington, D.C. 20594.
STATUS: Open.
MATTERS TO BE CONSIDERED:

1. Aircraft Accident Report-COMAIR,
Inc., Piper PA-31, N6642L, Covington,
Kentucky, October 8,1979.

2. Aircraft Accident Report-Eastern
Airlines, Inc., Boeing 727-25, N1839, Atlanta
Hartsfield International Airport, Georgia,
August 22,1979.

3. Aircraft Accident Report-Nevada
Airlines, Inc., Martin 404, N40438, Tusayan
Arizona, November 16,1979.

4. Marine Accident Report-Collision of SI
T MOBIL VIGILANT and the S/T MARINE
DUVAL on the Neches River near Beaumont,
Texas, February 25, 1979, and
Recommendations to the United States Coast
Guard and Sabine Pilots.

5. Recommendation to the Federal Aviation
Administration re inadequate dissemination
of weather advisories to aircraft operating in
the vicinity of airports.

CONTACT PERSON FOR MORE
INFORMATION: SHARON FLEMMING 202-
472-6022.

May 15,1980.
[S-994-80 Filed 5-15-80. 329 pm]

BILLING CODE 4910-58-U

NUCLEAR REGULATORY COMMISSION.

TIME AND DATE: Wednesday, May 21,
1980.
PLACE: Chairman's conference room,
1717 H Street NW., Washington, D.C.
STATUS: Closed.
MATTERS TO BE CONSIDERED:
2p.m.

Discussion of Management-Organization &
Internal Personnel Matters (approximately 2
hours, closed--exemptions 2 and 6).

CONTACT PERSON FOR MORE
INFORMATION: Walter Magee (202) 634-
1410.
AUTOMATIC TELEPHONE ANSWERING
SERVICE: (202] 634-1498.

Note.-Recorded message contains
schedule for next several days. Those
planning to attend a meeting should reverify
the status on the day of the meeting.

May 14.1980.
Roger M. Tweed,
Office of the Secretary.

IS-e93-4o Filed 5-1s-M 3Z pm]
BILLING CODE 7590-01.M

9

OCCUPATIONAL SAFETY AND HEALTH
REVIEW COMMISSION.
"FEDERAL REGISTER" CITATION OF
PREVIOUS ANNOUNCEMENT. 45 FR 28853.
April 30. 1980.
PREVIOUSLY ANNOUNCED TIME AND DATE
OF THE MEETING: 10 a.m., May 15,1980.
CHANGES IN THE MEETING: This meeting
will commence at 9 a.m. on May 15,
1980.

Dated. May 14.1980.
[S-985-o Filed 5-14-o 440 pm]
BIWNG CODE 7600-01M

10
OCCUPATIONAL SAFETY AND HEALTH
REVIEW COMMISSION.
"FEDERAL REGISTER" CITATION OF
PREVIOUS ANNOUNCEMENT: 45 FR 28853.
April 30,1980.
PREVIOUSLY ANNOUNCED TIME AND DATE
OF THE MEETING: 10 a.m., May 21,1980.
CHANGES IN THE MEETING: This meeting
has been rescheduled for May 22, 1980,
at 10 a.m.

Dated May 14,1980.
[s65-O Filed S-14-ft 4:40 pm]
BILING COOE 7600-01-U

11
SECURITIES AND EXCHANGE COMMISSION.

Notice is hereby given, pursuant to the
provisions of the Government in the
Sunshine Act, Pub. L 94-409, that the
Securities and Exchange Commission

will hold the following meetings during
the week of May 19,1980, in Room 825,
500 North Capitol Street, Washington.
D.C.

Closed meeting will be held on
Tuesday, May 20,1980, at 10 a.m. An
open meeting will be held on Thursday,
May 22,1980, at 10 a.m.

The Commissioners, their legal
assistants, the Secretary of the
Commission, and recording secretaries
will attend the closed meeting. Certain
staff members who are responsible for
the calendared matters may be present.

The General Counsel of the
Commission, or his designee, has
certified that, in his opinion, the items to
be considered at the closed meeting may
be considered pursuant to one or more
of the exemptions set forth in 5 U.S.C.
552b(c)(4](8)(9)1A) and (10) and 17 CFR
200,402(a)(4[8](9)(i] and (10].

Chairman Williams and
Commissioners Loomis and Evans
determined to hold the aforesaid
meeting in closed session.

The subject matter of the closed
meeting scheduled for Tuesday, May 20,
1980, at 10 anm., will be:

Formal orders of investigation.
Settlement of administrative proceedings of

an enforcement nature.
Litigation matter.
Freedom of Information Act appeals.
Freedom of Information Act and Privacy"

Act appeal.
Institution of injunctive action.
Opinion.
Administrative proceeding of an

enforcement nature.

The subject matter of the open
meeting scheduled for Thursday, May
22,1980, at 10:00 ain., will be:

1. Consideration ofwhether to issue a
release adopting an amendment to subsection
(i) of Rule 15c3-3 under the Securities
Exchange Act of 1934 eliminating the
requirement that the Securities Investor
Protection Corporation be informed of a
broker or dealers failure to make a necessary
deposit to his reserve bank account or special
account. For further information, please
contact JoAnn Zuercher at (2021 272-236.

2. Consideration of whether to adopt
proposed amendments to Securities Exchange
Act Rules 12f-1 and 12f-3 [17 CFR 240-12f-1.
12f-3] to require persons filing applications
for an extension, suspension, or termination
of unlisted trading privileges to certify that
notice of such applications has been given to
certain persons specified by Section 12(f)(5)
of the Act. For further information, please
contact Susan M. Wilk at (202) 272-2824.

3. Consideration of whether to grant the
application of Paul R. Dupee. Jr.. pursuant to
Section 9(c) of the Investment Company Act
of 1940. for an exemption from the provisions
of Section 9(a) of the Act arising from a Final
Judgment against Dupee by the United States
District Court for the Southern District of
New York in an enforcement action instituted

32831
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by the Commission. For further information,
please contact Gary Sundick at (2021 272-
2344.

4. Consideration of whether to amend Rule
17g-1 under the Investment Company Act of
1940, to define the terms "officer" and
"employee" for the purposes of fidelity
bonding. For further information, please
contact Marsha Gilman at (202) 272-3036.

5. Consideration of whether to issue an
Interpretative release regarding the
appropriate disclosure in solicitation
materials incident to proxy contests of
shareholders realizable value when
disposition of the issuer's assets or
outstanding stock is proposed. For further
information, please contact Mary A. Binno, at
(202) 272-2604.

6. Consideration of whether to grant the
application of Gerald J.-Kathol for relief
pursuant to Rule 252( ) of Regulation A. For
further information, please contact Thomas J.
Baudhuin at (202] 272-2644:

7. Consideration of whether to publish a
fipal statement concerning the Commission's
consumer affairs activities For further
information, please.conta~t Ann C. Stansbury
at (202) 523-3952.

At times changes inCoimission'
priorities require alterations in the
scheduling of meeting items. For further -
information and to ascertain what, if
any, matters have been added, deleted
or postponed, please contact: Paul
Lowenstein at (202) 272-2091.

May 14.1980.
S-988-80 Filed 5-45-80. 10-57 am)

BILNG CODE 8010-01-M
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AGENCY PUBLICATION ON ASSIGNED DAYS OF THE WEEK

The following agencies have agreed to publish all This is a voluntary program. (See OFR NOTICE
documents on two assigned days of the week FR 32914. August 6, 1976.)
(Monday/Thursday or Tuesday/Friday).

Monday Tuesday Wednesday TN-dy Friday

DOT/SECRETARY USDA/ASCS DOT/SECRETARY USDA/ASCS

DOT/COAST GUARD USDA/APHIS DOT/COAST GUARD USDA/APHIS

DOT/FAA USDA/FNS DOT/FAA USDA/FNS

DOT/FHWA USDA/FSQS DOT/FHWA USDAJFSOS

DOT/FRA USDA/REA DOT/FRA USDA/REA

DOT/NHTSA MSPB/OPM DOT/NHTSA MSPS/OPM

DOT/RSPA LABOR DOT/RSPA LABOR

DOT/SLSDC HEW/FDA DOT/SLSDC HEW/FDA

DOT/UMTA DOT/UMTA

CSA CSA

Documents normally scheduled for publication on Comments on this program ae still Invited. tho Federal Regor. National Achives and
a day that will be a Federal holiday will be Comments should be mbmitted to the Records Serice. General Services Admnistration,
published the next work day following the Day-of-the-Week Program Coordnator. Office of WaInglon. D.C. 20406
holiday.

REMINDERS

The,"reminders" below identify documents that appeared In issues of
the Federal Register 15 days or more ago. Inclusion or exclusion from
this list has no legal significance.

Rules Going Into Effect Today

ENVIRONMENTAL PROTECTION AGENCY
26044 4-17-80 / Control of air pollution from new motor vehicles

and new motor vehicle engines: voluntary abbreviated
certification review program
FEDERAL EMERGENCY MANAGEMENT AGENCY

26052 4-17-80 / Disaster assistance: Reimbursement of other
Federal agencies
ENERGY DEPARTMENT
Federal Energy Regulatory Commission-

28085 4-28--80 1 Exemptions of small conduit hydroelectric
facilities from Part 1 of the Federal Power Act
FEDERAL TRADE COMMISSION

66466 11-19-79 / Rule for using energy costs and consumption
information used in labeling and advertising for consumer
appliances under the Energy Policy and Conservation Act
[Corrected at 44 FR 75133,12-19-79]
GENERAL SERVICES ADMINISTRATION

27762 4-24-80 / Procurement; revised data requirement
- NUCLEAR REGULATORY COMMISSION

14476 3-5-80 / Access to and protection of National Security
Information and restricted data

Ust of Public Laws

Note: No public bills which have become law were received by the
Office of the Federal Register for inclusion in today's List of Public
Laws.
Last Listing May 8,1980
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 260

[FRL 1395-7]

Hazardous Waste Management
System: General

AGENCY: Environmental Protection
Agency.
ACTION: Revisions to final rule and
interim final rule and request for
comments.

SUMMARY:Subtitle C of the Solid Waste
Disposal Act, as amended by the
Resource Conservation and Recovery
Act of 1976, as amended (RCRA), directs
the Environmental Protection Agency
(EPA) to promulgate regulations to
protect human health and the
environment from the improper
management of hazardous waste. The
first phase of EPA's regulations
implementing this directive are
contained in Parts 262 and 263 of this
chapter (which were promulgated on
February 26, 1980) and Parts 261, 264,
265, 122, 123, and 124 of this chapter
(which are being promulgated today].

This regulation (Part 260) sets forth
definitions of words and phrases which
appear in Parts 261 through 265 and
contains provisions which are generally
applicable to all those regulations. It
was originally published on February.26,
1980, concurrent with the promulgation
of EPA's Part 262 and 263 regulations. It
is now being amended to add new
provisions required by t6day's
publication of Parts 261, 264 and 265 and
to revise one of the definitions published
in February.
DATES: Effective date: November 19,
1980. Comment date: For the interim
final portions of this regulation, public
comments will be accepted until July 18,
1980.
ADDRESSES: Comments on interim final
portions should be sent to Docket Clerk
[Docket No. 3000], Office of Solid Waste
(WH-562), U.S. Environmental
Protection Agency, 401 M Street, S.W.,
Washington, D.C. 20460. The public
docket for this regulation is located in
Room 2711 of the abbve address, and is
available for viewing from 9:00 a.m. to
4:00 p.m., Monday through Friday,
excluding holidays.

Single copies of these regulationswill
be available approximately 30 days
after. publication from Ed Cox, Solid
Waste Information, U.S. Environmental
Protection Agency, 26 West St. Clair
Street, Cincinnati, Ohio 45268 (513) 684-
5362. Multiple copies will be available'
from the Superintendent of Documents,
Washington, D.C. 20402.

For information on the
implementation of these regulations,
contact the EPA Regional Offices below:
Region I-Dennis Huebner, Chief, Waste

Management Branch, John F. Kennedy
Building, Boston, Massachusetts 02203
(617] 223-5777;

Region 11-Dr. Ernest Regna, Chief, Solid.
Waste Branch, 26 Federal Plaza, New
York, New York 10007 (212) 264-0504/
5;

Region III-Robert L. Allen, Chief,
Hazardous Materials Branch, 6th and
Walnut Streets, Philadelphia,
Pennsylvania 19106 (215) 597-0980;

Region IV-James Scarbrough, Chief,
Residuals Management Branch, 345
Courtland Street N.E., Atlanta,
Georgia 30365-('404) 881-3016;

Region V-Karl J. Klepitsch, Jr., Chief,
Waste Management Branch, 230 South
Dearborn Street, Chicago, Illinois'
60604 (312) 886-6148.

Region VI-R. Stan Jorgensen, Acting
Chief, Sblid Waste Branch, 1201 Elm
Street, First International Building,
Dallas, Texas 75270 (214) 767-2645

Region VII-Robert L. Morby, Chief,
Hazardous Materials Branch, 324 E.
11th Street, Kansas City, Missouri
64106 (816) 374-3307

Region VIII-Lawrence P. Gazda, Chief,
Waste Management Branch, 1860
Lincoln Street, Denver, Colorado
80203 (303) 837-2221

Region IX-Arnold R. Den, Chief,
Hazardous Materials Branch, 215
Fremont Street, San Francisco,
California 94105 (415) 556-4606

Region X-Kenneth D. Feigner, Chief,
Waste Management Branch, 1200 6th
Avenue, Seattle, Washington 98101
(206] 442-1260

FOR FURTHER INFORMATION CONTACT:
John P. Lehman, Office of Solid Waste
(WH-565), U.S. Environmental
Protection Agency, 401 M Street, SW.,
Washington D.C. 20460 (202] 755-9185.
SUPPLEMENTARY INFORMATION:"

I. Authority

This regulation is issued under the
authority of Sections 1006, 2002(a), 3001
through 3007, 3010, and 7004 of the Solid
Waste Disposal Act, as amended by the
Resource Conservation and Recovery
Act of 1976, as amended (RCRA), 42
U.S.C. 6905, 6912(a), 6921 through 6927,
6930, and 6974.

11 Background

Subtitle C of RCRA establishec a
Federal program to provide
comprehensive regulation of hazardous
Waste. Whenfully implemented, this
program will provide "cradle-to-grave"
regulation of hazardous waste. Section
3001 of Subtitle C directs EPA to identify

the characteristics of and to list those
hazardous wastes which are subject to
regulation under Subtitle C. Sections
3002 and 3003 require EPA to establish
standards for generators and
transporters of hqzardous waste which
will ensure proper recordkeeping and
reporting, the use of a manifest system
to track shipments of hazardous waste,
the use of proper labels and containers,
and the delivery of the waste to properly
permitted treatment, storage, and
disposal facilities. To ensure that these
facilities are designed, constructed, and
operated in a manner which protects
human health and the environment,
Section 3004 of RCRA directs EPA to
promulgate technical, administrative,
monitoring, And financial standards for
them. These independently enforceable
standards will be used by EPA to Issue
permits to owners and operators of
facilities under Section 3005. For those
States interested in administering the
RCRA program instead of EPA, Section
3006 requires the Agency to issue
guidelines under which States may seek
authorization to carry out the program.
Finally, under Section 3010, all persons
engaging in activities subject to control
under Sections 3002 through 3004 above
must notify EPA or States having
authorized RCRA hazardous waste
programs..

Early this year, EPA began issuing the
regulations which comprise the Subtitle
C hazardous waste management system.
On February 26, 1980, it promulgated
standards for generators and
transporters of hazardous waste under
Sections 3002 and 3003 of RCRA,
respectively (Parts 262 and 263), and
issued a public notice establishing
procedures for filing a notice of
hazardous waste activity under Section
3010. Today EPA is publishing permit
procedures and guidelines for the
approval of State hazardous waste
programs under Sections 3005 and 3000,
respectively (Parts 122, 123, and 124),
and the first phase of its Section 3001
hazardous waste list and characteristics
and Section 3004 facility standards
(Parts 261, 264, and 265]. As discussed In
the preambles to those two latter
regulations, EPA expects to be
amending its Sections 3001 and 3004
regulations later this year to bring
additional wastes into the hazardous
waste management system and to add
additional facility standards.

Table I below, shows where each of
these regulations appears in the Federal
Register.

I I
366



Federal Register / Vol. 45, No. 98 / Monday, May 19, 1980 / Rules and Regulations

Table 1'

Corresponding RCRA section Federal
40 CFR and descriptive title Register

date

Part
260 - Definitions used in other Parts 5/19/80

corresponding to the Sections Part IL
3001 trough 3004 nes and
general provi applicable to
these Parts.

261 - Section 3001: Identification and 5/19/80
Listing of Hazardous Waste. Part IlL

262- Section 3002: s9Wxaards Applicable 5119180.
to Generators of Hazardous Part V.
Waste

263-._ Section 3003: Standards Applicable 5119/80.
to Transporters of Hazardous Part VI.
Waste.

264- Section 3004: Standards Applicable 5119180.
to Owners and Operators of Part VII.
Hazardous Waste Treatment.
Storage, and Disposal Facilities.

265 - Section 3004: Interim Status 5119/80
Standards Appcable to Owners Part VII.
and Operators of Hazardous
Waste Treatment, Storage, and
Disposal Facilitie

122 and Section 3005: Permits for 5/19180
124. Treatment, Storage, and Disposal - Part X.

of Hazardous Waste.
123 - Section 3006: Guidelines for 5119180.

Authorized State Hazardous Part X.
Waste Programs.

Section 3010: Prelimiry 2/26/80.
Notification of Hazardous Waste (45 FR
Actity. 12746)

-This table is self-explanatoy except for that portion of it
dealing with section 3004 of RCRA. There are three groups of
owners and operators of hazardous waste faclities subject to
control under this Sectior owners and operators with interim
status, those who own or operate RCtA pe tted facties,
and those with neither interi status nor a permL. Owners
and operators in the Wkat group are subject to the Part 265
rules; those in the second group must comply with RCRA per-
mits based on the Part 264 rules; those in the third group
must stop operations on the effective date of these regula-
tons. (See the preamble to the Parts 264 and 265 rules
issued elsewhere in today's FEDERAL REGsTER for an ep5-
nation of how owners and operators qualify for interim status.)

The purpose of this regulation (Iart
260) is to consolidate in one place a
number of provisions which are .
applicable to all the Part 261 through 265
regulations. Subpart A contains rules
concerning the designation and handling
of confidential information and rules of
grammatical construction which are
generally applicable to Parts 261 through
265. Subpart B contains definitions of
key words and phrases which are used
in those Parts. Subpart C outlines the
general procedures which EPA will
follow in acting on petitions to amend
Parts 260 through 265 and special
procedures applicable to petitions for
the approval of equivalent testing and
analytical methods and petitions to
amend Part 261. Finally, Appendix I
contains a "road map" to the Subtitle C
regulations which is designed to
acquaint persons unfamiliar with EPA's
Subtitle C regulations with the most
important regulatory provisions in Parts
260 through 265 and Parts 122 through
124. (Note that Appendix I contains
guidance, not regulations. If any part of
the appendix is inconsistent with the

regulations, the regulations should be
considered controlling.)

M. Subpart A
1. Section 260.1 (Purpose, scope, and

applicability). This section explains the
purpose of Part 260 and outlines the
contents of the remaining sections. It is
largely self-explanatory.

2. Section 260.2 (Availability of
information; confidentiality of
information). The Agency expressed its
basic stance on confidentiality in
§ 250.27 of the proposed Section 3002
regulations, which stated that all
information provided in connection with
the requirements of RCRA must be
made available to any person, as
authorized by Section 3007(b) of RCRA,
the Freedom of Information Act (FOIA, 5
U.S.C. 552), and the EPA regulations
adopted to implement the FOIA and
Section 3007(b) (40 CFR Part 2).
Proposed § 250.27 applied also to the
recordkeeping and reporting systems
under Section 3004 of the proposed
regulations, because they were designed
to use information supplied on the
manifest as the data base.

A number of commenters argued that
all RCRA reports and information
should be made known to the public
because public knowledge of this
information is essential to the effective
enforcement of RCRA. In particular,
they argued that in order for the public
oversight and citizen suit provisions of
RCRA to be effective, the public must
have information on the types and
amounts of waste being handled by
facilities, data from the monitoring of
ground water and surface water,
information on the type of process
generating the waste and the hazardous
properties of the waste, and any
information reported to the Agency
regarding fires, explosions, and
discharges of hazardous waste,
including data on the degradation of
ground water. "

The Agency has sought to balance the
public need for information against
legitimate claims of confidentiality.
Neither Section 3007(b) of RCRA nor the
Freedom of Infofmation Act, however,
authorize or require full public
disclosure of information collected
pursuant to RCRA. Section 3007(b)
directs the Administator to consider as
confidential any information which
would be entitled to protection under
Section 1905 of Title 18 of the United
States Code, upon a satisfactory
showing by the claimant that his
information does indeed warrant
confidential treatment. The provisions of
the Freedom of Information Act
concerning the availability of
information do not apply to confidential

trade secrets and commercial or .
financial information (Section 552(b)(4)).

Because of this provision in RCRA,
the Agency cannot impose a blanket
requirement in the regulations that
specific information must be released to
the public in all cases. However, the
public may obtain information on the
type of process producing the wastes
listed in the Section 3001 rules from the
background documents supporting the
Section 3001 regulations. In addition, the
Subpart D rules require owners or
operators to notify local authorities of
fires, explosions, or discharges of
hazardous waste which have the
potential for adversely affecting human
health and the environment outside the
facility. Thus, information of this type
may also be available to the public.

Several commenters suggested that
EPA should clearly state that the
confidentiality provisions of proposed
§ 250.27 apply to the information
required in the Section 3004 rules. The
Agency agrees, and has therefore placed
the provisions concerning
confidentiality in Part 260 of the final
rules. Section 260.1 of this Part makes it
clear that the § 260.2 confidentiality
provisions apply to all information
required to be submitted under the final
Sections 3001 through 3004 standards.

3. Section 260.3 (Use ofnumber and
gender). This section establishes simple
rules of grammatical construction
concerning number and gender. It has
been added to allow EPA to simplify the
drafting of its final Part 261 through 265
regulations by eliminating the need for
such awkward phrases as "he/shelit" or
"the owner (or in event there is more
than one owner, the owners)". It is self-
explanatory.

Although there is no direct
counterpart to this section in the
proposed Subtitle C rules, the Agency is
issuing it as a final, rather than interim
final standard. This is simply a rule of
usage and, therefore, it is unnecessary to
solicit comments on it.

IV. Supart B

In EPA's proposed regulations, each
regulation had its own set of definitions
(see § § 250.11, 250.21, 250.31, and
250.41). To eliminate the unnecessary
repetition this produced, all the
definitions which are applicable to more
than one of EPA's final regulations have
been consolidated into this subpart.
Definitions of terms which are used only
once, or only in conjunction with a
single section or subpart, will generally
be defined in the section or subpart in
which they are used. We hope this
reorganization will make the regulations
less cumbersome and easier to follow.

33067
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When Part 260 was published in
February, it contained definitions of
twelve terms used in EPA's Parts 262
and 263 regulations and a preamble,
discussion of each (45 FR 12722). Except
for the definition of "on-site", which has
been revised since February these
terms will not be discussed again here.

Of the new definitions which are
being added to Part 260 today, most are
self-explanatory and non-controversial
and therefore need not be addressed in -
this preamble. Those which do require
explanation are either dealt with in the,
preambles accompanying the regulation
in which the term is used or in the
discussion which follows.

1. Definition of Active Portion. The-
proposed difinition of "active portion7'

stated that portions of facilities closed
in accordance with the facility closure
plan, and all applicable closure
requirements, were not active portions.
Several commenters were concerned
that portions of facilities which were
closed before the effective date of the
regulations, but not in accordance with
the Section 3004 closure requirements,
would be considered to be active

" portions. If-this were the case, they
argued that it was unreasonable to
require owners and operators to re-close
these portions in accordance with the
RCRA standards.

The Agency believed that the
following statement in the preamble to
the proposed Section 3004 regulations
stated that Agency's intent generally not
to regulate portions of facilities closed
before the effective date of the
regulations:

RCRA is written in the present tense and
its regulatory scheme is organized in a way
which seems to contemplate coverage'only of
those facilities which continue to operate
after the effective date of the regulations. The
Subpart D standards and Subpart E
permitting procedures are not directed at
inactive facilities. (43 FR 58984)

However, the Agency realizes that its
original intent would have been more
clearly stated if the words "or inactive
portions of active facilities" had been
added to the above sentence. The
Agency's intent is not to regulate under
Subtitle C portions of facilities closed
before the effective date of the
regulations. The only exception to this is
that owners and operators of facilities
which continue to operate after the
effective date of the regulations must
ensure that portions of facilities closed
before the effective date of these rules
do not interfere with-the monitoring or -
control of active portions. This
requirement regulates the facility which
operates under the RCRA regulations,
although it may require the owner or
operator, before he receives a permit, or

as a permit condition, to take certain
measures on portions of his facility
closed before the effective date of these
regulations.

2. Definitions of Disposal and
Disposal Facility. Several commenters
suggested that the statutory definition of
"disposal"given in Section 1004(3) of
RCRA should be reworded to-make it
clear that an unplanned release or
discharge of-hazardous waste does not
constitute disposal. They argued that
this change is necessary because,
otherwise, accidental discharges will
have to be permitted-befofe they are
allowed to occur.

Regardless of whether a discharge of
hazardous waste is intentional or not,
the human health and environmental
effects are the same.Thus, intentional
and unintentionalf discharges are
included in the definition of"disposal".

However, the Agency agrees that
permits logically can only be required
for intentional disposal of hazardous
waste. Therefore, the definition of
"disposal facility" has been modified to -

indicate the Agency's intent that the
term does not Epply to activities
involving-truly accidental discharge of
hazardous Waste.
In addition, the definition has been

further modified to make it clear that
only facilities at which hazardous waste
is to rdmain after closure are, for the
purposes of these regulations, disposal
facilities. Thus, for example, a surface
impoundment used for waste treatment
from which the emplaced waste and
waste residue is to be removed before
closure of the impoundment, for
purposes of these regulations, is not
both a treatment and a disposal, facility,
but rather, only a treatment faciltty.
That does not-mean it might not be
"disposing" of.wastes within the
meaning of that term in Section 1004(3)
of RCRA. It merely means that EPA, for
purposes of reference in these,
regulations, will call it a "treatment
facility." ,

3. Definition of Existing Facility.
Several commenters pointed out what
they perceived as a serious fault in
Section 3005(e) of RCRA, which is that
the Section limits interim status to
owners and operators of facilities "in
existence" on or before October 21,
1976. The statute requires that, in order
to operate legally, facilities which have
come into existence after October 21,
1976, must obtain a permit by the
effective date of the Section 3005
regulations (i.e., within 180 days after
the promulgation date of the
regulations). Because it is unlikely that
permits can be issued within 180 days
for all facilities not "in-existence" by
October 21, 1976, the commenters felt

that the language of the statute was
unfair to the owners and operators of
these facilities.

EPA agrees that the language of the
statute as it now stands would make the
RCRA program unworkable. However,
the language of RCRA is clear and EPA
has had no alternative but to follow It In
the regulations. As the preamble to the
Part 122 regulations discusses, EPA
expects tfhat amendments to RCRA now
in conference will be Passed shortly and
willcure this problem. 2

In the proposed rules, existing
facilities were limited to those which
were in operation or under "physical
construction" by a certain date, Physical
construction was defined as:
excavation, movement of earth, erection of
forms or structures, the purchase of
equipment or any other activity Involving the
actual preparation of the Hazardous Waste
Management facility.

The Agencyhas expanded this aspect
of the definition of "existing facility" In'
the final rules. The Agency believes that
facilities for which substantial financial
commitments have been incurred
through contractual obligations to
purchase specially designed structures
'or equipment, should also be considered
to be existing facilities. Accordingly, the
final Part 260 definition provides that a
facility which has "commenced
construction" by a certain date Is an
"existing facility".

In determining whether construction
has commenced, as the term is defined
in Part 260, it is first necessary to
determine whether the owner or
operator has obtained and continues to
hold all necessary preconstruction
approvals or permits required by
Federal, State, and local laws and
regulations. If all such permits have not
been obtained or maintained,
construction has not commenced,

Assuming that the permit requirement
is satisfied, in order to Aave
"commenced construction," it is still
necessary for facilities to meet one of
two additional requirements. The first
requirement is that a continuous '
physical on-site construction program
has begun by the date in question, The
words "continuous" and "on-site" are
key to this test. It will not suffice merely
to have begun erection of auxiliary
buildings or construction sheds unless
there is clear evidence (through
contracts or otherwise) that construction
of the entire facility will go forward in a

2Accordingly, EPA encourages every facility built
- or under construction on the promulgation date of

the RCRA program regulations to notify EPA and
file Part A of the permit application so that It can be
quickly processed for Interim Status when the

"change in the law takes effect.
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continuous manner (no breaks greater
than 18 months). Nor will it suffice that
erection of certain components began
off-site.

The alternative requirement is that by
the date in question, binding
agreements-which cannot be canceled
or modified without substantial loss-
were established for construction of the
facility to be completed within a
reasonable time. The words
"substantial" and "for construction" are
key to this test. In order to minimize
administrative burdens and to provide
some certainty, the Agency will consider
a loss as being substantial if the cost to
cancel a construction agreement is more
than 10 percent of the total project cost.
Whether a loss equal to or less than 10
percent is substantial will be considered
on a case-by-case basis. The-loss must
also be related to contractual
obligations for construction. Options to
purchase or contracts for feasibility,
engineering, or design studies will not
be considered to be contractual
obligations for construction.

These conditions for "commenced
construction" are adopted from EPA's
Prevention of Significant Deterioration
(PSD) regulations issued under the
Clean Air Act (see 43 FR 26395).

4. Definition of Generator. Several
comments on the proposed definition of
"generator" concerned corporations
controlling plants in several locations
which each produce hazardous waste.
They questioned whether each plant, or
only the corporate headquarters, is the
generator. Some commenters thought
that the latter should be designated as
the generator because this would
allegedly reduce the number of
manifests and records that the
corporation would collectively be
required to develop.

RCRA directs the Agency to monitor
and control the movement of hazardous
waste. The only way that the Agency
can do so is to know the source of the
waste. If the reports which EPA received
on hazardous waste identified the
corporate headquarters as the generator,
EPA would not know which of the
corporation's plants produced the waste
and, thus, would be unable to monitor
the waste's movement. For this reason,
the final definition has been modified to
make it clear that the plant, and not the
parent company, is the generator.
However, corporate headquarters may
prepare and submit separate reports for
each of the corporation's facilities.

Certain producers (e.g., farmers and
small generators) were excluded from
the proposed definition of "generator."
Because these exclusions are
specifically dealt with in the final Part
261 and Part 262 regulations, it is

unnecessary to attempt to include the
substance of these regulations in the
final definition of "generator".

5. Definition of On-Site. The Agency is
amending the definition of "on-site",
which was promulgated in the Part 260
regulations issued on February 26,1980
(45 FR 12724). In the preamble which
accompanied that definition, the Agency
pointed out that the manifest is
necessary "to safeguard human health
and the environment in the
transportation of hazardous waste,
regardless of the distance that the waste
is being transported." However, the
preamble went on to say that:

Merely crossing the public right-or-way to
gain access to property under the control of
the generator does not create the same
dangers to the public that transportation
upon public highways entails. [emphasis
added]

For this reason, the proposed
definition of "on-site" (43 FR 58976) was
revised to include as "on-site," non-
contiguous property owned by the
generator which is connected by "a
right-of-way which he controls and to
which the public does not have access."
This revision allowed generators to
transport their waste within these
confined limits without preparing a
manifest for it.

The Agency now realizes, however,
that the revised definition of "on-site"
(45 FR 12724) cold be interpreted to
allow unmanifested waste to be
transported along a public right-of-way.
This was not what the Agency had
intended when revising the proposed
definition. Therefore, that definition has
been amended to make it clear that the
entrance and exit of the geographically
contiguous property-which may be
divided by a public or private right-of-
way-must be directly across from each
other in order to be considered to be the
same site.

6. Definition of Representative
Sample. The Agency mistakenly
provided two definitions of the term
"representative sample" in the proposed
rules, one in § 250.11(b)(5), and the other
in § 250.41(b)(73). The latter was
concerned solely with samples
characteristic of ground water beneath a
facility. Several commenters pointed out
that the definition was too restrictive
because the proposed regulations
required samples to be taken of things
other than ground water. The Agency
agrees, and has restructured the final
ground-water monitoring standards so
that a definition of "representative
sample" specific to ground water is no
longer needed. It has therefore been
deleted from the final rules.

The definition provided in
§ 250.11(b)(5] was broader than that
contained in § 250.41(b)(73).
§ 250.11(b)(5) defined representative
sample as:

Any sample of the waste which is
statistically equivalent to the total waste in
composition, and in physical and chemical
properties. Representative samples may be
generated using the methods set out in
Appendix I of this Subpart. [emphasis added]

Many commenters objected to the
aspect of this definition which required
that the sample be statistically
equivalent to the total waste. They
argued that statistical equivalence has
an exact meaning, and that interpreted
literally, the proposed definition would
have required the entire waste stream to
be sampled, or a statistical data base
established for it, in order to ensure that
every constituent of the waste stream
was known to some level of accuracy
and precision. These commenters felt
that this aspect of the definition was
unreasonable.

The Agency agrees that requiring a.
representative sample to be statistically
equivalent to the waste is currently
infeasible for most waste streams. This
is particularly true for "composite" or
heterogeneous wastes. The Agency will,
in the future, develop and publish in
SW-846, 'Test Methods for the
Evaluation of Solid Waste", practical
procedures for obtaining statistically
equivalent representative samples of
hazardous waste. However, until they
are developed, the Agency agrees that
the definition of "representative
sample" should not require that the
samples be statistically equivalent to
the total waste. Therefore, the definition
has been changed to require that
representative samples exhibit the
average properties of the universe or
whole (e.g., waste or ground water].

V. Subpart C

1. Section 260.20 (General). Section
7004 of RCRA states that any person
may petition EPA for the promulgation,
amendment, or repeal of any regulation
under RCRA. That section further
directs the Administrator to develop and
publish minimum guidelines for the
public to participate in this process.

EPA's proposed Subtitle C regulations
contained no guidelines to assist the
public in framing rulemaking petitions or
to advise them of the procedures EPA
would follow in acting on their petitions.
EPA received a number of comments,
often in the context of a specific
regulatory provision (e.g., the list of
hazardous wastes issued under Section
3001), suggesting that EPA establish
rulemaking procedures for Subtitle C.
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EPA agrees this would be desirable, and
accordingly is adding a subpart to its
final rules which (1] establishes the
procedures for petitioning EPA to
amend, modify, or revoke any provision
in Parts 260 through 265 and (2)
establishes procedures governing EPA's
action on these petitions.

These procedures reflect normal
informal rulemaking practice under the
Administrative Procedures Act and are
largely self-explanatory. Except for two
types of petitions-petitions to approve
equivalent methods and petitions to
amend Part 261 to exclude a waste
produced by a particular facility-EPA
is not establishing information
requirements for petitions. These
requirements will of necessity vary with
the nature of the regulatory provision
which the petitioner is seeking to add or
amend,. and are not-readily susceptible
to precise articulation in a regulation.
However, petitioners should be able to
glean a great deal of information which
would be useful in drafting rulemaking
petitions from preamble discussions of
provisions and associated background
documents. In the case of EPA's i
hazardous.waste haracteristics and
list, the regulations themselves identify
the criteria against which all rulemaking
(including that initiated by EPA) will be
evaluated.

This entire subpart is being published
in interim final form- to give the public
an opportunity to comment on EPA's
procedures.

2. Section 260.21 (Petitions for
equivalent testing or analytical
methods). In its proposed Section 3001
regulations, EPA required persons to
determine whether their waste exhibited
one of the Agency's proposed hazardous
waste characteristics using specified
testing and analytical methods or."'an
equivalent method". (See proposed ,
§§ 250.13(a) (i) and (ii), [a)(2)(i), (b)[i),
and (d)(2)(ii)). Section 250.11(b)(2) of the
proposed rules defined "equivalent
method" as any method:
which the Administrator determines tobe
functionally equivalent or superior to the
method specified.

The proposed rules did not, however,
provide any procedures for requesting
EPA to approve testing or analytical
methods as equivalent to those specified
in proposed Section 3001. Several -
commenters suggested that such
procedures should be included-in the
regulations.
'_-EPA agrees and believes the
procedures set forth in § 260.20 will
work well for petitions for equivalent
methods. However, because specific
types of data are required to determine'
whether a testing or analytical protocol

is "equivalent" or"superior" to an
existing method, EPA has also
established specific information
requirements for petitions for equivalent
methods. These requirements
n6cessarily require a petitioner to fully
evaluate the alternative method and to

'undertake a thorough comparative
anal3sis of this method and EPA's.
Requiring less data-would place too
large a burden on EPA, considering its
limited resources for developing
alternative testing methods. The Agency
believes that those who desire to use a
method other than that prescribed in the
final rules will typically have the data
required in § 260.21 because they will
have found the prescribed method to be
inappropriate for their purposes, and
will have already committed resources
to develop an equivalent method.

3. Section 260.22 (Petitions to amend
Part 261 to exclude a waste produced at
a particular facility). This provision is
discussed in Section VU of the preamble
to Part 261.

Regulatory Analysis

The Agency has prepared for the
regulations promulgated under Sections
3001 through3004 and 3010 of RCRA, an
Economic Impact Analysis,'an
Environmental Impact Statement, a
Reports Impact Analysis, an Operations

-Resources Impact Analysis, and an
Evaluation Plan. EPA has prepared a
summary regulatory analysis of its final
regulations based on-the above reports.
This RegulatoryAnalysis describes the
various alternative approaches that the
Agency might have used to implement
the hazardous waste programi and
explains why certain choices-were
made.

Except for the Evaluation Plan (which
was prepared under Executive Order
12044), or as otherwise specified'below,
copies of these documents may be
reviewed in the EPA Regional Office
libraries, and at the EPA headquarters
library, Room 2404, Waterside Mall, 401
M Street, SW., Washington, D.C. 20460.
The Evaluation Plan will be available
for review only at the EPA headquarters
library.

I. Economic Analysis

The Agency prepared an Economic
Impact Analysis under Executive Order
11821, as amended by Executive Order
11949.-It indicates that there are both
costs and benefits associated with this
regulatory program.-

1. Benefits. The Subtitle C regulatory
program will reduce the damage to
human health and the environment from
improper management of hazardous
waste. The following is a brief list of

some of the many expected
improvements:

(1) Ground-water pollution from
leaching of toxic pollutants from
improperly designed and managed
landfills and surface impoundments will
be reduced.
(2) Poisoning and injury due to direct

contact with randomly dumped wastes
will be reduced.

(3) Pollution or surface waters from
hazardous waste stored or disposed of
in fields and on riverbanks will be
reduced.

(4) Illicit dumping of waste in farm
fields, wooded areas, along roadsides,
and in ditches and streams will be
reduced.

(5) Emission of toxic gases from
improperly run incinerators will be
reduced.

(6) Accidents, mistakes, and
malfunctions at hazardous waste
management facilities, which could
affect people near the site, Will be
reduced in number and in severity, due
to improved training of personnel,
monitoring and inspections, and
required emergency equipment.

(7). Contingency plans will spell out
procedures to ensure rapid and effective
responses to emergencies to minimize
any danger to off-site residents and the
environment.

(8)-Facilities will be decontaminated
or otherwise secured at closure, and
disposal sites will be monitored and
maintained after closure, to reduce the
possibility of future adverse impacts on
human health or the environment,,

The Agency believes these
improvements will be substantial and
noticeable. The expected improvements
are not quantifiable, however, since
records of past practices and problems
are extremely limited. Also, it is difficult
or impossible to quantify benefits
deriving from reduced adverse impacts
on health or the environment. The dollar
value of preventing a case of cancer, for
example, is not truly ascertainable. In
addition to the major non-quantifiable
economic benefits expected from
decreases in human health problems
and in pollution of our air, land, and
water, EPA expects an improvement in
economic efficiency and equity, and
substantial direct savings from avoiding
clean up costs in the future.

An economy functions efficiently and
equitably when the price of goods
produced in the society reflects the
actual social and private costs of
production (i.e., when the costs are
internalized). Until now, in most states,
firms could dispose of wastes in
environmentally unsafe ways at a cost
substantially less than that for adequate
disposal. Thus, the price of goods often
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did not reflect the full social cost of
production.

Pre-RCRA practices for managing
hazardous waste created economic
inequities. The costs of disposal oftern
fell randomly on individuals affected by
improper management or on the public
at large since tax revenues were used to
clean up inadequate facilities. It would
be more equitable for the costs of
adequate hazardous waste management
to fall-on the consumers and producers
of the products which generate the
hazardous waste.

Pre-RCRA management practices also
caused economic inefficiencies. Because
the price of goods did not reflect the cost
of properly managing the waste
produced as part of the manufacturing
process, these goods were priced too
low relative to other goods. Because
prices were lower than the true social
cost of producing the product,
consumers were able to buy more of
these goods than they could if proper
waste management costs were included
in the product price. Thus, companies
manufactured and sold more of these
products and generated more hazardous
waste than was economically efficient.
These products, thus, had an unfair
competitive edge over other products
which didn't generate hazardous waste.
Furthermore, because companies did not
have to either pay the cost of proper
waste management or pass it along to
customers, the incentives to develop
technology and process changes to
lessen the quantity of hazardous waste
generated or to recover the waste as a
useful material were weak compared to
what they might have been if proper
waste management was required.
Additionally, companies which wanted
to properly manage their wastes were
put at a competitive disadvantage by
doing so because they bore costs which
their competitors did not.

The RCRA Subtitle C Regulations-will
ensure that those generating hazardous
waste will pay appropriately for their
safe management. Most of this cost will
be passed on to consumers, while some
may be borne by the generator,
particularly where price increases are
held down in some way (e.g., by foreign
competition or competition with other
products). In either case, the economy
will be more efficient and equitable
because those receiving the benefits will
also pay the costs, and prices will serve
as a more efficient allocator of
resources.

In recent years, with increasing
frequency, society has been forced to
properly dispose of waste that was
previously disposed of haphazardly. The
best known example of this is Love
Canal in New York, where 20,000 tons of

waste were buried over a period of
years. The diagnosis of a severe health
hazard in the area due to wastes seeping
into house basements and surfacing in
backyards caused society to take
remedial action. The price tag to the
State and Federal governments is
expected to be about $36 million for
clean up, relocating residents, health
and environmental testing services, and
other expenses associated with the
disaster. Thus, society is spending about
$1,800 per ton in its effort to clean up
waste improperly disposed of, and more
will be spent before the area is returned
to normal. Further, the $1,800 per ton
excl6des human health costs and
suffering, which might easily outweigh
actual dollar costs. Given that average
disposal costs after the RCRA regulatory
program is in place are estimated to be
around $80 per ton, it clearly pays to do
the job right in the first place.

Given that damages from improper
hazardous waste management often
take decades to surface, we may be
paying dearly for past waste
mismanagement for many years to
come. Further, without a regulatory
program, new problem sites would
continue to be developed. Ultimately,
clean up of all of these sites could cost
billions of dollars.

2. Costs and Impacts. Phase I of the
RCRA Subtitle C program will broadly
affect American industry. The Agency
focused its Economic Impact Analysis
(EIA) on major hazardous waste-
generating segments within 22 3

industries. The study covered
approximately 29,000 generators who
produced an estimated 13.7 million
metric tons of hazardous waste in 1978.
The RCRA hazardous waste standards
are expected to cover about 67,000
hazardous waste generators that are
expected to produce about 41 million
metric tons of hazardous waste in 1980.
The Agency's analysis shows that 62%
of this hazardous waste is from the
chemical and allied industries.

As a result of the Phase I regulations,
the annual h'azardous waste disposal
costs for the 29,000 generators covered
by the EIA are predicted to increase by
$510 million,' Of this annual cost, about

3 The study included one additional segment.
metals mining, which is not included in this
summary. The calculations have not been
completed and there are major questions as to
whether significant quantities or waste from this
industry will prove hazardous.

'This Is an annualized cost developed by
multiplying a capital recovery factor by the initial
capital cost and adding the product to thetecurring
program costs. This provides an even projection of
expenditures although generators will typically
incur disproportionately more expenses in the
beginning of the program and at the end of the
useful life or the facility.

50% is for compliance with surface
impoundment requirements. Recurring
operational and administrative
expenses account for $430 million (1980
dollars) of the total annual cost; the rest
is for capital and other initial
expenditures (as annualized). Total
capital and other initial expenditures
are estimated at $310 million.

The distribution of the annual
compliance cost by major RCRA
hazardous waste management activity is
provided in Table L The major part of
the cost is for treatment and disposal
facility closure and post-closure
activities which will occur in the future,
but which EPA assumes owners will
prepare for in advance of their
occurrence. The $510 million annual cost
amounts to less than 0.2 percent of the
value of sales of the affected industries.

Table L-Dib-uton of RCR4 Costs by Type of
Roq&*ement

Annual
incrementa Pecent

C-oan~ce acd.ity cost h~ ot total
frroIns of cost

dolars

Closuripos -ctx . S303.3 59

MonkinViesg 67.5 13
Ad.n.i ..afon 21.7 6
conngey vla~wVg 2.2 5
T v 15.8 3

Tol .ssio.o 100

"D*W do"s not ald So total ce to kdepaedmnC mr, Sng

The Phase I standards establish the
RCRA Subtitle C program, and will be
followed by Phase II, which will
establish the standards for permit
issuance. These are scheduled to be
promulgated in the fall of 1980. While
the regulations have not yet been
written, it is conceivable that the added
costs of the Phase II regulations could
double the total costs for the affected
industries.

As part of the EIA, the Agency
performed detailed analyses of parts of
six major industries which EPA believed
could be substantially affected
economically by the regulations. They
were segments of the textiles, leather
tanning. electroplating, inorganic
chemicals, organic chemicals, and
nonferrous metal smelting and refining
industries. The analyses showed that 86
plants may close out of the 4200 studied,
costing as many as 5300 jobs. Negative
impacts are concentrated in the
following industry sectors: Primary zinc
and secondafy lead smelting and
refining, sodium dichromate and
titanium dioxide production, cattlehide
non-chrome and sheephide (no
beamhouse) tanning, electroplating job
shops, and woven fabric finishing and
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projected price increases for
electroplating job shops (6.6%) and
cattlehide non-chrome tanneries (1-3%).
Table I summarizes these impacts.

Table IL-Summary of Costs and Impacts

Plants Potential Potential Possible price Annual
Industry generating closure (#1 employment increase costs

hazardous loss (percent)_ (in millions)
waste (#)

Electroplating ' .............. 2,336 60 .1.680 6.6 $80.7
Inorganic chemicals'......... ......... 95 3 607 <1 . 49.8
Leather tanning ............................. .... - - 271 11' 795 <1 11.8
Nonferrous smelting ....................... 252 2*- 1,500 <1 64.2
Organic chemicals'.._.-. .... ..... 45 0 0 0 13.3
Textiles ................................. . . . 1,166 10 740 0 23.3
Other manufacturing ...................................... ........ ..... ..... .. 258.9
Service Industries ......... 8.0

Total.......... ............ 29,000 ... ........................... 510.0

'Job shops only.
'Cost study covered seven product lines, detailed Impact study coyered four. Significant impacts possible in sodium dichro-

mate (1 closure of 3 plants-45 obs)and titanium dioxide (2 closures of 13 plants-562 jobs).
'Significant Impacts possible in cattlehide (6 closures of 16 plants-695 jobs) and sheephides (5 closures of 29 plants-

100 jobs),4 
Significant Impact possible In primary zinc Industry (1 closure of 6 plants-500 to 1,500 jobs).

'Cost study covered ten product lines, detailed impact study covered five.
'Cost study includes costs for five industry segments whose wastes are no longer listed as hazardous waste. Signifjcant

Impact possible in the faled fabric processing segment (2 clbsures of 19 plants-326 jobs).'

EPAperformed less detailed analyses
for the other industry segments in the -
ElA. This qualitative analysis shows the
possibility of plant closures in some
sectors of the explosives, petroleum
rerefining, pharmaceuticals, organic
chemicals, and plastics industries.
I The effects of the Phase I
requirements will interact With those of
some other EPA regulations. It is too
early to estimate these effects in -
general. But, as an example, the water
pretreatment standards for
electroplaters were expe'cted to close
587 job shops until the Agency, working
with the Small Business Administration,
developed a Federal assistance
program. As a result of the RCRA
Subtitle C program alone, 60 job shops
may.close, and the Agency may find it
more difficult to mitigate the effect of
the pretreatment regulations on other
plants.

3. Limits of Analysis. In order to make
the economic analysis practical, the
Agency had to make some fundamental
assumptions and limit the scope of the
analysis to what it believed were the -
major waste generating industries. The
EIA could not cover all industry
segments which generate hazardous
waste. Simple extrapolation bf the"
compliance c'ost'for the 29,000
generators studied to the 67,000
generators that are expected to be
regulated during Phase I, would more

.than double the EIA estimate. The costs
for surface impoundments alone, for

those industries not included in the
analysis; have bben roughtly estimated
to be somewhere between $60-900',
million.

5

- The EIA was based on hazardous
waste volumes believed to exist in the
covered industry segments because their
waste appeared on EPA's hazardous
waste. list-or Was believed to exhibit one
of the four hazardous waste
characteristics. The uncertainty over
this latter aspect of the analysis is
somewhat reflected in the 1980 waste
volume estimate which EPA believes
could range between.28.million and 56
million metric tons. The 41 million
metric tons previously quoted is EPA's
best estimate. To the extent these
generators delist or discover that their
specific wastes do not meet the
hazardous waste characteristics, the
costs andimpacts will be less.

The EIA made two major
assumptions: (1) Although disposal
prices may increase significantly under
RCRA, the study assumed that
generators would be unable to reduce

'Eased on varied assumptions on site life and
actual number of hazardous waste sites. Also, this
estimation was based on a fixed $25 million cost
'assumption for closure of impoundments over 150
acres. The costs would have been nearly double
that without this assumption and with strict use of a
model cost equation used for impoundments of less
area. However, uncertainty in the data base over
site life. impoundment size-and hazardousness of
wastes, and the Agency belief that operators could
develop less costly closure plans that EPA would
accept, support this assumption.

felted fabric processing in the textile
industry. Overall; price increases
resulting from the regulation for
products from these industries were not
found to be substantial except for

the volume of waste disposed and will
not be able to find a cheaper way to
manage it, and (2) acceptable off-site
waste disposal capacity will be readily
available.

Finally, the analysis is based on final
Sections 3002 and 3003 regulations and a
January 1980 draft of the Sections 3001
and 3004 requirements, The draft
regulations have substantially changed
since that time. In most instances, the
alterations have led to cost reductions,
For instance, a number of changes '
which would greatly reduce the amount
of waste covered by the regulations
have not been factored into the analysis.
Also, the financial requirements have.
been deferred in the Part 205 regulations
but are still covered in the economic,
impact study. On the other hand, control
of underground injection has been
added to the regulations, but it is not
covered in the EIA.

The Agency is now analyzing the final
Phase I regulations and will make the
results publicly available this'summdr In
an economic analysis summary. EPA
will publish a notice in the Federal
Register concerning its availability. In
the interim, anyone wishing to review
the current version of the economic
analysis may do so at EPA
Headquarters and Regional Office
libraries. A more extensive summary of
the economic analysis can be found in
the Regulatory Analysis which is also
available in the Regional Office and
EPA Headquarters libraries.

II. Environmental Analysis
'.EPA voluntarily prepared an
Environmental Impact Statement (9IS)
under the National Environmental Policy
Act 42 U.S.C. § 4321 et seq. (NEPA). (See
the NEPA discussion in the preamble
accompanying the Parts 284 and 205
rules issued elsewhere in today's
Federal Register.) EPA will publish a
Federal.Register notice within 90 days of
the promulgation of these regulations
announcing the availability of the EIS
for those-interested in obtaining a copy
of it.
Industry Assistance

The Agency recognizes that these
regulations may have a substantial
impact on certain industrial sectors,
particularly on firms in' a poor
competitive position. The Agency will
provide a limited degree of assistance to
such firms. For example, the Agency is
preparing guidance manuals which
interpret the regulations and offer
advice on efficient compliance with
substantive requirements. Seminars and
public hearings will be held to explain
the regulations, respond to questions,
and describe available financial
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assistance. Limited technological
assistance may be available.

The Agency has also established an
industry assistance program in the
Office of Solid Waste. The staff of this
program have been charged with (1)
identifying industry and community
RCRA compliance problems and seeking
solutions to them, (2) coordinating
assistance activities with the States,
other parts of EPA, and other Federal
agencies (e.g., the Small Business
Administration and the Economic
Development Administration), (3)
planning and conducting seminars, and
(4) coordinating production of written
material designed to assist those least
able to copewith the regulatory burden.

The Agency would ideally like to
provide this assistance to anyone who
wants it. However, because the industry
assistance program may receive more
requests for help than it can initially
respond to, it may be necessary to
establish priorities to determine which
requests should be answered first. If this
is the case, the program will concentrate
first on the following industry sectors,
which the Agency believes most need
this help: chrome pigments, chlorine,
electroplating (job shops), woven fabric
finishing, felt fabric finishing, sheepskin
tanneries, vegetable tanners, primary
and secondary aluminum, primary and
secondary copper, primary and
secondary lead, primary tungsten,
primary zinc, petroleum rerefining,
pesticides, plastics, and
pharmaceuticals. EPA plans to meet
with the trade associations of these
industries in order to define specific
assistance responses.

Anyone having suggestions on how
the Agency can help industry comply
with these regulations should contact-
Michael Barclay, RCRAJndustry
Assistance Coordinator, Office of Solid
Waste (WH-565), U.S. Environmental
Protection Agency, Washington, D.C.
20460 (202) 755-9190.

Dated: May 2. 1980.
Douglas M. Costle,
Administrator.

Title 40 CFR Part 260 is revised to
read as follows:
PART 260-HAZARDOUS WASTE
MANAGEMENT SYSTEM: GENERAL

Subpart A-General

Sec.
260.1 Purpose, scope and applicability.
260.2 Availability of information,

confidentiality of information.
260.3 Use of number and gender.

Subpart B-Definitions
260.10 Definitions.

Subpart C-Rulemaking Petitions

260.20 General.
260.21 Petitions for equivalent testing or

analytical methods.
260.22 Petitions to amend Part 21 to

exclude a waste produced at a particular
facility.

Appendix I-Overview of Subtitle C
Regulations

Authority- Secs. 1000, 2002(a), 3001 through
3007, 3010, and 7004. of the Solid Waste
Disposal Act, as amended by the Resource
Conservation and Recovery Act of 1976. as
amended (42 U.S.C. 0905, 012(a), 692
through 6927. 6930. and 6974).

Subpart A-General

§ 260.1 Purpose, scope, and applicability.

(a) This part provides definitions of
terms, general standards, and overview
information applicable to Parts 260
through 265 of this Chapter.

(b) In this part: (1) Section 260.2 sets
forth the rules that EPA will use in
making information it receives available
to the public and sets forth the
requirements that generators,
transporters, or owners or operators of
treatment, storage, or disposal facilitqes
must follow to assert claims of business
confidentiality with respect to
information that is submitted to EPA
under Parts 260 through 265 of this
Chapter.

(2) Section 260.3 establishes rules of
grammatical construction for Parts 260
through 265 of this Chapter.

(3) Section 260.10 defines terms which
are used in Parts 260 through 265 of this
Chapter.

(4) Section 260.20 establishes
procedures for petitioning EPA to
amend, modify, or revoke any provision
of Parts 260 through 265 of this Chapter
and establishes procedures governing
EPA's action on such petitions.

(5) Section 260.21 establishes
procedures for petitioning EPA to
approve testing methods as equivalent
to those prescribed in Parts 261, 264, or
265 of this Chapter.

(6) Section 260.22 establishes
procedures for petitioning EPA to amend
Subpart D of Part 261 to exclude a waste
from a particular facility.

§ 260.2 Availability of Information;
confidentiality of Information.

(a) Any information provided to EPA
under Parts 260 through 265 of'this
Chapter will be made available to the
public to the extent and in the manner
authorized by the Freedom of
Information Act, 5 U.S.C. section 552,
section 3007(b) of RCRA and EPA
regulations implementing the Freedom
of Information Act and section 3007(b),
Part 2 of this Chapter, as applicable.

(b) Any person who submits
information to EPA in accordance with

Parts 260 through 265 of this Chapter
may assert a claim of business
confidentiality covering part or all of
that information by following the
procedures set forth in § 2.203(b) of this
Chapter. Information covered by such a
claim will be disclosed by EPA only to
the extent, and by means of the
procedures, set forth in Part 2, Subpart B
of this Chapter. However, if no such
claim accompanies the information
when it is received by EPA, it may be
made available to the public without
further notice to the person submitting
it.

§ 260.3 Use of number and gender.
As used in Parts 260 through 265 of

this Chapter
(a) Words in the masculine gender

also include the feminine and neuter
genders; and

(b) Words in the singular include the
plural; and

(c) Words in the plural include the
singular.

Subpart B-Definitions

§ 260.10 Definitions.
(a) When used in Parts 260 through

285 of this Chapter, the following terms
have the meanings given below: (11
"Act" or "RCRA" means the Solid
Waste Disposal Act, as amended by the
Resource Conservation and Recovery
Act of 1976, as amended, 42 U.S.C.
section 6901 et seq.

(2) "Active portion" means that
portion of a facility where treatment,
storage, or disposal operations are being
or have been conducted after the
effective date of Part 261 of this Chapter
and which is not a closed portion. (See
also "closed portion" and "inactive
portion".)

(3) "Administrator" means the
Administrator of the Environmental
Protection Agency, or his designee.

(4) "Aquifer" means a geologic
formation, group of formations, or part
of a formation capable of yielding a
significant amount of ground water to
wells or springs.

(5) "Authorized representative"
means the person responsible for the
overall operation of a facility or an
operational unit (i.e., part of a facility),
e.g., the plant manager, superintendent
or person of equivalent responsibility.

(6) "Closed portion' means that
portion 6f a facility which an owner or
operator has closed in accordance with
the approved facility closure plan and
all applicable closure requirements. (See
also "active portion" and "inactive
portion".)

(7) "Confined aquifer" means an
aquifer bounded above and below by
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impermeable beds-or by beds of
distinctly lower permeability 'than that
of the aquifer itself; an aquifer
containing confined ground water.,

f8) "Constituent" or "hazardous waste
constituent" means a constituent which
caused the Administrator to list the
hazardous waste in Part 261, Subpart D,
of this Chapter, or a constituent listed in
Table 1 of § 261.24 of this Chapter.(9) "Container" means any portable
device in which a material is stored,
transported, treated, disposed of, or
otherwise handled.

(10) "Contingency plan" means a
document setting out an organized,
planned, and coordinated course of
action to be followed in case of a fire,
explosion, or release of hazardous waste
or hazardous waste constituents Which
could threaten human health or the
environment.

(11) "Designated facility" meahs a
hazardous waste treatment, storage, or
disposal facility which has received an
EPA permit (or a facility with interim
status) in accordance with the
requirements of 40 CFR Parts 122 and
124 of this Chapter, or a permit from a
State authorized in accordance with Part
123 of this Chapter, that has been
designated on the manifest by the
generator pursuant to § 262.20.

(12) "Dike" means an embankment or
ridge of either natural or man-made
materials used to prevent the movement
of liquids, sludges, solids, or other
materials.

,(13) "Discharge" or "hazardous waste
discharge" means the accidental or
intentional spilling, leaking, pumping,
pouring, emitting,- emptying, or dumping
of hazardous waste into or on any.land
or water.

(14) "Disposal" means the discharge,
deposit, injection, dumping,'spilling,,
leaking, or placing of any solid waste or
hazardous waste into or onany land or
Water so that such solid waste or.
hazardous waste or any constituent
thereof may enter the environment or be
emitted into the air or discharged into
any waters, including ground waters.

(15) "Disposal facility" means a
facility or part of a facility at which
hazardous waste is intentionally placed
into or on any land or water, and at
which waste will remain after closure.

(16) "EPA hazardous waste number"
means the number assigned by EPA to
each hazardous waste listed in Part 261,'
Subpart D, of this Chapter and to each
characteristic identified in Part 261,
Subpart C, of this Chapter.

(17) "EPA identification number"
means the number assigned by EPA to
each generator, transporter, and
treatment, storage, or disposal facility.

(18) "EPA region" means the states
and territories found in ariy one of the
following ten regions:
Region I-Maine, Vermont, New Hampshire,

Massachusetts, Connecticut, and Rhode
Island.

Region H-New York, New Jersey,
Commonwealth of Puerto Rico, and the
U.S. Virgin Islands.

Region III-Pennsylvania, Delaware,
Maryland, West Virginia, Virginia, and the
District of Columbia.

Region IV-Kentucky, Tennessee, North
Carolina, Mississippi, Alabama, Georgia,
South Carolina, and Florida.

Region V-Minnesota, Wisconsin, Illinois,
Michigan, Indiana and Ohio.'

Region VI-New Mexico, Oklahoma,
Arkansas, Louisiana, and Texas.

Region VII-Nebraska, Kansas, Missouri, and
Iowa.

Region VII-Montana, Wyoming, North-
Dakota, South Dakota, Utah, and Colorado.

Region IX-California, Nevada, Arizona,,
Hawaii, Guam, American Samoa,
Commonwealth of the Northern Mariana
Islanids. I

Region X-Washington, Oregon, Idaho, and
Alaska.

(1,9) "Equivalent method" means any
testing or analytical method approved
by th6 Administrator under § § 260.20
and 260.21.

(20) "Existing hazardous waste
management facility" or "existing
facility" means a facility which was in
operation, 6r for which construction had
commenced, on or before October 21,
1976. Construction had commenced if:
(i) The owner or operator has obtained

all necessary Federal, State, and local
preconstruction approvals or permits;
and either

(ii](a) A continuous physical, on-site
construction program has begun, or

(b) The owner or operator has entered
into contractual obligations-which
cannot be cancelled or modified
without substantial loss-for
construction of the facility to be
completed within a reasonable time.'
(21) "Facility" means all contiguous

land, and structures, other
appurtenances, and improvements on
the land, used for treating, storing, or
disposing of hazardous waste. A fadility
may consist of several treatment,
storage, or disposal operational units'
(e.g., one or more landfills, surface
impoundments,, or combinations of
them).

(22) "Federal agency" means any
department, agency, or other
instrumentality-of the Federal
Government, any independent agency or
establishmerit of the Federal
Government including any Government
corporation, and the Government
Printing Office.
- (23) "Food-chain crops" means
tobacco, crops grown for human

consumption, and crops grown for feed
for animals whose products are
consumed by humans.

(24) "Freeboard" means the vertical
distance between the top of a tank or
surface impoundment dike, and the
surface of the waste contained therein,

(25) "Free liquids" means liquids
which readily separate from the solid
portion of a waste under ambient
temperature and pressure.

(26) "Generator" means any person,
by site, whose act or process produces
hazardous waste identified or listed in
Part 261 of this Chapter.

(27) "Ground water" means water
below the land surface in a zone of
saturation.

(28) "Hazardous waste" means a
hazardous waste as defined in § 261,3 of
this Chapter.

(29) "Inactive portion" means that
portion of a facility which is not
operated after the effective date of Part
261 of this Chapter. (See also "active
portion" and "closed portion".)

(30) "Incinerator" means an enclosed
device using controlled flame
combustion, the primary purpose of
which is to thermally break down
liazardous waste. Examples of
incineratorsi are rotary kiln, fluidized
bed, and liquid injection incinerators.

(31) "Incompatible waste" means, a
hazardous waste which is unsuitable
for:
(i) Placement in a particular device or

facility because it may cause
corrosion or decay of containment
materials (e.g., container inner liners
or tank walls); or

(ii) Commingling with another waste or
materialunder uncontrolled
-conditions because the commingling
might produce heat or pressure, fire or
explosion, violent reaction, toxic
dusts, mists, fumes, or gases, or
flammable fumes or gases.

(See Part 265, Appendix V, of this
Chapter for examples.)
(32) "Individual generation site"

mneans the contiguous site at or on which
one or more hazardous wastes are
generated. An individual generation site,
such as a large manufacturing plant,
may have one or more sources of
hazardous waste but is considered a
single or individual generation site if the
site or property is contiguous.

(33) "In operation" refers to a facility
which is treating, storing, or dispoying of
hazardous waste.

(34) "Injection well" means a well
into which fluids are injected. (See also
"underground injection".)

(35) "Inner liner" means a continuous
layer of material placed inside a tank or
container which protects the
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construction materials of the tank or
container from the contained waste or-
reagents used to treat the waste.

(36) "International shipment" means
the transportation of hazardous waste
into or out of the jurisdiction of the
United States.

(37) "Landfill" means a disposal
facility or part of a facility where
hazardous waste is placed in or on land
and which is not a land treatment
facility, a surface impoundment, or an
injection well.

(38) "Landfill cell" means a discrete
volume of a hazardous waste landfill
which uses a liner to provide isolation of
wastes from adjacent cells or wastes.
Examples of landfill cells are trenches
and pits.

(39) "Land treatment facility" means
a facility or part of a facility at which
hazardous waste is applied onto or
incorporated into the soil surface; such
facilities are disposal facilities if the
waste will remain after closure.

(40) "Leachate" means any liquid,
including any suspended components in
the liquid, that has percolated through or
drained from hazardous waste.

(41) "Liner" means a continuous layer
of natural or man-made materials,
beneath or on the sides of a surface
impoundment, landfill, or landfill cell,
which restricts the downward or lateral
escape of hazardous waste, hazardous
waste constituents, or leachate.

(42) "Management" or "hazardous
waste management" means the
systematic control of the collection,
source separation, storage,
transportation, processing, treatment,
recovery, and disposal of hazardous
waste.

(43) "Manifest" means the shipping
document originated and signed by the
generator which contains the
information required by Part 262,
Subpart B, of this Chapter.

(44) "Manifest document number"
means the serially increasing number
assigned to the manifest by the
generator for recording and reporting
purposes.

(45) "Mining overburden returfied to
the mine site" means any material
overlying an economic mineral deposit
which is removed to gain access to that
deposit and isihen used for reclamation
of a surface mine.

(46) "Movement" means that
hazardous waste transported to a
facility in an individual vehicle.

(47) "New hazardous waste
management facility" or "new facility"
means a facility which began operation,
or for which construction commended
after October 21, 1976. (See also
"Existing hazardous waste management
facility".)

(48) "On-site" means the same or
geographically contiguous property
which may be divided by public or
private right-of-way, provided the
entrance and exit between the
properties is at a cross-roads
intersection, and access is by crossing
as opposed to going along, the right-of-
way. Non-contiguous properties owned
by the same person but connected by a
right-of-way which he controls and to
which the public does not have access,
is also considered on-site property.

(49) "Open burning" means the
combustion of any material without the
following characteristics:
(i) Control of combustion air to maintain

adequate temperature for efficient
combustion,

(ii) Containment of the combustion-
reaction in an enclosed device to
provide sufficient residence time and
mixing for complete combustion, and

(iii) Control of emission of the gaseous
combustion products.

(See also "incineration" and "thermal
treatment".)
(50] "Operator" means the person

responsible for the overall operation of a
facility.

(51) "Owner" means the person who
owns a facility or part of a facility.

(52) "Partial closure" means the
closure of a discrete part of a facility in
accordance with the applicable closure
requirements of Parts 264 or 265 of this
Chapter. For example, partial closure
may include the closure of a trench, a
unit operation, a landfill cell, or a pit,
while other parts of the same facility
continue in operation or will be placed
in operation in the future.

(53) "Person" means an individual,
trust, firm, joint stock company, Federal
Agency, corporation (including a
government corporation), partnership,
association, State, municipality,
commission, political subdivision of a
State, or any interstate body.

(54) "Personnel" or "facility
personnel" means all persons who work,
at, or oversee the operations of, a
hazardous waste facility, and whose
actions or failure to act may result in
noncompliance with the requirements of
Parts 264 or 265 of this Chapter.

(55) "Pile" means any non-
containerized accumulation of solid.
nonflowing hazardous waste that is
used for treatment or storage.

(56) "Point source" means any
discernible, confined, and discrete
conveyance, including, but not limited to
any pipe, ditch, channel, tunnel, conduit,
well, discrete fissure, container, rolling
stock, concentrated animal feeding
operation, or vessel or other floating
craft, from which pollutants are or may

be discharged. This term does not
include return flows from irrigated
agriculture.

(57) "Publicly owned treatment
works" or "POTW" means any device or
system used in the treatment (including
recycling and reclamation) of municipal
sewage or industrial wastes of a liquid
nature which is owned by a "State" or
"municipality" (as defined by Section
502(4) of the CWA). This definition
includes sewers, pipes, or other
conveyances only if they convey
wastewater to a POTW providing
treatment.

(58) "Regional Administrator" means
the Regional Administrator for the EPA
Region in which the facility is located,
or his designee.

(59) "Representative sample" means a
sample of a universe or whole (e.g.,
waste pile, lagoon, ground water) which
can be expected to exhibit the average
properties of the universe or whole.

(60) "Run-off" means any rainwater,
leachate, or other liquid that drains over
land from any part of a facility.

(61) "Run-on" means any rainwater,
leachate, or other liquid that drains over
land onto any part of a facility.

(62) "Saturated zone" or "zone of
saturation" means that part of the
earth's crust in which all voids are filled
with water.

(63) "Sludge" means any solid, semi-
solid, or liquid waste generated from a
municipal, commercial, or industrial
wastewater treatment plant, water
supply treatment plant, or air pollution
control facility exclusive of the treated
effluent from a wastewatqr treatment
plant.

(64) "Solid waste" means a solid
waste as defined in § 261.2 of this
Chapter.

(65) "State" means any of the several
States, the District of Columbia, the
Commonwealth of Puerto Rico, the
Virgin Islands, Guam, American Samoa,
and the Commonwealth of the Northern
Mariana Islands.

(66) "Storage" means the holding of
hazArdous waste for a temporary period,

'at the end of which the hazardous waste
is treated, disposed of, or stored
elsewhere.

(67) "Surface impoundment" or
"impoundment" means a facility or part
of a facility which is a natural
topographic depression, man-made
excavation, or diked area formed
primarily of earthen materials (although
it may be lined with man-made
materials), which is designed to hold an
accumulation of liquid wastes or wastes
containing free liquids, and which is not
an injection well. Examples of surface
impoundments are holding, storage,
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settling, and aeration pits, ponds, and
.lagoons.

(68) "Tank" means a stationary
device, designed to contain an
accumulation of hazardous waste which
is constructed primarily of non-earthen
materials (e.g., wood, concrete, steel,
plastic) which provide structural
support.

(69) "Thermal treafinent" medns the
treatment of hazardous waste in a
device which uses elevated
temperatures as the primary means to
change the chemical, physical, or,
biological character or composition of
the hazardous waste. Examiples of
thermal treatment processes'are
incineration, molten salt, pyrolysis,
calcination, wet air oxidation, and
mibrowave discharge. (See also
"incinerator" and '"open burning".)

(70) "Totally enclosed treatment
facility" means a facility for the
treatment of hazardous waste which is
directly, connected to an industrial
production process and which is
constructed and operated in a manner
which prevents the release of any
hazardous waste or any constituent -
thereof into the environment during
treatment. An example is a pipe in -
which waste acid is neutralized.

(71)."Transportation" means the
movement of hazardous waste.by air,

.rail, highway, or water.
(72) "Transporter" means a persofi

engaged in the offsite transportation of
hazardous waste by air, rail, highway,
or water.

(73) "Treatment" mbans any method,
technique, or process, including
neutralization, designed to change the
physical, chemical, or biological
character or composition of any
hazardous waste so as to neutralize
such waste, or so as to recover -energy or
material resources from the waste, or so
as to render such waste non-hazardous,
or less hazardous; safer to transport,
store, or dispose of; or amenable for
recovery, amenable for storage, or
reduced in volume.

(74) "Underground injection" means
the subsurface emplacement of fluids
through a bored, drilled or drivenwell;
or through a dug well, where the depth
of the dug well is greater than the
largest surface dimension. (See-also
"injection well".)

(75) "Unsaturated zone" or 'zone of
aeration" means the zone between the
land surface and the water table.

(76) "United States" means the 50
States, the District of Columbia, the
Commonwealth of Puerto Rico, the U.S.
Virgin Islands, Guam, American Samoa,
and the Commonwealth of the Northern
Mariana Islands.

(77) "Water (bulk shipment)" means
the bulk transportation of hazardous
waste which is loaded or carried on)
board a vessel without containers or
labels.

(78) "Well" means any shaft or pit dug
or bored into the earth,' generally of a
cylindrical form, and often walled with
bricks or tubing to prevent the earth
from caving in. .

(79) "Well injection": (See
"undergrouridinjection".)

Subpart C-Rulemaking Petitions

§ 260.20 General.
(a) Any person may petition the

Adniinistrator to modify or revoke any
provision in-Parts 260 through 265 of this
Chapter. This section sets forth general
requirements Which apply to all such
petitions. Section 260.21 sets forth
additional requirements for petitions to
add a testing or analytical method to
Parts 261, 264 or 265. Section 260.22 sets
forth additional requirements for
petitions to exclude a waste at a
particular facility from §.261.3 of this
Chapter or the lists of hazardous wastes
in Subpart D of Part 26i.

(b) Each petition must be submitted to
the Administrator by certified mail and
must include:
(1) The petitioner's name and address;
(2) A statement of the petitioner's

interest in the proposed action;
(3) A description of the proposed action,

including (where appropriate) -
suggested regulatory language; and

(4) A statement of the need and
justification for the proposed action,
including any supporting tests,
studies, or 'other information.
(c) The Administrator will make a

tentative decision to grant or deny a
petition and will publish notice of such
tentative decision, either in the form of
an advanced notice of proposed
rulemaking, a proposed rule, or a
tentative determination to deny the
petition, in the Federal Register for
written public comment..

(d) Upon the written request of any
interested person, the Administrator
may, at his discretion, hold an informal
public hearing to consider oral
comments on the tentative decision. A
person requesting a hearing must state
the issues to be raised and explain why
written comments would not suffice to
communicate the person's views. The -
Administrator may in any case decide

- on his'own motion to hold an informal
public hearing.

(e) After evaluating all public
comments the Administrator will make
a final decision by publishing in the
Federal Register a regulatory . •
amendment or a denial of the petition.

§ 260.21 Petitions for equivalent testing or
analytical methods.

(a) Any person seeking to add a
testing or analytical method to Parts 201,
264, or 265 of this Chapter may petition
for a regulatory.amendment under this
section and § 260.20. To be successful,
the person must demonstrate to the
satisfaction of the Administrator that
the proposed method is equal to or
superior to the corresponding method
prescribed in Parts 261, 264, or 205 of
this Chapter, in terms of its sensitivity,
accuracy, and precision (i.e.,
reproducibility).

(b) Each petition must include, in
addition to the information required by
§ 260.'20(b):
(1) A full description of the proposed

method, including all procedural steps
and equipment used in the method

(2) A description of the types of wastes
or waste matrices for which the
proposed method may be used

(3) Comparative results obtained from
using the proposed method with those
obtained from using the relevant or
corresponding methods prescribed In
Parts 261, 264, or 265 of this Chapter;

(4) An assessment of any factors which
may interfere with, or limit the use of,
the proposed method; and

(5) A description of the quality control
procedures necessary to ensure the
sensitivity, accuracy and precision of
the propo'sed method.
(c) After receiving a petition for an

equivalent method, the Administrator
may request any additional information
on the proposed method which he may
reasonably require to evaluate the
method.

(d) If the Administrator amends the
regulations to permit use of a new
testing.method, the method will be
incorporated in "Test Methods for the
Evaluation of Solid Waste: Physical/
Chemical Methods," SW-6, U.S.
Environmental Protection Agency,
Office of Solid Waste, Washington, D.C,
20460.

[Comment: This manual will be
provided to any person on request, and
will be available for inspection or
copying at EPA headquarters or any
EPA Regional Office.

§ 260.22 Petitions to amend Part 261 to
exclude a waste produced at a particular
facility.

(a) Any person seeking to exclude a
waste at a particular generating facility
from the lists in Subpart D of Part 261
may petition for a regulatory
amendment under this section and,
§ 260.20. To be successful, the petitioner
must demonstrate to the satisfaction of
the Administrator that the waste

I I I I I
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produced by a particular generating
facility does not meet any of the criteria
under which the waste was listed as a
hazardous waste and, in the case of an
acutely hazardous waste listed under
§ 261.11(a)(2), that it also does not meet
the criterion of § 261.11(a)(3). A waste
which is so excluded may still, however,
be a hazardous waste by operation of
Subpal C of Part 261.

(b) The procedures in this section and
§ 260.20 may also be used to petition the
Administrator for a regulatory
amendment to exclude from
§ 261.3(a)(2)(ii) or (c), a waste which is
described in those sections and is either
a waste listed in Subpart D, contains a
waste listed in Subpart D, or is derived
from a waste listed in Subpart D. This'
exclusion may only be issued for a
particular generating, storage, treatment,
or disposal facility. The petitioner must
make the same demonstration as
required by paragraph (a) of this section,
except that where the waste is a mixture
of solid waste and one or more listed
hazardous wastes or is derived from one
or more hazardous wastes, his
demonstration may be made with
respect to each constituent listed waste
or the waste mixture as a whole. A
waste which is so excluded may still be
a hazardous waste by operation of
Subpart C of Part261.

(c) If the waste is listed with codes
"I", "C", "R", or "E" in Subpart D, the
petitioner must show that demonstration
samples of the waste do not exhibit the
relevant characteristic defined in
§ § 261.21, 261.22, 261.23, or 261.24 using
any applicable test methods prescribed
therein.

(d) If the waste is listed with code "T"
in Subpart D, the petitioner must
demonstrate that:
(1) Demonstration samples of the waste

do not contain the constituent (as
defined in Appendix VII) that caused
the Administrator to list the waste,
using the appropriate test methods
prescribed in Appendix III; or

(2) The waste does not meet the
criterion of § 261.11(a)(3) when
considering the factors in
§ 261.11(a)(3) (i) through (xi).
(e) If the waste is listed with the code

"H" in Subpart D, the petitioner must
demonstrate that the waste does not
meet both of the following criteria:
(1) The criterion of § 261.11(a)(2).
(2) The criterion of § 261.11(a)(3) when

considering the factors listed in
§ 261.11(a)(3) (i) through (xi).
(f) [Reserved for listing radioactive

wastes.] -

(g) [Reserved for listed infectious
wastes.]

(h) Demonstration samples must
consist of enough representative
samples, but in no case less than four
samples, taken over a period of time
sufficient to represent the variability or
the uniformity of the waste.

{i) Each petition must include, in
addition to the information required by
§ 260.20(b):
(1) The name and address of the

laboratory facility performing the
sampling or tests of the waste;

(2) The names and qualifications of the
persons sampling and testing the
waste;

(3) The dates of sampling and testing;
(4) The location of the generating

facility;
(5) A description of the manufacturing

processes or other operations and
feed materials producing the waste
and an assessment of whether such
processes, operations, or feed
materials can or might produce a
waste that is not covered by the
demonstration;

(6) A description of the waste and an
estimate of the average and maximum
monthly and annual quantities of
waste covered by the demonstration;

(7) Pertinent data on and discussion of
the factors delineated in the
respective criterion for listing a
hazardous waste, where the
demonstration is based on the factors
in § 261.11(a)(3);

(8) A description of the methodologies
and equipment used to obtain the
representative samples;

(9) A description of the sample handling
and preparation techniques, including
techniques used for extraction,
containerization and preservation of
the samples;

(10) A description of the tests performed
(including results);

(11) The names and model numbers of
the instruments used in performing the
tests; and

(12) The following statement signed by
the generator of the waste or his
authorized representative:

I certify under penalty of law that I have
personally examined and am familiar with
the information submitted in this
demonstration and all attached documents,
and that, based on my inquiry of those
individuals immediately responsible for
obtaining the information, I believe that the
submitted information is true, accurate, and
complete. I am aware that there are
significant penalties for submitting false
information, including the possibilityof fine
and imprisonment.

{) After receiving a petition for an
exclusion, the Administrator may
request any additional information
which he may reasonably require to
evaluate the petition.

(k) An exclusion will only apply to the
waste generated at the individual
facility covered by the demonstration
and will not apply to waste from any
other facility.

(1) The Administrator may exclude
only part of the waste for which the
demonstration is submitted where he
has reason to believe that variability of
the waste justifies a partial exclusion.

(in) The Administrator may (but shall
not be required to) grant a temporary
exclusion before making a final decision
under § 260.20(d) whenever he finds that
there is a substantial likelihood that an
exclusion will be finally granted. The
Administrator will publish notice of any
such temporary exclusion in the Federal
Register.

Appendix I.-Overview of Subtitle C.
Regulations

The Agency believes that there are
many people who suspect, but are not
sure, that their activities are subject to
control under the RCRA Subtitle C rules.
This appendix is written for these
people. It is designed to help those who
are unfamiliar with the hazardous waste
control program to determine with
which, if any, of the regulations they
should comply.

Definition of Solid Waste

The first question which such a person
should ask himself is: "Is the material I
handle a solid waste?" If the answer to
this question is "No", then the material
is not subject to control under RCRA
and, therefore, the person need not
worry about whether he should comply
with the Subtitle C rules.

Section 261.2 of this Chapter provides
a definition of "solid waste" which
expands the statutory definition of that
term given in section 1004(27) of RCRA.
This definition is diagrammed in Figure
I below.

Figure I explains that all materials are
either. (1) Garbage refuse, or sludge; (2)
solid, liquid, semi-solid or contained
gaseous material; or (3] something else.
No materials in the third category are
solid waste. All materials in the first
category are solid waste. Materials in
the second category are solid waste
unless they are one of the five
exclusions specified in § 261.4[a).

Definition of Hazardous Waste

If a person has determined that his
material is a "solid waste", the next
question he should ask is: "Is the solid
waste I handle a hazardous waste?"

Hazardous waste is deffned in § 261.3
of this chapter. Section 261.3 provides
that, in general, a solid waste is a
hazardous waste if: (1) It is, or contains.
a hazardous waste listed in Subpart D of
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Part 261 of this Chapter, or (2) the waste
exhibits any of the characteristics
defined in Subpart C of Part 261.
However, Parts 260 and 261 also Contain
provisions-which exclude (§ § 261.4(b),
260.20, and 260.22) certain solid wastes
from the definition of "hazardoug
waste", even 'though they are listed in
Subpart D or exhibit one or more of the
characteristics defined in Subpart C.
Figure 2 depicts the interplay of these
special provisions with the definition .of
"hazardous waste". It presents a series
of questions which a person should ask
himself concerning his waste.After
doing so, the person should be able to
determine if the sblid waste he handles
is a hazardous waste.

Hazardous Waste Regulations'

If this is the case, the person should
look at Figure 3. Figure 3 depicts the
special provisions specified in the final
Part 261 rules for hazardous waste
which:
1. Is generated by a small quantity

generator
2. Is or is intended to be iegiti'mately and

beneficially used, re-used recycled, or
reclaimed

3. Is a sludge; is listed in Part 261,
Subpart D; or is a mixture containing
a waste listed in Part 261, Subpart D.
For each of these Groups, Figure

indicates with which Subtitle C
regulations (if any) the person handling
these wastes must comply. Figure 3 also'
explains that, if a person handles
hazardous waste which is not included
in any one of the above three categories,,
his waste is subject to the Subtitle C
regulations diagrammed in Figure 4.

Figure 4 is a flowchart which
identifies the three categoriesIof-
activities regulated under the Subtitle C
rules, and the corresponding'set of rules
with which people in each-of these ,
categories must comply. It points out
that all people who handle hazardous
waste are either: (1) Generators of
hazardous waste, (2] transporters of
hazardous waste, (3) owners or
operators of hazardous wAste treatment,
storage, or disposal facilities, or C4) a
combination'of the above. Figure 4
indicates that' all of these people must
notify EPA of their hazardous Waste
activities in accordance with the Section
3010 Notification Procedures (see 45 FR
12746 et seq.), and obtain an EPA
identification number.

It should be noted that people
handling wastes listed in Subpart D of.
Part 261 who have filed, or who intend
to file an application to exempt their
waste from regulation under the Subtitle
C rules, must also comply with the

notification requirements of section
3010.

If a person generates hazardous
waste, Figure 4 indicates that he must
comply With the Part 262 rules. If he
transports it, he must comply with the
Part 263 rules. The standards in both
these Parts are desighed to ensure,
among other things, proper-
recordkeeping and reporting, the use of
a manifest system to track shipments of
hazardous waste, the use of proper.
labels and containers, .and the delivery
of the waste to a permitted treatment,
storage, or disposal facility.

If a person owns or operates a facility
which treats, stores, or disposes of
hazardous waste, the standards with
which he must comply depend on a
number of factors. First of all, if the
owner or operator'of a storage facility is
also the person who geherates the
waste, and the waste is stored at the

tfacility for less than go days for
subsequent shipment off-site, then the
person must comply with § 262.34 of the
Part 262 rules.

All other owners or operators of
treatment, storage, or disposal facilities
must comply with either the Part 264 or
the Part 265 rules. To determine with
which of these sets of rules an owner or

.operator must comply, he must find out
whether, his facility qualifies for interim
status. To qualify, the owner or operator
must: (1) Have been treating, storing, or
disposing of the hazardous waste, or
commencid facility cdnstruction on or
before October 21,1976, (2) comply with
the Section 3010 notification
requirements, and (3) apply for a permit
under Part 122 of this Chapter.

If the owner or operator has done all
of the above, he qualifies for interim
status, and he niust comply with the Part
265 rules. These rules contain
administrative requirements, monitoring
and closure standards, and an '-

-abbreviated set of technical and closure
and post-closure cost estimate
requirements. The owner or operator
must comply with these standards until
final administrative disposition of his
permit application is made. If a permit is
issued to the owner or operator, he must
then comply with the permit which will
be based on the Part 264 rules.

If the owner or operator has not
carried out the above three
requirements, he does not qualify for
interim status. Until he is issued a
perhnt for his facility; the owner or
operator must stop waste management'
operations- (if any) at the facility, and
send his hazardous waste (if any) to a
facility whose owner or operator has
interim status or to a storage facility
following the Part 262 rules.

In order to apply for a permit, the
owner or operator must comply with the
procedures specified in Part 122 of this
Chapter.

It should.be noted that the Agency
will be periodically revising the rules
depicted in Figures 3 and 4. All persons
are encouraged to write to EPA to verify
that the regulations which they are
reading are up-to-date. To obtain this
verification, contact: Solid Waste
Information, U.S. Environmental
Protection Agency, 26 West St. Clair
Street, Cincinnati, Ohio 45268 (513) 684-
5362.
[FR Doc. 80-14300 Filed 5-18-8. 8:45 am]
BILLING CODE 6560-01-M ,
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FIGURE 1

DEFINITION OF A SOLID WASTE

All materials

Solid, liquid, semi-solid or
contained gaseous material
which is:

1. discarded
2. served its intended

purpose
3. a manufacturing or

mining by-product

Does §261.4(a) exclude your
material from regulation
under RCRA because it is
one of the following:
.1. domestic sewage

2. CWA point source discharre
3. Irrigation return flow
4. AEC source, special nuclear

or by-product material
5. In situ mining waste

• NO

THE MATERIAL IS A RCRA SOLID WASTE
irresepective of whether you:

1. discard it
2. use it
3. reuse it
4. recycle it
5. reclaim it
6. store it or accumlate it

for purposes 1-5 of above

Other

YES 1THE MATERIAL
IS TO'" A PCP
SOLID WASTE

Garbage, refuse
or sludge
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FIGURE 2

DEFINITION OF A HA7ARnOTJS WASTE

Is the solid waste
excluded from regulation

under §261.4(b)?

YES

dNO

Is the solid waste listed
in Part 261, Subpart D,
or is it a mixture that

contains a waste
listed in Subpart D?

Has the waste or mix-
ture been excluded from
the lists in Subpart D
or §261.3 in accordance
with §§260.20 and 260.22?

NO

YES

Does the waste exhibit
any of the characteristics

specified in Part 261,
Subpart C?

NO I4/ES

THE WASTE IS
A HAZARDOUS WASTE
(see figure 3)

{NO
THE WASTE IS

q5IJBJFCT TO COTPOL
TJNDF'R ISTJTITLP D
(if land Misposell

I

YES
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FIGURE 3

SPECIAL PROVISIONS FOR CFRPAIN HAZARDOUTS WASTE

Is it generated by a
small quantity generator
as defined in §261.5?

YES~ It is subject to
the special require-

ments of 1261.5

4NO

Is it or is it intended
to be legitimately and

beneficially used, re-used,
recycled, or reclaimed?

jYE S

Is it a sludge or is it
listed in Part 261, Subpart D
or is it a mixture containing
a waste listed in Part 261,

Subpart D?

.JYES

IT IS SUBJECT TO THE FOLLOWING
REQUIREMENTS WITH RESPECT TO

ITS TRANSPORTATION OR STORAGE:
- Notification under Section 3010
- Parts 262 and 263
- Part 264, Subparts A through E
- Part 265, Subparts A through E,

and G,H,I,J,& L
- Parts 122 and 124

NO
Therefore, it must be

intended to be discarded.
I m IS SUHJECT TO THE

SIMTITLE C REGUILATIONS
DIAGRAMMED IN FIGIJRF. 4.

IT IS NOT SUBJECT TO
REGITLArPION UNDER

SUBTITLE C

THE WASTE IS A
HAZARDOUS WASTE
(see figure 2)

"-'J ' {1 1

YE
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FIGURE 4

REGULATIONS FOR HAZARDOUS WASTE
NOT COVERED IN DIAGRAM 3

,All persons who handle hazardous waste
subject to control under Subtitle C

not covered in figure 3

Notify EPA according to
Section 3010 of RCRA

&
Obotain EPA ID Numiber

Gener ators

Part 262

!
TransDorte

Part 263

_rs Owners or Operators
of T/S/D* Facilities

I
On-Site Generatc

Storing Wastes
<- 90 days for
subsequent
shipment off-

site

§262 34 of
Part 262

I
All other Owners
or Operators

- I

O/O** who
qualify for

interim status

J/
Part 265

i
0/0 who don't
qualifv for

interim status

-Stop operations, if any
-Send waste inventory,
if any, to a facility
whose owner or operator
has interim status, or
a permit, followinq the
Part 262 rules

-Apply for permit under
Part 122 & resume or
commence operations only
after Permit is issued
by rPA under Parts 122,
124 and -264, or bv a
State with an PPA-
approved hazardous
waste permit proqram."

* T/S/D stands for Treatment, Storage, or Disposal
** 0/0 stands for Owners or Operators
BILLNG CODE 65607LC
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ENVIRONMENTAL PROTECTION
,AGENCY

40 CFR Part 261

[FRL 1471-3]

Hazardous Waste Management
System: Identification and Listing of
Hazardous Waste

AGENCY: Enviromental Protection
Agency.
ACTION: Final rule, interim final rule, and
request for comments.

SUMMARY: Subtitle C of the Solid Waste
Disposal Act, as amended by the
Resource Conservation and Recovery
Act of 1976,*as amended ("RCRA"),
requires the Environmental Protection
Agency ("EPA") to promulgate
regulations establishing a Federal
hazardous waste management system.
The keystone of Subtitle C is Section
3a01, which requires EPA to identify the.
characteristics of and to list those solid
wasteswhich must be managed as
hazardous wastes under that system.

This regulation is the first phase of
EPA's implementation of Section 3001. It
identifies four characteristics of
hazardous waste to be used by persons
handling solid waste to determine if that
waste is a hazardous waste.-In addition,
it lists 85 process wastes as hazardous
wastes and approximately 400
chemicals as hazardous wastes if they
are discarded. Persons who generate,
transport, treat, store or dispose of
hazardous wastes identified or listed in
this regulation must comply with all
applicable requirements of Parts 122,
124, and 262 through 265 of this Chapter
and the notification requirements of
Section 3010 of RCRA.

In addition to identifying and listing
hazardous wastes, this regulation also
sets forth the criteria used by EPA to
identify characteristics of hazardous
wastes-and to list hazardous wastes.
DATES:

Effective Date: These regulations, in
the form published today, complete
EPA's initial rulemaking on the subjects
covered and are final agency action.
They become effective on November 19,
1980, which is six months from the date
of promulgation as Section 3010
requires. Today's promulgation begins
the various schedules provided by
RCRA for filing notifications and permit
applications, and for States to apply for
interim authorization.
-Comment Dates: EPA will accdpt

public comments on these regulations as
follows:

Regulation and Deadline for Submission
of Comments
Final regulations-technical errors only

(e.g., typographical errorsi inaccurate
cross references); July 18, 1980.

Use, re-use, recycling and reclamation of
wastes .(see section IV.B.. of the
preamble and § 261.4(c) of the
regulations); August 18, 1980.

Interim final regulations (§§ 261.2,
261.4(a)(1),and 261.11, Subpart D and
Appendix VIII); July 18, 1980.
Public Meetings: EPA will hold three

all-day public meetings each beginning
at 9 a.m. on the following dates:
May 30,1980-San Francisco,

California.
June 2, 1980--Washington, D.C.
June 6, 1980-Chicago, Illinois.
ADDRESSES: Comments on interim final
portions should be sent to Docket Clerk
[Docket No. 3001], Office of Solid Waste
(WH-562), U.S. Environmental
Protection Agency, 401 M Street, S.W.,
Washington, D.C. 20460.

Public Docket: The public docket for
this regulation is located in Room 2711,
U.S. Environmental Protection Agency,
401M Street, S.W., Washington, D.C.,
and is available for viewing from 9 a.m.
to 4 p.m., Monday through Friday,
excluding holidays. Among other things,
the docket contains background
documents which explain, in- more detail
than the preamble to this regulation, the
basis for many of the provisions'in this
regulation.

Copies of Regulations: Single copies
of this regulation will be available
approximately 30"days after date of
publicationlrom Ed Cox, Solid Waste
Information, U.S. Environmental
Protection Agency, 26 W. Saint Clair
Street, Cincinnati, Ohio 45268, (513) 684-
5362. Multiple copies will be available
fiom the Superintendent of Documents,
Washington, D.C. 20402.

Public Meetings: EPA will hold three
al.l-day public meetings, each beginning
at 9 a.m., to answer questions about all
of its final and interim final Subtitle C
regulations. The dates and locations of
these meetings are:
May 30, 1980-Sheraton Palace Hotel,

639 Market Place, San Francisco,
California.

June 2, 1980-HEW Auditorium, HEW
North Building, 330 Independence
Avenue, S.W., Washington, D.C.

June 6, 1980-Palmer House Hotel, 17
East Monroe Street, Chicago, Illinois.

FOR FURTHER INFORMATION CONTACT:
For general information, contact Alan S.
Corson, Office of Solid Waste, U.S.
"Environmental Protection Agency, 401 M
Street, S.W., Washington, D.C. 20460,
(202) 755-9187. For information on
implementation, contact:

Region I, Dennis Huebner, Chief,
Radiation, Waste Management
Branch, John F. Kennedy Building,
Boston, Massachusetts 02203 (617)
223-5777.

Region II, Dr. Ernest Regna, Chief, Solid
Waste Branch, 26 Federal Plaza, New
York, New York 10007, (212) 264-0504/
5.

Region Ill, Robert L. Allen, Chief,
Hazardous Materials Branch, 6th &
Walnut Streets, Philadelphia,
Pennsylvania 19106, (215) 597-0980,

Region IV, James Scarbrough, Chief,
Residuals Management Branch, 345
Couraland Street, N.E., Atlanta,
Georgia 30365, (404) 881-3010,

Region V, Karl J. Klepitsch, Jr., Chief,
Waste Management Branch, 230 South
Dearborn Street, Chicago, Illinois
60604, (312) 886-6148.

Region VI, R. Stan Jorgensen, Acting
Chief, Solid Waste Branch, 1201 Elm
Street, First International Building,
Dallas, Texas 75270, (214) 767-2645.

Region VII, Robert L. Morby, Chief,
Hazardous Materials Branch, 324 E.
lth Street, Kansas City, Missouri
64106, (816) 374-3307.

Region VIII, Lawrence P. Gazda, Chief,
Waste Management Branch, 1860
Lincoln Street, Denver, Colorado
80203, (303) 837-2221.

Region IX, Arnold R. Den, Chief,
Hazardous Materials Branch, 215
Fremont Street, San Francisqo,
California 94105, (415) 556-4606.

Region X, Kenneth D. Feigner, Chief,
Waste Management Branch, 1200 6th
Avenue, Seattle, Washington 98101,
(20B) 442-1260.
For further information about these

meetings, contact Geraldine Wyer,
Public Participation Officer, Office of
Solid Waste (WH-562), U.S.
Environmeital Protection Agency,
Washington, D.C. 20460, (202) 755-9157.
SUPPLEMENTARY INFORMATION:

I. Introduction
The improper management of

hazardous waste is probably the most
serious environmental problem in the
United States today. EPA estimates that
in 1979 the United States generated
almost 60 million metric tons of
hazardous waste, but that only 10
percent of this waste was managed In
an environmentally sound manner. The
remainder-over 50 million tons-was
transported, treated, stored or disposed
of in a manner which potentially
threatens human health and the
environment.

This mismanagement has tragic
consequences. EPA has on file hundreds
of cases of damage to human health or
the environment resulting from the

17 i
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indiscriminate dumping or other
improper management of hazardous
waste. The vast majority of these cases
involve the pollution of groundwater-
the source of drinking water for about
half the nations's population-from the
open dumping of wastes or from
improperly operated landfills and
surface impoundments. In many of these
cases, groundwater supplies were so
badly contaminated with toxic or
cancer-causing chemicals and heavy
metals that residents in the areahad to
obtain drinking water from other
sources. In other more tragic cases,
residents were not aware of the.
contamination, continued to drink the
water, and suffered serious health
effects.

Groundwater pollution is not the only
problem posed by improper hazardous
waste management. EPA's damage case
file also includes incidents where the
improper disposal of hazardous waste
has polluted streams, rivers, lakes and
other surface waters, killing aquatic life,
destroying wildlife, and denuding areas
of vegetation. In other cases, the
vaporization of volatile organic
materials from wastes which were
improperly disposed of has been linked
-to respiratory illnesses, skin diseases
(including skin cancer) and elevated
levels of toxic materials in the blood
and tissues of humans and domestic
livestock. In still other cases, the
mismanagement of hazardous waste has
resulted in fires, explosions or the
generation of toxic gases which have
killed or seriously injured workers and
firemen.

It is against the backdrop of such
incidents that Congress enacted the
Resource Conservation and Recovery
Act of 1976, as amended, 42 U.S.C. 6901
et seq. ("RCRA" or "Act"). Although the
Act has several objectives (including the
promotion of resource recovery and the
proper management of non-hazardous
solid waste), Congress' "overriding
concern" -(H.R. Rep. No. 96-1461, 96th
Cong., 1st Sess. 3 (1976) ("H.R. Rep.")) in
enacting RCRA was to establish the
statutory framework for a national
system which would insure the proper
management of hazardous waste.

That framework is contained in
Subtitle C of the statute. It requires EPA
to establish a Federal "cradle to grave"
management system for hazardous
waste, including standards for
generators of hazardous waste (Section
3002], standards for transporters of
hazardous waste (Section 3003),
standards and permit requirements for
owners and operators of facilities that
treat, store or dispose of hazardous
waste (Sections 3004 and 3005) and a
manifest system which will track the
movement of the waste from the point of
generation to the point of disposal

(Sections 3002, 3003 and 3004). Under
Section 3006 of Subtitle C, EPA may
authorize States to operate a State
hazardous waste program in lieu of the
Federal program if they meet certain
requirements.

The centerpiece of this system is
Section 3001 of Subtitle C, which
requires EPA to identify and list those
solid wastes which must be managed as
hazardous wastes according to the
standards established by EPA under
Sections 3002 through 3005. This
identification is a two-part process.
First, EPA is required to develop criteria
for identifying the characteristics of
hazardous waste and for listing
hazardous wastes (Section 3001(a)).
Then, based on these criteria, EPA must
actually identify specific characteristics
of hazardous waste and list particular
hazardous wastes (Section 3001(b)).

EPA began developing regulations to
implement these requirements shortly
after RCRA was- enacted. During 1977
and 1978, the Agency met extensively
with experts in hazardous waste
management, States, Federal agencies,
industry, environmental groups and
other individuals and organizations to
discuss possible criteria, and to obtain
suggestions for characteristics and listed
wastes. Drafts of proposed regulations
were developed and widely
disseminated to the public for comment.
Based on these meetings, several public
hearings, written comments on its draft
regulations and information collected by
EPA, a final proposed regulation was
developed and published in the Federal
Register on December 18,1978 (43 FR
58949-58968).
EPA held five public hearings on its

The recodification of EPA's Section
3001 regulations from a Subpart of Part
250to Part 261 has necessitated some
major reorganization of those
regulations. Proposed § 250.10 is now
largely incorporated in Subpart A. The
purpose of this subpart is to tell the
reader what materials are subject to the
Federal hazardous waste management
system established by Parts 262 through
265,122 and 124. It contains a definition
of solid waste, a definition of hazardous
waste, and a list of materials which are
excluded from all or a portion of the
requirements in those parts. It also
designates the points in the waste

December 18,1978, proposal (43 FR
58.46). Several hundred persons
testified at these hearings. In addition,
EPA received an estimated 1,000 sets of
written comments on its proposed
Section 3001 regulations.

Based in part on these comments, EPA
proposed a supplemental list of
hazardous wastes on August 22,1979 (44
FR 49402-49404). The Agency also held a
hearing on this proposal and received a
number of written comments.

The Agency has carefully considered
the comments received on its December
18,1978, and August 22,1979. proposals.
as well as comments received on a
number of reports, studies and other
documents associated with its Section
3001 rulemaking which were noticed for
public comment after the close of the
comment period on the proposed
regulations,I in developing the final and
interim final regulations published
today.

H. Organization of Regulations and
Preamble

In response to comment that its
proposed Subtitle C regulations were
difficult to read. EPA has totally
reorganized them. Regulations
implementing Section 3001, which were
originally proposed as Subpart A of Part
250 of Title 40 of the Code of Federal
Regulations have been recodified as Part
261 of Title 40. Similar changes have
been made in the remainder of the
Subtitle C regulations. The following
table shows the correlation between the
statutory provisions of Subtitle C and
the sections of EPA's proposed and final
regulations which implement those
provisions:

generation and handling process when a
hazardous waste must begin to be
managed in accordance with EPA's
Parts 262 through 265 standards and
explains when a hazardous waste
ceases to be a hazardous waste. Finally,
it establishes special requirements for
small quantity generators of hazardous
waste (originally contained in
§ 250.29(a) of EPA's proposed generator
standards).

$See 44 FR 4077.49278 (August 22.1979]; 44 FR
56724 (October 2. 1979]; 44 FR 7627 (December 28.
1979: 45 FR 20W (January 10.1980]: 45 FR 1423Z
(March 5. 19m0].

Statuly Sechon Propoed Me Fal Mde

General p ilocad if 250,12(c). 250.11.25021.25031. 250A1 Pat 260.
de&*k

3001 .. 250.10 (a) "d (b). 25012 reough 250.15. 2502%a) -_ Pat 261.
3009 if 250,229U0gh250.2.25029M) Partm2
3003 i 250H32 ough 250.36 Pat 263.
3004 (peit*V stnrds). H250A (a). (b). (d). and (0).250.42 vough 2 44-6 Put 264.
3004 (intwrn stabs § 25040(c). 250.46 Part 26&

stwnkrds).
3005 Pafts 122 nd 124. Pars 122 ad 124.
3006 Pat 123. H 250.10(c). 25020Mb). 250,30(d) Part 123.
3oo1 Pt 25. S~ E 45 FR 1274 (Feb. 2. 19803.
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Subpart B (§ § 250.12 and 250.14 of the
proposed rule) establishes the criteria
used by EPA in identifying the
characteristics of hazardous waste and
listing particular hazardous wastes.
Subpart C (proposed §'250.13) contains
the hazardous waste characteristics
which EPA has identified and Subpart D
(proposed § 250.14) the particular
hazardous wastes which EPA has listed
to date based on those criteria. As noted

Except for some broad issues
which cut across all the Section 3001'
regulations (and in some cases EPA's
Section 3002 through 3004 standards),
the preamble to this regulation will
generally follow the structure of the
final regulations. It will discuss some of
the more significant issues raised during
the public comment period on EPA's
proposed regulations and the revisions '

made in response to those comments.
Background documents which address
these comments and revisions and
explain the.basis for these regulations in
more detail are available as noted
above.

III. General Issues.

A. Phasing of Regulations
Several months prior to the proposal

of EPA's Section 3001 regulations, the
State of Illinois, several environmental
groups, and a solid waste trade
association sued the Agency under
Section 7004 of RCRA to obtain a court
order requiring EPA to promulgate final
regulations under Section 3001 (and
other sections of the Act) by a-date
certain. On January 3, 1979, the court
issued an order directing EPA to issue
final regulations under Section 3001 by
December 31, 1979. State of Illinois V.
Castle, 12 ERC 1597 (D.D.C. 1979). This
order was subsequently.modified to
require EPA to use its best efforts to
meet an April 1980, promulgation date
(Order of December 18, 1979).

Given our limited resources, it has not

in the definition of hazardous waste in
Subpart A, these two subparts are the
cornerstone for the Federal hazardous
waste management system because they
identify which solid wastes will be
regulated as hazardous wastes under'
that system.

The following table provides a rough
correlation between the various
provisions of EPA's proposed and final
Section 3001 regilations:

been possible both to meet this deadline
and to make final decisions on every
segmient of the very ambitious
regulatory program which the Agency
proposed on December 18, 1978, and,
August 22,1979. We have tried to
prioritize our &fforts, insofar ,as possible,
to deal with the most serious
environmental problems first (e.g., *ones
that are national in scope, are not dealt
with by other State or Federal
regulations) and to finalize those
portions of the proposed regulations
whichi must be issued if a core
hazardous-waste management program
is to go into effect.

For these reasons, the final regulation
published today defers final action on a
number of aspects of the proposed
regulation, including integrating the
regulation of polychlorinated bijphenyls
("PCBs") under RCRA and the Toxic
Substances Control Act ("TSCA"); fully
regulating wastes that are fsed, re-used,
reclaimed or recovered: and a number of
proposed listed wastes. To assist States
in developing hazardous waste
programs under Section 3006 of RCRA
and the regulated community in
preparing to c6mply with future
regulatory requirements, EPA is
providing the following information on
its current schedule for acting on these
deferred portions:

1. PCB Integration. On February 17,
1978 (43 FR 7150) EPA issued final "
regulations -under Section 6(e) of TSCA
establishing storage, landfilling,

Subject Proposed rule Final rule

Purpose of regulations ..................... § 250.10(a) ........... ..................... . ................ § 261.1.
General definitions ............ 21.......... § 250. ........... ..................... ............. ff 260.10, 261.2. 261.3
Dofinition of solid waste ................ § 250. 0(b)................. ..................... §261.2.
Definition of hazardous waste ........ : §250.O(d)(1) ....................................... § 261.3.
Exclusions . ................... §§ 250.10(d)(2). 250. 1 (a)(7). 250.20(c)(4)............ .......... §-261.4.
Small quantity generators ........ § 250.29(a) .................... ... .......... § 261.5.
Criteria.. ............................ . .......... §§ 250.12 (a) and (b). 250.14 ............................. Subpart B.

For identifying characteristics. § 250..2(a) ... ................................................ §261.10.

Chacteristics . .............. §250.13 .. .............. .........-............. ........ Subpart C.
gnitabiltdy..................... § 250.13(a) . ... . ...... ..................................... § 261.21.Reaibiht,.... ................ §5r.3c.........§201().............. ....................... .... .... ........... .. §261.23.

Corrosivity ....................... § 250.13(b) ....... .......................................... § 261.22.
Reactivity ......... ................... . .. .... ... . . ... ... ....... . . §~ 261.23.
Toxicity. .. ... .... ... § 250.13(d) . ....... ..... ........... .... . . -........... § 261.24.

Usts ............................................ § 250.14 ............ ............ .... ....... ................ Subpart D.

Nonspecific sources............ § 250.14(a) .......................... ..... ....... . ........ . ..... §261.31.
Specific sources............... .... §250.14(b)(2) ......................................................... § 261.32.
Discarded chemicals ............. § 250.14(a) .......................... § 261.33.

Procedures for exempting listed § 250.15........................................... ................. §260.20. 260.22.
wastes from particular
generating facilities.

Petitions:
Revision of list and § 250.12(c) ...... ........................... ..... .................. § 260.20.

characteristics. 2.-
Equivalent methodst ........... §§ 25.13(a)(1)i, (a)(2), (b)(1)(, (b)(1}(), (od)(2)(ii)...... §§260.20, 260.21.

3.

incineration, packaging, marking,
placarding and recordkeeping
requirements for waste PCBs. Revisions
to these regulations were published on
May 31, 1979 (44 FR 31514). •

Because of the potential overlap
between the RCRA hazardous waste
management standards and the TSCA
PCB marking and disposal regulations,
in its proposed Section 3004 regulations,
EPA requested comment on five "
alternative ways of integrating the two
sets of regulations (43 FR 58993-58994),
See also 43 FR 31539 (May 31, 1979).
Based on the comments received, and
EPA's own review of the two sets of
regulations, the Agency has made a
tentative decision that the best way to
regulate PCBs is to merge the TSCA PCB
rules into the final RCRA regulations.

Unfortunately, it has not been
possible to complete this task to date,
Both rules are lengthy and complicated,
and must be carefully coordinated to ,
avoid regulatory loopholes and
disruption of the ongoing TSCA PCB
program. Completing this coordination
by April of this year would have
required diverting personnel from the
task of finalizing the RCRA hazardous
waste program. EPA decided that it
made little sense to focus its limited
resources on revising an existing
regulatory progran when so much work
needed to be done to develop a new
one.

EPA expects to complete the task of
integrating the RCRA regulations and
TSCA PCB rules by the fall of 1980, and
to amend Parts 261 through 265 to bring
waste PCBs into the Subtitle C system at
the same time that itpromulgates its
final Phase II Section 3004 standards. In
the interim, the handling and disposal of
waste PCBs will continue to be
regulated under TSCA and other EPA
statutes.

2. Regulation of Wastes Which Are
Used, Re-Used, Recovered or
Reclaimed. As discussed in'some detail
in section IV.B. of this preamble, EPA
will be deferring the promulgation of
standards to regulate hazardous waste
recycling and reclamation operations
and the actual use and re-use of
hazardous waste until beginning in the
fall of 1980.

3. Radioactive Wastes. In its
December 18, 1978, regulation, EPA
proposed to list the following
radioactive materials as hazardous
wastes: waste rock and overburden
from uranium mining; overburden and
slimes from phosphate surface mining;
waste gypsum from phosphoric acid
production; and slag and fluid bed prIlls
from elemental phosphorous production
(§ 250.14(b)(2)). At the same time, it
proposed to establish special
management tandards for these wastes
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which would regulate their disposal
(§ § 250.46-2 and 250.46-4) and prevent
their being used as fill in land used for
residential development or in building
products unless radon emissions and
gamma radiation could be reduced to
specified levels (§ § 250.46-3(c) and
250.46-4(b)). The purpose of these latter
use restrictions was to reduce the
amount of radiation to which persons
living or working in buildings
constructed either on land where these
wastes were deposited or with materials
containing these wastes would be
exposed.

In February, 1980, the House of
Representatives passed a bill which
would amend RCRA to temporarily
suspend EPA's authority to regulate
these wastes under Subtitle C except as
necessary:

to prevent radiation exposure which
presents an unreasonable risk to human
health from the use in construction or land
reclamation (with or without revegetation) of
solid waste from the extraction, beneficiation
or processing of phosphate rock or the
extraction of uranium ore (Section 3(d) of
H.R. 3994).

Because Congressional action on this
provision is imminent (see section III.E.
of this preamble), we are deferring the
development of final or interim final
regulations establishing a criterion for
listing radioactive wastes, listing
radioactive phosphate and uranium
wastes, and establishing management
standards for those wastes until
Congress has spoken. Assuming
Congress acts by the end of the summer,
we would hope to promulgate
regulations for radioactive wastes by
the fall of 1980. This would give EPA
sometime to better refine its final
standards and conform them to any
legislative amendments, to fully respond
to comments on its proposal and to
coordinate its final standards with its
other regulations on used, re-used, .
recovered and reclaimed wastes (see
section IV.B.4. of this preamble).

Although the use of radioactive
mining wastes in residential landfill and
construction materials may pose a
serious health hazard, this hazard is
limited to approximately half a dozen
states where these wastes are
generated. Thus, in contrast with many
of the wastes covered by today's
regulation, which are more ubiquitous
and are frequently transported across
state lines, these wastes can probably
be regulated effectively at the state level
pending EPA action.

4. Infectious Wastes. In its proposed
regulation, EPA listed as hazardous
wastes infectious wastes generated by
certain departments in health care
facilities and veterinary hospitals, by
laboratories handling etiologic agents,
and by sewage treatment facilities,
unless the wastes were sterilized or

incinerated in accordance with the
methods prescribed in Appendix VI or
§ 250.14(b)(1)(iii).

EPA received a number of comments
on this proposal, particularly the
absence of an infectious waste listing
criterion, the breadth of sources covered
and the Agency's proposed treatment
methods. Although EPA has completed
its evaluation of these comments and
has developed a criterion for listing
infectious wastes and refined its
proposed list, it has not been able to
complete the work necessary to identify
the treatment methods it would allow to
be used to exempt these wastes from,
regulation. Because logic dictates that
these three parts of the regulation
should be promulgated simultaneously,
EPA is deferring action on infectious
wastes until it can finish this last
segment. It expects to complete this task
by the fall of 1980.

In the meantime, none of these wastes
will go entirely unregulated. Many will
be subject to Stale disposal regulations
or State laws governing hospitals and
other health care facilities. Because of
public health considerations, the
operations of these facilities are
generally closely scrutinized by State
and local officials. In addition, during
this interim period, these wastes will be
subject to the "open dumping"
prohibition under Section 4005(c) of
RCRA. EPA's regulations defining those
practices which constitute "open
dumping" expressly prohibit the land
disposal of infectious wastes unless
measures have been taken to minimize
disease vectors (40 CFR 257.3-6).

5. Other Listed Wastes. The other
waste streams on which EPA has
deferred final action fall into four basic
categories: Wastes which EPA intends
to list as hazardous but for which
revised background documents could
not be completed in time for
promulgation as part of this regulation;
wastes for which EPA currently has
insufficient data to make a final
determination that the wastes are
hazardous; wastes which available data
suggests are not hazardous; and wastes
which are no longer produced.

It is EPA's intent to amend this
regulation to add most of the wastes
included in the first category of deferred
wastes by June 15, 1980 (see Appendix
A) and the remainder by fall, 1980 (see
Appendix B). Persons handling wastes
identified or listed in both this
regulation and Appendix A may, if they
desire, save themselves the expense and
inconvenience of a second notification
under Section 3010 of RCRA by
including Appendix A wastes in the
notification required to be filed on
August 18,1980. Owners and operators
of facilities which treat, store or dispose
of the wastes in both categories may
similarly avoid having to amend their

Part A permit application (see 40 CFR
122.22) by including Appendix A wastes
in their initial application.

EPA will take action on the second
category of deferred wastes-wastes for
which EPA currently has insufficient
data to make a final listing
determination-as soon as it is able to
obtain the information necessary to
make those decisions. To enable the
Agency to gather such information
without the exparte contact restraints,
normally imposed on post-proposal
rulemaking activities, EPA will in the
future be reopening the comment period
on its December 18,1978, proposal-to list
these wastes. EPA does not plan on
taking any further action on the final
two categories of wastes.

EPA does not believe that phasing the
promulgation of Section 3001 in this
fashion will frustrate the objectives of
the statute or unduly complicate
implementation of the hazardous waste
program. Sections 2002(b), 3001(c) and
7002 of the Act clearly contemplate that
regulations under Section 3001 will be
periodically expanded or otherwise
revised. See also H.R. Rep. at 25. The
preview of the content and timing of
future regulations provided above
should help to minimize the disruption
that phased promulgation of major
portions of the Section 3001 regulations
might cause for the regulated community
and for States which are attempting to
formulate their hazardous waste
programs. In light of these
considerations and the pressing need to
begin implementation of a national
hazardous waste program as soon as
possible, EPA sees no reason to
postpone publication of those portions
of its Section 3001 regulations which it is
ready to finalize today pending a final
decision on the remaining portions. Such
an approach would cause an
unwarranted delay in the
commencement of the program.

B. Interim Final Provisions
The following portions of this

regulation are being published as
"interim final" regulations: the lists of
hazardous wastes (Subpart D), the
criteria for listing hazardous wastes
(§ 261.11), and the definitions of "solid
waste" (§ 261.2) and "domestic sewage"
(§ 281A(a)). This means that, although
these regulations are promulgated for
purposes of the 90-day notification
requirement under Section 3010(a). the
six-month effective date under Section
3010(b) and the 90-day petition deadline
under Section 7006, the public will have
an additional opportunity to comment
on them before they are published as
"final final" regulations.

The lists of hazardous wastes under
Subpart D are being published in interim
final form to allow the public an
opportunity to comment on the
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additional data EPA has collected since
the close of the public comment period
to support the listing of these wastes.
Because EPA received comments on-
only approximately twenty-five percent
of the wastes listed in its December 18;
1978, and August 22, 1979, proposals; the
Agency does not anticipate receiving
very many comments on its revised.
support documents or having to make
major dhanges in the list of wastes-
published today before issuing a, "final
final" regulation.,

The criteria for listing (§ 261.11) have
been substantially revised in response..
to public comment. While EPA believes
that these changes are a logical
outgrowth of the public comment period,
it also recognizes that they would
probably benefit from the fine tuning
that an additional round of public
comment would provide. For this
reason, the Agency is also publishing
§ 261.11 in interim final form.

EPA's proposed definition of 'solid
waste" has been clarified and a new-
definition of "domestic sewage" has
been added in response to public
comment. Because of the difficulties
inherent in devising workable broadly
applicable definitions of these terms,
and their potential regulatory impact,
we would like to obtain some additional
comment on them before publishing
them in final form.

It is EPA's.intent to act on all interim
final portions of these regulations prior.
to the compliance date of Parts 262 and -
263 and the effective date of Parts 264
and 265.
C. Data Base for Regulations

EPA received a number of comments
on its December 18, 1978, and-August 22,
1979, proposals urging it to postpone the
promulgation of final regulations under
Section 3001 (and the rest of Subtitle C)
until it could develop an extensive data
base on hazardous waste characteristics
and individual hazardous wastes,
including extensive industry-specific
waste studies, risk assessments, and in-
depth waste analyses.

In the final regulation published
today, the Agency has made every
attempt to base its rules on the data
available on waste generation,
composition and management, on the
potential health and environmental
hazards posed by waste constituents,
and on exposure pathways. It has also
exercised its best efforts to use-good
scientific analysis and judgment to
supplement available data and to
respond to comments ieceived on its
proposed regulation. In some instances,
within time and budget constraints, EPA
has undertaken additional waste
analyses and testing. '

While the acquisition of more
information is often a scientific

objective, Section 3001 requires the
Agency to establish regulations where it
has limited, but meaningful data. The
broad discretion provided to EPA under
the statute, the tight statutory
promulgation deadlines coupled with
Congress' acknowledged recognition of
the lack of available dataon hazardous
waste management (see M.,R. Rep. at 26),
and tlhe critical nature of thbkhazardous
waste problem (see H.R. Rep.,Qt 3,4, 11,
17-23; S. Rep. No. 94-988; 94th Cong. 2d
Sess. at 3, 4 ("S. Rep.")] all support

- EPA's going forward with a regulaibry
program even though its data base and
-regilations are less than perfect.. The
courts have repeatedly-sancti6ned this.
approach under other EPA statutes
where, as here, the Agency is
implementing a complex program in an
area "fraught with scientific
uncertainty" where Congress ha s
directed EPA "to act quickly and
decisively despite the lack of exact
data". Weyerhaeuser Company v.
Costle, 590 F.2d 1011i.1025-1026 (D.C.
Cir. 1978). See also Ethyl Corp. v. EPA,
541 F.2d 1, 24 (D.C. Cir. 1976); Society of
Plastics-Industries, Inc.- v. OSHA, 509 .-
F.2d 1301,1308 (2d Cir.), cert. denied, 421.
U.S. 992 (1975).

We are committed to improving our
data base for these regulations and
refining them in the future. The Agency
has recently instituted a multi-year,
multi-million dollar program to survey
specific industries, and collect waste
samples and other information which
will expand its data base on the
hazardous waste generated by these
industries. EPA also anticipates that
implementation of the Subtitle C
regulations-particularly the waste
testing requirements-will, over the next
several years, substantially increase the
national pool of information on,
hazardous wastes. The petitioning
procedures set forth in §§ 260.20 through
260.22 should provide yet another
revenue of information which can be
used to improve this regulation in the
future.

D. Developing a National Hazardous
Waste Management System

EPA received'a number of comments
on its proposed regulations identifying
particular wastes or management
situations where a strict application of
EPA's proposed regulations would result
in overregulation of the wastes at issue.
For exampe. commenters identified
several wastes which exhibited EPA's
propised characteristics but which
would not normally be thought of as
hazardous, and described situations
where the application of EPA's proposed
Section 3004 standards was arguably
unnecessary.

In the regulations promulgated today,
particularly the Part 264 and 265

regulations, we have tried to address
some of these criticisms, to the extent
feasible, and to achieve a better balance
between the often clompeting goals of
regulatory specificity and broad
applicability. Where we think specific
standards are appropriate, we have
promulgated specific standards: where
more flexibility is required, we have
either used broader standards or used
specific standards and articulated
exceptions or provided for individual
variances. We have done our best to lay
the groundwork for a hazardous waste
managernent system which is workable
and understandable, and which
provides appropriate regulation of most
hazardous wastes identified br listed in
this Part.

This system may not work perfectly
for every waste, however. It may
overregulate in some instances and
underregulate in others. This is an
unavoidable consequence of attempting
to develop a national hazardous waste
managment program which has to
regulate thousands of wastes in literally
hundreds of thousands of individual
transportation, treatment, storage and
disposal situtations. To develop a
program which would provide precisely
the right degree of environmental and
health protection in each management
situation would require regulations that
would be either so vague that they
would offer little guidance to the
regulated community and would be
largely uienforceable or so extensive
and so encumbered with provisions for
case-by-case variances that they would
be an administrative nightmare for both
EPA and the hundreds of thousands of
persons and facilities which are
potentially subject to them.

We think that the system we have
promulgated today, although not perfect
in all aspects, is within the scope of
what Congiress intended when, in 1970,
it diiected EPA to establish hazardous
waste management standards which
were "necessary to protect health and
the environment" in eighteen months,
We do not think that Congress expected
EPA to develop a program which it
could not implement or enforce or to
indefinitely postpone the issuance of
regulations until it could develop
standards which would provide the
degree of precision desired by some
commenters. Neither of these
approaches would provide any health or
environmental protection at all.

In these regulations we have tried to
strike a balance between these two
extremes. Where we have failed to
achieve the right balpnce, we suspect
that this will become apparent in the
early stages of implementing the
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program. If there are situations where a
strict application of the standards
contained in these rules would bring
about a result which was obviously not
intended, we would appreciate being
advised of it so that we can take
appropriate action. We are prepared to
react to these problems with regulatory
amendments, interpretive guidance and
reasonable implementation and
enforcment, as appropriate.

E. Pending Legislative Amendments

The United States Senate and House
of Representatives have each recently
passed a bill to reauthorize and amend
RCRA (S. 1156 and E-R. 3994]. Both bills
contain amendments to Section 3001
which, if enacted, would repeal or
temporarily suspend EPA's authority to
regulate certain utility and energy
development wastes as hazardous
wastes under Subtitle C. These bills are
now awaiting action by a conference
committee. Because it appears likely
that Congress will act before
November 19, 1980 to exempt these
wastes, EPA has temporarily excluded
them from this regulation (see
§ 261.4(b)]. This exclusion will be
revised, if necessary, to conform to the
legislation which is ultimately enacted.

F. Consideration of Economic Impact of
the Development of the Regulations

In its proposed regulations, EPA
expressed uncertainty on the
appropriate role that cost considerations
and economic impact should play in the
development of the hazardous waste
regulations:

It is also not clear to what extent RCRA
allows economic impact to be taken into
account, since the Act is silent on this point.
Thus, the Agency is faced with the problem
of how to deal with these potential impacts,
with little economic data and without clear
Congressional guidance. (43 FR 58971)

A variety of comments were received
on this issue, expressing three
predominant themes: (a] The Act and its
legislative history require the Agency to
analyze its regulations in terms of costs
and benefits: (b) the legislative materials
preclude any consideration of costs in
the development of regulations; and, (c]
EPA must prepare an economic impact
analysis.

EPA has re-examined the legislative
history of RCRA. Although the
legislative history is sparse, it does
contain sufficient indications of
Congressional intent to lead the Agency
to the conclusion that EPA may not
consider cost burden upon industry in
choosing the level of its standards. The
Agency may, however, take cost
considerations in account in order to
select the most effective regulation

among various alternatives that meet
the statutory requirement of being
"necessary to protect human health and
the environment." In addition, the
Agency may prepare economic analyses
to supplement its regulations as an aid
to congressional, intergovernmental, or
public understanding of the regulatory
program.

EPA disagrees with the position of
several commenters that cost, or
economic considerations more
generally, must be a factor in EPA's
decisions under Subtitle C. There is no
explicit requirement in the Act directing
EPA to consider costs in the
development of its intitial regulations.
The singular focus of protecting human
health and the environment
distinguishes RCRA from the other
major pollution control statutes. For
example, in developing effluent
guideline limitations under the Clean
Water Act, the Administrator is to
consider, among other things, "the total
cost of the application of technology in
relation to the the effluent reductions to
be achieved..." Section 304(b)(1](B),
33 U.S.C. 1314(b)(1)(B). See also Section
304(b)(2)(B). The Clean Air Act also
directs that in establishing new source
performance standards for stationary
sources of air pollution the
Administrator should "consider the cost
of achieving such emission reduction
and any nonair quality health and
environmental impact and energy
requirements." Section 111(a)(1](C, 42
U.S.C. 7211(a)(1)(C).

The silence of the statute itself
appears especially significant because
earlier drafts of the legislation had
contained language which either
explicitly called for considerations of
cost or implicitly sanctioned such
consideration. A draft bill for use by the
relevant House Subcommittee would
have required that hazardous waste
regulations "shall be such as will
minimize the risk of adverse effects on
human health while taking to the
greatest extent possible, into account
the economic cost and benefits of
achieving such standards." Section
351(e), Subcommittee on Transportation
and Commerce, Draft of the Solid Waste
Utilization Act (December 8,1975).
When this bill was redrafted for
introduction to the House of
Representatives as H.R. 14496, this
provision calling for consideration of
costs and benefits had been deleted.
The House bill, however, required that
hazardous waste regulations
"reasonably protect' human health and
the environment. H.R. 14496,94th Cong.,
2d Sess., § 306 (1976). The legislative
materials accompanying H.R. 14496

provided no guidance on what effect, if
any, the draftsmen intended the
potentially moderating phrase
"reasonably protect' should have on the
development of regulations. In the
compromise bill reconciling the
differences between the Senate and
House bills, the adverb "reasonably"
was deleted. In the debate in the House
prior to the Act's passage there was no
discussion of the effect of this deletion
on the intended operation of the Act.

Congress was aware that the
hazardous waste regulation would
impose substantial costs on the
regulated community. See, e.g., H.R. Rep.
at 4. S. Rep. at 4. Despite this
recognition, Congress deliberately
rejected provisions that would require
consideration of cost burden on industry
or to moderate the Act's environmental
objectives. For these reasons, the
Agency concludes that the Act prohibits
it from considering such costs in the
development of Subtitle C regulations as
a basis for lessening the standards it
considers necessary to ensure protection
of human health or the environment.

The Agency has, however, considered
cost-effectiveness in choosing among
alternatives that meet the requirements
of the statute. In addition, the
Administrator may refer to other
considerations such as energy or
environmental impacts, and
implementation and enforcement
burdens. For instance, the information
received or developed in the course of
rulemaking on the cost implications of
its proposed regulations may be used by
EPA to determine the relative cost-
effectiveness of various methods to
implement a particular requirement.
Information on economic impacts may
also be useful in informing Congress
about the implementation of the
hazardous waste program, developing
new legislative or Agency intitatives
which might affect the regulatory
program, and advising the public about
the projected impacts of the program.
See Hercules, Inc. v. Environmental
Protection Agency, 598 F. 2d 91,113
(D.C.Cr. 1978). EPA has prepared an
economic impact analysis on the entire
Subtitle C regulatory program. This
analysis provides detailed information
on the projected economic impacts of
these regulations. The report should
facilitate public understanding of the
task that the Agency is undertaking.

G. Rulemaking Petitions
EPA's December 18,1978, proposed

Section 3001 regulations contained no
special procedures for petitioning the
Agency to identify a new characteristic
or list a new hazardous waste, or to
modify or revoke an existing
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characteristic or listing.They simply
provided that a petition to identify a
characteristic or list a solid waste as a
hazardous waste would be granted if
EPA found that the proposed
characteristic or waste met EPA's
criteria for characteristics or listing
(proposed § 250.12(c)).

EPA received a number of comments
urging it to establish standardized
procedures for the submission and
processing of petitions to modify its
characteristics or list of wastes. Some of
these commenters simply wanted to
know how to file a petition and how
EPA would act on it. Others insisted
that EPA establish rulemaking
procedures which complied with the
Administrative Procedures Act,
mistakenly thinking that because
proposed § 250.12(c) did not articulate
the procedures EPA would follow in
acting on petitions, the Agency would
grant petitions, thereby modifyingits-
regulations, without going through
normal rulemaking procedures.

To provide the guidance desired by
the first set of commenters and to-
assuage the concerns of the second, we
have included in Subpart C of Part 260
procedures for the submission and
processing of petitiois'to add to, revoke
or otherwise modify any of the Subtitle
C hazardous waste regulations,
including the hazardous waste-
characteristics and lists. This provision
expressly requires that a tentative
decision to grant a petition be made in
the form of an advance notice of
proposed rulemaking or a proposed
regulation, thus starting the rulemaking'
process.

EPA received a number of comments
suggesting that unless EPA specified the
information to be contained in petitions
to amend its characteristics or lists of
hazardous wastes, petitioners would not
know what type of data to submit to the
Agency and that the Agency would have
to expend a substantial amount of time
reviewing incomplete petitions.

EPA agrees that this may have been a
problem with its proposed regulation.
The Agency's proposed criteria for
listing *ere not particularly well-
articulated. In addition, the background
documents for characteristics and for
individual wastes also failed, in some
cases, to proyide meaningful guidance
as to the kinds of information which
should be submitted in a rulemaking
petition.

We think we have remedied most of
these deficiencies in this regulation.'In
response to comment, we have
substantially expanded the criteria for
listing, so that the factors which EPA
will be asing in making a listing decision
are much better stated. The background

- documents for both the characteristics
and lists have been materially upgraded,
so that they now provide a good model
for rulemaking petitions..In short, we
think the regulations published today,
with their supporting materials, will
enable petitioners to intelligently frame
rulemaking petitions.'
. For this reason, EPA thinks it is
probably unnecessary to establish
detailed informational requiremefits for
petitions. Moreover, developing a list of
such requirements would be very
difficult, because the types of data and
degree of detail required will vary
substantially from Waste to waste and
from characteristic to characteristic. If,
in the future, EPA finds that most
petitioners.are submitting insufficient
information, we will reconsider
establishing more specific data
requirements for these petitions.

EPA recognizes that some
organizations-primarily environmental
groups-May not have the skills,
resources, or data collection authority to
fashion rulemaking petitions which
contain all of the information which
EPA will need to make a decision to,
'establish a new characteristic or list a
new waste. Ifsuch petitions, although
incomplete, appear to have merit, EPA
will attempt to obtain the supplemental
data necessary to make a tentative
rulemaking determination. These
organizations should recognize,
however, that this will necessarily delay
any final action on their petitions.

IV. Subpart A.

A. Section 261.1 (Purpose, Scope and
Applicability)

Although this section is largely self-
explanatory, two points regarding the
function of EPA's Section 3001
regulation, which were apparently a'
source of misunderstanding during the
comment period,, are deserving of
special attention.

First, the purpose of this regulation is
to identify those wastes which, because
of the hazards they may pose in
transportation, treatment, storage or
disposal, should be subject to
appropriate management requirements
under Subtitle C. It does not dictate how
wastes should be managed (although it
may identify properties of the waste
which will affect management
practices).'Management standards and
permitting requirements are imposed
under Sections 3002 through 3005 and
Section 3010.

Second, although this regulation limits
what may be regulated as a "hazardous
waste" under Sections 3002 through 3005
and 3010 of RCRA, it does not limit
those materials which may be

considered "hazardous wastes" under
other sections of the statute, particularly
Section 3007 (which authorizes EPA to
obtain information on "hazardous
waste" in order to develop regulations
or enforce RCRA) and Section 7003
(which authorizes the Agency to
institute civil actions to abate imminent
and substantial hazards caused by
"hazardous wastes"). Unlike Sections
3002 through 3004 and Section 3010,
Congress did not confine the operations
of Sections 3007 and 7003 to "hazardous
wastes identified or listed under this
subtitle" (emphasis added). To avoid
future confusion on this point, EPA has
stated it explicitly in § 261.1(b).

B. Section 261.2 (Definition of Solid
Waste)

Because no material can be a
"hazardous waste" without first being a"solid waste".(Section 1004(5)), what
constitutes a "solid waste" is really the
definitional starting point for the
hazardous waste management system,
Section 1004(27) of RCRA defines a solid
waste as:
any garbage, refuse, sludge from a
wastewater treatment plant, water supply
treatment plant or air pollution control
facility and other discarded material,
including solid, liquid, semisolid, or
contained gaseous material resulting from
industrial, commercial or mining and
agricultural operations, and from community
activities, but do'es not include solid or
dissolved materials in domestic sewage, or
solid or dissolved materials in Irrigation
return flows, or industrial discharges which
are point sources subject to permits under
section 402 of the Federal Water Pollution
Control Act. . . or source, special nuclear, or
byproduct material as defined by the Atomie
Energy Act of 1954 ... (Section 1004(27)),

In its proposed regulations, EPA
adopted this definition, with its
exclusions, in its entirety
(§ 250.11(a)(7)). In addition, it proposed
to construe the term "other discarded
material" in Section 1004(27) to include:
(1) Any material which is not re-used-

i.e., is abandoned or committed to
final disposal;

(2) Any material which is re-used by
being placed in or on the land or
water so that the material or any
constituent thereof is released into the
environment; and

(3) Waste oil burned as fuel.
EPA noted that it would add other

uses to the third category of discarded
-materials if it found that it was
necessary to control such uses (43 FR
58954).

This definition of "other discarded
material" was based on four major
considerations, First, after reviewing
both the language and framework of
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RCRA and its legislative history, EPA
concluded that Subtitle C was intended
to regulate hazardous wastes
irrespective of their end use-i.e.,
regardless of whether they are
committed to final disposal or intended
to be used, re-used, recycled or
reclaimed.

Second, the Agency concluded that all
hazardous wastes, regardless of their
end use, may pose significant health and
environmental hazards. Wastes that
present a hazard in storage or transport
arguably pose the same danger in
storage or transport irrespective of
whether they are destined for disposal
or for use, re-use, recycle or reclamation.
Wastes which are used or re-used by
being placed on the land-e.g.,
chemical-bearing sludges used as
fertilizers, contaminated waste oil used
as a dust suppressant on roads and
radioactive mining wastes used as
residential land fill-may pose almost
the same hazards as if they were simply
dumped there. Wastes which are used,
re-used, recycled or reclaimed in some
other fashion, and the facilities which
recycle or reclaim them, may also create
serious health or environmental
problems. For example, waste drums
containing hazardous residues which
were used as municipal trash cans have
injured children; waste solvent
reclamation facilities have caused
serious air pollution problems.

Third, EPA decided that excluding
wastes that are used, re-used, recycled
or reclaimed from the Subtitle C system
would make the regulatory program
largely unworkable and create a major
regulatory loophole not intended by the
Act. Without a manifest system (or its
functional equivalent) there would be no
way of assuring that wastes which were
intended to be used, re-used, recycled or
reclaimed were in fact delivered to their
intended destination. Whether a waste
was subject to Subtitle C requirements
would be based primarily on the intent
of the person handling it. This would
make the requirements difficult to
enforce and theoretically allow wastes
to move in and out of the hazardous
waste management system depending
on what the person then handling the
waste planned to do with it.

Finally, the Agency decided that,
insofar as feasible, its regulations
should try to achieve a workable
balance between the requirement in
Subtitle C that hazardous waste be
properly managed and RCRA's overall
objective of promoting the use, re-use,
recycling and reclamation of wastes.
The use, re-use, recycling and
reclamation of wastes not only helps
preserve valuable natural resources and

reduces the environmental problems
which stem from the exploitation of
those resources, but, if properly
conducted, may eliminate or reduce
some of the hazards associated with
other types of waste management and
alleviate the strain on national disposal
capacity. For this reason, EPA proposed
to regulate only those uses and re-uses
which could readily be expected to pose
significant health and environmental
hazards.

EPA received a substantial number of
comments on its proposed construction
of the statutory definition of "solid
waste" and "other discarded materials."
Virtually all commenters agreed that the
terms encompassed materials which
were destined for disposal. There was
substantially less consensus on EPA's
proposed regulation of used, re-used,
recycled or reclaimed wastes. Some
commenters argued that EPA had no
authority under RCRA to regulate
wastes which were used, re-used,
recycled or reclaimed. Others contended
that the Agency did have such authority
and that comprehensive regulation of
the use and recycling of hazardous
waste was essential to protect public
health and the environment and to make
the hazardous waste management
system workable. Still'other commenters
claimed that imposing stringent Subtitle
C requirements on waste use, re-use,
recycling and recovery would
discourage such activities, thwarting one
of the primary objectives of RCRA and
further aggravating hazardous waste
management problems.

1. Legal Authority to Regulate Wastes
That Are Used, Re-used, Recycled or
Recovered. Most commenters who
challenged EPA's authority to regulate
the use, re-use, recycling or reclamation
of wastes based their contention on the
term "other discarded material" in the
statutory definition of "solid waste".
The common meaning of this term, they
argued, would preclude regulating as
"solid waste" wastes which were not
intended to be "thrown away" or
"abandoned" or which were of "no
further use".

The United States Court of Appeals
for the D.C. Circuit has already rejected
this argument in United States Brewers'
Association, Inc. v. EPA, 600 F.2d 974
(D.C. Cir. 1979), a lawsuit challenging a
beverage container recycling guideline
issued by EPA under Section 1008(a)(1)
of RCRA. The petitioners in that
proceeding contended, inter alia, that
beverage containers were not "solid
waste" until "discarded" and therefore
that EPA had no authority under Section
1008(a)(1) to issue solid waste
management guidelines requiring that

beverages be sold in returnable
containers, or that a minimum deposit
be charged on containers (to encourage
their return). The Court of Appeals gave
short shrift to this contention, noting
that it:
flies squarely in the face of the explicit
definition in the statute. Section 1008(a)
directs EPA to publish "suggested guidelines
for solid waste management", which, as
defined In section 1004(30) expressly includes
"planning or management respecting resource
recovery and resource conservation"... and
"utilization of recovered resources" 1600 F. 2d
at 82-983].

We think the Court's conclusion is
applicable to the rest of RCRA as well.
It seems highly improbable that
Congress would have intended the term"solid waste" to include recycled wastes
under Section 1008(a)(1) but not under
Subtitle C. Indeed, RCRA and its
legislative history evidence a clear
Congressional intent that the terms"solid waste" and "hazardous waste"
encompass wastes that are used, re-
used, recycled or recovered wherever
such terms are used in the statute.

For example. Section 1004 of RCRA
contains numerous definitions-
including the definition of "Hazardous
Waste Management", the title of
Subtitle C-which would be self
contradictory if the terms "solid waste"
and "hazardous waste" did not include
wastes which were used, re-used,
recycled or recovered. See, e.g., Sections
1004(7), (18)-(24). (29) and (34). The
repeated references to resource recovery
and conservation in the statute would
be similarly meaningless if solid wastes
were never recycled, recovered or
reclaimed. See, e.g., Sections 1002(c)(2]
and (3). 1003(1) and (5)-8), 2003,
4002(c)(10), 4003(5) and (6), 4008(a][2](A)
and (d), 5001. 5002 and 6002(c)--fg).

The legislative history of RCRA
further supports this construction of the
terms "solid waste" and "discarded
material". The report of'the House
Committee on Interstate and Foreign
Commerce on RCRA, for example,
makes it clear that the term "discarded
material" is meant to expand, not limit,
the common meaning of the term "solid
waste" (H.R. Rep. at 2]. Other references
in the legislative history confirm that the
term "discarded material" covers
wastes which are being recycled (see,
e.g., H.R. Rep. at 3,10). Several of the
damage incidents cited by Congress as
justification for establishing a national
hazardous waste management system
resulted from recycling or re-use
activities (H.R. Rep. at 17,19 and 22).
Discussions of resource conservation
and recovery activities presume the
existence of a solid waste from which
valuable resources can be reclaimed.
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See, e.g., H.R. Rep. at 3, 4, 10, 11; S. Rep.
at 2, 4, 6 (1976).

-In short, under RCRA solid wastes-do
not cease to be solid wastes simply •
because they are being used, re-used,
recycled or reclaimed. Rather, use, re-
use, recycling, resource recovery and
reclamation are ways of managing solid
wastes which, if properly conducted,
can avoid environmental hazards,
protect scarce land supply, and reduce
the nation's reliance on foreign energy
and materials (H.R. Rep. at 4). .

A number of commenters suggested
that Congress could not have intended
the term "solid waste" to include ,
hazardous wastes which are used, re-
used, recycled or reclaimed because the
regulation of such wasfes under Subtitle
C would thwart RCRA's broad resource
conservation and recovery objectives.

EPA does not agree. Although
promoting waite re-use and i'ecovery is
certainly-one of the goals of RCRA,
Subtitle C does not require EPA to
consider resource recovery implications
in establishing hazardous waste
management standards; nor does it
suggest that promoting'resource
recovery should take precedence over
assuring proper management of
hazardous wastes. Furthermore, EPA
does not agree that frustrating resource
recovery is an inevitable result of -
requiring hazardous waste to be
properly managed. As discussed below,
EPA believes it may be possible to
achieve a workable balance-between
Subtitle C's mandate that hazardous
wastes be handled in an
environmentally sound manner and
RCRA's overall objective of encouraging
th re-use andxeclamation of wastes.
However, in the -event such a balance,
,cannot be achieved, Congress'
"overriding'cocern"-the safe handling
of hazardous wastes (H.R. Rep. at 3) and
the elimination of "the last remaining
loophole" in environmental regulation
(H.R. Rep. at 4)-must prevail.
. 2. Assuring Proper Management of
Hazardous Waste and Encouraging
Resource Recovery. The comments
which EPA received on its proposal to
regulate the use, re-use, recycling and
recovery of hazardous waste in-many
ways-mirrored the competing objectives
which the Agency was trying to achieve
in its proposal. Many commenters
argued that EPA's approach would
'discourage the beneficial use and
recycling of hazardous wastes by so
escalating the cost of using or recycling
wastes that they could no longer
compete with virgin products, by
increasing administrative burdens for
the waste user or reclaimer, and by
labeling recycling activities as another
form of."hazardous waste"

management. These commenters also
suggested that the regulation of waste
uses and reclamation would pose
serious practical problems-e.g.,
distinguishing between wastes and
commercial by-products and
intermediates, issuing permits for
certain types of re-uses-and that EPA's
proposed Section 3004 standards were
not-appropiate for many waste use and
reclamation activities. Other
commenters, citing the types of
considerations outlined above,
applauded EPA's regulation of the use
aftd reclamation of hazardous wastes
and urged that its proposed list of
regulated waste re-uses and recycling
operations be expanded to include the
reclamation of waste solvents, the'
burning of spent catalysts and other
organic wastes for energy, the use of
metal-bearing sludges as fertilizers, the
use of waste acids, and the re-use of
contaminated drums. Still other
commenters suggested that, at a
minimum, wastes destined for re-use, or
reclamation be properly stored and
manifested.

EPA does not agree with the largely
unsubstantiated claims of commenters
that controlling the use and recycling of
hazardous waste will necessarily
discourage bona fide, environmentally
sound re-use and reclamation activities.
The impact of EPA's regulations on
waste use and recovery will, in the
Agency'-opinion, hinge almost
exclusively 6n the relative costs of re-
use versus disposal. As disposal costs.
increase, it seems reasonable to expect
that it will become profitable or more
profitable to recycle or re-use wastes
(even if regulated) than to dispose of
them. EPA received no data during the
comment period to suggest the contrary.

Commenters' claims about the chilling
effect of regulating recycle and re-use
activities also seem somewhat
exaggerated. In many cases, Federal or
State regulation of these activities
should legitimatize, not stigmatize, them
in the eyes of the public and increase
the flow of wastes to well-operated
facilities. Indeed, EPA received
comments from several waste recyclers
urging the Agency to extend Subtitle C
control to their operations for these very
reasons.

EPA does agree, however, that its
proposed Section 3004 treatment and
disposal standards (as well as the
standaras promujgated today) may not
be well-suited for regulating all
hazardous wast6 recovery and
reclamation facilities or for regulating
all uses and re-uses of hazardous waste.
These standards aredesigned primarily
to minimize the health and

environmental hazards posed by
traditional hazardous waste treatment
and disposal facilities-such as
incinerators and landfills. In many
cases, the health and environmental
dangers associated with the use or re-
use of hazardous waste or with the
recycle and reclamation operations are
different in nature or degree, and
therefore may justify the imposition of
different management standards. For
example, air emissions generated by the
burning of waste oil for energy recovery
can probably be effectively controlled
without requiring boilers to meet
hazardous waste incinerator
requirements. Similarly, the leaching of
metals from slag used in roadbeds can
probably be successfully minimized
without requiring compliance with
Section 3004 landfill criteria.

At the same time, EPA also concedes
that its proposed Section 3001
regulations probably did not go far
enough in controlling the re-use and
reclamation of hazardous waste. For
example, there are a number of waste
recycling operations which were not
covered by EPA's proposed regulation-
e.g., solvent reclamation-which have-
been known to cause serious health and
environmental hazards and should be
subject to Subtitle C regulation, The
long-term storage of hazardous wastes
prior to recycling is another area where
there have been damage incidents (e.g,,
the incident at the Silresim Chemical
Company) and where Subtitle C controls
would appear to be essential for
environmental protection.

In short, EPA acknowledges that it
could have done a better job in its
proposed regulations of attempting to
balance Subtitle C's mandate that
hazardous wastes be properly managed
withRCRA's overall objective of
promoting resoutce recovery. As we
discovered during the comment period,
however, this is not an easy task, and
given other priorities in developing .the
regulations promulgated today, we have
only been able to complete the first
phase of it to date, That first phase, as
well as EPA's long term plans for
regulating the use, re-use, recycling and
reclamation of hazardous wastes are
discussed in sections IV.B.3. and IV.B.4.,
respectively, of this preamble. As
indicated in those sections, we believe
this program, when completed, will be
responsive to the two major deficiencies
in EPA's proposed regulation Identified
above.

3. Regulating the Storage and
Transportation of Hazardous Wastes
Prior to Use, Re-use, Recycling or
Reclamation; Defining "Waste". As
discussed above, EPA generally agrees

................................ II "' ll'i i
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that many of its proposed (and final)
treatment and disposal standards were
not particularly well-suited for
hazardous waste recycling and
reclamation operations or for uses and
re-uses of hazardous wastes. Because of
the need to resolve other, more pressing
issues in the rule published today, we
have not been able to formulate more
appropriate standards to date. We are
therefore deferring Subtitle C regulation
of the actual use and re-use of
hazardous wastes and hazardous waste
recycling and reclamation activities
until such standards can be developed
(§ 261.6(a)). As noted in section IV.B.4.,
we hope to begin issuing those
standards later this year.

This temporary deferral, it should be
noted, is confined to bonafide
"legitimate" and "beneficial" uses and
recycling of hazardous wastes. Sham
uses and recovery or reclamation
activities--eg., "landfilling" or "land
reclamation" which is actually disposal
and burning organic wastes that have
little or no heat value in industrial
boilers under the guise of energy
recovery-are not within its scope and,
if conducted in violation of Subtitle C
requirements, will be subject to
enforcement under Section 3008 of
RCRA. In enforcing this provision, EPA
will be particularly suspicious of use,
and reclamation operations which were..
not conducted prior to the publication of
these regulations.

We do not think that the types of
criticisms which have been made of
EPA's proposal to apply its treatment
and disposal standards to the use, re-
use, recycling and reclamation of
hazardous waste are applicable to those
regulations which govern waste

-. management prior to actual use, re-use,
recycling or reclamation-i.e., the
standards for generators, transporters
and owners and operators of storage
facilities. Diring these stages of the
waste handling process, wastes present
essentially the same hazards, and
should therefore require essentially the
same management, irrespective of
whether they are destined for disposal
or for re-use and recycling.

EPA has concluded, therefore, that
although we are not now prepared to
issue standards regulating the actual
use, re-use, recycling and reclamation of
hazardous wastes, we can and should
begin to control the transportation and
storage of wastes prior to use, re-use,
recycling and reclamation, and that the
general management standards set forth
in Parts 262, 263 and selected sections of
Parts 264 and 265 are entirely
appropriate for that purpose.

The decision to regulate hazardous
waste use and recycling necessitates the

development of a working definition of"waste" which can appropriately
distinguish between "wastes" and other
materials (such as products and
chemical intermediates) for purposes of
determining whether their use is subject
to RCRA's jurisdiction. Indeed, many
commenters criticized EPA for failing to
clearly distinguish between wastes and
other materials in its proposed
regulations and suggested language or
conceptual approaches which they
contended would draw that distinction.

We have carefully reviewed these
suggestions; most, however, were not
very useful. For example, a number of
commenters suggested that the line of
demarcation between a "waste" and
other materials was whether a
substance had value. This definition
makes no sense in the context of recycle
and re-use activities, since a waste
which is being re-used or recycled by
definition "has value". See HR. Rep. at
3. Definitions keyed to whether a waste
has a commercial use raise similar
problems.

Other commenters contended that the
proper inquiry was whether a material
was "historically reused" or was
"sometimes discarded". We think this is
d much more productive line of analysis
and is more consistent with the
language and legislative history of
RCRA and the purposes of Subtitle C.

A review of both RCRA and its
legislative history indicate that Congress
intended to regulate four broad
categories of materials as solid wastes
-under RCRA, and particularly Subtitle
C, irrespective of their ultimate
disposition. The common thread linking
all these materials is that they are"sometimes discarded." Because they
are "sometimes discarded." they not
only fall within the general rubric
"waste", but also may become part of
the "discarded materials disposal
problem" (HR. Rep. at 2) which
Congress sought to remedy under RCRA.
Proper tracking and management of
these materials under Subtitle C would
assure that they did not become part of
this problem because they would be
either properly disposed of or properly
used or reclaimed.

The first category of materials which
are regulated as "wastes" under RCRA
are "garbage, refuse (and) sludge"
(Section 1004(27)). These materials are
almost always thrown away, and it is

-clear from both Section 1004(27) of the
statute and its legislative history (H.R.
Rep. at 2-4; S. Rep. at 5) that Congress
regarded them as "wastes" regardless of
their intended end use.

Of those materials which are not
garbage, refuse or sludge, it also seems
clear that any material which is

intended to be or is in fact thrown away,
abandoned or destroyed is a "waste."
As noted above, there appears to be no
disagreement among commenters on this
point and of course it is fully supported
by the legislative history of RCRA.

Of those materials which do not fall
into either of these two categories-! e.,
materials other than garbage, refuse or
sludge which are (or are intended to be)
used, re-used, recycled or reclafined-it
appears that there are two types of
substances which Congress intended to
be regulated as "wastes" under RCRA.

The first &e materials like waste
solvents, paint wastes, waste acids,
used drums and waste oil. These are
what Congress referred to in the
legislative history as "post-consumer
wastes" or wastes which have "served
their intended purpose" (HR. Rep. at 2
and 9). While acknowledging that some
of these post-consumr wastes might be
recycled (see ER. Rep. at 3,10),
Congress also recognized that they were
sometimes discarded, and therefore
were "wastes" (see HR. Rep. at 9-10).

The second are tars, residues, slags
and other materials which are
incidentally generated as part of a
manufacturing ormining process. A
major concern of Congress in enacting
RCRA was to assure regulation of "the
waste by-products of the nation's
manufacturing processes" (HR. Rep. at
2) and "the by-products of the
productive process" (H.R. Rep. at 9).
There is nothing in the legislative
history which suggests that these terms
refer only to the by-products of pollution
control. Indeed, even the definition of
sludge in Section 1004(26A) indicates
Congress was not simply concerned
about wastewater treatment slurries and
sludges and emission control dusts, but
also materials having "similar
characteristics and effects". The term
"similar characteristics" would suggest
that such materials not only contain
similar types of substances but, like
pollution control sludges and dusts, are
also incidentally produced as a result of
industrial processes; the term "similar
.. effects" implies that such materials,

like wastewater and emission control
sludges, are also sometimes discarded in
ways that pose environmental problems.

EPA has incorporated these concepts
into a definition of "solid waste" in
§ 281.2. This term is defined to include
"garbage", "refuse", "sludge" and "other
waste material" (§ 261.2(a)). "Other
waste material" is in turn defined as (i]
materials which are discarded (or stored
or accumulated for that purpose], (ii]
materials which have served their
original intended purpose and are
sometimes discarded and (iii) materials
which are incidentally generated during

33093



33094 Tederal Register I Vol. 45, No. 98 [ Monday, .May 19; 1980 / Rules and Regulations "

manufacturing or mining operations and
are sometimes discarded (§ 261.2(b)).
This latter category of materials
expressly excludes primary products
and product intermediates (§ 261.2(d)).,

We are fairly confident that this
definition will properly differentiate-
between "wastes" and other material
with respect to those particular solid,
wastes that have been listed as
hazardous wastes in Subpart D. In
developing Subpart D, EPA has been
careful to list only those materials that
are either sludges, used materials which
are typically discarded (e.g., spent
solvents) or manufa6turing by-products
which_ are typically discarded (e.g.,
distillation residues). We have triad to,
avoid listing materials that are always
used for manufacturing other products,
because we believe that those are
actually product intermediates, not
wastes. Given the complexity of many
manufacturing operations, however, it is
possible that we might have erred in a,
few cases and.we urge the public to
bring these to our attention.

We are somewhat less confident that
our defirrition-of solid waste,
particularly its inclusion of used
materials and by-products, will work fo
all the materials which might exhibit the
Subtitle C characteristics. For this
reason, we are at the present time
confining our regulation of the storage
and transporthtion of wastes prior to
use, re-use, recycling and reclamation to
sludges, wastes listed in Subpart D and
waste mixtures containing wastes listed
in Subpart D (§ 261.6(b)). As discussed
above, we are fairly sure that all these
materials are "wastes" whose use', re-
use, recycling and reclamation is subjecl
to jurisdiction under RCRA.

As noted in Section III.B., the
definition of "solid waste" is being
issued as an interim final regulation. We
are expressly soliciting comment on
whether its application to unlisted
materials (as well as listed Wastes)
leads to absurd results, and, if so, what
these situations are and how they might
be remedied by specific revisions to
§ 261.2.

4. Regulating the Acttial Use, Re-Use,
Recycling and Reclamation of
Hazardous Wastes. Ong approach to,
regulating the use, re-use, recycling and
reclamation of hazardous wastes which
a number of commenters suggested and
which EPA is cbonsidering very seriously
is waste-specific, use-specific
management standards. This approach
would help avoid the problems,
discussed above, of attemptingrto apply
standards which are designed to deal
with'traditional waste disposal and
treatment operations, such as landfills,
to re-use and recycle activities.

EPA intends to begin issuing such
standards in the fall of 1980. In some'
cases, these standards may require full
orpartial compliance-with existing
Subtitle C requirements; in others, they
may include a special set of
requirements,(to be established in Part
266) which have been developed for a
particular hazardous waste use or
recovery operation. Using this
regulatory approach, we believe we can
not 6nly better tailor Subtitle C "
management standards to the health
and environmental hazards posed by
use and recycling activities but also
achieve a better balance between
RCRA's dual goals of protecting human
health and the environment and
promoting resource conservation and
recovery.

In the fall of 1980, we expect to start
dealing with the following hazardous
wasteuseuand recovery operations:

Waste Use or Recovery

Spent solvents listed in Reclamation
Subpart D. Burning as a fuel

Radioactive uranium mining Land recanmation
and phosphate mining and Use in building products
processing wastes.

WasteI. .... Road oiling and use in other
land applications

' ,Burning as a fuel,
Reclaiming and re-refining

Residues from the production Burning as a fuel
of chlorinated hydrocarbons.

These operations were identified by
commenters as being among those
which posed the most serious potential
health.or environmental hazards and/or
were' the most ubiquitous. EPA agrees,
and therefore will begin establishing
standards for these activities first.

At a later date, possibly by the fall of
1981, we intend to address the re-use
and recycling. of other hazardous
wastes, including but not limited to the
following:

Waste ,Use or Recovery

Residues from the production of Burning as a fuel
organic chemidalslisted in Sub-

partD .(other:thari chlorinated
hydrocarbons).,

Activated cron used to treat Regeneration
hazardous wastes.

Wastewater and -air emission Fertilizers and soil
treatment sludges listed in Sub- , conditioners
part D. Other uses on the land

Eventually, EPA hopes to regulate the
use, re-use, recycling and-reclamation of
all hazardous'wastes'listed in Subpart D
which are known to be used, re-used or
recycled. Our plans for Extending
regulatbry coverage to unlisted
hazardous wastes are'less certain at this
time because we do not have a good
inventory of these wastes. As data are
collected thirough the Section 3010
notification and annual reporting under

Parts 262, 264 and 265, we hope to
develop a more specific plan for
regulating the use and recycling of these
wastes.

EPA is anxious to obtain public
comment on this approach. We
specifically invite comments on the
following questions:

1. Are there other hazardous.wastes,
particularly wastes listed in Subpart D,
that should be placed on the above lists
and given priority?

2. Are the above-listed wastes used or
recycled in other ways that require

.regulation? If so, what types of
regulatory controls would be
appropriate?

3. Is there any reason not to prohibit
the land disposal of spent solvents listed
in Subpart D and require that they be
reclaimed or destroyed? Is it necessary
to manifest these wastes to assure that
they are delivered to reclamation or
treatment facilities? Can such facilities
be effectively regulated by rule-i.e.,
without individual permits?

4. Can the radiation hazards posed by
radioactive mining wastes and
phosphate mining and processing
wastes be adequately controlled by (a)
prohibiting the use of these Wastes in
residential construction and (b)
imposing a few simple requirements on
the use of these wastes as fill for land
where habitable structures might be
built?

5. Can facilities which burn waste oil
as a fuel or reclaim or refine waste oil
be adequately regulated by rule-i.e.,
without individual permits? Is there any
reason not to prohibit the use of waste
oil for road oiling, dust suppression and
other land (and water) applications?

6. Should full Subtitle C standards be
applied to the use, re-use, recycling and
reclamation of residues from the
production of chlorinated hydrocarbons?
From the production of other organic
chemicals? If not, for what residues and
uses should special standards be
applied andwhat should those
standards be?

7. Should full Subtitle C standards be
applied to the regeneration of activated
carbon? If not, what standards should
be applied?

8. Can sites where waste treatment
sludges are used as fertilizers, as soil
conditioners or in other land
applications be effectively regulated by
rule-I.e., without individual permits?

In each of the foregoing areas of
inquiry, EPA would appreciate the
submissiori of any relevant facts and
data. Unsubstantiated opinions are
generally not very helpful to us in
coming to grips with these types of
issues. On the other hand, information
on the quantity of waste which is' used
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or recycled, management practices,
environmental emissions that attend use
or recycling, health and environmental
effects resulting from use and recycling
and other specific data are very useful.

We-also invite commenters to submit
specific proposed standards or
suggestions for how standards might be
developed. For example, where wastes
might be burned as a supplemental fuel
in industrial boilers, proposals on fuel
ratios, burning temperatures, emission
control requirements and residue
disposal requirements would be useful.
Obviously, the more specific and
constructive the suggestions, the more-
helpful they will be in our rulemaking.

C. Section 261.3 (Definition of
Hazardous Waste)

This section is a new provision which
does not have a direct counterpart in the
proposed regulations. It has been added
for purposes of clarification and in
response to questions raised during the
comment period'concerning waste
mixtures and when hazardous wastes
become subject to and cease to be
subject to the Subtitle C hazardous
waste management system.

If a material is a hazardous waste
within the meaning of this section it
must be managed in accordance with
EPA's Part 262 through 265 standards
and its Part 122 through 124 permitting
requirements unless covered by one of
the exclusions in those regulations or
one of the Part 261 special management
provisions (§ § 261.5 and 261.6).

1. What is a Hazardous Waste?
Paragraph (a) of this section defines
what a hazardous waste is. It provides
that a solid waste is a hazardous waste
if it is not excluded under § 261.4(b) and
it either (1) is listed as a hazardous
waste in Subpart D. (2) is a waste
mixture containing one or more
hazardous wastes listed in Subpart D or
(3) exhibits one or more characteristics
of hazardous waste identified in Subpart
C. A listed waste or a solid waste
mixture containing a listed waste which
is generated by a particular facility may
be excluded under the rulemaking
procedures prescribed in §§ 260.20 and
260.22 (see section VIIl.C., below). In
that event, it will be considered a
hazardous waste only if it exhibits one
or more of the characteristics.

Except for waste mixtures, all these
provisions were contained in EPA's
December 18, 1978 proposal (see
§ § 250.10 (b) and (d)(2), 250.13 and
250.14). The waste mixtures provision is
a clarification which has been added in
response to inquiries about whether
mixtures of hazardous and
nonhazardous wastes would be subject
to Subtitle C requirements. This is a

very real issue in real-world waste
management, since many hazardous
wastes are mixed with non-hazardous
wastes or other hazardous wastes
during storage, treatment, or disposal.

Although it was not expressly stated
in the proposed regulation. EPA
intended waste mixtures containing
listed hazardous wastes to be
considered a hazardous waste and
managed accordingly. Without such a
rule, generators could evade Subtitle C
requirements simply by commingling
listed wastes with nonhazardous solid
waste. Most of these waste mixtures
would not be caught by the Subpart C
characteristics because they would
contain wastes which were listed for
reasons other than that they exhibit the
characteristics (e.g., they contain
carcinogens, mutagens or toxic organic
materials). Obviously, this would leave
a major loophole in the Subtitle C
management system and create
inconsistencies in how wastes must be
managed under that system.

EPA recognizes that designating all
waste mixtures containing listed wastes
as hazardous wastes under Subtitle C
may create some inequities. For
example, this approach may result in
some waste mixtures which contain
only very small amounts of listed
hazardous wastes or which commingle
waste in a way which renders them
nonhazardous (e.g., neutraliiation)
having to be managed under Subtitle C.
We have tried to address this problem
by establishing provisions for amending
this paragraph to exclude waste
mixtures produced by individual
facilities, if they can show that the
mixture (or each constituent listed
hazardous waste) is not hazardous,
based on the criteria for which the
consistuent hazardous wastes were
listed. Because this is a rulemaking
procedure, it will, as a practical matter.
only be useful for facilities which
routinely mix wastes in relatively
constant proportions. With a regulated
community potentially numbering in the
hundreds of thousands, we simply do
not have the resources to process
petitions for exempting "one-shot"
waste mixtures. Moreover, in most of
these one-time cases, it seems likely that
the burden of having to manage a waste
mixture as a hazardous waste could be
easily avoided by carefully segregating
hazardous and non-hazardous waste.

We know of no other effective
regulatory mechanism for dealing with
waste mixtures containing listed
hazardous wastes. Because the potential
combinations of listed wastes and other
wastes are infinite, we have been
unable to devise any workable, broadly.

applicable formula which would
distinguish between those waste
mixtures which are and are not
hazardous. If any members of the public
have suggestions for other approaches,
we would appreciate having them
brought to our attention for future
rulemaking.

Waste mixtures containing only
wastes which meet the characteristics
are treated just like any other solid
waste i.e., they will be considered
hazardous only if they exhibit the
characteristics. EPA recognizes that this
may not be an altogether satisfactory
regulatory approach. While it would no
doubt encourage some desirable mixing
of wastes, it would also allow some
wastes (principally wastes caught by
EPA's extraction procedure) to escape
regulation merely by being mixed with
other wastes or other materials. We
know of no solution to this problem
which does not create major
inconsistencies in the way wastes are
determined to be hazardous under
Subpart C of this regulation. Again, if
the public has suggestions for other
ways of dealing with this issue, we
would like to receive them.

2. When Does a Waste Become a
Hazardous Waste?Paragraph (b)
provides three simple rules for
determining when a solid waste
becomes a hazardous waste and
therefore must be managed under
Subtitle C. It has been provided in
response to comment requesting
clarification on this issue.

Paragraph (b) states that a solid waste
which is a hazardous waste because it is
listed in Subpart D must begin to be
managed as a hazardous waste when it
first meets the Subpart D listing
description. Most of the hazardous
wastes listed in §§ 261.31 and 261.32 of
Subpart D are process residues,
emission control dusts, or wastewater
treatment sludges, and the point in time
when they are created is generally well-
defined. For those used materials which
are listed as hazardous wastes in those
sections or § 261.33 (e.g., spent solvents),
the point at which they meet the listing
description is somewhat less well-
defined, but generally occurs when their
intended use has ceased, and they begin
to be accumulated or stored for disposal,
re-use or reclamation.

In the case of a waste mixture
containing a listed hazardous waste,
paragraph (b) requires that the waste
mixture be managed as a hazardous
waste as soon as the listed waste is
added to it. The listed waste, of course,
must be handled as a hazardous waste
prior to that time.

Finally, paragraph (b) provides that a
solid waste is a hazardous waste
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whenever it exhibits one or more of the
characteristics. As a practical matter,
this means that persons handling solid
wastes must determine whether they
meet the characteristics whenever the
management of the solid wastes would
potentially be subject to EPA's Part 262
through 265 regulations.

The following examples illustrate how
this provision would operate in practice:

* The ABC Company stores waste
acid on-site in cofitainers prior to
transport off-site for disposal. The
company must determine whether the
acid meets Subpart C characteristics,
when it is poured into the containers.

o The DEF Company pipes waste acid
into a tank, where it is neutralized by
adding lime. The company must
determine whether the acid meets
Subpart C characteristics when it enters
the neutralization tank. The
neutralization operation is a treatment
process.

The GHI Company pipes waste acid
into a tank truck for transport to an off-
site treatment facility. The company
must determine whether the acid meets
Subpa;t C characteristics when it enters
the tank truck.

* The JKL Company produces a
wastewater which is piped into a
surface impoundment, for the purposes
of treatment prior to point-source
discharge into surface waters. During
treatment a sludge forms. This sludge is
periodically dredged from the
impoundment and disposed of. The
company must determine (1] whether
the wastewater meets Subpart C
characteristics when it enters the
impoundment and (2] whether the
sludge meets Subpart C characteristics
when it begins to accumulate on the
bottom of the impoundment.

In drafting paragraph (b), EPA has
attempted to cover the most common
types of waste generation and,
management scenarios. The Agency
recognizes, however, that some
companies may generate and handle
wastes-in ways not contemplated by
EPA and for which a strict application of
paragraph (b) would make no sense. We
would appreciate having those instances
brought to our attention so that we can
decide whether additional rulenraking or
issuing guidance is appropriate for
dealing with these situations.

3. When Does a Hazardous Waste
Cease to be.a Hazardous Waste? .
Paragraphs (c) and (d) of this section
explain when a hazardous waste ceases
to be a hazardous waste and therefore is
no longer subject to Subtitle C
requirements. These are new provisions.
which have been added both in
response to comment and as a logical
outgrowth of paragraph (b).

Paragraph (c) provides that a
hazardous waste remains a hazardous
waste unless and until (1) it does not
exhibit any of the characteristics o
identified in Subpart C and (2) where
the waste is listed in Subpart D (or is a
mixture containing a waste listed in
Subpart D), the waste (or each of its
constitutent listed wastes) is also
excluded from paragraph (c) under the
rulemaking procedures outlined in
§ § 260.20 and 260.22. As a -practical
matter, this meang-that facilities which
store, dispose of or treat hazardous
waste must be considered hazardous
waste management facilities for as long
as they continue to contain hazardous
waste and that any wastes re'moved
from such facilities-including spills,
dis'charges or leaks-must be managed
as hazardous wastes.

EPA believes this is a very reasonable
and rational rule. Wastes are typically
stored for relatively short periods of
time. Although solids in the waste-may
settle and the volume of the waste may
be reduced by evaporation during this
period, major chemical or biological
changes affecting the hazardous
character of the waste are unlikely to
occur. Hazardous wastes which are
disposed of in a landfill are more likely
to undergo change (principally through
leaching and anaerobic degradation),
but pnly very slowly and over a long
period of time.

Hazardous wastes placed in treatment
facilities (including incinerators, surface.
impourldments and land treatment
facilities) will, by definition, change
character. However, treatment does not
necessarily "render tal waste
nonhazardous" (Section 1004(34)). It
may only make it "amenable for
recovery, amenable for storage or
reduced in volume"; or it may only
eliminate one of several hazardous
properties. Moreover, even in those
cases where treatment does ultimately
render a waste "nonhazardous", the
waste will generally have been
hazardous during part or all of the
treatment process.

Paragraph (c) establishes a similar
rule with respect to solid wastes'
generated by storage, disposal and
treatment-including leachate and
treatment residues such as sludges and
incinerator ash. Here, too, it is
reasonable to assume that these wastes,
which are derived from hazardous
wastes, are themselves hazardous.

Leachate is produced by the
percolation of liquid through-wastes; it
typically contains solubilized heavy
metals and organic materials and is
virtually always highly toxic. Treatment
residues, by definition, contain waste
constituents which' were removed during

treatment or which were not completely
destroyed by treatment. Sludges from
wastewater treatment typically contain
concentrated amounts of the toxic
substances which were in the
wastewater. Ash from the incineration
of hazardous wastes often contains
heavy metals and, if combustion is not
complete, undestroyed toxic organic
materials.

This is the best regulatory approach
we can devise at this time for dealing
with solid wastes generated by
hazardous waste management facilities,
We are not now in a position to
prescribe waste-specific treatment
standards which would identify those
processes which do and do not render
wastes or treatment residues
nonhazardous. To list treatment
residues on case-by-case basis would be
an enormous job, and one ivhich we
think, given the reasons outlined above,
is unnecessary.

This approach obviously is not
without deficiencies. For example, one
effect of treating wastes containing
synthetic organic materials may be to
create new hazardous constituents in
the waste or treatment residue. This
regulation obviously does not deal with
those new constituents. It also does not
cover run-off from hazardous waste
facilities on the theory that the water in
precipitation run-off in many cases may
not have had sufficient contact with the
waste to solubilize waste constituents.
(Of course if collected, run-off would be
a solid waste and, if it exhibited any of
the characteristics, would have to be
managed as a hazardous waste). For
purposes of future rulemaking, we would
be interested in any suggestions the
public has for dealing with these issues.

D. Section 261.4 (Exclusions)
EPA's proposed Section 3001

regulations identified a number of
wastes which would not be subject to
Subtitle C requirements because they
were either excluded from the statutory
definition of solid waste (§ 250.11(a)(7)),
not intended by Congress to be
regulated under Subtitle C (§ 250.10(d)(2)
(i) and (ii)), or subject to regulation
under other EPA statutes
(§ 250.10(d)(2)(iii)).

EPA received a number of comments
on these proposed exclusions. Some
commenters simply urged EPA to clarify
which wastes were covered by each of
the exclusions. Others challenged EPA's
justification for some of its proposed
exclusions. Still others contended that
additional wastes should be exempted
from regulation based on legislative
history or an alleged lack of
demonstrated harm to human health or
the environment.
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The exclusions contained in § 261.4
are based on interpretations of the
statutory definition of "solid waste" and
on those parts of RCRA's legislative
history which indicate a Congressional
intent that certain waste streams should
not be regulated. Some commenters
suggested that certain waste streams
would never be hazardous and therefore
should be excluded from these
regulations. Those commenters did not,
however, provide sufficient information
on which EPA could base such sweeping
determinations. Generators of solid
wastes that are not hazardous may
determine that their wastes are non-
hazardous under these regulations. As
these regulations are implemented more
information will be developed about
specific waste streams. EPA will then be
in a better position to make categorical
judgments about the lack of risk
presented by certain wastes. At this
time, however, EPA has limited the
exclusions in § 261.4 to those which are
based on expressed Congressional
intent.

The following is a discussion of the
specific exclusions contained in § 261.4:

1. Domestic Sewage. In defining "solid
waste" Section 1004(27) specifically
excludes "solid or dissolved material in
domestic sewage." The proposed
regulation did not specifically define
"domestic sewage", but did contain
provisions that were based on an
interpretation of that term. Section
250.40(c)(3) of the proposed regulation
exempted owners and operators of
POTW's from all portions of the Section
3004 standards except those involving
the manifest system, recordkeeping and
reporting with respect to hazardous
wastes received by truck or rail. As
described in the preamble to the
proposed regulation, that decision was
based on the idea that the mixing of a
hazardous waste with domestic sewage
made the entire mixture a domestic
sewage excluded under Section 1004(27].

Cominmenters raised several objections
to this approach. First, commenters
argued that the only basis for an
exclusion under Section 3004 is one
based on health or environmental risk
rather than public ownership. Second,
commenters argued that some POTW's
will handle significant quantities of
hazardous waste and that such facilities
present the same environmental risks as
private facilities that treat, store or
dispose of hazardous waste. Third, some
commenters merely argued that if
POTW's are excluded because they
handle a significant portion of domestic
sewage, other private parties that
handle wastes of a similar mix should
be excluded also. Fourth, a commenter

said that the proposed regulation did not
clearly indicate whether a POTW could
ever be subject to Subtitle C jurisdiction
if it only treated industrial waste.

The term "domestic sewage"
generally denotes sanitary wastes that
pass through a sewer system. A waste
stream comprised entirely of sanitary
waste, that passes through a sewer
system is "domestic sewage" under any
reasonable interpretation of the
statutory exemption. This exemption
applies regardless of whether the sewer
system or the treatment works to which
it connects is publicly or privately
owned.

A more difficult question is presented
when pure sanitary wastes are mixed
with other types of wastes in a sewer
system. The issue of whether such
mixed waste streams are within RCRA's
jurisdiction has broad implications and
thus it is necessary to carefully consider
the Congressional purpose behind the
exemption.

The legislative history of RCRA does
not specifically address the exemption
because it was a carry-over from the
Solid Waste Disposal AcL which RCRA
amended. The "domestic sewage"
exemption first appeared in the
definition of "solid waste" found in the
Solid Waste Disposal Act of 1965. The
legislative history of that act indicates
that the exemption was based on a
recommendation, made to the Congress
by the Administration, that "organic
solids in untreated domestic sewage" be
excluded from coverage because such
wastes were already subject to controls
under the Federal Water Pollution
Control Act (FWPCA). At that time, the
portion of the FWPCA that addressed"untreated sewage" was the Federal
construction grant program, which gave
money to States and municipalities to
construct treatment works and to study
combined sewer systems.

This legislative history suggests a
Congressional intent that the scope of
the "domestic sewage" exemption must
depend, in part, on the capacity of the
Agency's construction grants program to
address the environmental problems
arising from any exempted waste
streams. At the time the exemption was
enacted, and under the present Clean
Water Act, the Agency has grant
programs that assist states and localities
in the treatment of sanitary sewage by
POTW's.

EPA believes that the Congressional
policy reflected in the legislative history
of the "domestic sewage" exemption
should guide the Agency in its regulation
of mixtures of sanitary waste with other
waste streams. Mixed wastd streams
that pass through sewer systems to
publicly-owned treatment works

(POTW's) will be subject to controls
under the Clean Water Act. The
Agency's construction grants program
provides financial assistance for the
proper treatment of these wastes. In
addition the Agency's pretreatment
program provides a basis for EPA and
the local communities to insure that
users of sewer and treatment systems
do not dump wastes into the system that
will present environmental problems.
Under these circumstances EPA believes
that it is appropriate to include within
the "domestic sewage" exemption
mixtures of sanitary wastes and other
wastes that pass to POTW's. Since the
treatment of sewage by privately-owned
treatment works is not similarly
controlled through the Agency's
construction grant and pretreatment
program, the exemption would not be
available for mixed waste streams going
to such treatment works.

The "domestic sewage" exemption is
only applicable to non-domestic wastes
that mix with sanitary wastes in a sewer
system leading to a POTW. An
industrial waste stream that never
mixes with sanitary wastes in the sewer
prior to treatment or storage does not
fall within the exemption, regardless of
the public or private ownership of the
treatment works. Defining the point at
which "mixture" occurs may seem to be
a relatively straightforward task.
Practical problems arise, however, in
defining the point at which mixture of
sanitary and other wastes occurs in a
complex sewer system. Moreover it is
particularly difficult to define this point
for regulatory purposes in such a way
that all parties understand when RCRA
obligations begin and end.

EPA has, therefore, decided that a
waste falls within the domestic sewage
exemption when it first enters a sewer
system that will mix it with sanitary
wastes prior to storage or treatment by a
POTW. EPA recognizes that this
interpretation brings various wastes
within the exemption before they are
actually mixed with sanitary wastes. In
light of the fact that the wastes will be
mixed prior to treatment and that the
mixture will be properly treated by the
POTW, EPA believes that the need for
administrative clarity in this otherwise
complicated regulatory program
warrants such an approach.

In response to the comments on the
exclusion of POTW's from Section 3004
standards, EPA has changed these
regulations to make clear that the
statutory exemption is one for "domestic
sewage" rather than POTW's. Facilities
receiving waste streams that are
exclusively made up of sanitary wastes
will not be subject to these'regulations
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regardless of the public or private
ownership of the facility. Likewise a
POTW receiving industrial wastes that
do-not mix with sanitary wastes prior to
treatment would be handling a solid
waste subject to these regulations.

The, exclusion of domestic sewage and
mixtures that pass through sewer
systems to POTW's is based on
Congressional intent,'not an Agency
determination about the'relative health
and environmental risks presented by
such waste streams. The Agency
acknowledges-that some mixtures of
domestic sewage with other wastes may
present environmental risks and that
some non-domestic Wastes may have
properties similar to these of exempted
domesticwastes. In response EPA can
only assume that such factors were not
determinative in the Congress' creation
of the exclusion.

The proposed regulation did not
contain a specific definition of domestic
sewage. EPA believes that the definition
of domestic sewage, and the provision
relating to mixtures of wastes with
domestic sewage, contained in these
regulations is a reasonable
interpretation of RCRA's statutory
language and legislative history. The
Agency has decided, however, to -
promulgate this part .of the regulation as
interim final in order to gain the benefit
of public comment on the concepts
involved. The Agency considered
several options for defining domestic
sewage and classifying mixtures of such
sewage with other wastes. Those
options included:

(1) Defining "domestic sewage" to
include all wastes mixed with sanitary
wastes;

(2) Limiting the exemption to only
sanitary wastes, treating any mixture of
sanitary wa'stes and other wastes as
solid wastes;

(3) Defining "domestic sewage" as any
waste made up primarily (i.e. more than
50% by volume) of sanitary waste
streams; and

(4] Linking the exemption for mixtures
to those that flowed into a "publicly-
serving" or "cons tructed-to-s erve-the-
public" treatment works, rather than
POTW's.
The Agency is interested in comments
on these options and the selected
approach, as well as any other
suggested interpretations of the
provision. Commenters should recognize
that the Agency's selected approach is
based on an interpretation of
Congressional intent. The Agency is
interested generally in comments about
the impact of this approach on regulated
parties, but it particularly seeks
comment on how such effects relate to

the Congressional purpose of the
exemption expressed in RCRA's
legislative history.

These regulations, then, define
domestic sewage as untreated sanitary
wastes that pass through a sewer
system. Such wastes are excluded from
regulation as solid wastes under these
regulations. In addition mixtures of
wastes with domestic sewage that pass
through a sewer system to a publicly-
owned treatment works for treatment
are also excluded from regulation as
solid wastes. I

2. Industrial Point Source Discharges.
The statutory definition of "solid waste"
in Section 1004(27) of RCRA excludes'
"solid or dissolved materials in...
industrial discharges which are p6int
sources subject to permits under Section
402 of the Federal Water Pollution
Control Act". Iji its proposed
regulations, EPA construed this phrase
to include only actual discharges into
navigable waters, not industrial
wastewaters upstream from the point of
discharge. The effect of this
interpretation was to require surface-
impoundments, tanks, lagoois, holding
ponds and other facilities used to treat
or store hazardous industrial -
wastewater to meet Section 3004
standards and to obtain a Section 3005
permit. See 43 FR 58993 and proposed
§§ 250.45-3 and 250.45-4.

The application of Subtitle C
requirements to wastewater treatment
impoundments was one of the most
controversial aspects of EPA's proposed
hazardous waste regulations. Most of
commenters' objections to EPA's
proposal as they pertain to Section 3004
interim status requirements are
discussed in the preamble to the Section
3004 regulations published elsewhere in
today's Federal Register. The only one
addressed here is commenters' argument
that the "industrial discharge" exclusion.
in Section 1004(27) refers to the entire
wastewater stream, not simply the point
source discharge, and that EPA
therefore has no authority under RCRA
to regulate industrial wastewater
holding or treatment facilities.

This contention is not supported by
either the plain language of the statute.
or its legislative history. The obvious
purpose of the industrial point source
discharge exclusion in Section 1004(27)
was to avoid duplicative regulation of.
point source discharges under RCRA.
and the Clean Wat6r Act. Without such
a provision, the discharge of wastewater
into navigable waters would be
"disposal" of solid waste, and
potentially subject to regulation under
both the Clean Water Act and Subtitle
C. These considerations do not apply to
industrial wastewaters prior to

discharge' since most of the
environmental hazards posed by
wastewaters in treatment and holding
facilities-primarily groundwater
contamination-cannot be controlled
under the Clean Water Act or other EPA
statutes.

Had Congress intended tt exempt
industrial wastewaters in storage and
treatment facilities from all RCRA
requirements, it seems unlikely that the
House Report on RCRA would have
cited, as justification for the
development of a national hazardous
waste management program, numerous
damage incidents which appear to have
involved leakage or overflow from
industrial wastewater impoundments,
See, e.g., H.R. Rep. at 21. Nor would
Congress have used the term
"discharge" in Section 1004(27), This is a
term of art under the Clean Water Act
(Section 504(12)) and refers only to the
"addition of any pollutant to navigable
waters", not to industrial wastewaters
prior to and during treatment.

Since the comment period closed on
EPA's regulations, both Houses of
Congress have passed amendments to
RCRA which are designed to provide
EPA with more flexibility under Subtitle
C in setting standards for and issuing
permits to existing facilities which treat
or store hazardous wastewater. See
Section 3(a)(2) of H.R. 3994 and Section
7 of S. 1156. See also S. Rep. No. 96-172,
96th Cong., 1st Sess. 3 (1979)1 Cong. Rec,
S6819, June 4,1979 (daily ed.,)- Cong.
Rec. H1094-1096, February 20, 1980
(daily ed.). These proposed amendments
and the accompanying legislative
history should lay to rest any question
of whether Congress intended industrial
wastewatdrs in holding or treatment
facilities to be regulated as "solid
waste" under RCRA.

3. Other Statutory Exclusions. The
definition of "solid waste" in Section
1004(27) excludes two other classes of
wastes. "Solid or didsolved materials in
irrigation return flows" and "source,
special nuclear, or byproduct material
as defined by the Atomic Energy Act of
1954" are not "solid waste" under
RCRA.

In § 250.40(e) of the proposed
regulation these two categories of
wastes were excluded from regulation
under Section 3004. No substantial
comment was received on these.

*exclusions. In these final regulations
under Section 3001,'the Agency has
specifically excluded these materials
from regulation as solid waste in accord
with the statutory definition of "solid
waste."

4. Household Wastes. Under
"§ 250.20(c)(4) of the proposed regulation,
a person or Federal agency who
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generated only household refuse or
household septic tank pumpings was
excluded from regulation as a generator
of hazardous waste. "Household refuse"
was defined as trash or rubbish
ordinarily produced by a family at their
home. This exclusion, which also was
available to apartment houses,
,condominiums and hotels, was based on
the legislative history of RCRA.

The few commenters that addressed
this provision made two general points.
First they said that the "ordinarily
produced" portion of the proposed
"household refuse" definition might not
include certain materials such as
medicinal drugs and ointments,
household cleaning agents and solvents,
waste oils, paints and pesticides that
might be purchased at a grocery, drug or
hardware store. Second, a commenter
pointed out that a Federal agency could
not, by definition, produce household
wastes.

The Agency has retained the general
concept contained in proposed
§ 250.20(c](4) in these regulations. The
provision is stated, however, as an
exclusion of a waste stream-namely
"household wastes"-rather than as an
exclusion of a class of generators. This
change is more in accord with legislative
intent. The exclusion is based on
language in the Senate Report which
states:

(The hazardous waste program) is not to be
used to control the disposal of substances
used in households or to extend control over
general municipal wastes based on the
presence of such substances.
(S. Rep. No. 94-988, 94th Cong., 2nd Sess., at
16.]

This indicates Congressional intent to
exclude waste streams generated by
consumers at the household level. Since
the wastes generated at hotels and
motels are essentially the same as those
generated by consumers in their
households, EPA believes that such
wastes should be within the exclusion.

The Senate language makes it clear
that household waste does not lose the
exclusion simply because it has been
collected. Since household waste is
excluded in all phases of its
management, residues remaining after
treatment (e.g. incineration, thermal
treatment) are not subject to regulation
as hazardous waste. Such wastes,
however, must be transported, stored,
treated and disposed in accord with
applicable State and federal
requirements concerning management of
solid waste (including any requirements
specified in regulations under Subtitle D
of RCRA.)

When household waste is mixed with
other hazardous wastes, however, the

mixture will be deemed hazardous in
accord with § 261.3(a)(2)(ii) of these
regulations except when they are mixed
with hazardous wastes produced by
small quantity generators (see § 261.5).
While household waste may not be
hazardous per se, it is like any other
solid waste. Thus a mixture of
household and hazardous (except those
just noted) wastes is also regulated as a
hazardous waste under these
regulations.

Because of comments on this matter,
the relationship of this exclusion to
refuse-derived fuel (RDF) should also be
explained. RDF is a processed material
(usually shredded) that is produced from
solid waste and used as a fuel. RDF
production usually involves the
extraction of inorganic components from
the waste leaving the combustible
organic component for its fuel value. In
the same sense that residue from the
treatment of household wastes is not
subject to regulation as a hazardous
waste, as discussed above, neither is
RDF subject to such regulation.
Moreover, RDF is not a "solid waste"
under § 261.2 because it is not an "other
discarded material;" it is or is not
intended to be discarded (§ 261.2(b](1)),
it is not a material that has served its
original intended purpose (§ 261.2(b)(2))
and it is not a manufacturing or mining
by-product (§ 261.2(b)(3)).

EPA agrees with those commenters
who suggested that Federal agencies
cannot qualify as households. Therefore
wastes generated by such agencies are
not within the household waste
exclusion. In addition EPA believes that
medicinal drugs and ointments,
household cleaning agents and solvents,
waste oils, paints and pesticides
purchased at grocery, drug or hardware
stores may be disposed of as part of a
consumer's household wastes. If a
household disposes of such wastes, the
wastes may be subject to the household
waste exclusion.

Septic tank pumpings were included
in the exclusion contained in
§ 250.20(c)(4) of the proposed regulation.
After further examination of this
provision, EPA has concluded that such
pumpings should be excluded from
regulation as hazardous wastes to the
extent that they constitute household
waste. Households often use septic
tanks to dispose of a portion of their
wastes. As with all household wastes,
these sanitary wastes in household
septic tanks are excluded from
regulation as a hazardous waste in all
phases of their management. Thus septic
tank pumpings drawn from household
septic tanks are not regulated as
hazardous wastes under these

regulations. Any wastes drawn from
non-household septic tanks are
regulated like any other solid waste
under these regulations.

5. Agricultural Wastes. Under
§ 250.10(d][2)(i) of the proposed
regulation, agricultural wastes
(including manures and crop residues)
which are returned to the soil as
fertilizers or soil conditioners were
excluded from regulation as hazardous
waste. The exclusion was based on the
legislative history of RCRA which
specifically calls for such an exclusion.
See H. Rep. No. 94-1491, 94th Cong. 2nd
Sess. 2 (1976]. Commenters generally
accepted this exclusion, and EPA has
decided to retain it becatise the need for
such an exclusion is so clearly identified
in RCRA's legislative history.

Some commenters asked the Agency,
however, to go beyond the specific
language of the legislative history and
expand the exclusion to include
silvicultural wastes. They argued that
the foliage and branches left in the
forest after trees have been cut are not
hazardous and that such wastes help to
enrich the soil and control erosion. EPA
has decided not to provide a specific
exclusion forsuch wastes because there
is no indication in the legislative history
of RCRA that the Congress meant to
include silvicultural wastes in the
exclusion otherwise applicable to
agricultural wastes. Moreover EPA has
no basis to make a general
determination that all silvicultural
wastes will not pose environmental
problems if mismanaged.

In response to the specific comment
about tree branches, it must be
recognized that the obligation placed on
generators of solid waste is to determine
whether their waste is hazardous. Tree
branches are not listed as hazardous
wastes. Therefore, the only obligation
placed on a timber operation is to
determine whether its wastes exhibit
hazardous characteristics. EPA expects
that. in the casd of tree branches that
are not hazardous, it will be a relatively
easy task for the generator to determine
that his waste is not hazardous.

6. Mining Waste. Section
250.10(d)(2ii) of the proposed
regulation excluded overburden
intended for return to the mine site from
regulation under Subtitle C unless such
overburden had been specifically listed
as a hazardous waste. This exemption
was based on the legislative history of
RCRA.

Generally commenters accepted this
exemption but sought a clearer
specification of what wastes fall within
the exclusion. Thus commenters sought
a definition of both "overburden" and
"mine site." Commenters also sought a
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clearer interpretation of the time within
which the "return to the mine site"
would have to occur. Finally, several
commenters objected to that portion of
the proposed regulation which allowed
EPA to list and regulate specific
overburden materials otherwise covered
by the exclusion. EPA had invoked this
provision when listing uranium mining
overburden and waste rock and
phosphate mining overburden in the
proposed regulation. These same
commenters had also objected to the
proposed listing of such wastes.

After review of the comments and
further analysis, EPA has decided-to
retain an exemption for "mining
overburden returned to the mine site",
defining it as "any material overlying an
economic mineral deposit which is
removed to gain access to that deposit
and is then used for reclamation of a
surface mine."

In enacting RCRA, the Congress
specifically included mining wastes
within the Section 1004(27) definition of
"solid waste." Therefore unless the
statute or legislative history clearly
indicate that mining wastes are to be
exempt the presumption is that they are
to be regulated like any other solid or
hazardous waste. Portions of RCRA's
legislative history in both the Senate
and House of Representatives suggest,
however, that certain kinds of mining
overburden are not within the Act's
jurisdiction. In discussing RCRA's scope
the House Report states:
[Olverburden resulting from mining
operations and intended for return to the
mine site is not considered to be discarded
material within the meaning of this
legislation. This however does not preclude
any finding by the Administrator that specific
mine wastes are hazardous within the scope
of this legislation.

In the Senate this issue was discussed
during the floor debate when Senator
Domenici asked about the effect bf
RCRA on mining operations, particularly
strip mining. As part of his response
Senator Randolph stated:
The measure would not affect surface mining
activities. Reclamation is not solid waste
dispodal.

Reclamation of surface mines will
commonly involve the return to the mine
site of waste overburden that has been
removed to gain access to the ore
deposit. Since it is assumed that both
the Senate and House had similar
objectives in passing RCRA, the"returned to the mine site" language in
the House Report must be read in light
of the Senate's concern that mining
wastes used to reclaim surface mines
should not be subject to RCRA. EPA
believes, therefore, that the most

reasonable interpretation of-the "return
* to the mine site" phrase is one that
limits the exemption to mining waste
used to reclaim surface mines.

Commenters suggested that EPA
define overburden as any material
removed to gain access to the i"economic mineral" or the, "mineralI
.being mined for use." While both terms
basically convey the same meaning,
EPA has decided to use "economic
mineral" because it may have a clearer
meaning to mining operators. The intent
of the term is to identify the material
that the mining operator is in the
business to extract from the ground.

In keeping with the Congressional -
*intent that this exclusion is designed for
overburden used to reclaim surface

.mines, the definition is limited to
overburden "overlying" a mineral
deposit. The Department of the Interior
makes a similar distinction in the
definition of overburden in its
regulations under the Surface Mining
Control Act. EPA does not intend this
definition of overburden to be limited
exclusively to the material located
directly above a mineral deposit. Some
material is removed from the sides of a
mining pit to permit safe access to the
economic mineral, and such material
should be treated as overburden. EPA
urges the public to provide suggestions
about how the definition may be refined
if there appears to be any confusion
about the neaining of "overlying" in this
context.

Overburden material must be
"returned to the mine site" before it is
excluded from regulation under RCRA.
As indicated earlier, the purpose of the
exemption is to assure that mining
wastes used to reclaim surface mines
are not subject to regulation as solid or
hazardous waste. EPA recognizes that
reclamation does not necessarily
involve replacement of overburden into
the portion of the ground from which it
was taken. EPA also recognizes that
surface mining reclamation may be
subject to State or Federal regulation,
making it difficulut-to provide a national
definition of what constitutes
reclamation. In particular it is difficult to
provide a general definition of "mine
site" that will fit with the various State
and federal requirements for
reclamation.

EPA has decided, therefore, not to
define what is meant by reclamation of
a surface mine. Several commenters
indicated that most reclamation
activities are subject to State or Federal
regulation. EPA expects that any permits
or reclamation plans developed to
satisfy such regulatory agencies will
specify the reclaimed area, and these
actions should provide an acceptable

and understandable specification of the"mine site" as that term is used in this
definition. EPA contemplated limiting
the exemption to reclamation that was
approved by State or Federal agencies.
While such a requirement is not part of
this regulation, EPA is consideing
whether such a requirement should be
part of the final definition. EPA seeks
public comment on such a modification
and is particularly interested to discover
the extent to which environmentally
sound reclamation activity occurs In the
absence of Federal and State regulation,

This approach addresses two specific
suggestions made in comments, First It
clarifies the time component of the"returned to the mine site" concept
because it ties the exemption to
reclamation activity, Particularly where
the mining operation is subject to State
or Federal regulation, it should be
reasonably clear what portion of the
mine's overburden will be used over
what period of time to implement a
reclamation plan. Second, as indicated
above, it eliminates the need for a
specific definition of mine site. In any
case, EPA does not believe, as one
commenter suggested, that the definition
of "mine" used in the Agency's Effluent
Limitations Guidelines for the Ore
Mining and Dressing Point Source
Category (under the Clean Water Act) is
appropriate for this ddfinition, The OWA
definition is designed to identify a full
range of mining and associated
activities that should be regulated
because they generate pollutants which
may potehtially discharge into navigable
waters. The RCRA definition of "mine
site" is to identify a reclaimed area that
may receive a waste material which will
thereby be excluded from environmental
regulation under RCRA.

Finally the Agency has eliminated ihe
part of the proposed exemption that
would allow exempted overburden to be
brought within RCRA jurisdiction
through specific listing as a hazardous
waste. (EPA believes, however, that
uranium mining overburden and
phosphate mining overburden will be
brought back under Subtitle C
jurisdiction-, as discussed below.) The
only overburden exempted is that which
is used for reclamation purposes. EPA
expects that the State and Federal
agencies that regulate such reclamation
will consider the overburden's potential
to adversely affect public health and the
environment.

EPA believes strongly that portions of
the overburden from uranium and
phospate mining should be regulated
under Subtitle C with respect to their
potential emissions of radon gas and
gamma radiation. The Agency
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recognizes that this is an issue currently
before the Congress in amendments to
RCRA. One such amendment would
provide specific authority for EPA to
regulate these overburdens. If this
amendment is enacted, the "overburden
returned to the mine site" exclusion will
be modified accordingly.

Commenters also questioned the
application of the Subtitle C system to
in-situ mining wastes. In-situ mining of
oil shale, uranium and other minerals
may involve the placement of certain
solvent solutions directly to a mineral
deposit in the ground. This solvent
passes through the earth, solubilizing the
economic mineral as it goes. The
mineral and solvent mixture leaches
down to underground extraction wells
which remove the solution.

EPA does not believe that the soil
through which these solvent solutions
pass is a waste to be regulated under
RCRA for two reasons. First the removal
of materials from their natural state
does not transform all remaining
elements of that environment into a
waste material. For example, picking an
apple from a tree does not transform the
tree into a solid waste. Likewise the
removal of minerals from the land d6es
not make the earth a solid waste.

Second, the soil from which minerals
are extracted by in-situ mining does not
need to be managed as solid wastes. As
indicated in United States Brewers'
Association, Inc. v. EPA, supra., the
definition of "solid waste" under RCRA
must be read in conjunction with
Section 1004(28), the definition of "solid
waste management," which sets forth
the broad set of activities that RCRA is
to regulate. None of the management
activities identified in Section 1004(28),
including "disposal," are relevant to in-
place materials located hundreds, even
thousands of feet.below the ground.
Only when these materials are actually
removed from the ground can it be
reasonable to establish regulations
governing the management of those
materials. Accordingly in-situ mining
wastes, not removed from the ground,
are not regulated as solid wastes under
these regulations.

A final issue raised in the public
comments concerns the relationship
between these regulations and the study
of mining wastes required under Section
8002(f) of RCRA. Commenters argued
that all mining wastes should be
excluded from coverage under RCRA
regulatory programs (including Subtitle
C) pending the outcome of that study.

While the study will certainly assist
the Agency in refining these regulations
to address the particular environmental
problems presented by mining wastes,
the Agency does not believe that mining

wastes should be excluded from
regulation, any more than any other
solid or hazardous waste, until the study
is completed. RCRA certainly does not
require such a deferral. The fact that the
Congress may have perceived a need for
further information about mining wastes
does not raise the implication that
RCRA's regulatory programs should not
address the environmental problems
presented by such wastes. The
definition of "solid waste" in Section
1004(27) specifically includes wastes
from mining operations and no other
statutory provision otherwise links
EPA's jurisdiction over such wastes to
completion of the study under Section
8o02(f).

It is important to note that pending
amendments to RCRA may provide for
deferral of regulation of certain mining
wastes until completion of the mining
waste study. Clearly that indicates a
Congressional belief that any deferral of
regulation pending the outcome of the
study was not contained in RCRA as
originally enacted. Certainly if the
legislative amendment is passed EPA
will modify these regulations
accordingly. The Agency has not,
however, created such a deferral in
anticipation of such an amendment
because the amendment is contained in
the bill of only one house. Thus the
Agency cannot be certain that such an
amendment will be part of the final
legislation.

7. Sewage Sludge. Unlike the proposed
regulation this regulation does not
exclude fiom regulation under Subtitle C
sewage sludge from publicly-owned
treatment works (POTW's). Several
commenters objected to the exclusion
contained in the proposed regulation,
arguing that it was inconsistent to
exclude sewage sludge from POTW's
and not exclude sewage sludge from
privately-owned systems. They urged
EPA to exclude sewage sludge from
such private systems. Other commenters
urged EPA to exclude wastewater
treatment sludges from certain
industries such as the meat packing and
food processing industries because these
sludges are very similar to domestic
sewage sludge.

Finally, other commenters objected to
the proposed exclusion of sewage sludge
from POTW's and urged that this
exclusion be dropped. They claimed that
POTW sludge often is very
contaminated and thereby can be a
hazardous waste. They urged that it not
enjoy an arbitrary exclusion. EPA has
thoroughly re-examined this issue in
light of the comments and has decided
not to exclude POTW sludge and not to

add exclusions for any other types of
sludge.

The regulation of sewage sludge is
necessarily a complex matter because
such sludges fall within thp jurisdiction
of several Federal environmental
programs. Under Section 1004[27) of
RCRA. the definition of "solid waste"
specifically includes "sludge from a
waste treatment plant." In defining
"sludge," Section 1004(26A) includes
wastes from a "municipal wastewater
treatment plant."

Because of these very clear statutory
expressions, EPA must regulate sewage
sludge under RCRA-either under
Subtitle D, where it has already
promulgated regulations covering
sewage sludge (see 44 FR 53438 et. seq.),
or under Subtitle C where these sludges
that are deemed by EPA to be
hazardous wastes should be regulated.

Under Section 102 of the Marine
Protection, Research and Sanctuaries
Act, EPA regulates the ocean dumping
of sludge, including sewage sludge. In
addition EPA establishes, under Section
405 of the Clean Water Act (CWA),
guidelines for the disposal and
utilization of sewage sludge. Under
Section 405(e), owners and operators of
publicly owned treatment works
(POTW's) must comply with these
guidelines. Sewage sludge often
contains valuable organic matter and
plant nutrients, and it may be
distributed to the public as a soil
conditioner or fertilizer. Such
distribution of sewage sludge may be
regulated under the Consumer Product
Safety Act (CPSA] or the Toxic
Substances Control Act (TSCA), in
addition to Section 405 of the CWA.

Whdre such overlapping jurisdiction
exists. EPA seeks to integrate and
coordinate its regulatory actions to the
extent feasible. Such efforts give the
regulated community a clear picture of
its obligations and improve the
administrative efficiency of the Agency,
both of which advance the
environmental objectives contained in
EPA's various statutory authorities.
Section 1006 of RCRA specifically
recognizes the need to integrate the
solid and hazardous waste programs
with other EPA regulatory programs.

To that end EPA has decided to
develop a comprehensive set of
regulations to deal with sewage sludge
management. Such regulations would be
co-promulgated under RCRA (Subtitles
C and D). the Clean Water Act, the
Marine Protection, Research and
Sanctuaries Act and possibly the Toxic
Substances Control Act andlor the
Consumer Product Safety Act. These
regulations will address sewage sludge
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from both private and public sources,
including septic tank pumpings.

In devising such regulations the
Agency will, of course, make the
distinctions and classifications -
necessary to make the regulation
comport with the goals and
requirements of each statute. Under
such a comprehensive regulation,
sewage sludge that would otherwise
meet the test for being hazardous under
Subtitle C will be subject to
requirements providing a level of
protection to human health and the
environment equivalent to that found in
the Subtitle C regulations.

The Agency has issued and is
developing regulations which will
eventually be part of the comprehensive
sewage sludge regulation. For example
the Agency promulgated Criteria for the
Classification of Solid Waste Disposal
Facilities and Practices (44 FR 53438) on
September 13, 1979. These regulations,
which apply to sewage sludge, include
special provisions for the land
application of solid waste to food chain
crops and for the prevention of disease
from pathogens contained in sewage
sludge and septic tank pumpings. EPA
issued the Criteria. under the authority of
Sections 1008(a)(3) and 4004(a) of RCRA
as well as Section 405(d) of the CWA.
EPA has also published two technical
bulletins that provide guidance on
sludge management: "Municipal Sludge
Management: Environmental Factors"
(42 FR 57420) and "Application of
Sludges and Wastewater to Agricultural
Land; A Planning and Education Guide."

In addition the Agency is in the
process of developing regulations on the
distribution and marketing of sewage
sludge which will focus on the use of
such material as a soil conditioner'or
fertilizer. These regulations will, at a
minimum, be promulgated under Section
405(d) of the CWA. The Agency is also
examining whether TSCA or CPSA
authorities may be used in developing
these regulations.

The Agency's strategy for the
development of a comprehensive
sewage sludge management regulation
will eventually result in the
establishment of a separate regulation.
Once such a regulation is in place,
sewage sludge will be exempted from
coverage under other sets of regulations.
In particular sewage sludge that
qualifies as a hazardous waste will be
exempted from this Part-and Parts 262
through 265 once this separate sewage
sludge regulation, which will provide an
equivalent level of protection, is issued:
in final form.

Pending promulgation of this
comprehensive sewage sludge
regulation, sewage sludge-will not be

specifically excluded from Subtitle C.
Like-any other solid waste, sewage
sludge that exhibits any of the
characteristics of hazardous waste
established in this regulation-must be
managed as a hazardous waste.

Some commenters urged EPA to list
sewage sludge as a hazardous waste,
contending that it was particularly
hazardous when used-in the growing of
food chain crops because of the
potential plant uptake of cadmium,
PCB's and other contaminants. The
Agency has decided not to specifically
list sewage sludge as a hazardous waste
at this time.

It is difficult to make general
determinations about the hazardousness
df sewage sludge, particularly those
produced by POTW's, because of the
wide variations in sludge quality. The
makeup of a given community's sewage
sludge, for example; reflects the range of
contaminants generated by the
industrial and commercial activities in
the area. The sludges of two POTW's
will differ as much as the communities
themselves.

Determinations about the
hazardousness of sewage sludge must,
therefore, involve the making of some
distinctions between types of sludge.
EPA anticipates that it may make such
distinctions as part of its comprehensive
sewage sludge management regulations.
Thus, it is reasonable for EPA to
determine whether categorical
classifications of sewage sludges are
appropriate as part of the Agency's
effort to develop such a regulation.

In addition it should be recognized
that-the particular hazard identified by
the commenters, namely uptake of
contaminants in food-chain crops, is
being addressed by existing regulations.
As mentioned above, EPA has issued
the Criteria for the Classification of
Solid Waste Disposal Facilities and
Practices under Subtitle D of RCRA,
which place limits on the applicatioii of
solid waste (including sewage sludge) to
food-chain crops. In addition, it is
developing regulations covering the
distribution and marketing of sewage
sludge, which often is used by
consumers in gardens for growing food
crops. EPA believes that these
regulations address the commenter's
particular concern about cadmium and
PCB contamination in sludge.

E. Section 261.5 (Special Requirements
for Hazardous Waste Produced by
Small Quantity Generators)

1. Introduction. In enacting RCRA,
Congress was responding to a problem
of unknown magnitude and dimension.
With specific reference to the generation

of hazardous waste, the House
Committee stated:

Oine of the major problems to be addressed
in the hazardous waste area is the lack of
information concernifg the components,
volumes and sources of hazardous waste. To
date there has been no survey or other wide
ranging investigation of the sources of
hazardous or potentially hazardous waste
generation or disposal. As a result, little Is
known about the actual volume of hazardous
waste being generated, the geographical
distribution of the generators or the extent to
which hazardous wastes are transported
[H.R. Rep. at 26].

In the proposed regulation, EPA
recognized that the principal focus of the
regulatory program should be directed
towards effectively controlling the
hazardous waste generated by the larger
sources of hazardous waste. The
Agency was uncertain, however, about
the most appropriate manner of
regulating generators of small quantities
of hazardous waste, The proposed
regulations exempted from regulation
retailers and any person who generated
and disposed of hazardous waste in
quantities of less than 100 kilograms in
any one month period, provided that
these generators disposed of their waste
in a waste disposal facility meeting the
RCRA Section 4004 criteria or in a
facility permitted to manage hazardous
waste. In the preamble to the proposal,
EPA explained the rationale for this
exemption as follows:

The principal element of this issue is how
to balance the need to protect human health
and the environment from the adverse Impact
of potential mismanagement of small
quantities of hazardous waste with the need
to hold the administrative and economic
burden of management of these wastes under
RCRA within reasonable and practical limitg
(43 FR 58970).

Since the time of proposal, the Agency
has received and developed
considerable information on the issue of
the appropriate degree and manner of
regulating small quantities of hazardous
waste. The information obtained in this
process indicates that the number of
persons generating hazardous wastes is
staggering. There are an estimated
760,000 large and small generators of
hazardous wastes producing over 60
million tons of hazardous waste a year.
The greatest amount of these wastes
comes from very large generators,
typically large, manufacturing facilities,
Just over 5 percent, or 40,000, of the total
number of generators produce more than
5000 kg/mo of hazardous wastes; yet,
these lhrge generators produce 97.7
percent of the total quantity of
hazardous waste. Roughly 91 percent, or
695,000 of the generators, produce less
than 1000 kg/mo, yet contribute only one
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percent, or 600,000 tons per year, of the
total hazardous waste generated. At
levels of generation below 100 kg/mo, 74
percent, or 563,000, of the generators
produce only 0.23 percent, or 138,000
tons per year of hazardous waste.

The types of business activity
generating small quantities of hazardous
waste differ markedly from those
generating large quantities of hazardous
waste. In contrast to large quantity
generators, which are almost entirely
from the manufacturing sector, over 89
percent of the small generators-those
producing hazardous waste at rates of
less than 1000 kg/mo-are from the non-
manufacturing sector. These generators
are scattered among such diverse
sectors as construction, special trade
contractors (e.g. plumbers, electricians),
secondary schools, and local
transportation systems. Gasoline service
stations and automobile repair garages
(for wastes other than waste lubricating
oil) comprise nearly 30 percent of these
non-manufacturing small generators of
hazardous waste.

The Agency has determined that the
enormous number of small generators, if
brought entirely within the Subtitle C
regulatory system, would far outstrip the
limited Agency resources necessary to
achieve effective implementation.

The information developed in the
rulemaking process has led EPA to
adopt, in the final regulations, a system
which incorporates various aspects of
the different approaches suggested in
the preamble to the proposed rule. The
final regulation sets low (1 to 100 kg/mo)
quantity exclusion limits for certain
extremely hazardous wastes; sets an
initial general exclusion limit for
generators of less than 1000 kg/mo of all
other hazardous wastes; and conditions
this general exclusion to assure that
excluded wastes are disposed of in
either authorized hazardous waste
management facilities or facilities
approved by.a State for municipal or
industrial wastes. EPA believes the
approach adopted will allow EPA and
the States to initially focus
implementation and enforcement of the
Subtitle C regulatory program on those
generators of hazardous waste who are
presently producing 99 peicent of all
hazardous waste. In addition, the
Agency will initiate rulemaking within 2
to 5 years to phase-in expanded Subtitle'
C coverage of small generators down to
those generating more than 100 kg/mo
quantities.

The final rule does not exempt
retailers from coverage as did the
proposed regulations. In the preamble to
the proposed rule the Agency stated its
belief that retailers rarely generate more
than 100 kg/mo. However, commenters

argued, and the Agency agrees, that
some retailers may generate extremely
hazardous wastes. Furthermore, some
generators, such as large hardware or
garden stores may generate substantial
quantities of hazardous waste. To the
extent that retailers do generate only
very small quantities, they will be
exempted by the exclusion level
provided in the regulations. Thus, in the
final regulation, retailers who generate
hazardous waste are subject to the same
requirements as any other generator.

The background document responds
fully to the diverse and numerous
comments received on the proposed
exemption of generators of small
quantities of hazardous waste. This
preamble will discuss the issue raised
most frequently during the comment
period-the consideration of hazard in
establishing quantity limitations for
hazardous wastes-and the rationale for
setting an initial quantity dxclusion of
1000 kg/mo and for phasing down the
exclusion to 100 kg/mo.

2. Consideration of Hazard in
Establishing Quantity Limitations. A
number of commenters stated that EPA
should use consideration of hazard in
determining the scope of regulatory
coverage. Two methods were suggested.
(1) Using quantity to define hazardous
waste pursuant to Section 1005(5) of
RCRA, i.e., determining the level for
each waste below which it does not
pose a substantial hazard to human
health and the environment when
improperly managed; or, (2) considering
the degree of hazard presented by a
particular waste to establish different
levels or types of controls. Although
both approaches are attractive, the
Agency lacks at present the ability to
use either approach in any extensive
fashion, and therefore has had to adopt
a general exclusion level.

3. Using Quantity to Determine That q
Waste is Hazardous. The Agency
considered whether the small quantity
issue could be addressed through
consideration of quantity in the
definition of hazardous waste.
Specifically, the Agency considered
whether small quantity exclusion limits
could be established by defining de
minimis quantities below which a waste
would not be hazardous under the
statutory definition in Section 1005(5) of
RCRA, Le., below which no substantial
hazard to human health and the
environment exists under conditions of
improper management. However, the
Agency has not been able to find a way
of determining de minimis quantities.
To do so would require knowledge not
only about the intrinsic properties of a
waste but also about the possible

exposures that attend various small
quantities of waste under various
plausible scenarios of waste
mismanagement. Such exposure
assessments require consideration of
waste properties, numerous site-specific
conditions, and alternative management
scenarios. For example, the levels of
exposure and hazard which could result
from leaching of toxic constituents from
a particular hazardous sludge in a
landfill would depend on factors such as
the persistence of the waste, site
hydrogeology. depth to the groundwater,
the attenuation of the constituent in the
underground environment (including
degradation of the constituent and its
dilution in the groundwater], and the
location of persons using the
groundwater. The problem is made more
complex by the fact that many wastes
may be managed in several alternative
ways, such as land disposal, treatment,
or incineration, and each of these types
of management exhibits different
exposure and risk patterns.

Given current knowledge and
information, these assessments cannot
be made for most wastes with sufficient
precision to determine the specific
quantities which represent a threshold
for finding a waste hazardous.
Therefore, the Agency has not been able
to establish de minimis quantities for
defining hazardous wastes. The Agency
must therefore consider all quantities of
any waste listed or identified in Part 261
to be hazardous.

4. Inability of the Agency to Use
Degree of Hazard. Because the Agency
was unable to use quantity in
determining whether a waste is
hazardous, it considered using degree of
hazard in determining the appropriate
quantity exclusion level. Commenters
heavily supported establishing exclusion
limits based on degree of hazard of
various wastes. These suggestions were
part of a broader set of comments which
recommended that the Agency establish
a degree of hazard system that placed
wastes into two or more levels of hazard
depending on the risk that those wastes
present to public health and the
environment. Commenters argued that
such a system could be used as a basis
for phasing regulatory coverage,
tailoring waste management standards,
and establishing small quantity
exclusion levels.

The Agency's response to the full
scope of the degree of hazard proposals
is included in the preamble to the Part
264 and 265 regulations being
promulgated today. As explained there,
the Agency has not adopted a degree of
hazard system in the final regulations.
Among other reasons, the Agency
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concluded that none of the degree of regulated, workload requirements would
hazard systems suggested by exceed resources available by 1100 to
commenters, nor any it could itself 1200 workyears. If generators of less
conceive', is capable of comprehensively than 100 kg/mo quantities were '
distinguishing different degrees of exempted from full regulation, the
hazard among the myriad of hazardous shortfall would be much less, but still a
wastes without application of very substantial 200 to 300 workyears.
subjective judgment. This precluded However, if generators of less than 1000
establishing small quantity exemptions kg/mo quantities are exempted, the
based on a hierarchy of hazard levels, shortfall is projected to be. less than 100

While the Agency has not found it workyears, about 5 percent of the total
possible to establish a comprehensive workload requirenents.
hazard ranking system, the Agency has The resource constraints and
•attempted on a limited basis to make shortfalls have direct significance for
hazatd distinctions in establishing small the operation of the entire regulatory
quantity cutoffs. The Agency has program. To expand the coverage to
established very low exclusion limits for smaller generators would require direct
certain very acutely toxic or otherwise sacrifices from other elements of the
hazardous chemical products (if program, most notably regulation and
discarded), off-specification derivatives enforcement of large generators,
of those products, and the.product permitting of treatment, storage and
containers and spill residues: The disposal facilities, and enforcement and
Agency may in the future establish inspection of these facilities.
specific (low)- exclusion limits for other Furthermore, with greater resource
highly hazardous wastes on a case-by-- demands and projected shortfalls,
case basis. greater difficulties are likely in the

5. Limited Administrative Resources ability of States to obtain authorization
Require Setting the Initial Exclusion to administer the program in li~u of the
Level at 1000 kg/mo. EPA has decided to Federal government.
adopt for the present time, a general- Given the enormity of the
exclusion level of 1000 kg/mo. The implementation task and the limited
Agency's basis for this decision is the administrative resources, EPA has been
current lack of sufficient administrative forced to make difficult allocation
resources to allow the Agency and the decisions. Expanding the coverage of
States to effectively regulate all generators would entail direct sacrifices
hazardous waste. Given that resource from other essential program
constraint, the Agency belieVes that the components. The-determination of the
overall level of environmental proper exclusion level in the final,
protection which can be provided will regulation represents a complicated
be greater if the Agency focuses balancing of a variety of factors. The
available resourceg on fully regulating decision reflects a judgment by the
wastes from large generators during the Agency that the overall environmental
early years of regulation implementation objectives will be best served by
rather than expanding the scope of selecting-a level which promises full and
regulatory coverage and achieving effective implementation of all elements
ineffectual implementation of a more of the program rather than one that
ambitious program. promises ineffective implementation of a

The primary reason for selecting 1000 more ambitious program.
kg/mo, i.e., the administrative Accordingly, EPA has decided to
impossibility of implementing at lower establish for the present time a
levels, deserves some elaboration. As conditioned exclusion of hazardous
noted earlier, regulation of all wastes from generators who produce
generafors of hazardous waste would - less than 1000 kilograms a month.-This
bring 760,000 persons into the regulatory level will enable EPA to direct its
system. Regulating only those persons attention to the effective regulation bf 99
who generate more than 100 kg/mo percent of the total wastes generated,
would exclude from the program 560,000 and will entail only insignificant, if any,
generators, 73.9 percent of the total. If- sacrifices in the task of issuing'permits
the exclusion level were set at'1000 kg/ - to hazardous waste management
mo, 695,000 generators or 91.2 perfent facilities.
would be excluded from regulation. At a In addition, the exclusion is not
5000 kg/mo level,-722,000 generators or unqualified; generators of small
94.7 percent would be excluded. quantities of hazardous waste must-

In 1981, the first full year of ensure that their wastes go to facilities
implementing the Subtitle C controls, that are approved by the State to handle
analyses of Agency and State workload municipal or industrial wastes. For most
requirements and available resources to of these facilities the commingling of
implement the Subtitle C controls small quantities of hazardous' waste
indicate that, if all generators were fully with large quantities of non-hazardous

waste is likely to minimize
environmental problems attributable to
the hazardous waste, particularly since
dilution levels at a 1000 kg exclusion are
generally at least 100 to 1. Importantly,
this approach will give State agencies
more flexibility in dealing with small
quantity generators. If a State
determines that certain types of
exempted hazardous waste should not
be managed in a particular non- •
hazardous facility, it can deal with that
situation directly.

The Agency considered other types of
reduced administrative or technical
requirements for exempted generators,
including various subsets of the full
Subtitle C requirements, A limited
number of commenters suggested
particular reduced requirements which
they felt would provide limited but
necessary controls. The Agency's
analysis of various reduced Subtitle C
requirements indicated that they would
either provide an insignificant level of
additional control, or that they would
not substantially reduce the
administrative burden of the full Subtitle
C requirements. Thus, the Agency
decided to impose only the condition
stated above.

6. Phasing Down the Coverage of
Small Quantity Generators. On the
basis of information presently available

- to the Agency, it appears that a general
exclusion level of 100 kg/mo wotild
betier achieve the environmental
protection objectives of Subtitle C.
Therefore, EPA intends to initiate
rulemaking within 2 to 5 years to expand
Subtitle C coverage down to generators
of 100 kg/mo. During this process, the
Agency will consider the need for any
special regulatory requirements to deal
with any unique problems associated
with these wastes.

A number of commenters argued that
phasing regulatory coverage of small
generators would significantly benefit
the administration of the hazardous
waste management program. The
Agency believes that because of limited
resources, the Agency must phase its
regulation of small generators to be able
to fully implement the Subtitle C
controls on large generators,
transporters, and waste management
facilities.

7. Environmental Considerations. The
information that the Agency was able to
develop on the environmental impacts of
different quantity cutoff levels was not
fully conclusive. However, the data
indicate that an exclusion level of 100
kg/mo, coupled with lower exclusions
for certain highly hazardous wastes, and
disposal of excluded waste in Subtitle C
or State approved facilities will, in most
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cases, minimize adverse impacts on
human health and the environment.

The review of damage cases tends to
support a 100 kg/mo exclusion level.
First, there were very few damage cases
involving quantities below that level.
Second, thos- few cases involved
indiscriminate dumping rather than
disposal in managed facilities. This
suggested that disposal of quantities less
than 100 kilograms in a managed facility
might provide sufficient environmental
protection, even if the managed facility
was not authorized to handle hazardous
waste. Of the 11 damage incidents
involving the disposal of less than 1000
kg quantities of hazardous waste in
managed facilities the environmental
damage or personal injury occurred in
nine of the incidents because of
mismanagement of single containers,
i.e., 55 gallon drums of ignitable,
corrosive or reactive materials. Setting
the exclusion level at 100 kg/mo would
in most cases ensure that single, full
drums would be properly packaged and
labeled, manifested and sent to Subtitle
C facilities. A higher exclusion level
would not provide this assurance.

Wastes generated by small quantity
generators at the 100 kg/mo exclusion
level comprise only 0.23 percent of all
hazardous waste. The environmental
analysis showed that these small
generator hazardous wastes are
typically mixed by the generator with
non-hazardous wastes and subsequently
disposed of in waste management
facilities for municipal waste. If these
mixed wastes were evenly distributed to
such facilities, the dilution ratio of non-
hazardous to hazardous waste would be
roughly 900 to 1 at a 100 kg/mo
exclusion limit.

Although even distribution will not
occur, EPA believes that very large
dilution ratios will result in most
situations with a 100 kg/mo exclusion
level. This is because 92 percent of the
small generators (producing less than
100 kglmo) are in the non-manufacturing
sector and are distributed in reasonable
proportion to population and, therefore,
in reasonable proportion to quantities of
diluting non-hazardous municipal
wastes. The effect of even distribution
and high dilution is to spread and,
thereby, minimize exposure and risk.
Although this effect cannot be assessed
with great precision, it is not
unreasonable to assume that human
health exposure and risk is significantly
reduced at dilution ratios of several
hundred to 1.

8. Resource Considerations. Projecting
administrative resources into the future
is inherently speculative, requiring
various assumptions and estimates of
State and Agency budgets, and

implemeptation workloads. The Agency
studies assumed constant budgets, and
predicted the administrative shortfall to
become exacerbated, rather than
reduced over time. Other projections,
presented in the background document
for small generators, also suggest some
resource difficulties in phasing-in the
coverage of small generators, but these
projections show that the resource
picture may improve over time. The
Agency, however, believes it is
appropriate to expand its regulatory
coverage of small quantity generators,
and will be seeking the budgetary
increases necessary to accomplish that
phasing. Additionally, once the
regulatory apparatus is in place and
operating, the Agency will be able to
reassess the ability to achieve more
comprehensive coverage by means of
allocating its resources differently than
presently projected. -

F. Section 261.6 (Special Requirements
for Hazardous Waste Which Is Used,
Re-used, Recycled or Reclaimed)

This section sets forth the
applicability of the Subtitle C
regulations to the storage and
transportation of hazardous waste
sludges and hazardous wastes listed in
Subpart D that are used, re-used.
recycled or reclaimed. It also provides
for the exclusion from regulation of all
other aspects of the use, re-use,
recycling or reclamation of hazardous
waste until EPA promulgates regulations
to the contrary. The content of and
rulemaking considerations that went
into this section are fully discussed in
Section IV. B. of this preamble.

V. Subpart B-Criteria for Identifying
Characteristics of Hazardous Waste and
fot Listing Hazardous Waste

A. Section 261.10 (Criteria for
ldentifying the Characteristics of
Hazardous Wastes)

Section 3001 of the Act requires EPA
to develop and promulgate criteria for
identifying the characteristics of
hazardous waste. The proposed
regulations identified two such criteria.
The first criterion was that the
characteristic be capable of being
defined in terms of physical, chemical or'
other properties which cause the waste
to meet the definition of hazardous
waste in the AcL This criterion
embodied the simple but fundamental
notion that a characteristic of hazardous
waste must be one which causes the
waste to be a hazardous waste within
the meaining of the statutory definition.
The second criterion was that the
properties defining the characteristic be
measurable by standardized and

available testing protocols. EPA adopted
this second criterion in recognition that
the primary responsibility for
determining whether wastes exhibit the
characteristics rests with generators. It
believed that unless generators were
provided with widely available and
uncomplicated test methods for
determining whether their wastes
exhibited the characteristics, the system
would prove unworkable. Largely in
reliance on this second criterion, EPA
refrained from adding organic toxicity,
carcinogenicity, mutagenicity,
teratogenicity, bioaccumulation
potential and phytotoxicity to the set of
proposed characteristics and instead left
it to listing mechanism to capture
wastes exhibiting these properties. EPA
considered the available test protocols*
for measuring these characteristics to be
either insufficiently developed or too
complex and too highly dependent on
the use of skilled personnel and special
equipment. Additionally, given the
current state of the knowledge
concerning such properties, EPA did not
feel that it could define with any
confidence the numerical threshold level
at which wastes exhibiting these
characteristics would present a
substantial hazard. Furthermore, it
questioned whether these tests
sufficiently took into account the
multiple factors which bore on the
question of the hazardousness of such
wastes.

EPA received a few comments on its
proposed criteria for identifying
characteristics, the most significant of
which addressed the appropriate use of
the identified characteristics. A number
of commenters contended that EPA did
not have authority to require generators
to assess their wastes in accordance
with the characteristics. These
commenters were generally concerned
about the burden placed on generators
by such a requirement and argued that
the characteristrics should only be used
by the Agency in listing hazardous
wastes. Other commenters believed that
EPA was fully justified in requiring
generators to assess their wastes in
accordance with the identified
characteristics and felt that this would
assure the broadest possible coverage
for hazardous wastes.

EPA disagrees with those commenters
who argue that EPA has no authority to
require generators to determine if their
wastes exhibit any of the
characteristics. Throughout the statute,
Congress made reference to two
alternative mechanisms for bringing a
waste into the hazardous waste
system-identification through
characteristics, and listing. If Congress
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had intended the identified
characteristics to be used solely by EPA
in listing wastes, then there would have
been no point in making a distinction
between these two mechanisms.
Consequently, since the determination
of whether a waste exhibits the
characteristics appears to require some
action by someone other than EPA, the
most reasonable interpretation of the
statutory languageis that it requires
generators to assess their wastes in
accordance with the EPA-identified
characteristics. This interpretation of
the statutory language is substantially
reinforced by the provision in Section
3002(4) that gerierators'mry be required
to furnish information on the general
chemical composition of their Waste-a
requirement which 'presumes testing.

The final regulation makes a few
slight changes in the language of the
criteria for identifying characteristics in
an attempt to clarify the meaning of the
regulation and better reflect EPA's
regulatory intent. First, EPA has omitted
reference to damage incidents and
scientific and technical information as
bases for identifying characteristics, out
of a conviction that this reference is
unnecessary and in partial agreement
with those who argued that damage
incidents should not be heavily relied on
in identifying characteristics.,Second,
EPA has omitted the redundant phrase
"can be defined in terms of specific,
physical, chemical, toxic, infectious, or
other properties of a solid waste." Third,
EPA has expanded the criterion of
"measurability" to make clear that any
test for measuring characteristics must
be within the capability of the generator
community and to provide that
characteristics such as reactivity need
not be accompanied by a testing ,
protocol if the characteristic can be
"reasonably detected by generators...
through their knowledge of the waste."
B. Section 261.11 (Criteria for Listing
Hazardous Waste)

In the proposed regulation, EPA
specified two criteria for listing
hazardous waste, The first criterion was

'that the waste possess one or more of
the identified characteristics. The
second criterion was that the waste
meet the definition of hazardous waste
found in Section 1004(5) of the Act.

The first criterion to a large extent
reflepted EPA's regulatory strategy at
the time of the proposal. Under that
strategy, EPA planned to identify and
quantitatively define all of the
characteristics of hazardous waste,
including organic toxicity,
carcinogenicity, mutagenicity,
teratogenicity, bioaccumulation
potential and phytotoxicity. Generators

would be'required to assesi their wastes
in accordance with these charadteristics
and EPA would list hazardous wastes
where it had data indicating the wastes
exhibited one of the identified
characteristics. Listing would thus play
a largely supplementary function and,
would serve as a device for injecting
certainty into the pr6cess of hazardous
waste determination. As noted above,
however, EPA has found it impossible to
fully effectuate this strategy because of
the lack of suitably uncomplicated test'
protocols, the difficulty of establishing

*numerical hazardous threshold levels for
these additional characteristics, and the
failure of the available test protocols to
fully indorporate all of the multiple
factors bearing on the hazards presented
by such characteristics.'

The second criterion was adopted
against the backdrop of this inability to
capture all hazardous vastes through
identified characteristics, and was
intended to give the Agency an
independent basis for capturing such
wastes. Although this proposed criterion
was admittedly somewhat general in'
nature, it implicitly incorporated the
more.specific criteria embodied in the
delisting requirements and the waste
codes which accompanied each listing-
provisions which made it clear that EPA
was specifically concerned with
radioactive, mutagenic,"
bioaccumulative, toxic organic and
infectious wastes. Thus, although EPA
appeared to have prescribed for itself a
very broad and inexact listing standard
in the -proposed regulation, in actuality
-the Agency followed a fairly
particularized set of criteria in listing
wastes.

EPA received a large number of
comments in response to its proposed
criteria for listing. None of these
commenters objected to EPA's first
criterion for listing wastes that exhibit
one of the characteristics. A large
number of commenters, however,
objected to the second criterion. Many
of these commenters felt that the mere
articulation of the statutory definition as
the basis for listing was circular and
constituted an abrogation of EPA's
statutory duty to establish criteria for
listing which expand upon the statutory
definition. Others argued that the
second criterion was inappropriate
because it failed to take into
consideration such things as
concentration, degradation potential
and bioaccumulation potential-factors
which are specifically mentioned by the
Act. -

EPA agrees that the proposed
criterion for listing wastes which do not
exhibit any of the characteristics was as

N

a general matter, too broad.
Accordingly, we have promulgated a
considerably expanded and more
specific set of criteria to take the place
of the proposed criterion. These criteria
are broken down into two categories-
criteria for listing acutely hazardous
waste and criteria for listing toxic
waste.

The criteria for listing acutely
hazardous waste are intended by EPA to
serve as the criteria for identifying
wastes which are so hazardous that
they can be said to meet part (A) of the
statutory definition of hazardous
waste-i.e., wastes which may "cause,
or significantly contribute to an increase
in serious irreversible, or incapacitating
reversible, illness", regardless of how
they are managed. It is EPA's conviction
that most wastes are hazardous only
because they "pose a substantial
present or potential hazard to human
health or the environment when
improperly managed" and thus meet
part (B) of the statutory definition of
hazardous waste. Nevertheless, EPA
recognizes that there are wastes which
are so acutely hazardous that they can
be considered to present a substantial
hazard whether improperly managed or
not. EPA has defined this category of
wastes to include those which have
been shown to be fatal to humans in low
doses or have been shown in
mammalian studies to have an oral LD
50 toxicity of less than 50 milligrams per
kilogram, (as determined using rats), an
inhalation LC 50 toxicity of less than
2000 milligrams per cubic meter (as
determined using rats), or a dermal LD
50 toxicity of less than 200 milligrams
per kilogram (as determined using
rabbits). Numerous government agencies
and private organizations, including the
Department of Transportation, the
Consumer Product Safety Coinmission
and the National Academy of Sciences,
recognize that substances exhibiting
these LD 50 and.LC 50 toxicities are so
potentially lethal as to be considered
poisonous or acutely toxic. EPA has also
defined this category of wastes to
include wastes, such as explosives,
which otherwise meet part (A) of the
statutory definition of hazardous waste.
This has been done in recognition that
wastes may be acutely hazardous even
if they are not toxic. Inasmuch as a
waste will meet the acutely hazardous
criteria only when the wh6le waste,
rather than just its cohstituents, presents
an acute hazard, EPA has employed and
intends to employ these criteria
primarily to list the discarded pure
chemical substances and associated
materials specified in § 261,33. EPA
recognizes, however, that there may be
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wastes such as wastes containing
substantial concentrations of potent
carcinogens which meet these criteria
even though they are not pure
substances.

The criteria for listing toxic wastes
are intended by EPA to identify all those
wastes which are toxic, carcinogenic,
mutagenic, teratogenic, phytotoxic, or
toxic to aquatic species. These criteria
provide that a waste will be listed
where it contains any of a number of
designated toxic constituents-unless,
after consideration of certain specified
factors, EPA concludes that the waste
does not meet part (B) of the statutory
definition of hazardous waste. As in the
proposed regulation, the ultimate
requirement for listing a waste as
hazardous is whether it meets the
definition of hazardous waste found in
the Act. Unlike the proposed regulation,
however, the final criteria significantly
channel the route the Agency must
follow in determining whether a waste
meets the statutory definition. The first
inquiry which must be made under the
final criteria is whether the waste
contains any of the toxic constituents
listed in Appendix VIII. These
constituents are ones which have been
shown in reputable scientific studies to
have'toxic, carcinogenic, mutagenic or
teratogenic effects on humans or other
life forms and include such substances
as those identified by the Agency's
Carcinogen Assessment Group.
Consequently, the presence of any of
these constituents in the waste is
presumed to be sufficient to list the
waste unless after consideration of the
designated multiple factors, EPA
concludes the waste is not hazardous.
These multiple factors include the type
of toxic threat posed, the concentrations
of the toxic constituents in the waste,
the migration potential, persistence and.
degradation potential of the toxic
constituents, the degree to which the
toxic constituents bioaccumulate in
ecosystems, the plausible types of
improper management to which the
waste could be subjected, the quantities
of waste generated, and other factors
not explicitly designated by the Act,
inclpding damage incidents involving
wastes containing the toxic constituents
and actions taken by other
governmental agencies with respect'to
the waste or its toxic constituents.

EPA has adopted this flexible,
multiple factor approach to listing rather
than the formulaic approach embodied
in the characteristics because it
considers this approach to be better able
to accommodate itself to complex
determinations of hazard. EPA further
believes that this multiple factor

approach was to some extent
contemplated by Congress. Most of the
factors selected are specifically
mentioned in Section 3001 of the Act.
Additionally, the report which
accompanied the Senate bill provided
that at a minimum the Administrator
should designate as hazardous each
mixture of solid waste which contained
a toxic or hazardous substance listed in
section 112 of the Clean Air Act or
section 307(a) and section 311(b) of the
Clean Water Act unless he determined
that the waste did not meet the criteria
for identifying hazardous wastes. Senate
Report 94-988, 94th Cong., 2d Sess. at 14.
Thus the Senate bill, like EPA's final
regulations, envisioned a presumption in
favor of listing based on the presence of
a toxic constituent in the waste which is
rebuttable by a consideration of further
factors. Although the Senate version of
the bill was not adopted, the concept
embodied therein was not specifically
rejected in the final statute, providing
some further basis for concluding that
EPA's approach for listing toxic wastes
reflects congressional intent.

As can be seen from the above
discussion, the final criteria for listing
reflect a change in emphasis in the
Agency's regulatory strategy. EPA is not
fully confident that it can suitably define
and construct testing protocols for the
characteristics of organic toxicity,
carcinogenicity, mutagenicity,
teratogenicity, bioaccumulation
potential, phytotoxicity, radioactivity
and infectiousness, and is consequently
relying on the listing mechanism to bring
wastes exhibiting these properties into
the system. One negative aspect of thrs
change in approach is that it shifts to
EPA t primary burden for identifying,
analyzing and evaluating these wastes
with the result that it may take longer to
achieve full regulatory coverage. This
negative aspect is substantially offset,
however, by the greater flexibility and
assurance which the listing approach
provides, especially when accompanied
by the delisting procedure.

A notable difference between the
approach embodied in the
characteristics and the approach
embodied in the criteria for listing is
that EPA attaches less emphasis to
waste constituent migration and
subsequent environmental fate in the
listing mechanism than in the
characteristics. This is nowhere better
demonstrated than in the listing of
waste which contain primary drinking
water standards contaminants. In listing
wastes which contain primary drinking
water standards contaminants EPA has
elected to focus, in the first instance, on
the actual presence of the toxic

constituent in the waste and to treat
other factors such as migration potential
as essentially mitigating considerations
which might render the waste non-
hazardous. EPA feels justified in
concentrating primarily on the
composition of the waste because the
listing mechanism allows for a more
individualized consideration of hazard
and because the delisting procedure
affords generators an opportunity to
demonstrate, through reliance on the
specified factors, that their waste is not
in fact hazardous. In the case of wastes
exhibiting the characteristic of EP
toxicity, on the other hand, there is no
opportunity to make such a
demonstration-since the test
prescribed in the characteristic
constitutes a final determination of
hazard. Consequently, out of concern
that the characteristic not be
overinclusive. EPA has placed
somewhat greater emphasis on
migration potential and has rigorously
incorporated this consideration into the
EP test.

As noted in section IIlA3. of this
preamble, EPA intends to supplement
the listing criteria to allow listing of
radioactive and infectious wastes. We
are deferring promulgation of the criteria
for listing radioactive wastes because
we want to wait until Congress has
spoken on this issue and because
deferral will give EPA more time to
refine its standards for listing these
wastes and to coordinate these
standards with the regulations
governing used. re-used recovered, and
reclaimed wastes. We are similarly
deferring promulgation of the criteria for
listing infectious wastes because we
have not finished developing the
treatment standards applicable to such
wastes.

A few clarifying changes have been
added to the final regulation. First, the
regulation provides that EPA may list
classes or types of wastes if it has
reason to believe that all wastes within
the class or type typically or frequently
are hazardous. Second, the regulation
provides that the criteria for listing will
be used to establish the exclusion limits
for acutely toxic wastes generated by
small generators. These exclusion limits
are referred to in § 261.5(c].
VI. Subpart C-CharacteristicS'of
Hazardous Waste
A. Section 26.20-General

This section is largely self-
explanatory. It states that a solid waste
is a hazardous waste if it exhibits any of
the characteristics of hazardous waste,
explains the assignment of EPA
Hazardous Waste Numbers, and
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explains the method for obtaining a
representative sample in testing for
characteristics. Rather than specifying
particular procedures to be used in
obtaining representative samples,'EPA
is simply requiring the regulated
community to obtain samples which
meet the definition of representative
sample found in Part 260 of the
regulations. To provide some guidance
concerning compliance with this
requirement, EPA will consider ftiy
sample obtained using the sampling
methods indexed in Appendix I to be a
representative sample within the
meaning of the Part 260 definition. Since,
however, these sampling methods are.
not being officially required by EPA
anyone desiring to use a different
sampling method may do so without
demonstrating the equivalency of that
method under the procedures set forth in
§ 260.21. . I I

B. Section 261.21 (Characteristic of
Ignitability)

In the proposed regulation, EPA
defined ignitable waste to include the
following: (1) Liquids having a flashpoint
of less than 1400 F (60* C) (2) non-liquids
liable to cause fires through friction,
absorption of moisture, spontaneous
chemical change or retained heat from
manufacturing or liable, when ignited, to
burn so vigorously and persistently as to
create a hazard (3) ignitable compressed
gases and (4) oxidizers.

EPA's objective was to identify
wastes capable of causing fires during
routine transportation, storage and
disposal and wastes capable of severely
exacerbating a fire once started. Such
fires, EPA recognized, pose a particular
danger to transportation and disposal.
personnel and also threaten the general.
public by generating toxic fumes and
creating convection currents which
transport toxic particulates to the
surrounding area. EPA adopted the
Department of Transportation's
definitions of ignitable compressed gas
and oxidizer and borrowed heavily from
the Department of Transportation's
definition of non-liquid ignitable
because it believed these definitions
adequately reflected routine waste
management conditions. At the same
time, it chose a flashpoint limit for*
ignitable liquid wastes different from
that specified by the Department of
Transportation's "flammable" liquid
category because it believed that the
flashpoint limit specified by the
Department of Transportation did not
fully reflect conditions likely to be
encountered during routine waste
management.

A large number of commenters argued
that EPA should adopt the Department

of Transportation's 1000 F flashpoint for
flammable liquids. These commenters
argued that EPA's adoption of a
different flashpoint limit from the
Department of Transportation is not
justified by conditions likely to be
encountered during waste management
and will create undue confusion in the'!
regulated community.

The Agency'disagrees with these
commenters. A number of EPA studies
reveal that ambient temperatures of 140"
F are regularly encountered during
landfill disposal. In such environments,
liquid wastes with flashpoints lower
than 140 F will readily volatilize and
can be easily ignited by the numerous
ignition sources to which wastes are
exposed-during management. The need
to regulate such wastes is borne out by
an early Department of Transportation
study which recommended that the'
Department of Transportation adopt a
flashpoint limit of 140 F for flammable
liquids because temperatures of this
order can be encountered during
transportation. The commenters who
argue that EPA's 1400 F flashpoint limit
is not justified by waste management
conditions forget that, through the
creation of its "combustible liquid"
category, the Department of
Transportation regulates liquids with
flashpoints of up to 200' F-a tacit
acknowledgement that EPA's 1400 F
flashpoint is well within the sphere of
potential concern.

EPA does not believe that its ignitable
liquids category will create undue
confusionin the regulated community.
The term "ignitable" was specifically
chosen to eliminate confusion between
EPA's "ignitable" liquids category and
the Department of Transportation's
"flammable" 'liquids category.
Furthermore, EPA's ignitable liquids
category is one with which the regulated
community should already be familiar
since it encompasses Class I and Class
II liquids in the National Fire Protection
Association's classification scheme.
While EPA believes that maintaining
consistency between its definitions of
hazard and those of the Department of
Tran~portation is a desirable goal, it
does not believe that such consistency
should be achieved at the'expense of
human health and environmental
protection.

A number of commenters argued that
the 140" F flashpoint for liquids
improperly included many liquid wastes
such as wine and some latex paints
which exhibit low flashpoints because
of their alcohol content but do not
.sustain combustion because of the high
percentage of water present.

EPA agrees that such wastes should
not be designated as hazardous, but

unfortunatelyhas no data on hand
which identifies the correlation between
the concentration of alcohol in such
wastes and the established flashpoint of
1400 F. Accordingly, it has for the time
being opted to follow the Department of
Transportation's lead and exclude from
its ignitable liquids category aqueous
solutions containing less than 24 percent
of alcohol by volume. This exclusion
will remove from the ignitability
characteristic liquid wastes which the
Agency knows may flash but not sustain
combustion. In the meantime, EPA
hopes to undertake further study to
determine whether another exclusion
limit is more appropriate and to
evaluate tests which might be capable of
identifying wastes which exhibit this
phenomenon.

Many commenters argued that the
proposed definition of solid ignitable
wastes was too vague and that a testing
protocol was needed to provide proper
guidance. A number of these
comnienters took particular issue with
the phrase ". . . or when ignited burns
so vigorously and persistently as to
create a hazard during its management
• . ." which they felt could be construed
to include such non-hazardous materials
as bark, wood chips, wastepaper,
sawdust, corrugated boxes, etc.

EPA agrees that the proposed
definition of solid ignitable wastes was
perhaps imprecise and could stand
clarification. It has no intention of
designating such things as wastepaper
and sawdust to be hazardous and is
only interested in capturing the small
class of thermally unstable solids which
are liable to cause fires through friction,
absorption of moisture or spontaneous
chemical changes. Accordingly, to
eliminate any misunderstanding, we
have changed the definition of ignitable
solid to read ". . and when ignited
burns so vigorously and persistently that
it creates a hazard."

Although EPA would have preferred
providing a test method for identifying
ignitable solids, it has determined, after
diligent inquiry, that there are no test
methods capable of accurately
identifying the small class of ignitable
solids to which its regulation is directed.
EPA is presently working with the
Department of Transportation and other
organizations to correct this deficiency,
In the meantime, the absence of a test
should not cause too much of a problem
since generators of thermally unstable
solids, like generators of reactive
wastes, are likely'to be aware that their
waste exhibits this property.

A number of commenters argued that
EPA improperly included in its
definition of ignitable solids, wastes
such as slags which are liable to cause
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fires through "retained heat from
manufacturing or processing."

EPA agrees that these wastes should
not be designated as hazardous and has
accordingly deleted the phrase "or
retained heat from manufacturing or
processing" from the definition of
ignitable solids. EPA was originally
concerned that wastes such as slags, if
placed in a landfill, could present a
hazard by raising the temperature of
other wastes to their flashpoints. It is
now convinced that the likelihood of
such high volume wastes being placed in
a landfill is sufficiently small as not to
warrant their regulation.

C. Section 261.22 (Characteristic of
Corrosivity)

In the proposed regulation, EPA
defined corrosive wastes to include (1)
aqueous wastes exhibiting a pH of less
than or equal to 3 or greater than or
equal to 12 and (2) liquid wastes capable
or corroding steel at a rate greater than
0.250 inches per year. This definition
attempted to address the various
hazards presented by corrosive wastes.
EPA chose pH as one barometer of
corrosivity because wastes exhibiting
low or high pH can cause harm to
human tissue, promote the migration of
toxic contaminants from other wastes,
react dangerously with other wastes,
and harm aquatic life. EPA chose metal
corrosion rate is its other barometer of
corrosivity because wastes capable of
corroding metal can escape from the
containers in which they are segregated
and liberate other wastes.

A majority of commenters argued that
the proposed pH limits were unduly
stringent. These commenters pointed out
that the proposed upper pH limit of 12.0
would include many otherwise non-
hazardous lime-stabilized wastes and
sludges, thereby discouraging use of this
valuable treatment technique. They
further pointed out that the proposed
lower pH limit of 3.0 would include a
number of substances generally thought
to be innocuous and many industrial
wastewaters prior to neutralizatiori.
They questioned EPA's assertion that
the proposed lower pH limit was needed
to protect against tissue damage.

EPA agrees that the proposed pH
limits were unnecessarily stringent and
has accordingly adjusted the upper pH
limit to 12.5 and the lower pH limit to
2.0. In originally establishing the
proposed limits, EPA was confronted
with the difficulty that while the
tendency to promote the solubilization
of heavy metal contaminants and to
cause harmful reactions generally
increases as pH approaches the upper
and lower limits of the pH scale, there
are no threshold levels for these effects.

Consequently, to a significant extent,
EPA based the proposed pH levels on
studies demonstrating a correlation
between pH and eye tissue damage.
Since eye tissue is considered to be
more sensitive than other human tissue,
the proposed pH levels were
unnecessarily conservative and had the
unintended effect of inhibiting the use of
such beneficial processes as the lime
stabilization of wastes. The expanded
pH range being adopted today rectifies
this problem by excluding such things as
lime stabilized wastes from the system.
It also addresses the problem of tissue
damage more realistically while at the
same time providing ample protection
against the solubilization of toxic
contaminants and dangerous reactions.

A number of commenters commented
on the need for addressing percent
acidity and alkalinity in the pH
provision of the corrosivity
characteristic. A few commenters
favored adding percent acidity/
alkalinity to the pH provision because it
would provide useful information for
disposal purposes. Most commenters,
however, felt that percent acidity/
alkalinity should not be addressed
because it would not add significantly to
the determination of hazard and would
require the use bf a more complicated
measurement technique.

EPA agrees with most commenters
that the addition of percent acidity/
alkalinity to the pH provision is
unnecessary. Percent acidity/alkalinity
provides an indication of the capacity of
a waste to resist a change in pH and
therefore to aid in the assessment of the
hazard presented by a waste over the
long term. However, it adds little to the
assessment of the hazard posed by the
waste during transportation, storage and
initial disposal. Furthermore, because
the capacity of a waste to retain low or
high pH is as much a function of its
disposal or storage environment as of its
percent acidity/alkalinity, the Agency
knows of no scientifically valid basis
upon which to establish hazardous
threshold levels of percent acidity/
alkalinity. Accordingly, EPA has elected
not to address percent acidity/alkalinity
in the corrosivity characteristic.

A few comments were received on the
need for including corrosive solids in the
corrosivity characteristic. All advocated
including solids in the corrosivity
characteristic but none described
situations where the improper disposal
of such wastes would be likely to cause
damage.

EPA has concluded that, inasmuch as
the great majority of wastes are
presumed to be in liquid or semi-liquid
form, there is no demonstrated need to
address corrosive solids at this time.

EPA will, however, continue to seek
information on the dangers presented by
these wastes and will consider specific
regulatory measures if the need for more
control becomes apparent.

A number of commenters suggested
that the corrosivity characteristic should
address tissue damage more directly
and employ a skin corrosion test.
Several of these commenters pointed to
a Consumer Product Safety Commission
survey which ostensibly casts doubt on
the ability of pH to predict tissue
damage.

EPA believes that there is sufficient
correlation between pH and tissue
damage to justify the use of pH in a
regulatory context, especially in view of
the fact that it is using pH as a multi-
purpose measure of many elements of
concern. Requiring the regulated
community to conduct skin corrosion
tests, which necessitate the
maintenance of special facilities and
skilled personnel. would prove
unnecessarily burdensome and would
yield little in the way of extra results.
Accordingly. EPA is not including a skin
corrosion test in the final regulation.

At least one commenter noted that the
NACE metal corrosion test specified in
the proposed regulations permits
variation in a number of test conditions.

To correct this problem, EPA has
standardized the conditions of the
NACE test in its test methods guidance
manual and has required generators to
utilize this standardized version in
running the test.

D. Section 261.23 [Characteristic of
reactivity)

The proposed regulation defined
reactive wastes to include wastes which
(1) readily undergo violent chemical
change (2) react violently or form
potentially explosive mixtures with
water (3) generate toxic fumes when
mixed with water or, in the case of
cyanide or sulfide bearing wastes, when
exposed to mild acidic or basic
conditions (4) explode when subjected
to a strong initiating force (51 explode at
normal temperatures and pressures or
(6) fit within the Department of
Transportation's forbidden explosives,
Class A explosives, or Class B
explosives classifications.

This definition was intended to
identify wastes which, because of their
extreme instability and tendency to
react violently or explode, pose a
problem at all stages of the waste
management process. The definition
was to a large extent a paraphrase of
the narrative definition employed by the
National Fire Protection Association,
although test protocols for measuring
thermal and shock instability were
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prescribed as a partial aid in assessing
reactivity. The Agency chose to rely on
a descriptive, prose definition of
reactivity because the available tests for
measuring the variegated class of effects
embraced by the reactivity definition
suffered from a number of deficiencies.

EPA received a large number of
comments which argued that the prose
definition of reactivity employe'd by EPA
is too indefinite and vague and gives
generators inadequate guidance in
assessing the reactivity of their waste.
These comments advocated replacing
the prose definition with a numerically
quantified definition accompanied by
appropriate testing protocols.

EPA has attempted where possible to
define hazardous waste characteristics
in terms of specific, numerically
quantified properties measurable by
standardized testing protocols. The
available test methods for reactivity,
however, suffer from a number of
generic and individual shortcomings
which make a numerically quantified
definition with accompanying test
protocols inappropriate. First, these
tests are too restrictive in scope and
confine themselves to measuring how
one specific aspect of reactivity
correlates with a specific initiating
condition or stress. No test is
sufficiently general to even begin to
measure the variety of different stresses
and reactions found within the reactive
classification. Second, because the
reactivity of a waste sample is a
function not just of its intensive
properties such as density and
composition but also of its extensive
properties such as mass and surface
area, the reactivity of the sample as
measured by the tests willnot
nece~sarily reflect the reactiviW of the
whole waste. Third, most of the
available tests are not of the "pass-fail"
type and require subjective
interpretation of the results.

The unavailability of suitable test
methods for measuring reactivity should
not cause problems. Most generators of
reactive wastes are aware that their
wastes possess this property and require
special handling. This in because such
wastes are dangerous to the generators'
own operations and are rarely generated
from unreactive feed stocks.
Consequently, the prose definition
should provide generators with
sufficient guidance to enable them to
determine whether their wastes are
reactive.

A number of commenters argued that
the two proposed test methods for
measuring reactivity were, among other
things, unreliable and difficult to
interpret. EPA agrees with these
commenters that the two proposed test

methods-the Explosion Temperature
Test and the Bureau of Explosives shock
instability test suffer from a number of
inadequacies and add little to the prose
definition. Although the Explosion
Temperature Test was originally thought
to be asuitable method for measuring
one aspect of reactivity, field testing
demonstrates that this test requires
subjective interpretation of the results.
Re-evaluation of the shock instability
test suggests that it too possesses
problems which make its utility as a
measure of reactivity questionable-
especially in view of its narrow scope.
Accordingly, EPA has stricken these two
tests from the regulations except to the
extent the Department of
Transportation's definition of Class A

- explosives requires use of the shock
instability test.

Several commenters took issue with
* the inclusion in the reactivity definition
of any waste which "generates toxic
gases, vapors or fumes when mixed with
water" and "any cyanide or sulfide
bearing waste which can generate toxic
gases, vapors or fumes when exposed to
mild acidic or basic conditions." These
commdrnters -complained that this
language lacks specificity. As an
example, they noted that quite a few
things contain sulfides and cyanides in
trace amounts and can generate minute
quantities of hydrogen sulfide or
hydrogen cyanide under acidic or basic
conditions.

EPA agrees that the language in
question could benefit from clarification.
It has accordingly amended the
regulation to include only those wastes
which generate toxic gases, vapors and
fumes in "a quantity sufficient to
present a danger to human health or the
environment" It has also specified that,
by mild acidic or basic conditions, it
means pH conditions of between 2 and
12.5. This pH range was chosen because
only waste inside this pH range can be
managed without regard to the
prohibitions imposed by Subtitle C.
Consequently, these pH conditions are
likely to be the most stringent
encountered by cyanide and sulfide
bearing wastes.

E. Section 261.24 (Characteristic of EP
Toxicity)

There is persuasive evidence that the
contamination of groundw'ater through
the leaching of waste contaminants from
land disposed wastes is one of the most
prevalent pathways by which toxic
waste constituents migrate to the
environment. EPA's damage files
contain numerous incidents of
groundwater pollution resulting from the
indiscriminate dumping and improper
landfilling of wastes. Additionally, the

legislative history of RCRA is replete
with indications that such groundwater
contamination was one of Congress'
primary areas of concernin the
proposed regulation, EPA addressed this
problem by developing a test procedure
called the Extraction Procedure (EP)
designed to identify wastes likely to
leach hazardous concentrations of
particular toxic constituents into the
groundwater under conditions of
improper management. Under this
procedure, constituents were extracted
from the waste in a manner designed to
simulate the leaching action that occurs
in landfills. This extract was then
analyzed to determine whether it
possessed any of the toxic contaminants
identified in the National Interim
Primary Drinking Water Standards
(NIPDWS). If the extract contained any
of the contaminants in concentrations 10
times greater than that specified in the
National Interim Primary Drinking
Water Standards, the waste was
considered to be hazardous.

Like other test procedures employed
to identify hazardous characteristics, the
.EP was intended to serve as a quick test
for identifying wastes which are capable
of posing a substantial present or
potential hazard when improperly
managed. Consequently, in devising the
test, EPA necessarily had to make
certain assumptions about the improper
management to which toxic wastes
capable of contaminating groundwater
are likely to be subjected. In making
such assumptions, EPA believed It
important to employ a reasonably
conservative mismanagement
scenario-in view of the statutory
mandate to protect human health and
the environment, the broad statutory
definition of hazardous waste and also
because the phenomenon of long term
leaching is only incompletely
understood. On the other hand, EPA
considered it important not to utilize a
wholly implausible mismanagement
scenario, since by doing so it would end
up regulating as hazardous those wastes
which were quite unlikely to ever cause
a problem.

The result of these deliberations was
a decision to model the EP upon a
mismanagement scenario for toxic
wastes which constitutes a prevalent
form of improper management-namely,
.the co-disposal of toxic wastes in an
actively decomposing municipal landfill
which overlies a groundwater aquifer.
EPA realized in making its co-disposal
assumption that actively decomposing
municipal waste'landfills generate more
aggressive leachate media than other
landfills and thus, that its assumption
was a relatively conservative one, It

I
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nevertheless believed the co-disposal
assumption to be reasonable, first,
because wastes are customarily
landfilled, second, because most
categories of waste have the potential to
be disposed of in municipal waste
landfills, third, because the predicted
degree of contaminant concentration in
leachate could occur with respect to
wastes which are not likely to be
disposed of in municipal landfills and
fourth, because Congress expressed
particular concern about the disposal of
toxic wastes in municipal landfills. EPA
also realized its assumption that the
landfill overlies a groundwater aquifer
was a relatively conservative one. It
believed, however, that this assumption
was consistent with its concern for the
disposal of wastes in environmentally
sensitive areas and with the fact that a
groundwater body, once contaminated,
may remain contaminated for a number
of years. Furthermore, it believed this
assumption to be somewhat mitigated
by its further assumption that there
would be some attenuation in the
concentration of toxicants in the
leachate between the point the leachate
leaves the disposal site and the point the
toxicants reach environmental
receptors.

Taking these assumptions as its
framework, EPA developed the EP test
to simulate the physical processes which
would occur in an actual landfill
characlerized by thdse assumptions. To
simulate the acidic leaching medium
which occurs in actively decomposing
municipal landfills, EPA chose to
employ an acetic acid leaching medium
with a pH of 5.0 (_0.2). To simulate the
leaching process, EPA specified a
procedure requiring mixing of the solid
component of the waste with the acidic
leaching medium for a period of 24
hours. To duplicate the attenuation in
concentration expected to occur
between the point of leachate
generation and the point of human or
environmental exposure, EPA applied a
dilution factor of 10 to the concentration
of toxic constituents observed in the test
extract.

EPA was convinced that the proposed
EP represented a valid and acceptable
test for identifying wastes likely to leach
toxic constituents into groundwater.
Because, however, this test was
innovative in character and reflected a
fair amount of groundbreaking inquiry, it
drew the greatest response from the
public of all the test protocols utilized in
identifying the characteristics. The most
important of these comments are
discussed below.

A number of commenters expressed
disagreement with EPA's proposed use

of a 10-fold dilution factor to calculate
the attenuation in toxicant
concentration expected to occur
between the point at which the leachate
leaves the waste and the point of human
or environmental exposure. Some
commenters thought that the 10-fold
dilution factor was too liberal and that
no dilution factor would be more
appropriate. The majority felt that the
10-fold dilution factor was too
conservative and that a higher dilution
factor would be more appropriate.

Choosing an attentuation factor which
reasonably represents the amount of
attenuation likely to occur in the real
world was one of the most difficult
problems EPA faced in formulating the
EP-a problem which reflects in
microcosm many of the difficulties of
modeling complex physical processes
with a short term test. As leachate
migrates verticdlly from the landfill site
towards the groundwater strata, a
number of attenuating processes can
occur-including adsorption, absorption,
ion exchange, filtration, and dilution.
When the leachate enters the
groundwater zone its movement changes
from vertical to horizontal and it will
tend to form a slug or plume of
contaminated water rather than mix
generally with the groundwater flow.
This plume of contaminants may
experience some dilution, depending on
the local geology, the groundwater flow,
and the nature of the contaminants.
Once the plume of contaminated water
is drawn into a pumping well, some
further dilution tends to take place,
depending upon the amount of water
withdrawn and the rate at which it is
withdrawn. Unfortunately, all these
attenuation mechanisms are dependent
upon site specific conditions. While
some sites may exhibit attenuation of
500-fold, others will exhibit very little
attenuation at all. Moreover over time, a
site that originally exhibits 500-fold
attenuation may become so saturated
that the attenuation mechanisms no
longer work and the site begins to flush
at the same rate at which it is charged.

In order to formulate a reasonable
dilution factor, EPA assumed in the
proposed regulations that leachate from
the landfill passed unattenuated through
the soil underlying the landfill to the
groundwater zone and that drinking
water wells were situated 500 feet down
gradient from the landfill site. Relying
on projections from a mathemalical
model which incorporated these
assumptions and on empirical data from
field analyses, EPA concluded that a
dilution factor of 10 was a conservative,
but reasonable, figure.

EPA has had an opportunity to
carefully re-evaluate its original choice
of a dilution factor and is now of the
opinion that the 10-fold dilution factor
was inappropriate. A number of
considerations have prompted it to come
to this conclusion. In the first place, EPA
is concerned that, while the dilution
factor plays a critically important role in
determining the scope of coverage of the
EP, there is relatively little empirical
data upon which to base such an
attenuation factor. It is consequently
somewhat troubled by its assumption
that the soil underlying the landfill is a
delay mechanism only and that there is
no attenuation in the concentration of
toxic contaminants between the point of
actual leachate generation and arrival at
the groundwater aquifer. Second, in
view of this uncertainty, EPA attaches
some importance to the fact that there is
no variance or "delisting" procedure for
wastes which fail the EP. This absence
of a variance procedure, while perfectly
permissible, tends to magnify the
consequences of a wastes being
anomalously brought into the system by
the EP. Third, EPA believes the EP to be
a somewhat less precise instrument than
the listing mechanism for determining
hazard, inasmuch as the EP fails to take
into account factors such as the
concentration of toxicants in the waste
itself and the quantity of waste
generated which could have a bearing
on the hazardousness of the waste. EPA
consequently prefers to entrust
determinations of marginal hazard to
the listing mechanism rather than to the
EP.

On the basis of these considerations,
EPA has decided, pending the
completion of further studies, to alter the
proposed dilution factor by adopting an
attenuation factor of 100. EPA is
adopting a 100-fold attenuation factor
because it is confident that anything
which fails the EP at this factor has the
potential to present a substantial hazard
regardless of the attentuation
mechanisms at play. If forthcoming
studies demonstrate that another
attenuation factor is more appropriate
EPA will adjust the dilution factor
accordingly.

EPA does not intend this alteration in
the dilution factor to constitute what
may be perceived as an untoward
relaxation of the EP. It is simply electing
to exercise a degree of caution in the
face of the lack of empirical
substantiation for its EP leaching test to
ensure that the EP only captures wastes
which are certain to present a
substantial hazard. Since this alteration
of the attenuation factor is based as
much on EPA's desire to engage in
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cautionary rulemaking as on an "
environmental re-evaluation of the
attenuative processes which influence
concentrations in leachate, EPA has
listed and intends to continue to list
wastes which have extract
concentrations of less than 100-times
drinking water standards. This listing
will to a significant degree compensate
for the alteration in the attenuation
factor and will prevent the overall
coverage of the Subtitle C regulations
from being measurably reduced.

A number of commenters argued that
EPA improperly based the EP on a
mismanagement scenario which
assumed co-disposal in the acidic
environment of a municipal waste
landfill. These commenters generally
argued that the co-disposal assumption
is inapplicable to numerous classes of
waste which are never co-disposed with
municipal Wastes and which do not
leach at the aggressive rates
characteristic of co-disposal situations.
These commenters suggested that EPA
employ an alternative leachate medium,
such as distilled water, for those^ wastes
which are unlikely to be co-disposed
with municipal wastes.

EPA disagrees with these
commenters. EPA believes that the level
of leachate concentration predicted by
the EP is reasonably in keeping with the
concentrations which could realistically
occur in most waste management
situations and that employment of an
acidic leaching medium is therefore
appropriate. Most wastes, even those
which are unlikely to be disposed of in a
municipal landfill, are likely to come
into contact with some form of acidic
leaching media during their management
histories or could otherwise encounter
environments which could cause them
to leach comparable levels of toxic
constitutents. Furthermore, inasmuch as
the phenomenon of long term leaching is
not well understood and there is no
consensus within the scientific
community on a short term leaching test,
EPA believes ithas the power to employ
a leaching model which fails to take into
account the physical processes affecting
particular generators even if this model
errs on the side of caution. See, Ethyl
Corp. v. EPA, 541 F.2d 1, 24-29 (D.C. Cir.
1976 en hanc); Hercules, Inc. v. EPA, 598
F.2d 91, 104-106 (D.C. Cir. 1978).

In any event, the change to an
attenuation factor of 100 lays to rest the
concerns of those who argued that the
acidic leaching medium was too
aggressive to apply to them. EPA is quite
convinced that any waste which fails
the EP at the 100-times standard
presents the potential for substantial
hazard if improperly managed no matter

what leaching media it is actually
exposed to.. A number of commenters argued that
the EP is not sufficiently reproducible
for use in-defining hazardous waste.
Some commenters, basing their
argument on studies which have been
conducted on the reproducibility of the
EP, argued that these studies
demonstrate an unacceptable variability
in the results obtained by the EP. Other
commenters', who did not base their
arguments on these studies, argued
simply that EPA hasnbt shown-the EP to
be reproducible and therefore may not
appropriately employ the EP in a
regulatory framework.

EPA disagrees. Sensitive throughout
the process of developing the EP to the
issue of ensuring reproducibility, EPA
commissioned a number, of studies to
evaluate the EP, including a study by the
NUS Corporation, a study by the
American Electroplaters' Society, and
an ongoing study being conducted by
the Oak Ridge'National Laboratory. In
addition, a study commissioned by the
Electric Power Research Institute (EPRI)
has been completed. None of these
studies present enough data-to draw any
hard and fast conclusions; However,
data from the EPRI report-the only
report which was able to separate out
the reproducibility of the EP from the
reproducibility of the analytical
procedures-suggests that the
reproducibility of the EP itself is of the
same order of magnitude as the
analytical procedures used to analyze

,the toxic constituents in the extract.
Since these analytical procedures have
proven to be widely acceptable to
private industry, EPA believes that the
EP should also prove acceptable.

EPA concedes that the preliminary
data indicate some variability in the
results obtained by the EP. This,
however, is true of all analytical
procedures and test methods, especially
those which are novel in character.
Furthermore, variability can be easily
corrected by running.further replicates
of the test to achieve greater certointy in
the results. To accommodate any ,
problems with variability, EPA intends
to provide generators with guidance on
the number of extractions which they
can perform if they want to ensure
confidence in the result. In addition,
EPA is engaged in research studies
which will enable it to further isolate
and get a handle on the causes of this
variability.-

A number of commenters argued that
extract from the EP should be tested for
toxic contaminants other than those
specified in the National Interim
Primary Drinking Water Standards.

EPA originally intended the extraction
procedure to identify toxic contaminants
other than those specified in the
National Interim Primary Drinking
Water Standards. EPA has been unable
to-do this, however, because no other
chronic exposure threshold levels
relating to drinking water consumption
have been established for other
contaminants. This should not cause a
problem, because EPA is regulating
wastes containing non-drinking water
standard contaminants through the
listing procesi. EPA will reassess its
position on this issue, when thresholds
are developed for additional
contaminants or when the Clean Water
Act Water Quality Criteria are adopted
in final form.

The proposed EP required generators
to separate the liquid and solid portions
of their waste as the first step of the
procedure, basedon the assumption that
the liquid portion of the waste would
flow out of the landfill independent of
any leaching action. Generators were
then required to mix the separated solid
portion with the acidic leaching medium
and, after a further separation, combine
the resulting extract with the originally
separated liquid portion for analysis.
EPA gave generators the option of using
either centrifugation or filtration to
perforfa the initial solid-liquid
separation and to perform the
subsequent separation of solid from
leaching solution. However, information
obtained since publication of the
proposed regulation indicates that use of
centrifugation alone is not as efficient as
filtration and can lead to carryover of
particles larger than 0.45 um. Since a
filter the size of 0.45 am was originally
selected because particles larger than
0.45 um are expected to be filtered out
by the soil prior to reaching the
groundwater, EPA has revised the EP to
require filtration of both the liquid
portion and the extract prior to analysis.

A number of commenters said they
encountered severe operational
problems when performing the EP on
liquids containing very small
percentages of solids. To accommodate
this problem, EPA is amending the
proposed regulation so generators need
not perform the EP on liquids containing
less than 0.5% solids. Instead, the liquid
itself, after filtration, should be
considered the extract and directly
analyzed for its toxic constituents.

VII. Subpart D
A. Sections 261.31 and 261.32
(Hazardous Wastes From Specific and
Non-Specific Sources)

1. Methodology for Listing Hazardous
Waste Streams. Detailed justification

I I I I
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for listing each hazardous waste in
Subpart D is contained in specific
background documents, and so will not
be set forth in this preamble. The
general methodology used to support
listings will, however, briefly be
described.

The listing documents are based on
the listing criteria contained in § 261.11.
The documents are organized in the
following sequence: (1) A summary of
the Administrator's basis for listing each
identified waste stream; (2) a brief
description of the industry (or
industries) generating the listed waste
stream; (3a) a description of the
manufacturing process or other activity
which generates the waste, (3b)
identification of waste composition,
constituent concentrations, and annual
quantity generated.1 and (3c) a
description of waste management
methods; (4) a discussion of the basis for
listing each waste stream (described
more fully below]; and (5) a summary of
the adverse health effects of each of the
waste constituents of concern. The
documents also contain appendices
describing in more detail the adverse
health effects of the waste constituents
of concern, and (for certain documents).
compiling afailable environmental fate
and transport data (including data on
waste constituent solubility, volatility,
and environmental persistence) for each
such waste constituent.

a. Basis for Listing Toxic Wastes. (1)
Outline of Listing Discussion.

For hazardous wastes listed because
they meet the criteria of toxicity, the
discussion of the basis for listing
identifies the waste constituents of
concern, whether these constituents are
present in significant concentrations,
and the hazards associated with each
waste constituent. The discussion then
addresses whethe these waste
constituents, if the waste are managed
improperly, could migrate from waste
management sites, persist in the
environment, and reach environmental
receptors so as to cause substantial
hazard. The analysis generally follows a
physical continuum: whether waste
constituents are inherently capable of
migrating from the matrix of the waste
in concentrations sufficient to cause
substantial hazard, whether waste
mismanagement could lead to
environmental release of the migrating
waste constituents, and whether waste

'Waste composition and constituent
concentrations have been determined either by
actual analysis of waste samples, through literature
searches, or on the basis of process engineering and
process chemistry assumptions. When process
assumptions are used to identify waste constituents
and concentrations, the bases for the assumptions
are contained in the document.

constituents are mobile and persistent
enough to reach environmental
receptors and cause substantial hazard
upon environmental release. In some
cases, actual damage incidents
involving the waste or waste
constituents demonstrate empirically
that waste constituents may migrate,
persist, and cause substantial harm if
mismanaged. 2

A word as to the types of
mismanagement situations considered.
The Agency has limited its discussion to
waste management situations which
could plausibly occur with regard to the
waste at issue. In the Agency's view, the
hazard posed by a waste are not
"substantial" (Section 1004(5)(B)) if
hazards could arise only as a result of
implausible types of waste
mismanagement. Thus, the Agency
would not examine possible hazards
arising from improper waste
incineration if the waste in question is
not likely to be incinerated. On the other
hand, the fact that a waste is properly
managed by particular generators or
particular classes of generators does not
make the waste non-hazardous, as the
statute requires that EPA determine
whether a waste is hazardous if
substantial hazard could result when
wastes are "improperly treated, stored,
transported, or disposed of, or otherwise
managed." The potential of the waste to
cause hazard is therefore the key factor.
Consequently, if most or all generators
of an otherwise hazardous waste
dispose of the waste properly, for
example in lined lagoons, the Agency
may still consider hazards which could
result from improper waste lagooning.3

(2) Relative Importance Attached to
Identity of Waste Constituents and
Constituents' Transport and Fate in
Making Toxicity Listing Determinations.

It must be emphasized that in making
listing determinations, the Agency's
principal focus is on the identity of the
waste's constituents, and on constituent
concentrations in the waste and the
nature of the toxicity presented by the
constituents. Where a waste contains
significant concentrations of hazardous
waste constituents, the Agency is likely
to list the waste as hazardous unless it
is evident that the waste constituents
are incapable of migrating in significant
concentrations even if improperly

=Other factors identified in I milaI(al3) are also
considered when relevant, and when information is
available. These factors include the quantities of
waste managed, and actions of other gove-nmental
agencies or regulatory programs with regard to
health or environmental hazards posed by the
waste or by waste constituents.

lIndeed. in this hypothetical example, the fact
that an industry takes special precautions in
managing the waste suggests that the industry itself
regards the waste as hazardous.

managed, or that the waste constituents
are not mobile or persistent should they
migrate. This is particularly true where
the waste constituents include suspect
or proven carcinogens. As EPA recently
stated, "(T)here is no scientific basis for
estimating 'safe' levels of carcinogens.
The draft criteria for carcinogens
therefore state that the recommended
concentration for maximum protection
of human health is zero." (EPA Water
Quality Criteria, 44 FR 15926.15930
(March 15,1979).) Thus, if suspect or
known carcinogens are present, an
additional cancer may result should the
waste constituent migrate and reach a
receptor in any concentration, certainly
a sufficient risk to constitute a
"substantial present or potential
hazard" (Section 1004(5)(B)). In this
situation, the Agency would require
virtual assurance that waste
constituents will not migrate and persist
if improperly managed to justify a
decision not to list the waste.

The Agency therefore does not seek to
demonstrate that waste constituents will
migrate and persist in sufficient
concentrations to cause substantial
hazard. Rather, fate and transport
information is relevant to show that the
potential for harm inherent in the waste
(by virtue of its composition) will not
eventuate. But, as stated, there must be
a very strong likelihood that hazardous
constituents are unable to migrate or
persist to cause substantial harm before
the Agency will decide not to list a
waste.4

The Agency believes that this
methodology is fully in accord with
statutory requirements. Thus, this
approach accords with the requirement
of Section 3001(a) that environmental
fate be considered in identifying wastes
as hazardous. At the same time, the key
focus is on the inherent potential of
waste constituents to cause substantial
harm. in accord with the definition of
hazardous waste, which requires only
that a waste "may pose a substantial
present or potential hazard" to be
hazardous. (Section 1004(5)(B], emphasis
added.)

(3) Data Base for Toxicity Listing
Determinations.

The Agency anticipates arguments
that these toxicity listing determinations
are made on the basis of inadequate
data, and that listings be deferred until
further information is gathered. EPA
recognizes that these listing

4§ 2611.11(a)(3) reflects that the wastes
composition is the key factor in determining to list
wastes as hazardous, since wastes containing
enumerated constituents are to be listed unless
consideration of particular additional factors
demonstrates that the wastes do not meet the
statutory hazardous waste dermition.

33113



33114 Federal Register / Vol. 45, No. 98 / Monday, May 19, 1980 / Rules and Regulations

determinations are essentially
qualitative judgments, generally
involving expert assumptions based on-
available physical data rather than
precise field determinations of waste
composition or of how the wastes will
act under identified conditions.
However, the statute requires only that
a qualitative judgment be made, namely
that the wastes, if mismanaged, pose
sufficient potentiality of hazard to
warrant careful regulation. The Agency
believes that it has compiled sufficient
information on which to make this
judgment. Nor would the delay
necessary to compile in-depth (though
quite likely cumulative or redundant)
information on potentially hazardous
wastes be sufferable in light of the
urgent need for rapid implementation of
the hazardous waste management
program.5 In any case, opportunity is
afforded by means of a new comment
period for affected parties to present
additional information on the listed
waste streams, and such comments are
solicited.

b. Basis for Listing Ignitable, Corrosive,
Reactive or EP Toxic Wastes

The basis for listing ignitable,
corrosive, or reactive wastes is much
simpler. These wastes, to be listed, must
possess the appropriate characteristic,
and the listing discussion is directed
toward making this demonstration.

2. Legal Authority to List Wastes
Generically. A number of conimenters
challenged the Agency's legal authority
to list wabtes generically. They stated
that under Section 3001(b), the
Administrator is to list "particular
'hazardous wastes," arguing that this
language requires wastes to be listed
individually, rather than as a generic
class. These commenters also argued
that the statute's legislative history
supports their view, noting that the
House report to RCRA states that "the
Administrator shall promulgate
regulations identifying and specifically
listing those hazardous wastes subject
to this title." H.R. Rep. at 56 (empasis
added). The Agency disagrees with this
interpretation. Although Congress
clearly intended to distinguish the
promulgation of haiardous waste
characteristics from the listing of
hazardous wastes, there is no clear
indication that Congress further
intended to lfinit the Administrator's
discretion by precluding listing of
classes of wastes. In the Agency's view,

'See, e.g., Report on Hazardous Waste
Management and the Implementation of the
Resource Conservation and RecoveryAc Senate
Subcommittee on Oversight of Government
Management of the Senate Committee on
Governmental Affairs, 96th Cong., 2d Sess. 7 (1980].

a class of wastes may be listed
generically so long as most of the
wastes in the class are typically or
frequently hazardous, and so long as the
listing description is sufficiently specific
and particularized for individual
generators to determine whether their
wastes streams are included within the
listing.

Thus, Section 3001(a), far from
prohibiting listing of wastes by classes,
simply distinguishes the use of criteria
to idenfity hazardousness
characteristics and to identify listed
hazardous wastes.

The Administrator shall * * develop
and promulgate criteria for identifying the
characteristics of hazardous waste, and for
listing hazardous waste * * *
Section 3001(b) carries forward this
distinction:

[Tihe Administrator shall promulgate
regulations identifying the characteristics of
hazardous waste and listing particular
hazardous wastes * * * Such regulations
shall be based on the criteria promulgated
under subsection [a) * * *,

To argue that Section 3001(b) was
intended to bar any listing of wastes by
class consequently reads far too much
into the language of that provision.
Indeed, Section 3001(a) does not refer to
listing of particular wastes. This
wording certainly militates against
attaching too much importance to the
reference to "particular wastes" in
Section 3001(b). 6

The legislative history likewise
indicates that Congress' concern was
that the identification of wastes through
characteristics or through listing be
regulatorily distinct mechanisms, and
that the listing criteria not be confused
with hazardous wastes themselves, not
that generic listing be prohibited. The
House report to RCRA thus refers to a
"bifurcation of developing the criteria
for what is a hazardous waste separate
from the identification and listing of the
hazardous wastes * * * " and cautions
that "the critera for determining what
should be considered hazardous should
not be confused with an actual
hazardous waste * * *" H.R. Rep. at
25.

Moreover, Congress itself, in the
principal report to RCRA, used generic

'In any case, the words "particular" and
"specific" do not necessarily connote
"individualized." For instance, the first definition of
"specific" in Webster's New Collegiate Dictionary
is "constituting or falling into a specifiable
category." Similarly, the same source defines
"particular" as "distinctive among others of the
same general category." Thus, the statutory
language, far from requiring individualized listing,
requires that listing be done with sufficient
particularity to distinguish listed and unlisted
wastes.

waste descriptions to identify hazardous
wastes involved in damage incidents.
Examples include identification of"electroplating wastes" (H.R. Rep. at
18), waste "petrochemicals" (id. at 18,
19], and "munitions waste" (id. at 20).
This means of identification again
suggests strongly that Congress
envisioned generic identification as a
means of bringing hazardous wastes
into the Subtitle C management system.

Some commenters went on the argue
that the statutory requirement to take
factors such as toxicity, persistence,
potential for bioaccumulation, quantity,
and concentration into account in
making listing determinations (see
Sections 3001(a) and 1004(5): see also
H.R. Rep. at 25) demonstrates
Congresssional intent to prohibit gqnerlc
listings because "(t)hese factors by their
very nature are specific to particular
hazardous waste rather than to generic
categories." (Comments of Dow
Chemical Co., October 1O, 1979, p. 10).
The Agency again disagrees. A class of
wastes may exhibit sufficient unformity
of hazard to warrant listing on a class
basis. (The Agency of course, must
demonstrate that sufficient uniformity
exists or is likely to exist). Furthermore,
the commenters' argument, taken to Its
logical conclusion, would mean that the
Agency could only list wastes on a
generator by generator basis, since
waste streams will vary to some degree
with respect to these factors depending
upon the precise composition of the
individual waste (although the degree of
difference ordinarily will not be of
regulatory significance). Yet Congress
clearly did not envision site-by-site
listing.

The Agency therefore intends to list
generically those wastes which
demonstrate a reasonable likelihood of
hazard as a class. The listing
descriptions will be sufficiently specific
to allow generators to determine if their
wastes are covered, and, as discussed
above, the listing of wastes will be
distinct from their identification by
means of hazardousness characteristies.
This approach, we believe, is fully in
accord with Congressional intent.

3. Changes in Proposed Waste Listing
Descriptions and Proposed Waste Lists,
Certain of the waste listing descriptions
proposed in December, 1978 have been
revised in the lists contained in
§ § 261.31 and 261.32. These changes
generally were made to clarify where in
the process wastes are generated so as
to enable generators to determine more
easily if their wastes are listed. Since
the coverage of these clarified listing
descriptions remains identical with the
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proposal, the revised descriptions are
not being reproposed.

Certain other listed waste streams
arise out of waste generation processes
listed in the December proposal, but are
newly identified. These waste streams
are being proposed today, rather than
issued in interim final form.

Finally, some of the waste streams
initially proposed are not contained in
the present list of wastes. The Agency's
reasons for this action are discussed in
Section II A.

B. Section 261.33 [Discarded
Commercial Chemical Products, Off-
Specification Species, Containers, and
Spill Residues Thereof)

The proposed regulation contained
three appendices listing a variety of
materials which the Agency proposed to
treat as hazardous waste if discarded.
Appendix I listed selected cancelled
pesticides or pesticides undergoing
RPAR (Rebuttable presumption against
registration) review within the Agency
that were not listed elsewhere in the
proposed regulation. Appendix IV listed
selected substances regulated by the
Department of Transportation (DOT)
and classified as Poison A, Poison B, or
ORM-A that were also not listed
elsewhere. Appendix V listed
substances which are being regulated as
toxic priority pollutants under the Clean
Water Act. In addition to the substances
themselves, the regulation proposed to
regulate (1) off-specification materials,
which if they had met specifications,
would have been shipped using the
names of the substances listed in these
appendices (2) containers, unless triple
rinsed, containing the materials listed in
the appendices, and (3) spill clean-up
residues and debris from spills of
materials listed in these appendices.
Subsequently, in a supplemental
proposed rule, EPA published another
appendix (Appendix XII) listing thirty-
three chemicals found to be human
carcinogens or potential human
carcinogens by the International Agency
for Research on Cancer. 44 FR 49404
(August 22,1979). In the proposed
regulation, these materials were to be
subject to the general exemption level of
100 kg/mo. Quantities of these materials
below this level were not subject to full
Subtitle C iegulation.

In listing these materials in the
proposedTule, EPA intended to
encompass those chemical products
which possessed toxic or other
hazardous properties and which, for
various reasons, are sometimes thrown
away in pure or undiluted form. The
reasons for discarding these materials
might be that the materials did not meet
required specifications, that inventories

were being reduced, or that the product
line had changed. The regulation was
intended to designate chemicals
themselves as hazardous wastes, if
discarded, not to list all wastes which
might contain these chemical
constituents. In drawing up these lists.
the Agency drew heavily upon previous
work by EPA and other organizations
identifying substances of particular
concern.

On the basis of comments received
and also EPA's own re-examination of
the proposed rule, we have substantially
revised this regulation. In the final
regulations, commercial chemicals are
treated in two separate provisions. First,
substances listed in § 261.33() of the
regulations are considered hazardous
wastes if they or their off-specification
species are thrown away in their pure
form. These substances are regulated in
the same manner as other hazardous
wastes and are subject to the general
exclusion level in § 261.5 (a) and (b) for
the generation of small quantities of
hazardous waste. Second, a number of
the substances, which meet the criterion
for listing acutely hazardous wastes, are
separately listed in § 261.33(e). This
section applies to the chemical
substances if they or their off-
specification species are thrown away
in their pure form, containers and inner
liners containing these materials, and
spill residue and debris created by spills
of these listed materials. Section 261.5(c)
establishes low quantity exclusion
levels for these acutely hazardous
materials.

1. Section 261.33(f) (Commercial
Chemical Products). A number of
commenters stated that, as proposed,
the materials listed in the various
appendices were not tied to any of the
criteria for listing, and, accordingly, the
reasons for their listing were unclear.
The Agency agrees that the basis for its
proposed listings was not adequately
specified. A table accompanying the
background document on commercial
chemical products sets forth the specific
basis for including each substance on
the list published today.

Commenters also expressed some
uncertainty as to whether the proposed
regulations made hazardous any waste
that contained the listed substance as a
constituent of the waste. The intent of
the regulation was to encompass only
those materials which were being
thrown away in their pure form or as an
off-specification species of the listed
material, as well as the contaminated
residues and debris from those
materials. The final regulation has been
redrafted to limit the application of this
section to the commercial chemical

product itself, its off-specification
species and derived spill residues and
debris.

Several commenters argued that the
wholesale incorporationi of lists
developed by EPA or other Federal
agencies for other regulatory purposes
was not appropriate. In the proposal,
EPA had, for example, listed all
materials that DOT lists as ORM-A
materials pursuant to its authority under
the Hazardous Materials Transportation
Act. A number of commenters argued
that these substances should not be
listed by EPA because DOT's basis for
listing used different criteria-the
potential for interfering with
transportation. DOT's standard is very
broad and somewhat vague; ORM-A
material is one that has "an anesthetic,
irritating, noxious, toxic or similar
property which can cause extreme
annoyance of discomfort to passengers
and are in the event of leakage during
transportation." 49 CFR 173.500(a)(1).

EPA agrees with these comments and,
rather than adopting lists of substances
on a wholesale basis, has evaluated
each against EPA's criteria for listing.
Included in § 261.33(f) are those
chemical substances which are toxic
and which meet the listing criteria set
forth in § 261.11 (a)(3). These hazardous
properties have been documented in
EPA rulemaking, studies and other
materials, including health effects
documents prepared in support of these
regulations materials supporting RPAR
actions background documents
supporting National Interim Primary
Drinking Water Standards, materials
produced by EPA's Cancer Assessment
Group and, in the case of
chlorofluorcarbons, documents
supporting regulations under TSCA.

This approach has led to certain
deletions from the lists of hazardous
wastes contained in the proposed rules.
A table accompanying the background'
document sets forth the disposition of all
295 chemicals originally listed in the
proposed rules. Eight substances have
been deleted from the list because they
did not meet any of the criteria for
listing hazardous wastes; sixteen were
deleted because the listing description
was not precise enough to enable
generators to determine whether
particular materials fell within that
description. Examples of these deletions

.are "medicines N.O.S." and "motor fuel
antiknock compound." In addition,
thirty-one substances are not presently
listed because EPA lacks data to assess
the propriety of listing them on the basis
of the listing. These substances are
presently under review by the Agency to
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determine whether they should be
included on the § 261.33(f) list.

This process has reduced the chemical
products listed, to those substances
which are demonstrated to pose a
substantial threat to human health or
the environment. These materials, their
off-specification variants, and
contaminated residues and debris from
the spills of these materials are subject
to full regulation under Subtitle C in the
same manner as other hazardous
wastes.

2. Section 261.33(e) (Commercial.
Chemical Products]. In considering the
hazards presented by commercial
chemical products, EPA recognized that
some substances in their pure form-
possessed extremely hazardous
properties. To account for these
substances, EPA has established a new
criterion for listing which examines the
potentially lethal capacity of chemical
substances in very small quantities. The
basis for this criterion is explained in
section V.B. above.

Applying this criterion to the proposed
lists of chemicals products has led the
Agency to list 122 substances in
§ 261.33(e). As with the substances
listed in § 261.33(f), the regulatory
language has been clarified to restrict
the application of this section to
chemical products, or their off-
specification species, and not to wastes
which contain these materials as a
constituents. Because of their acutely
hazardous nature, however, containers
and inner liners which contained these
materials and spill cleanup debris and
residues resulting from spill of these
materials are also included. r

At the suggestion of commenters, EPA
also reviewed chemical substances on
the TSCA inventory list for inclusion on
the § 261.33(e) list. A number of those
substances do meet the acutely
hazardous criterion and accordingly
have been added to the list. However,
because all interested persons have not
had an opportunity to comment on the
listing of these materials, the Agency is
promulgating them-in interim final
(together with the remainder of Subpart
D).

The final regulations establish
stringent quantity cutoff levels for
materials listed in § 261.33(e). Inthe
proposed regulation, all hazardous
wastes in quantities generated or
disposed of at rates greater than 100 kg/
mo were subject to full Subtitle C
regulation. Although the Agency
recognized that many, if not all, of the
proposed chemicals listed possessed
acutely hazardous characteristics, it did
not propose lesser limits for these
substances because, the general
exclusion level-less than 1/2 of a 55

gallon drum-appeared sufficient to
regulate most of the chemical products
that would be thrown away. For the
reasons discussed in section IV. E.,
above, the general exclusion level has
been raised to 1000 kg/mo. This higher
level undercuts the original rationale for
proposing a single exclusion level for all
hazardous wastes. Many commenters
urged that EPA employ a degree of
hazard system for determining exclusion
levels, for allocating Agency resources
and determining priorities, and for
establishing management standards.
Although EPA is unable to adopt a
degree of hazard system, we agree with
the commenters that considerations of
hazard are appropriate in establishing
quantity exclusion levels for those
substances which posses acutely
hazardous properties. The criterion used
in listing these substances ensures that
those materials that are listed in
§ 261.33(e) are those which are lethal in
very small quantities.

Accordingly, the Agency has adopted
very low exclusion levels for these
chemical products and their off-
specification variants, containers and
inner liners which contained these
materials, and spill residues and debris.
The selection of these levels reflects the
judgment of the Agency that, although
even lesser quantities may be
hazardous, the levels selected, on the
basis of probable exposure scenarios,
are sufficient to minimize the threat to
human health and the environment
while enabling the Agency to implement
and enforce these regulations. The one
kilogram level for the chemicals will, in
the Agency's judgment, bring under full
regulation Virtually all of the substances
being thrown away. The quantity limit
for containers which have not been
triple rinsed (20 liters) represents the
Agency's judgmeni of probable exposure
and consequential injury from the use of
discarded containers. The Agency has
records of damage incidents resulting
from improperly disposed containers
that occurred when people salvaged
large containers for such uses as
garbage containers aid barbecue pits.
The levels chosen for inner liners and
spill residue and debris represent the
same type of judgment based on
probable exposure.A number of commenters suggested
that the-proposed rule regarding
containers be revised. The proposal had
included within its scope all containers
which had not been triple-rinsed. Some
commenters argued that there were-
other effective ways of cleaning
containers and therefore the rule was
unduly restrictive. One commenter
pointed out, for example, that the EPA

I

registered label for certain pesticides
requires different rinsing procedures
from thbse specified in the proposed,
rule. EPA agrees with these comments
and has revised the regulation to allow
other cleaning methods provided they
are equally effective.

The listing of-spill residues and debris
attracted several comments. One
commenter suggested that small
quantities of contaminated spill clean-up
be excluded. EPA has, in the final
regulation, excluded aggregate amounts
of less than 100 kilograms. Another
commenter felt that EPA should define
the term "spill debris" more precisely to
avoid including wrecked rail cars or
trucks. EPA has chosen not to exclude
such debris by definition. If
contaminated, these items pose a
substantial threat to human health and
the environment and should be handled
carefully. EPA presumes, however, that
in virtually all cases, heavy equipment
can be decontaminated and therefore
will not become part of the
contaminated debris.

C. Delisting
EPA's-proposed regulations contained

procedures allowing a person to show
that a listed waste generated by an
individual facility was not hazardous
beause of plant-specific variations in
raw materials, processes or other factors
(§ 250.15). These demonstrations of non-
hazardousness were to be based on the
results of specific tests for each of the
hazardous properties for which the
waste was listed (§ 250.15(a)) and
submittel and processed in accordance
with procedures set forth in § 250.15(c)
through (h) of the proposed regulations.

Although virtually all commenters
supported the concept of a "delisting"
process in principle, most were
dissatisfied with the specifics of EPA's
proposal. Many criticized the delisting
standards as being too inflexible, too
vague, and based on tests which EPA
itself was unwilling to propose as
characteristics or use as listing criteria;
some specifically urged that other
factors-including how a waste was
managed at an individual facility-be
considered in determining whether a
waste should be delisted. Other
commenters objected to the procedures
themselves, urging EPA to provide trial-
type hearings on delisting petitions,
extensive procedural safeguards and
multiple administrative appeals.

After re-examining its proposed
regulation and considering public
comments, EPA has concluded that its

.delisting procedures should be revised
and simplified in four major respects,

First, EPA has concluded that the
delisting of a waste from a particular

I I I I
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facility is really a modification of its
original listing determination and
therefore should take the form of a
regulatory amendment to the lists of
wastes in Subpart D. The informational
requirements for petitions to amend
Subpart D to exclude wastes from a
particular generating facility are set
forth in § § 260.20 and 260.22 of this
Chapter. EPA will follow the
Administrative Procedures Act's
informal rulemaking procedures in
acting on them (see § 260.20).

Some commenters argued that EPA's
delisting regulations should provide for
elaborate adjudicatory hearings with
administrative law judges. EPA thinks
such procedures would be unduly costly,
burdensome and time-consuming and
that the relevant issues can be
adequately aired and decided in
informal rulemaking procedures. EPA is
on firm legal ground in this regard, for
RCRA requires only informal rulemaking
here. The Supreme Court has recently
confirmed that an agency need not
provide more formal procedures than
are specifically required by statute
(Vermont Yankee v. NRDC, 435 U.S. 519,
524 (1978)).

The second major change which EPA
has made in its delisting procedures
pertains to the effect of filing a petition.
In its proposal, EPA stated that a
requested exclusion would take effect 90
days after submission, but that the
Administra.tor could revoke the
effectiveness at any time thereafter
simply by disapproving the
demonstration (§ 250.15(d)). In the
regulations promulgated today, no
exclusion will be deemed effective until
either fi) EPA has taken final action
under § 260.20(e), or (ii) EPA has granted
a temporary exclusion on the grounds of
substantial likelihood of success under
§ 260.22(m).

EPA has concluded that it would be
inappropriate to consider a delisting
petition effective until EPA has taken
some affirmative action in response.
Once a listing has been established
through rulemaking procedures it must
be presumed valid, and those seeking to
amend any portion of it should have the
burden ofiestablishing the correctness of
their position. The proposed provision
allowing a demonstration to become
effective without EPA action improperly
shifted the burden. At the same time,
new § 260.22(m) will benefit generators
because EPA will be able to grant
temporary exclusions in appropriate
cases before the rulemaking process is
complete.

The third major change which EPA
has made to its proposed delisting
regulations is to key the standards for
approving a delisting petition to the

criteria which EPA used to list the waste
in the first place. This approach not only
is consistent with EPA's decision to
treat delisting as a rulemaking, but also
is responsive to commenters' criticisms
that EPA's proposed delisting standards
were unrelated to its listing criteria.
Moreover, because the listing criteria
have been substantially clarified and
expanded (see section V.B.), it is also
responsive to objections that those
standards were vague, inflexible and
failed to consider the multiple factors
which might cause a waste to be
hazardous.

Two points concerning the standards
for granting a delisting petition are
deserving of special comment. First. the
fact that a waste is properly managed
by an individual facility is not grounds
for delisting it, any more than the fact
that a waste is generally properly
managed by industry is grounds for not
listing it (see section VII.A.). Second, in
the case of a waste which has been
listed for acute toxicity, a generator will
be required to show not only that the
waste does not meet EPA's acute
toxicity criterion but also that it does
not meet its general toxicity criterion.
Although an off-specification acutely
toxic waste or a mixture containing an
acutely toxic waste may no longer be
deadly, it piay still continue to pose a
substantial hazard to human health and
the environment.

The final major revision which EPA
has made in its proposed regulations
relates to the effect of successful
delisting petition. Under the regulations
published today, a decision to exclude a
waste from the hazardous waste lists in
Subpart D is not a decision that the
waste is not hazardous. It simply
relegates the waste to the same general
category as any other unlisted waste-
i.e., if the waste exhibits one of the
characteristics, it must be regulated as
hazardous waste. This approach is
necessitated by the fact that wastes
from individual facilities may exhibit
characteristics not exhibited by waste in
general and that, in deciding to list a
waste, EPA has not tested it against
every one of the characteristics.

VIII. Environmental, Economic and
Regulatory Impacts

In accordance with Executive Order
11821, as amended by Executive Order
11949, and Executive Order 12044, EPA
'has prepared an Environmental Impact
Analysis and a Regulatory Analysis of
all of its Section 3001 through 3004
regulations. The Agency has also
voluntarily prepared an Environmental
Impact Statement for these regulations
under the National Environmental Policy
Act, 42 U.S.C. 4321 et seq.

Copies of these documents, and EPA's
Reports Impact Analysis and Operations
Resources Impact Analysis for Sections
3001 through 3004, may be reviewed in
all EPA Regional Office Libraries, and at
the EPA headquarters library, Room
2404, 401 M Street, S.W., Washington,
D.C. 20460.

Appendix A-Scheduled June
Promulgation

Generics

1. Paint residues generated from
industrial painting

2. Wastewater treatment sludges from
industrial painting [Comment: The
above two listing descriptions have
been changed from those originally
proposed on December 18,1978 (43 FR
58957) as: Paint wastes (such as used
rags, slops latex sludge, spent
solvent); Water-based paint waste;
and Waste paint and varnish remover
or stripper.]

Process Wastes

1. Woven fabric dying and finishing
wastewater treatment sludges

2. Mercury bearing sludges from brine
treatment and mercury bearing brine
purification muds from the mercury
cell process in chlorine production
[Comment: This listing description
includes two wastes which were
originally proposed on December 18,
1978 (43 FR 58958) as: Mercury bearing
sludges from brine purification muds.
from mercury cell process in chlorine
production and mercury bearing brine
purification muds from mercury cell
process in chlorine production.]

3. Wastewater treatment sludge from the
diaphragm cell process using graphite
anodes in the production of chlorine
[Comment: This listing description
was originally proposed on December
18,1978 (43 FR 58958) as: Wastewater
treatment sludge from diaphragm cell
process in production of chlorine.]

4. Chlorinated hydrocarbon bearing
wastes from the diaphragm cell
process using graphite anodes in
chlorine production [Comment: This
listing description was originally
proposed on December 18,1978 (43 FR
58958] as: Chlorinated hydrocarbon
wastes from diaphragm cell process in
chlorine production.]

5. Wastewater treatment sludges from
the production of Tit= pigment using
chromium bearing ores by the chloride
process [Comment: This listing
description was originally proposed
on December 18,1978 (43 FR 58958) as:
Chromium bearing wastewater
treatment sludges from the production
of Tio2 pigment by the chloride
process.]
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6. Wastewater treatment sludges from
the production of Tio2 pigment using
chromium bearing ores by the sulfate
process [Comment: This listing
description was originally proposed
on December 18, 1978 (43 FR 58958 as:
Chromium bearing wastewater
treatment sludges from the production
of TiO2 pigment by the sulfate
process.]

7. Arsenic bearing sludges from the
purification process in the production
of antimony oxide

8. Antimony bearing wastewater
treatment sludge from the production
of antimony oxide

9. Solvent cleaning wastes from paint
manufacturing

10. Water cleaning wastes from paint
manufacturing

11. Caustic cleaning vxastes from paint
manufacturing

12. Wastewater treatment sludges from
paint manufacturing

13. Air pollution control sludges from
paint manufacturing [Comment: The
above five listing descriptions have
been changed from those originally
proposed on December 18, 1978 (43 FR
58958) as: Wastewater treatment
sludges from paint production and Air
pollution control sludges from paint
production.]

14. Still bottoms from aniline production
15. Sludges, wastes from tub washers

(Ink Formulation)
16. Coking: Decanter tank tar/pitch/

sludge [Comment: This listing
description include's two wastes
which were originally proposed on
December 18, 1978 (43 FR 58959) as:
Coking: Decanter tank tar and Coking:
Decanter tank pitch sludge.]

17: Spend potliners (cathodes) from
primary aluminum'production

18. Lead bearing wastewater treatment,-
sludges from gray iron foundries

19. Arsenic or organo-arsenic containing
wastewater treatment sludges from
the production of veterinary
pharmaceuticals'

20. Distillation residue from the
separation of chlorobenzenes in the
production of chlorobenzenes
[Comment: This listing description
was originally proposed on December
18, 1978 (43 FR 58958) as: Distillation
residues from fractionating tower for
recovery of benzene and
chlorobenzenes.]

21. Emission control dust/sludge from
ferrochromium-silicon production
[Comment: This listing description
was originally proposed on December
18, 1978 (43 FR 58959) as:
Ferrochromesilicon furriace emission
control dust or sludge.]

22. Emission control dust/sludge from -
ferrochrome production [Comment:

This listing description was originally
proposed on December 18,1978 (43 FR
58959) as: Ferrochrome emissions
control: furnace baghouse dust, and
ESP dust.]

23. Emission control dust/sludge from
ferromanganese production ,
[Comment: This listing description
was originally proposed on December
18, 1978(43 FR 58959) as:
Ferromanganese emission control:
baghouse dusts and scrub water
solids.]

Appendix B*--Scheduled Fall
Promulgation

Generic

1. Reactor clean-up wastes from the
chlorination, dehydrochlorination, or
oxychlorination of aliphatic
hydrocarbons

2. Fractionation bottoms from the"separation of chlorination
hydrocarbons

3. Distillation bottoms from the
separation of chlorinated aliphatic
hydrocarbons

4. Washer wastes from the production of
chlorinated aliphatic hydrocarbons

5. Spent catalyst from the production of
chlorinated aliphatic hydrocarbons

6. Reactor clean-up wastes from the
chlorination of cyclic aliphatic
hydrocarbons

7. Fractionation bottoms from the.
separation of chlorinated cyclic
aliphatic hydrocarbons

8. Distillation bottoms from the
separation of chlorinated cyclic
aliphatic hydrocarbons

9. Washer wastes from the production of
chlorinated cyclic aliphatic
hydrocarbons

10. Spent catalyst from the production of
chlorinated cyclic aliphatic
hydrocarbons

11. Batch residues from the batch
production of chlorinated polymers

12. Solution residues from the
production of chlorinated polymers

13. Reactor clean-up wastes from the
chlorination of aromatic hydrocarbons

14. Fractionation bottoms from the
separation of chlorinated aromatic
hydrocarbons

15. Distillation bottoms from the
separation of chlorinated aromatic
hydrocarbons

16. Washer wastes from the production
of chlorinated aromatic hydrocarbons

17. Waste Oil [Comment: This listing-
description was originally proposed
on December 18, 1978 (43 FR 58957) as:
Waste lubricating oil and Waste
hydraulic or cutting oil.]

*Since these wastes will not be promulgated until
the fall, the listing descriptions for some of these
wastes may change as additional information is
gathered.

18. Polychlorinated biphenyls (PCB) and
PCB items as defined in 40 CFR Part
761 [Comment: The Agency indicated
in the preamble to the Section 3004
regulations (43 FR 58993), their
intention to integrate the TSCA
regulations for the disposal of PCB's
with the RCRA hazardous waste
regulations.]

Process Wastes
1. Sub-ore from underground and

surface mining of uranium,
overburden from surface mining of
uranium and waste rock from
underground mining of uranium with a
radium-226 activity in excess of 5pCi/
gin [Comment: This listing description
was originally proposed on December
18, 1978 (43 FR 58958) as: Waste rock
and overburden from uranium
mining.]

2. Leach zone overburden and discarded
phosphate ore from phosphate surface
mining and slimes from phosphate ore
beneficiation [Comment: This listing
description was originally proposed
on December 18, 1978 (43 FR 58958) as:
Overburden and slimes from
phosphate surface mining.]

3. Waste gypsum from processing
phosphate ore to produce phosphoric
acid [Comment: This listing
description was originally proposed
on December 18, 1978 (43 FR 58958) as:
Waste gypsum from phosphoric acid
production.]

-4. Slag and fluid bed prills from
processing phosphate ore to produce

,elemental phosphorous [Comment:
This listing description was originally
proposed on December 18, 1978 (43 FR
58958) as: Slag and fluid bed prills
from elemental phosphorous
production.]

5. Washwater/sludges from ink printing
equipment clean-up [Comment: This
listing description includes three
wastes which were originally
proposed on August 22,1979 (44 FR
49403 and 49404) as: Waste from
equipment cleaning from flexoprinting
in the manufacture of paperboard
boxes; Waste from press clean-up in
newspaper printing and Wash water
from printing ink equipment cleaning,]

6. Wastes from photographic processing
[Comment: This listing was originally
proposed on August 22, 1979 (44 FR
49404) as: Waste Ferricyanide bleach,
dichromate bleach, color developer
(Agfa), bleach fix (Agfa) and acid
solution from photographic
processing.]

7. Lead acid storage battery production
wastewater treatment sludges

8. Lead acid storage battery production
clean-up wastes from cathode and
anode paste production
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9. Nickel cadmium battery production
wastewater treatment sludges

10. Lead slag from lead alkyl production
11. Emission control dust/sludge from

reverberatory furnace and converters
from primary copper production
[Comment: This listing description
was included in the listing description
originally proposed on December 18,
1978 (43 FR 58959) as: Primary copper
smelting and refining electric furnace
slag, converter dust, acid plant sludge
and reverberatory dust.]
Dated: May 2, 1980.

Douglas M. Costle,
Administrator.

Title 40 of the Code of Federal
Regulations is amended by adding the
following new Part 261:

PART 261-IDENTIFICATION AND

LISTING OF HAZARDOUS WASTE

Subpart A-General
Sec.
261.1 Purpose and scope.
261.2 Definition of solid waste.
261.3 Definition of hazardous waste.
261.4 Exclusions.
261.5 Special requirements for hazardous

waste produced by small quantity
generators.

261.6 Special requirements for hazardous
waste which is used, re-used, recycled or
reclaimed.

Subpart B-Criteria for Identifying the
Characteristics of Hazardous Waste and for
Usting Hazardous Wastes
261.10 Criteria for identifying the

characteristics of hazardous wastes.
261.11 Criteria for listing hazardous waste.

Subpart C-Characteristics of Hazardous
Waste
261.20 General.
261.21 Characteristic of ignitability.
261.22 Characteristic of corrosivity.
261.23 Characteristic of reactivity.
261.24 Characteristic of EP toxicity.

Subpart D-Usts of Hazardous Wastes
261.30 General.
261.31 Hazardous wastes from non-specific

sources.
261.32 Hazardous wastes from specific

sources.
261.33 Discarded commercial chemical

products and associated off-specification
materials, containers and spill residues.

Appendices
Appendix I-Representative Sampling

Methods
Appendix II-EP Toxicity Test Procedures
Appendix II-Chemical Analysis Test

Methods
Appendix IV-[Reserved for Radioactive

Waste Test Methods]
Appendix V-[Reserved for Infectious Waste

Treatment Specifications]
Appendix VI-[Reserved for Etiologic

Agents]

Appendix VII-Basis for Listing
Appendix VIII-Hazardous Constituents

Authority: Secs. 1006,2002(a), 3001. and
3002 of the Solid Waste Disposal Act. as
amended by the Resource Conservation and
Recovery Act of 1976, as amended (42 U.S.C.
6905, 6912, 6921 and 6922).

Subpart A-General

§261.1 Purpose and scope.
(a) This Part identifies those solid

wastes which are subject to regulation
as hazardous wastes under Parts 262
through 265 and Parts 122 through 124 of
this Chapter and which are subject to
the notification requirements of Section
3010 of RCRA. In this Part-

(1) Subpart A defines the terms "solid
waste" and "hazardous waste,"
identifies those wastes which are
excluded from regulation under Parts
262 through 265 and 122 through 124 and
establishes special management
requirements for hazardous waste
produced by small quantity generators
and hazardous waste which is used, re-
used, recycled or reclaimed.

(2) Subpart B sets forth the criteria
used by EPA to identify characteristics
of hazardous waste and to list particular
hazardous wastes.

(3] Subpart C identifies characteristics
of hazardous waste.

(4) Subpart D lists particular
hazardous wastes.

(b) This Part identifies only some of
the materials which are hazardous
wastes under Sections 3007 and 7003 of
RCRA. A material which is not a
hazardous waste identified in this part
is still a hazardous waste for purposes
of those sections if:

(1) In the case of Section 3007, EPA
has reason to believe that the material
may be a hazardous waste within the
meaning of Section 1004(5) of RCRA.

(2) In the case of Section 7003, the
statutory elements are established.

§ 261.2 Definition of solid waste.

(a) A solid waste is any garbage,
refuse, sludge or any other waste
material which is not excluded under
§ 261.4(a).

(b) An "other waste material" is any
solid, liquid, semi-solid or contained
gaseous material, resulting from
industrial, commercial, mining or
agricultural operations, or from
community activities which:

(1) Is discarded or is being
accumulated, stored or physically,
chemically or biologically treated prior
to being discarded; or

(2) Has served its original intended
use and sometimes is discarded: or

(3) Is a manufacuring or mining by-
product and sometimes is discarded.

(c) A material is "discarded" if it is
abandoned (and not used. re-used,
reclaimed or recycled) by being:

(1] Disposed of; or
(2) Burned or incinerated. except

where the material is being burned as a
fuel for the purpose of recovering usable
energy, or

(3) Physically. chemically, or
biologically treated (other than burned
or incinerated) in lieu of or prior to being
disposed of.

(d) A material is "disposed of" if it is
discharged. deposited. injected, dumped,
spilled, leaked or placed into or on any
land or water so that such material or
any constituent thereof may enter the
environment or be emitted into the air or
discharged into ground or surface
waters.

(e) A "manufacturing or mining by-
product" is a material that is not one of
the primary products of a particular
manufacturing or mining operation, is a
secondary and incidental product of the
particular operation and would not be
solely and separately manufactured or
mined by the particular manufacturing
or mining operation. The term does not
include an intermediate manufacturing
or mining product which results from
one of the steps in a manufacturing or
mining process and is typically
processed through the next step of the
process within a short time.

§ 261.3 Definition of hazardous waste.
(a) A solid waste, as defined in

§ 261.2, is a hazardous waste ifi
(1) It is not excluded from regulation

as a hazardous waste under § 261.4(b);
and

(2) It meets any of the following
criteria:

(i) It is listed in Subpart D and has not
been excluded from the lists in Subpart
D under §§ 260.20 and 260.22 of this
Chapter.

(ii) It is a mixture of solid waste and
one or more hazardous wastes listed in
Subpart D and has not been excluded
from this paragraph under §§ 260.20 and
260.22 of this Chapter.

(iii) It exhibits any of the
characteristics of hazardous waste
identified in Subpart C.

(b) A solid waste which is not
excluded from regulation under
paragraph (a)(1) of this section becomes
a hazardous waste when any of the
following events occur.

(1) In the case of a waste listed in
Subpart D, when the waste first meets
the listing description set forth'in
Subpart D.

(2) In the case of a mixture of solid
waste and one or more listed hazardous
wastes, when a hazardous waste listed
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in Subpart D is first added to the solid
waste.

(3) In the case of any other waste
(including a waste mixture), when the
waste exhibits any of the characteristics
identified in Subpart C.

(c) Unless and until it meets the
criteria of baragraph (d):

(1) A hazardous waste will remain a
hazardous waste.

(2) Any dolid waste.generited from
the treatment, storage or disposal of a
hazardous waste, including any sludge,
spill residue, ash, emission control dust
or leachate (but not including
precipitation run-off), is a hazardous
waste.

(d) Any solid waste described in
paragraph (c) of this section is not a
hazardous waste if it meets the'
following criteria:

(1) In thel case of any solid waste, it
does not exhibit any of the .
characteristics of hazardous waste
identified io Subpart C.

(2) In the case of a waste which is a
listed waste under Subpart D, contains a
waste listed under Subpart D or is
derived from a waste listed in.Subpart
D, it also, has been excluded from
paragraph (c) under § § 260.20 and 260.22
of this Chapter.

§ 261.4 Exclusions.
* (a) Mateials which are not solid
wastes. The following materials are not
solid wastes for the purpose of this Part:

(1) (i) Donestic sewage; and
(ii) Any iixture of domestic sewage

and other Wastes that passes t hrough a
sewer systdm to a publicly-owned
treatment works for treatment.
"Domestic sewage" means untreated
sanitary wastes that pass through a
sewer system.

(2) Industrial wastewater discharges
that are point source discharges subject
to regulatioh under Section 402 of the
Clean Watdr Act, as amended.
[Comment: This exclusion applies only
to the actual point source discharge. It
does not exclude industrial wastewaters
while they are being collected, stored or
treated befdre discharge, nor does it
exclude slu ges that are generated by
industrial i, astewater treatment.)

(3) Irrigation return flows.
(4) Source, special nuclear or by-

product material as defined by the
Atomic Energy Act of 1954, as amended,
42 U.S.C. 2011 et seq.

(5) Materials subjected to in-situ
mining techniques which are not
removed fr6m the ground as part of the
extraction process.

(b) Solid wastes which are not
hazardous wastes. The following solid
wastes are rot hazardous wastes:

(1) Household waste, including
household waste that has been
collected, transported, stored, treated,
disposed, recovered (e.g., refuse-derived
fuel), or reused. "Household waste"
means any waste material (including
garbage, trash and sanitary wastes in
septic tanks) derived from households
(including single and multiple
residences, hotels and motels.)

(2) Solid wastes generated by any of
the following and which are returned to
the soils as fertilizers:

(i) The growing and harvesting of
agricultural crops.

(ii) The raising of animals, including
animal manures.

(3) Mining overburden returned to the
mine site.

(4) Fly ash waste, bottom ash waste,
slag waste, and flue gas emission
control waste generated primarily from
the combustion of coal or other fossil
fuels.

(5) Drilling fluids, produced waters,
and other wastes associated with the
exploration, development, or production
of crude oil, natural gas or geothermal
energy.

§ 261.5 Special requirements for
hazardous waste generated by small
quantity generators.

(a) Except as otherwise provided in
this section, if a person generates, in a
calendar month, a total of less than 1000
kilograms of hazardous wastes, those
wastes are not subject to regulation
under Parts 262 through 265 and Parts
122 through 124 of this Chapter, and the
notification requirements of Section 3010
of RCRA.

(b) If a person whose waste has been
excluded from regulation under
paragraph (a) of thisSection
accumulates hazardous wastes in
quantities greater than 1000 kilograms,
those accumulated wastes are subject to
regulation under Parts'262 through 265
and Parts 122 through 124 of this
Chapter, and the notification
requirements of Section 3010 of RCRA.

(c) If a person generates in a calendar
month or accumulates at any time any of
'the following hazardous wastes in
quantities greater than set forth below,
those wastes are subject to regulation
under Parts 262 through 265 and Parts
122 through 124 of this Chapter, and the
notification requirements of Section 3010
of RCRA:

(1) One kilogram of any commercial
product'or manufacturing, chemical
intermediate having the generic name
listed in § 261.33(e).

(2) One kilogram of any off-
specification commercial chemical
product or manufacturing chemical
intermediate which, if it met -

specifications, would have the generic
name listed in § 261,33(e).

(3) Any containers identified In
§ 261.33(c) that are larger than 20 liters
in capacity;

(4) 10 kilograms of inner liners from
containersidentified under § 261.33(c):

(5) 100 kilograms of any residue or
contaminated soil, water or other debris
resulting from the cleanup of a spill, Into
or on any land or water, of any
commercial chemical product or
manufacturing chemical intermediate
having the generic name listed in
§ 261.33(e).

(d) In order for hazardous waste to be
excluded from regulation under this
section, the generator must comply with
§ 262.11 of this Chapter. He must also
either treat or dispose of the waste In an
on-site facility, or ensure delivery to an
off-site treatment, storage or disposal
facility, either of which is:

(1) Permitted by EPA under Part 122 of
this Chapter, or by a State with a
hazardous waste management program
authorized under Part 123 of this
Chapter;

(2) In interim status under Parts 122
and 265 of this .Chapter; or,

( (3) Permitted, licensed, or registered
by a State to manage municipal or
industrial solid waste.

(e) Hazardous waste subject to the
reduced requirements of this section
may be mixed with non-hazardous
waste and remain subject to these
reduced requirements even though the
resultant mixture exceeds the quantity
limitations identified in this section,
unless the mixture meets any of the
characteristics of hazardous waste
identified in Subpart C.

§ 261.6 Special requirements for
hazardous waste which Is used, re-used,
recycled or reclaimed.

(a) Except as otherwise provided In
paragraph (b) of this section, a
hazardous waste which meets either of
the following criteria is not subject to
regulation under Parts 262 through 265
or Parts 122 through 124 of this Chapter
and is not subject to the notification
requirements of Section 3010 of RCRA
until such time as the Administrator
promulgates regulations to the contrary:

(1) It is being beneficially used or re-
used or legitimately recycled or
reclaimed.

(2) It is being accumulated, stored or
physically, chemically or biologically
treated prior to beneficial use or re-use
or legitimate recycling or reclamation,

(b) A hazardous waste which is a
sludge, or which is listed in Subpart D,
or which contains one or more
hazardous wastes listed in Subpart D;
and which is transported or stored prior
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to being used, re-used, recycled or
reclaimed is subject to the following
requirements with respect to such
transportation or storage:

(1) Notification requirements under
Section 3010 RCRA.

(2) Part 26Z of this Chapter.
(3) Part 263 of this Chapter.
(4) Subparts A, B, C, D and E of Part

264 of this Chapter.
(5) Subparts A, B, C, D, E, G, H, I, J

and L of Part 265 of this Chapter.
(6) Parts 122 and 124 of this Chapter,

with respect to storage facilities.

Subpart B-Criteria for Identifying the
Characteristics of Hazardous Waste
and for Usting Hazardous Waste

§ 261.10 Criteria for Identifying the
characteristics of hazardous waste.

(a) The Administrator shall identify
and define a characteristic of hazardous
waste in Subpart C only upon
determining that:

(1) A solid waste that exhibits the
characteristic may:

(i) Cause, or significantly contribute
to, an increase in mortality or an
increase in serious irreversible, or
incapacitating reversible, illness; or

(ii) Pose a substantial present or
potential hazard to human health or the
environment when it is improperly
treated, stored, transported, disposed of
or otherwise managed; and

(2) The characteristic can be:
fi) Measured by an available

standardized test method which is
reasonably within the capability of
generators of solid waste or private
sector laboratories that are available to
serve generators of solid waste; or

(ii) Reasonably detected by generators
of solid waste through their knowledge
of their waste.

§ 261.11 Criteria for listing hazardous
waste.

(a) The Administrator shall list a solid
waste as a hazardous waste only upon
determining that the solid waste meets
one of the following criteria:

(1) It exhibits any of the
characteristics of hazardous waste
identified in Subpart C.

(2) It has been found to be fatal to
humans in low doses or, in the absence
of data on human toxicity, it has been
shown in studies to have an oral LD 50
toxicity (rat) of less than 50 milligrams
per kilogram, an inhalation LC 50
toxicity (rat) of less than 2 milligrams
per liter, or a dermal LD 50 toxicity
(rabbit) of less than 200 milligrams per
kilogram or is otherwise capable of
causing or significantly contributing to
an increase in serious irreversible, or
incapacitating reversible, illness. (Waste

listed in accordance with these criteria
will be designated Acute Hazardous
Waste.)

(3) It contains any of the toxic
constituents listed in Appendix VIII
unless, after considering any of the
following factors, the Administrator
concludes that the waste is not capable
of posing a substantial present or
potential hazard to human health or the
environment when improperly treated,
stored, transported or disposed of, or
otherwise managed:

(i) The nature of the toxicity presented
by the constituent.

(ii) The concentration of the
constituent in the waste.

(iii) The potential of the constituent or
any toxic degradation product of the
constituent to migrate from the waste
into the environment under the types of
improper management considered in
paragraph (a)(3)(vii) of this section.

(iv) The persistence of the constituent
or any toxic degradation product of the
constituent.

(v] The potential for the constituent or
any toxic degradation product of the
constituent to degrade into non-harmful
constituents and the rate of degradation.

(vi) The degree to which the
constituent or any degradation product
of the constituent bioaccumulates in
ecosystems.

(vii) The plausible types of improper
management to which the waste could
be subjected.

(viii) The quantities of the waste
generated at individual generation sites
or on a regional or national basis.

(ix) The nature and severity of the
human health and environmental
damage that has occurred as a result of
the improper management of wastes
containing the constituent.

(x) Action taken by other
governmental agencies or regulatory
programs based on the health or
environmental hazard posed by the
waste or waste constituent.

(xi) Such other factors as may be
appropriate.
Substances will be listed on Appendix
VIII only if they have been shown in
scientific studies to have toxic,
carcinogenic, mutagenic or teratogenic
effects on humans or other life forms.

(Wastes listed in accordance with
these criteria will be designated Toxic
wastes.)

(b) The Administrator may list classes
or types of solid waste as hazardous
waste if he has reason to believe that
individual wastes, within the class or
type of waste, typically or frequently are
hazardous under the definition of
hazardous waste found in Section
1004(5) of the Act.

(c) The Administrator will use the
criteria for listing specified in this
section to establish the exclusion limits
referred to in § 261.5(c).
Subpart C-Characteristics of

Hazardous Waste

§261.20 GeneraL
(a) A solid waste, as defined in

§ 261.2, which is not excluded from
regulation as a hazardous waste under
§ 261.4(b), is a hazardous waste if it
exhibits any of the characteristics
identified in this SubparL
[Comment- § 262.11 of this Chapter sets
forth the generator's responsibility to
determine whether his waste exhibits
one or more of the characteristics
identified in this Subpart]

(b) A hazardous waste which is
identified by a characteristic in this
subpart. but is not listed as a hazardous
waste in Subpart D, is assigned the EPA
Hazardous Waste Number set forth in
the respective characteristic in this
Subpart. This number must be used in
complying with the notification
requirements of Section 3010 of the Act
and certain recordkeeping and reporting
requirements under Parts 262 through
265 and Part 122 of this Chapter.

(c) For purposes of this Subpart, the
Administrator will consider a sample
obtained using any of the applicable
sampling methods specified in Appendix
I to be a representative sample within
the meaning of Part 260 of this Chapter.

[Comment: Since the Appendix I
sampling methods are not being formally
adopted by the Administrator, a person
who desires to employ an alternative
sampling method is not required to
demonstrate the equivalency of his
method under the procedures set forth in
§§ 260.20 and 260.21.]

§ 261.21 Characteristic of Ignltabilty.
(a) A solid waste exhibits the

characteristic of ignitability if a
representative sample of the waste has
any of the following properties:

(1) It is a liquid, other than an aqueous
solution containing less than 24 percent
alcohol by volume, and has a flash point
less than 60'C (140"F), as determined by
a Pensky-Martens Closed Cup Tester,
using the test method specified in ASTM
Standard D-93-79, or a Setaflash Closed
Cup Tester, using the test method
specified in ASTM standard D-3278-78,
or as determined by an equivalent test
method approved by the Administrator
under the procedures set forth in
§§ 260.20 and 260.21.1

'ASTM Standards are available from ASrM,
1915 Race Street. Philadelphia. PA 19103.
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(2) It is not a liquid and is capable,
under standard temperature and
pressure, of causing fire through friction,
absorption of moisture or spontaneous
chemical changes and, when ignited,
burns so vigorously and persistently that
is creates a hazard.

(3) It is an ignitable compressed gas as
defined in 49 CFR 173.300 and as
determined by the test methods
described in that regulation or
equivalent test methods approved by the
Administrator under §§ 260.20 and -
260.21.

(4) It is an oxidizer as defined in 49
CFR 173.151.

(b) A solid waste that exhibits the
characteristic of ignitability, but is not
listed as a hazardous waste in Subpart
D, has the EPA Hazardous Waste
Number of D001.

§ 261.22 Characteristic of corrosivity.
(a) A solid waste exhibits the

characteristic of corrosivity if a
representative sample of the waste has
either of the following properties:

(1) It is aqueous.and has a pH less -
than or equal to 2 or greater than or
equal to 12.5, as determined by a pH
meter using either the test method .
specified in the "Test Methods for the
Evaluation of Solid Waste, Physical/
Chemical Methods" 2 (also described in
"Methods for Analysis of Water and
Wastes" EPA 600/4-79-020, March
1979), or an equivalent test method
approved by the Administrator under
the procedures set forth in § § 260.20 and
260.21.

(2) It is a liquid and corrodes steel-
(SAE 1020) at a rate greater than 6.35
mn (0.250 inch) per year at a test
temperature of 55*C (130F) as
determined by the test method specified
in NACE (National Association of
Corrosion Engineers) Standard TM-01-
69 3 as, standardizedin "Test Methods
for the Evaluation of Solid Waste,
Physical/Chemical Methods," or an
equivalent test method approved by the
Administrator under the procedures set
forth in § § 260.20 and 260.21.

(b) A solid waste that exhibits the
characteristic of corrosivity, but is not
listed as a hazardous waste in Subpart
D, has the EPA Hazardous Waste
Number of D002.

2This document is available from Solid Waste
Information, U.S. Environmental Protection Agency.
26 W. St. Clair Street, Cincinnati, Ohio 45268.

'The NACE Standard is available from the
National Association of Corrosion Engineers, P.O.
Box 986, Katy, Texas 77450.

§ 261.23 Characteristic of reactivity.

(a) A solid waste exhibits the
characteristic of reactivity if a
representative sample of the waste has
any of the following properties:

(1) It is normally unstable and readily
undergoes violent change without
detonating.

(2) It reacts violently with water.
(3) It forms potentially explosive

mixtures with -water.
(4) When mixed with water, it

generates toxic gases, vapors or fumes
in a quantity sufficient to present a
danger to human health or the
environment.

(5) It is a cyanide or sulfide bearing
waste which, when exposad to pH
conditions between 2 and 12.5, can
generate toxic gases, vapors or fumes in -
a quantity sufficient to present a danger
to humari health or the environment.

(6) It is capable of detonation or
explosive reaction if it is subjected to a
strong initiating source or if heated
under confinement.

(7) It is readily capable of detonation
or explosive decomposition or reaction
at standard temperature and pressure.

(8) It is a forbidden explosive as
defined in 49 CFR 173.51, or a Class A
explosive as defined in 49 CFR 173.53 or
a Class B explosive as defined in 49 CFR
173.88.

(b) A solid waste that exhibits the
characteristic of reactivity, but is not
listed as a hazardous waste in Subpart
D, has the EPA Hazardous Waste
Number of D003.

§ 261.24 Characteristic of EP Toxicity.

(a) A solid waste exhibits the
characteristic of EP toxicity if, using the
test methods described in Appendix II
or equivalent methods approved by the
Administrator under the procedures set
forth in § § 260.20 and 260.21, the extract
from a representative sample of the
waste contains any of the contaminants
listed in Table I at a concentration equal
to or greater than the respective value
given in that Table. Where the waste
contains less than 0.5 percent filterable
solids, the waste itself, after filtering, is
considered to be the extract for the
purposes of this section.

(b) A solid waste that exhibits the
characteristic of EP toxicity, but is not
listed as a hazardous waste in Subpart
D, has the EPA Hazardous Waste
Number specified in Table I which
corresponds to the toxic contaminant
causing-it to be hazardous.

Table I.-Maximurn Concentration of
Contaminants for Charactoristic of EP Toxicity-

Continued

EPA Maximum
hazardous Contaminant concentration

waste (milligrams
number pot liet)

D004 ................ Arsenic ...................................... 5.0
D00 5 ................ Barium ....................................... 100.0
006 ........... Cadmium .......................... 1.0
D007 ................ Chromium ................................. 5.0
D008 ..... Lead..................... . . 5.0
D009 ................ Mercury ..................................... 0.2
D010 ................ Selenium ................................... 1.0
DO1 ..1............. Silver .................. 5.0
D012 ................ Endrin (1,2,3.4,10,.0- 0.02

hexachloro.1,7-opoxy.1,4,4a,5,,7,8,Ba-

octahydro-l,4,endo, endo.
5,8-dimethano naphthalene.

D013 ........... Undane (1.2,3.4,5,6- 0.4
hexachlorocycohexane,
gamma isomer.

0014 ............ Methoxychor (1,1,1. 10.0
Tdchloro.2,2-bis [p
methoxyphenyl]ethano)

D015 ............. Toxaphene (C,.H,.CI, 0.5
Technical chlorinated
camphene. 67-69 percent
chlorine).

D016 ............... 2,4.D, (2.4- 10.0
Dich'orophenoxyacetlc
acid).

D017....-..... 24,5-TP Silvex (2.4,5. 1.0
Tdchlorophenoxyproplonlc
acid).

Subpart D-Lists of Hazardous Wastes

§ 261.30 General.

(a) A solid waste is a hazardous
waste if it is listed in this Subpart,
unless it has been excluded from this list
under § § 260.20 and 260.22.

(b) The Administrator will indicate his
basis for listing the classes or types of
wastes listed in this Subpart by
employing one or more of the following
Hazard Codes:
Ignitable W aste ................................................... (I)
Corrosive Waste .. ......... (C)
Reactive Waste ......................... ... 1
EP Toxic Waste ............. . . .... )
Acute Hazardous Waste ................................................... (H)
Toxic Waste ............. . . . . ..... ()

Appendix VII identifies the constituent
which caused the Administrator to list
the waste as an EP Toxic Waste (E) or
ToxicWaste (T) in § § 261,31 and 261.32,

(c) Each hazardous waste listed in this
Subpart is assigned an EPA Hazardous
Waste Number which precedes the
name of the waste. This number must be
used in complying with the notification
requirements of Section 3010. of the Act
and certain recordkeeping and reporting
requirements under Parts 262 through
265 and Part 122 of this Chapter.

(d) Certain of the hazardous wastes
listed in § 261.31 or § 261.32 have
exclusion limits that refer to
§ 261.5(c)(5).

II I I I
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§ 261.31 Hazardous waste from nonspecific sources.

Industry and EPA Hazardous Vste Hazard code
hazardous waste No.

Generic:
FOO..."h spent halogenated solents used in degreaing. ten b ortI*m. rmet4m chlkde. 1.1.k r carbon ()

tetnchioride. and the chbrinated fluaonrbons arid sludges from the recovery of two s0ovnts In degreasing operation
F002 The spent halogenated solvents. tetr e n mret4en chlore 1.1.1.ktchloros e. corobarzone. 1,12- (T)

trichworo-1,2,24rifluoroethane, o- dorobenzene, and to 9 bottom ronth ie recovery of tese solvent.
F003 The spent non-haogenated solvents xylere, aetone. e" acette eth4 bonene. elh er n bW &AcoL coteanone, and te st (T)

bottoms from the recovery o these solvents.
F004 The spent non-helogenated sovents cresols and cresy acd. ritrobenzene. ard the stl bottoms from tie recovery of thase s . .__. (T)
FOS The spent non-halogenated solvent methanok Woln metA a" ke oe rnh)4 atobuty! klom. carbon de de. ls r pyridrn U.T)

and the sta bottoms from the recovery of ths solvent&
F006 Wastewater treatment sludges from electroplating opera.in ..
F007.. Spent plating bath solutions from electroplating operations ( ")
F006 Plating bath sludges from the bottom of plaftng bathe from electropting operations (...)
FO9 Spent stripping and deaning bath solutions from eletopla'g operations K..T)
P010 Ouenching bath sludge from ol baths from metal heat treatng operations .. (.)
F011 Spent solutions from salt bath pot cleaning from metal heat treating operat .... (R. T)
1012 Quenching wastewater treatment sludges from metal heat treating operations (T)
F013 Flotation tainligs from.selective fltation from mineral metals recovery operabon (")
P014 Cyaridation wastewater treatment taUXn pond sediment from mlnell metal recovery operations (1)
F015 Spent cyanide bath solutions from mineral metals recovery operations (. )
P016 Dewatered air polution control scrubber s udge from coke ovens arnd ble t funeca (')

§ 261.32 Hazardous waste from specific sources.

Industry and EPA Hzardous waste Hazard code
hazardous waste No.

Wood Presenration: K001 - Bottom secdnent sludge from the treatment of wastewaters from wood prW ng p(oceMs that ua Creosote a&Or pen htCorophenoL ()
Inognic Pigments:

K002 Wastewater treatment sludge from the production O4 chrome yelow and orange pgmenrt (1)
K003 Wastewater treatment sludge from the production of moybdate orange p~grn ..ts C)
K004 - Wastewater treatment sludge from the production o zinc yalow pgments.........CO
K005 Wastewater treatment sludge from the production o chrome green pigments .. )
K006_.. .. ... Wastewater treatmnent sludge from the production o chrome oxide geen pg nt (anhydrous and hydrate T)
K007 Wastewater treatment sludge from the prodcion of iron blue pigments (1)
K008 - Oven resdue from the production of chrome oxide green pigmen. .T.

Organic Cn s:
KO09 Dstlation bottoms from the production o aoetadfde fron ehyle . ..
KOO Distilation side cuts from the production of aeldelyde from , .T)
K011 Bottom stream from the wastewater stripper in the production of acyfor i.e (K.7)
K012.. Sti bottoms fron the final purification o acryoritre in the production i aylo.iti.e .. (T)
K013 Bottom steam from the acetonitril column In the production of a ,cryloniO.. (51)
1014 Bottom from the a peron fe iaction column in the production of crtyonitrie ("T)
K015.. .. .. Still bottoms from the ,istilation o berzyl chloride M.)
K016 Heavy ends or distilation residues from the producin o carbon tetrahdloride CT)
K017 Heavy ends (stil bottoms) from the pufication column in the production of @apc rotydri (T)
1018 Heavy ends from fractionation in ethyl chlbrid proritde o ()
1019 Heavy eds from the ditlation of ethylene d oid in ethyjene dchiorde pro - : C
K020 Heavy ends from the distilation of vinyl chlorde in vnyl chloride monomer production (T)
K021 Aqueous spent antimony cataLyst waste from u e r ... ... . T)
K022 Distilation bottom tars from the prOducti O pheoaco from cue .T)
K023 Dtiltaton fight ends from the production o phUhe artidd from naphth ne C
K024 Distillaton bottoms from the production of phtha anhydride from naphthhen )
K025 Distilation bottoms from the production of trobenne by the nitration o benzene. CT)
K026 Stripping sM tais from the production Of methy ethyl p .....ea (I)
K027 Centrifuge reidue from toluene iocyaate producti (R T)
K028 Spent cata yst from the hydrochlornnator reactor in the production of 1.1.1,rchlooethane (T)
K029 Waste from the product stream stripper in the production of 1.1.1-i.chi.oeth n'T)

.030 - Cokm botoms or heavy ends from the combined production of blchiorostYilene and perchloroe .t.ene ()
Pestiides:

K031 By-products salts generated in the production of MSMA ard cacodyc acid .C)
K01.o32_, Wastewater treatment sludge from the production of chlordene C)
K033 Wastewater and scrub water from the chlorination of cyclopentadiene in the production o chotdone CT)
K034 Filter solds from the tration of achlorocyclopents In the production of ctiordmne (T)
K035 Wastewater treatment sludges generated in the production o creos.te (T)
K036 Still bottoms from toluene reclamation disllation In the production O d'aloon ,C)
K037 Wastewater treatment sludges from the producton of KiAulolon CTQ
K038 Wastewater from the washing ard stripping of phorate production.. .. CT)
K039 Fiter cake from the titration of diethylpho rodthoric acid In the production of phoraa (1)
K040 - Wastewater treatment sludge from the production of phorIte ()
K0 ,4t Wastewater treatment sludge from the production of to ..phene .T)
K042 Heavy ends or distilation residues from the dtlaon of tetrachloroberzene In the producon o 2.45-T (T)
K043 Z6-Dichlorophenol waste from the production of Z4-D .. )

K044 Wastewater treatnent sludges from the manufaectng and processing of o .plo.. . (R)
K045 Spent carbon from the treatment of wastewater containn -o - (R)
K046 Wastewater treatment s"lges from the manufactsing. lmation and loaing of lead-baed kM ig compounds.. (T)
K047 Pinklred water from TNT operations ..

Petroleum Refiring:
K048 Disolved ai flotation (DAF) float from the petrole re inv y .CT)
K049 Slop oi emulsion acids from the petroteum refining i n
K050 Heat exchanger burzi'e cdearng sudge fromrn the petroleum reQnin i ly CT)
K051 API separator sludge from the petroleum re i k industry .... CT)
K052 - Tank bottoms (leaded) from the petroleum refinng industry C)

Leather Tarig Firishirg:
K053 Chrome (blue) tnmlngs generated by the folowing subcategories of the father tarn ard ktimIn fty heir pulplchrome wnre.I CT)

wet tinish; hair savelchrome tanlretarlwet r-, t retan/wet finht no bearrnoux Vvough-he-4*w and sheting.
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§ 261.32 Hazardous waste from specific sources. -Continued

Industry and EPA Hazardous waste Hazard coda
hazardous waste No.

K054 .................. . Chrome (blue) shavings generated by the following subcategories of the leather tanning and finishing indutby hair pulp/chromo tan/retan/ ()
wet finish; hair save/chrome tan/retan/wet finish; retan/wet finish; no beamhouse; through-the-blue: and shealing.

K055 ........................ Buffing dust generated by the following subcategories of the leather tann'ng and finishing Industry: hair pulp/chrome tan/retan/wet finish; (T)
hair save/chrome tan/retan/wet finish; reran/wet finish; no beamhouse; and through-the-blue.

K05S .......................................... Sewer screenings generated by the following subcategories of the leather tanning and finishing industry hair pulp/chrome tanhotan/wel (T)
finish; hair save/chrome tan/retan/wet finish: retan/wet finish; no beamhouse; through-the-blue; and shearling.

K057 ........................ Wastewater treatment sludges generated by the following subcategories of the leather tanning and finishing Industry. hair pulp/chromo tan/ (I)
retan/wet finish; hair save/chrorhe tan/retan/wet finish; retan/wet finish; no beamhouse; through-the-blue and shearling.

K058 ...................... ............... Wastewater treatment sludges'generated by the following subcategories of the leather tanning and finishing Industry. hair pulp/chrome tan/ (R ")
retan/wet finish; hai save/chrome tan/retan/wet finish; and through-the-blue.

K059 ............................... Wastewater treatment sludges generated by the following subcategory of the leather tanning and finishing lndustry hair save/non-chromo (A)
tan/retan/wet finish.

Iron and Steel:
K060 ...................................... Ammonia still lime sludge from coing operao ............................................... ... . . ().... .
K061 .................................... Emission control dust/sludge from the electric furnace production of steel ............................................................................................. (' )
K062 ........................................ Spent pickle liquor from steel finishing operations .................................................... .. (C. T)
K063 . .. ................. r. ......... Sludge from lime treatment of spent pickle riquot from steel finishing operations . .................................. ..... ()

Primary Copper. K064 ................... Acid plant blowdown slurry/sludge resulting from the thickening of blowdown slurry from primary coper production ......................................... Mr)
Primary Lead: K065 .................... Surface impoundment solids contained in and dredged from surface impoundments at primary lead smelting facilities ...................................... ()
Primary Zinc.

K066 ........................... Sludge from treatment of process wastewater and/or acid plant blowdown from primary zinc production .............. ........................... (1)
K067 ............. Electrolytic anode slimes/sludges from primary zinc production ........................................................ ......... . .. ()
K068 . ... .................... Cadmium plant leach residue (iron oxide) from primary zinc production..... .. .. .... .............. . . ............. 1"T)

Secondary Lead: K069 .................. Emission control dust/sludge from secondary lead smelting . ... ............. .......... ..... ..................................

§ 261.33. Discarded Commercial Chemical
Products, Off-Specification Species,
Containers, and Spill Residues Thereof.

The following materials or items are
hazardous wastes if and when they are
discarded or intended to be discarded:

(a) Any commercial chemical product,
or manufacturing chemical intermediate
having the generic name listed in
paragraphs (e) or (f) of this section.

(b) Any off-specification commercial
chemical product or manufacturing
chemical intermediate which, if it met
specifications, would have the generic
name listed in paragraphs (e) or (f) of
this section.

(c) Any container or inner liner
removed from a container that has been
used to hold any commercial chemical -

product or manufacturing chemical -

intermediate having the generic name
listed in paragraph (e) of this section,
unless:

(1) The container or inner liner has
been triple rinsed usiiig a solvent
capable of removing the c~mmercial
chemical product or manufacturing
chemical intermediate;

(2) The cbntainer or inner liner has
been cleaned by another method that
has been shown in the scientific
literature, or by tests conducted by the
generator, to achieve equivalent -

removal; or
(3) In the case of a container, the inner

liner that prevented contact of the
commercial chemical product or
manufacturing chemical intermediate
with the container, has beeh removed.

(d) Any residue or contaminated soil,
water or other debris resulting from the
cleanup of a spill, into or on any land or
water, of any commercial chemical
product or manufacturing chemical

intermediate having the generic name
listed in paragraphs (e) or (f) of this
Section.
[Comment: The phrase "commercial
chemical product or ma-nufacturing
chemical intermediate having the
generic name listed in.. .. " refers to a
chemical substance which is
manufactured or formulated for
commercial or manufacturing use. It
does not refer td-a material, such as a
manufacturing process waste, that
contains any of the substances listed in
paragraphs (e) or (f). Where a
manufacturing process waste is deemed
to be a hazardous waste because it
contains a substance listed in
paragraphs (e) or (f), such waste will be
listed in either § § 261.31 or'261.32 or will
be identified as a hazardous waste by
the characteristics set forth in Subpart C
of this Part.]

(e) The commercial chemical iroducts
or manufacturing chemical
intermediates, referred to in paragraphs
(a) through (d) of this section, are
identified as acute fiazardous wastes
() and are subject to the small quantity
exclusion defined in § 261.5(c). These
wastes and their corresponding EPA
Hazardous Waste Numbers are:

Hazardous Substance
waste No.

1080 see P0S8
1081 see P057
(Acetato)phenylmercruy see P092
Acetone cyanohydrin see P069

POOl 3-(alpha-Acetonybenzy-44rydrxycoumarin and
salts

P002.,_.. 1-AcetyI-2-thlourea
P003-_ Acroleln

Agarin see P007
Agrosan GN 5 see P092
Aldicarb see P069
Acfrren see P048

-Continued "

Hazardous Substance'
waste No.

P004... Adrin
Algimycin see P092

P005 ....... Allyl alcohol
P006 ........ Aluminum phosphide (R)

ALViT see P037
Aminoethyloeno see P054

P007 ...... 5-(Amnomoethyl34soxazolol
POOS....... 4-Aminopyridine

Ammonium metavanadate see P1 19
P009........ Ammonium picrate (R)

ANTIMUCIN WOR see P092
ANTURAT see P073
AQUATHOL see P088
ARETIT see P020

P1O0....... Arsenic acid
P01 ...... Arsenic pentoxido
P012..... Arsenic trioxido

Athrombin sea POOl
AVITROL see P008
Azirldoene see P054
AZOFOS see P061
Azophos see P061
BANTU see P072

P013...... Barium cyanide
BASENITE see P020
BCME see P016

P014 .......... Beriznothlol
Benzoepin see P050

P015.... Beryllium dust
P016........ Bis(chloromethyl) ether

BLADAN-M se P071
P017........ Bromoacetone
P018.... Brudne
P019.... 2-Butanono peroxide

BUFEN see P092
Butaphene see P020

P020..... 2-se-Butyl.4,6-dnitropheno
P021........ Calcium cyanide

CALDON see P020
P022...... Carbon disulfide

CERESAN see P092
CERESAN UNIVERSAL see P092
CHEMOX GENERAL see P020
CHEMOX PE. see P020
CHEM-TOL sea P090

P023..... Chloroacetaidohyde
P024 .......... pChloroanriline
P025 ........ 1-(p-Chorobenzoyl)-5-mothoxy-2.mthylndole.3,

acetic acid
P026 ...... 1-(o-Chlorophenyl)thlouea
P027....... 3-Chloropropionitrile
P028. alpha-Chlorotolueno
P029 ........ Copper cyanide

CRETOX see P100
Coumandir see Po01
Coumafen see Pool

P030... Cyanides



Hazardous
waste No.

P031 Cyanogen
P032 . Cynogen br e
P033 Cyanogen ch id

Cycodan see P060
P034- 2 ,Cy ey-.6-dnitrpheoI

D-CON see P001
DETHMOR see P001
DETHNEL see P01
DFP see P043

P035 Z4-Dichlo2, wp yacefic add (24-)
P036- Didiorophnlarsie

Dlc yargen see P031
P037- Dieldiri

DIELDREX see P037
P038- Oiet e
P039- 0.0-Dethyl.S-(2-(ethylthio)ethl~ser of pho-

phrohli acd
P040- 0.0-Dietyl-0-(2-py"a"te
P041- 0,0-Diethyl phosphoric add. 0-nitrophenyl ester
P042- 3.4-DIy -lpha-(methylan*io)-rnethyI benzyl

alcohol
P043- Di-sopropyluorophoaphate

DIMETATE see P044
1.45, e hthalene. 1,22,4.10.10-

hem ,AaS.88a-heahydm endo,
erdo see P060

P044- Dyrnethoate
P045- 33-Dmkehyl--(nethylthio)-2-butao-O-

P046- [(neoh ylphawet hylanrw
Diircylhrype* ,, see P034

P047-_ 4, - and salts
P048- Z4-)Wtnophenol

DINOSEB see P020
DINOSEBE see P02D
Dbulfoto see P039

P049- 2,- tthiobkmet
DNBP see P020
DOLCO MOUSE CEREAL see P108
DOW GENERAL see P020
DOW GENERAL WEED KILLER see P020
DOW SELECTIVE WEED KILLER see P020
DOWICIDE G see P090
DYANACIDE see P092
EASTERN STATES DUOCIDE see P001
ELGETOL see P020

P050- Endosulfan
P051 - Enduin

Epbephuine see P042
P02.- Ethylcyaride
P053..- Ethylenecfanrje
P054- Ethylendehe

FASCO FASCRAT POWDER see Pool
FEMMA see P091

P055- Fen cyadde
P056- Fluone

P058- Fluoroacetic acid. sodium salt
FOLODOL-80 see P071
FOLOOOL M see P071
FOSFERNO M 50 see P071
FRATOL see P058
Fuknimmte of mernsy see P065
FUNGITOX OR see P092
FUSSOF see P057
GALLOTOX see P092
GEARPHOS see P071
GERUTOX see P020

P059- HeptachN
P060- 1,2,.4.10.10-H 14.4a.58,8a-

ht yrho-1",-edo, endo-cmethanonaph-
thale ne

1,4,5,6,7,7-H o j:23-
danethanol sumiie see P050

P061- Hexachopropene
P062-. Hemethyl tetrap;aphate

HOSTAOUICK see P092
HOSTAQUIK see P092
Hydrazoethane see P068

PO63- Hydrocyask add
ILLOXOL see P037
INDOCI see P025
Indomethacin see P025
INSECTOPHENE see P050
Isodrin see P060

P04- lsocyan-c add. methyl ester
KILOSEB see P020
KOP-THIOOAN see P050
KW1K-KIL see P108 -
KWIKSAN see P092
KUMADER see P001
KYPFARIN see P001
LEYTOSAN see P092
IOUIPHENE see P092

Hazardous
waste No.

MAIJK see P050
MAREVAN sea PO01
MAR-FRIN sea P001
MARTINO MAR.FRIN se P001
MAVERAN see P001
MEGATOX see P006

P065- Mercury Iurkiate
MERSOUTE see P002
METACIO 50 s. P071
METAFOS see P071
METAPHOR se P071
METAPHOS see P071
METASOL 30 sea P002

P066 Meftmyl
P67- 244than.~

.JETHYL-E 605 see P071
P058-~~ MeWA~ hydrse

Me" Isocya a e see P06

P070.. -. hl2(ehldl-rpoley.o
(mal~aror osin

METHYL NIRON n.o P042
P071 - Methyl praitho

METRON see P071
MOIE DEATH see P106
MOUSE- TS see P106
MOUSE-RID see P106
MOUSE-TOX see P106
MUSCIMOI. see P007

P072- 1-Nehy-2.loxe
P073. Nickel carbonyl
P074- Nicks! cyaride
P075- NMoo&ie and salts
P076- Nitricoad.
P077- p-Mtroatra
P078- NkoW 6*We
P079- Nitrogen proalde
P060- Nitrogen ltwme
P061 - Noglco. (R)
P062- N-Ntrosod.rethyarrin
P063- N. oescdpheryunirw
P064-.. N.NftroumehmW*yt~a

NYLMERATE so. P092
OCTA/OX swe P037

OCT/ sea P002
P006 . Oid alcohol cidensed wh 2 MCI. stlylere

OMPA ae P065
OMPAC3DE see P06
OMPAX sa. P065

P087- Oani takoslde
P088- 7.05 [d22-hte wb-d yk ad

PANtVARFIN sea P001
PANORAM D-31 see P037
PANTHERINE we P007
PANWARFIN see PO01

P089- Par tio
PCP se POmO
PENNCAPM see P071
PENOXYL CARBON N a. P04

P090-...~. PwfttAjrohmn
PeAcoophenat sa. POGO
PENTA-KILL sea P00
PENTASOL soe P00
PENWAR see P000
PERMICIDE se P0M0
PERMAGUARD sea P00
PERMATOX see P00
PERMITE sea P00
PERTOX s.e P00
PESTOX III see P066
PHENMAD see P092
PHENOTAN see P020

Pool- pheyt dicdomrus-
PtwrtriarcapW see P014

P092- Ptwj rcury acetate
P093-. N-Ph~nl sora

PHILIPS 1861 see POD6
PIIIX see P002

15094-... Phorate
PD95- Phosgie.
P096- Pfich
P097. Phoephorothoc add. 00-&nk est-. 0-ear

with N-d Jt4 benzene a 'w'ri
c add 0.0-mvfhyl-( -

phena) este s P071
PIED PIPER MOUSE SEED see P106

P098- pelt cymide
P099- Pfts a icid$

PREMERGE se P020
P100. 1.2-roancoi

Proparvl4 alcohol see P102P10-O rpok

33125

Hazadous
wwNo.

P102__ 2-Propyn-l-ol
PROTHROMADI, See P001

UNCISAM see P002
OUINTOX see P037
RAT/ NO MICE BAIT see P001
RATA-WAY see P001
RAT-B-GON see P001
RAT-04OE #2 see P001
RAT-GUARD sme P001
RAT-KILL see P001
RAT-MIX "e P001
RATS-NO-MORE see P001
RAT-OLA seae P001
RATOREX see P001
RATTUHL see Pol
RAT-TROL see POOl
9O-1ETH see P001
RO-DEX see P106
ROSEX see PO1
ROUGH & READY KUSE MIX see P001
SANASEED see P106
SANTO6RITE see P00
SANTOPHEN see P00
SANTOPHEN 20 see P090
SCHRADA see P065

P103- Seenoume
P104.. saeroyer*id

S M see P105
SPARIC see P020
SPOR-KIL see P002
SPRAY-TROt. BRAND ROOEH-TROL see P001
SPURGE seae P020

Pl0- SO~fA" aide
Sodium curA dn see PO0

P10 6- Sod .,cyarids
Soduw knroeceace see P066
SOOIUM WARFARIN see P001
SOLFARIN see P001
SOLFO..ACK B8 see P048
SOLFOLACK S8 see P048

PI07- SIronkm su"
P106- Sydhrww Ad sails

SUBTEX see P020
SYSTAM see P066
TAG FUNGIIDE seae P02
TEXWAISA see P071
TEMIC see P070
TEMIK see P070

S IEFPJM4-TROL see P0O0
P00. Telrastoyidllopyophoephale
Pl 10- Takes" Imad
Pill- Teirambsipoposplate
P112 Tetivormethmm

Teraphoephrido add. hexseh estr see P062
TETROSULFUR BLACK PB see P048
TETRO6ULPHUR PBR see P048

P113- Thiicadde
The*= peroxide see P113

P114 .Th urnselariie

TWOR see P002
THLUIL see P002
THI00AN sea P050
IIIIOFOR see PM6
THIOMtUL see P00
THIONEX see P00
THIOPltET E see P071

P11- Thoseaicarbazde
IToilfan fonef see P060

P117- Th~iurm
THOUPSONS WOOD FIX see P0O0
TIOVEL see P050

PI1L Trichirontmtlharl'io
TWIN LIGT RAT AWAY see POW1
US F PH-8 see P060
USAF EK-4a00 see P002

PI19- Vaad sod anirium sal
P120 Vardur peloxdde

VOFATOX see P071
WANADU se P120
WARCOUMIN "a P001
WAR/FAIN SOOIUM see P001
WARFICIDE see P001
WOFOTOX see P072
YAN OC see P057
YASOKNOCK see P058
ZIARNIK see P002

P121- Ztc cyride
PI22- Znc phosphide (RT)

ZOOCOUMAIMR see P001
'The Age-ncy Idkxled tose trade rmes of tich it was

aswhr an anlm of a t"d, name does not krn,' tha t e
oritled merneal Is not hazardous. The matarial is hazardous
N I Is isted aSthr its gneric name.
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(f) The commercial chemical products
or manufacturing chemical
intermediates, referred to in paragraphs
(a), (b) and (d) of this section, are
identified as toxic wastes (T) unless
otherwise designated and are subject to
the small quantity exclusion defined in
§ 261.5 (a) and (b). These wastes and
their corresponding EPA Hazardous
Waste Numbers are:

Hazardous Substance'
Waste No.

AAF see U005
U001 .......... Acetaldehyde
U002 ......... Acetone (I)
U003 .......... Acetonitrite (I,1)
U004 .......... Acetophenone
U005 .......... 2Acetylaminoflourene
UDOS ......... Acetyl chloride (CT)
U07 .......... Acrylamide

Acetylene tetrachloride see U209'
Acetylene trichlorde see U228

U0S .......... Acrylic acid (I)
U009 .......... Axlonir le

AEFOTHENE Tr see U226
3.Amino-5-(p-acetamidophenyl)-IH-1,24-Vizole,

hydrate see U011
U010 .......... 6-Amino-l,la,2,88a,8b-hexahydro-8-

(hydroxymothyl)8-methoxy.5-methylcarbamate
azIrlno(2',3'.3,4) pyrrolo(1.2-a) indole-4, 7-diond
(ester)

U011 .......... Amitrole
U012 .......... Aniline (I)
U013 .......... Asbestos
U014 .......... Auramine
U0IS .......... Azaserine
U016 .......... Benz[c]acidine
U017 ......... Benzal chloride
.U018 .......... Benz[a]anthracene
U019 .......... Benzene
U020 .......... Benzenesulfonyl chloride (CR)
U021 .......... Benzidine

1,2-Benzisothiazolin-3-one, 1,1-dioxde see U202
Benzota]anthracene see U018 a

U022 .......... Benzorapyrene
U023 ...... Benzotrlchlorlde (C,RT)
U024 .......... Bis(2-chloroethoxy)methane
U025 .......... Bis(2.chloroethyl) ether
U026 ......... N,NoBis(2-chloroethy).2-naphthylamine
U027 ... Bis(2-chloroisopropyl) ether
U028 .......... Bis(2-ethylhexyl) phthilate
U029 .......... Bromomethane
U030 .......... 4-Bromophenyl phenyl ether
U031..... n-Butyl alcohol (I)
U032 .......... Calcium chromate

Carbolic acid seebils
Carbon tetrachloride see U211

U033........ Carbonyl fluoride
U034 .......... Chloral
U035 .......... Chlorambucil
U036 .......... Chlordane
U037 .......... Chlorobenzene
U038 .......... Chlorobenzilate
U039 .......... p-Chloro-m-cresol
U040 .......... Chlorodibromomethane
U041 .......... 1-Chloro-2.3-epoxypropane

CHLOROETHENE NU see U226
U042 .......... Chloroethyvinyl ether
U043 .......... Chloroethene '
U044.. Chloroform (1,T)
U045.... Chloromethane (1,T)
U046.. Chloromethyl methyl ether
U047..... 2-Chloronaphthatene
U048 .......... 2-Chlorophenol
U049 .......... 4-Chloro-o-toluidine hydrochloride
U050 .......... Chrysene

C.. 23060 see U073
U051 . Cresote
U052 . Cresols
U053 .......... Crotonaldehyde
U054... Cresylic acid
U055 ......... Cumene

Cyanomethane see U003
U056 .......... Cyclohexane (I)
UD57 ......... Cycohexanone (I)
U058 .......... Cyclophosphamide
U059 .......... Daunomycin
U060 .......... DDD

Hazardous
Waste No.

Substance'

U061 .......... DDTU062. ..... iallate

U063 ...... Dibenz[a.hlanthracene
Dibearzola,hanthrhcene see U063

U064 ......... Dibenzo[ai]pyrene
U065...... Dibromochloromethane
U066...... 1,2-Dibromo-3-chloropropane
U067.... 1,2-Dibromoethane
U068 ..... Dibromomethane
U069...... Di-n-butyl phthalate
U070...... 1,2;Dichlorobenzene
U071..... 1.3-Dichlorobenzene
U072....... 1,4-Dichlorobenzene
U073....... 3,3'-Dichlorobenzdkine
U074.... 1,4-Dichtoro-2-butene

3.3'-Dichloro-4,4'-diaminobiphenyl see U073
U075.....-.. Dichloroduiluoromethane
U076....-... .1-Dichloroethane
U077.-...... 1,2-Dichloroethane
U078....... 1,1-Dichloroethylene
U079 ..... 1,2otrans-dichloroethyane
U080......... Dichforomethane

Dichloromethytbenzene see U017
U081....... 2,4-Dichlorophenol
U082....... 2,6-Dichforophenol
U083..... 1.2-Dichloropropane
U084...... 1,3-Dichloropropene
U085........ Diepoxybutane (1,T)
U086 ..-..... 1,2*Die thyihydrazine

U087-..- 0,0-Diethyl-S-methyl 'ester of phosphorodithioic
acid

UO8&..... Diethyl phthalate
U089..... Diethylstitbestrol
U090 ...... Dihydrosafrote
U091.... 3,3'-Dimethoxybenzidine
U092....-.. Diethylanine (I)
U093......... p.Dimethylaminoazobenzene
U094 ...... 7.12-Dimethylbenz[a]anthracene
U095. ....... 3.3'-Dimethylbenzidine
U096...... alphaalphaDimethylbenzyhydroperoxde (R)
U097...... Dimethylcarbamoyl chloride
U098.... 1.1-Dimethylhydrazine
U099..... 1.2-Dimethylhydrazine
U100..... Dimethylnitrosoamine
U101...... 2,4-Dimethylphenol
U102.. ..... Dimethyl phthalate
U103 .-. Dimethyl sulfate
U104..... 2,4.Dinitrophenol
U105. . 2,4-Dinitrotoluene
U106-.... 2,6-Dinitrotoluene
U107 .-. Di-n-octyl phthalate
U108. 1,4-Dioxane
U109....- 1,2-Diphenylhydrazine
Ul1O....... Dipropylarnne (I)
UI 1 ...... Di-n-propytnitrosamine

EBDC see U114
1,4-Epoxybutane see U213

U112...... Ethyl acetate (I)
U113.. Ethyl scrylate (I)
U114........ Ethylenebisdithiocarbamate
Ul15....... Ethylene oxide (I,1)
Ul16........ Ethylene thiourea
Ul17.. Ethyl ether (1,T)
Ul18 ..... Ethylmethacrylate
Ul19...... Ethyl methanesulfonate

Ethynifrile see U003
-Fremaster T23P see U235

U120. Fluoranthene .
U121...... Fuorotdichloromethane
U122....... Formaldehyde
U123-. Formic acid (0,1)
U124 .......... Furan (I)
U125 ....... Furfural (I)
U126-....... -Glycidylatdehyde
U127 ......... Hexachlorobenzene
U128...--.. Hexachlorobutadiene
U129........ Hexachdorocyctohexane
U130......-. Hexachlorocyclopentadiene
U131 ..... Hexachloroethane
U132 ...... Hexachlorophene
U133........ Hydrazine (RT)-
U134........ Hydrofluodc acid (CT)
U135...... Hydrogen sulfide

Hydroxybenzene see U188
U136 ...... Hydroxydimethyl arsine oxide

4,4'-(Imidocarbony bis(N,N-dimethyaniline see
U014

U137....... lndeno(1,2,3-cd)pyrene
U138..... lodomethane
U139 ...... Iron Dextran
U140-....... Isobutyl alcohol

Hazardous
Waste No.

Substance'

U141 .......... Isosafrole
U142. ........ Kepone
U143 ........ Laslocarpine
U144........ Lead acetate
U145 .......... Lead phosphate.
U146 .......... Lead subaceato
U147........ Maleic anhydride
U148 .......... Malec hydrazido
U149. Malononittile

MEK Peroxide see U160
USO .. Melphalan
U151 .......... Mercury
U152......... Methacrylonitrilo
U153 Methanethol
U154 .......... Methanol
U155...... Methapyrilene

Methyl alcohol see U194
U156 ......... Methyl chlorocarbonate

Methyl chloroform see U226
U157 .......... 3-Methylcholanthrene

Methyl chloroformate see U156
U158 ........ 4,4-Methylane-bis.(2-chloroanilno)
U159 .......... Methyl ethyl ketone (MEK) (1")
U160 .......... Methyl ethyl ketone peroxide (R)

Methyl iodide see U138
U161 .......... Methyl Isobutyl ketore
U162........ Methyl methacrylato (R,T)
U163........ N-Methyl-N'-nitro-N-nitrosoguandino
U164 ........ Methylthiouracil

Mitomycin C see UOIO
U165 ......... Naphthaleno
U166 .......... 1,4-Naphthoquinone
U167 ........ l-Naphthylamine
U168...... 2-Naphthylamine
U169 .......... Nitrobenzene (1.7)

Nitrobenzol see U169
U170......... 4-Nitrophenol
U171 .......... 2-Nitropropane (I)
U172 ......... N-Nitrosodl-n-butylamilno
U173 .......... N-Nitrosodiethanolamino
U174 ......... N-Nilrosodiethylamno
U175....-... N.Nitrosodi-npropylamlno
U176. ........ NoNiltosoonethylurea
U177 ......... N-Nilroso-n-mthylurfa
U178 .......... N-Nitroso-n-methylurethano
U179. NoNitrosopipeddino
U180 ......... N-Nrlosopyrolidine
UI11....... 5-Nitro-o-toluldine
U182..... Paraldehyde

PCNB see U185
U183-........ Pentahlorobenzeno
U184........ Pentachloroethane
U185. ........ Penachloonitrobenzeno
U186 1,3.-Pentadieno (I)

Perc see U210
Porchlorethyleo see U2t0

U187 ......... Phenacelin
U188 .. Phenol
U189.... Phosphorous sulfide (A)
U190...... Phthalic anhydride
U191 .......... 2-Picoline
U192 ......... Pronamide
U193..... 1,3-Propane sultone
U194.....-. n-Propylarino (I)
J19........ Pyridine
U197. ........ Ounones
U200 ..... Reserpine
U201 ......... Rosorcnol
U202......... Saccharin
U203 .......... Safrot
U204......... Sclenious acid
U205 ......... Selenium sulfide (R,')

Silvex see U233
U206 ....... Streptozotocin

2,4.5-T see U232
U207 ......... 1,245.Ttrachorobenzeno
U208 ....... 1,l,1,2-Tetrachloroethano
U209 .......... 1,1,2,2-Tetrachloroethano
U210 .......... Tetrachloroetheno

Tetrachloroethylono see U2i0
U211... Tetrachloromethane
U212.... 2,3,4.6-Tetrachlorophonol
U213 ..... Tetrahydrofuran (I)
U214....... Thallium (I) acetate
U215..... Thallium (I) carbonate
U216...... Thallium (I) chloride
U217.....-... Thallium (1) nitrate
U218...... Thloacetamide
U219. .. Thoure
U220....-... Toluene
U221 .......... Toluenediamine
U222 ...... o.Toludino hydrochloride
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Hazardous
Waste No.

SutanceI

Ug-.-- Tolu* isocyanate
U224- ToXaphN

Z4.5-TP see U233
U -- Tironomethane
U226--- 1.1.1-Trichloroethane
U227- 1.12-Trdichloroethane
U228- Trictioroethene

Trichiboetk4ene see U228
U22 Trichgorotormeta
U230-. 2.4.5-Tricoro1phno
U231- 24.6-Trichorophenotl
U232__ 2,4.5-Trctoroo-eoxyaeic acid
U233-... 2,4,5-T" " " acid aVph.

alpha, alpo- Tnihorotolun see U023
TRI-CLENE see U228

U234--- Trinitrobenzene (RI)
U235-. Tris(2,3-dAcom opyt phohate
U236- Twan blue
U237-- Urac rustard
U238- Urethane

Vriyl chloride see U043
Vinrldene chloride see U078

U239- Xyene

1 The Agency icnuded those trade names of which it was
aware an omission of a trade name does not irply that it is
not hazardous. The mateial is hazardous if it is listed under
its generic name.

Appendix I-Representative Sampling
Methods

The methods and equipment used for
sampling waste materials will vary with
the form and consistency of the waste
materials to be sampled. Samples
collected using the sampling protocols
listed below, for sampling waste with
properties similar to the indicated
materials, will be considered by the
Agency to be representative of the
waste.
Extremely viscous liquid-ASTM Standard

D140-70 Crushed or powdered material-
ASTM Standard D346-75 Soil or rock-like
material-ATM Standard D420-69 Soil-
like material-ASTM Standard D1452-65

Fly Ash-like material-ASTM Standard
D2234-76 [ASTM Standards are available
from ASTM, 1916 Race St., Philadelphia,
PA 19103]

Containerized liquid wastes--"COLWASA"
described in 'Test Methods for the
Evaluation of Solid Waste, Physical/
Chemical Methods," I U.S. Environmental
Protection Agency. Office of Solid Waste,
Washington. D.C. 20460. [Copies may be
obtained from Solid Waste Information,
U.S. Environmental Protection Agency. 26
W. St. Clair St., Cincinnati, Ohio 45268]

Liquid waste in pits, ponds, lagoons, and
similar reservoirs.-"Pond Sampler"
described in "Test Methods for the
Evaluation of Solid Waste, Physical/
Chemical Methods." I

This manual also contains additional
information on application of these
protocols.

'These methods are also described in "Samplers
and Sampling Procedures for Hazardous Waste
Streams" EPA 600/2-0-o-18. January 1980.

Appendix 11- EP Toxicity Test
Procedure

A. Extraction Procedure (EP)

1. A representative sample of the
waste to be tested (minimum size 100
grams) should be obtained using the
methods specified in Appendix I or any
other methods capable of yielding a
representative sample within the
meaning of Part 260. [For detailed
guidance on conducting the various
aspects of the EP see 'Test Methods for
the Evaluation of Solid Waste, Physical/
Chemical Methods," SW--846, U.S.
Environmental Protection Agency Office
of Solid Waste, Washington, D.C.
20460.1]

2. The sample should be separated
into its component liquid and solid
phases using the method described in
"Separation Procedure" below. If the
solid residue 2 obtained using this
method totals less than 0.5% of the
original weight of the waste, the residue
can be discarded and the operator
should treat the liquid phase as the
extract and proceed immediately to Step
8.

3. The solid material obtained from
the Separation Procedure should be
evaluated for its particle size. If the solid
material has a surface area per gram of
material equal to, or greater than, 3.1
cm2 or passes through a 9.5 min (0.375
inch) standard sieve, the operator
should proceed to Step 4. If the surface
area is smaller or the particle size larger
than specified above, the solid material
should be prepared for extraction by
crushing, cutting or grinding the material
so that it passes through a 9.5 mm (0.375
inch) sieve or, if the material is in a
single piece, by subjecting the material
to the "Structural Integrity Procedure"
described below.

4. The solid material obtained in Step
3 should be weighed and placed in an
extractor with 16 times its weight of
deionized water. Do not allow the
material to dry prior to weighing. For
purposes of this test, an acceptable
extractor is one which will impart
sufficient agitation to the mixture to not
only prevent stratification of the sample
and extraction fluid but also insure that
all sample surfaces are continously

I Copies may be obtained from Solid Waste
Information. U.S. Envronmental Protection Agency
26 W. St. Clair Street. CincinnatL Ohio 45258.

2The percent solids Is determined by drying the
rilter pad at 80 C until it reaches constant weight
and then calculating the percent solids using the
following equation:

(weight of pad + so~d)
- t-s weight of pad

x 10D0 % sokd
k"htW of sample

brought into contact with well mixed
extraction fluid.

5. After the solid material and
deionized water are placed in the
extractor, the operator should begin
agitation and measure the pH of the
solution in the extractor. If the pHis
greater than 5.0, the pH of the solution
should be decreased to 5.0 ± 0.2 by
adding 0.5 N acetic acid. If the pH is
equal to or less than 5.0, no acetic acid
should be added. The pH of the solution
should be monitored, as described
below, during the course of the
extraction and if the pH rises above 5.2.
0.5N acetic acid should be added to
bring the pH down to 5.0 ± 0.2.
However, in no event shall the aggregate
amount of acid added to the solution
exceed 4 ml of acid per gram of solid.
The mixture should be agitated for 24
hours and maintained at 20°-40* C (68"-
104" F) during this time. It is
recommended that the operatormonitor
and adjust the pH during the course of
the extraction with a device such as the
Type 45-A pH Controller manufactured
by Chemtrix, Inc., Hillsboro, Oregon
97123 or its equivalent, in conjunction
with a metering pump and reservoir of
0.5N acetic acid. If such a system is not
available, the following manual
procedure shall be employed:

(a) A pH meter should be calibrated in
accordance with the manufacturer's
specifications.

(b] The pH of the solution should be
checked and. if necessary, 0.5N acetic acid
should be manually added to the extractor
until the pH reaches 5.0 ± 0.2. The pH of the
solution should be adjusted at 15. 30 and 60
minute intervals, moving to the next longer
interval if the pH does not have to be
adjusted more than 0.SN pH units.

(c) The adjustment procedure should be
continued for at least 6 hours.

(d) If at the end of the 24-hour extraction
period, the pH of the solution is not below 5.2
"and the maximum amount of acid (4 ml per
gram of solids) has not been added, the pH
should be adjusted to 5.0 ± 0.2 and the
extraction continued for an additional four
hours, during which the pH should be
adjusted at one hour intervals.

6. At the end of the 24 hour extraction
period. deionized water should be added
to the extractor in an amount
determined by the following equation:
V= (20][W)-1(W]-A
V= ml deionized water to be added
W= weight in grams of solid charged to

extractor
A= ml of 0.5N acetic acid added during

extraction
7. The material in the extractor should

be separated into its component liquid
and solid phases as described under
"Separation Procedure."

8. The liquids resulting from Steps 2
and 7 should be combined. This
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combined liquid (or the waste itself if it
has less than 1/2 percent solids, as noted
in'Step 2] is the extract and should be
analyzed for the presence of any of the
contaminants specified in Table I of
§ 261.24 using the Analytical Procedures
designated below.

Separation Procedure
Equipment: A filter holder, designed

for filtration media having a nominal
pore size of 0.45 micrometers and
capable of applying a 5.3 kg/cm 2 (75 psi]
hydrostatic pressure to the solution
being filtered shall be used. For-mixtures
containing nonabsorptive solids, where
separation can be affected without
imposing A 5.3 kg/cm 2 pressure
differential, vacuum filters employing a
0.45 micrometers filter media can be
used. (For further guidance on filtration
equipment or procedures see "Test
Methods for Evaluating Solid Waste,
Physical/Chemical Methods."]

Procedure: 3
(i] Folloving manufacturer's

directions, the filter unit should be
assembled-with a filter bed consisting of
a 0.45 micrometer filter membrane. For
difficult or slow to filter mixtures a
prefilter bed consisting of the following
prefilters in increasing pore size (0.65
micrometer membrane, fine glass fiber
prefilter, and coarse glass fiber prefilter)
can be used.

(ii) The viaste should be poured into
the filtration unit.

(iii) The reservoir should be slowly
pressurized until liquid begins to flow.
from the filtrate outlet at which point the
pressure in ,he filter should be
immediatel lowered to 10-15 psig.
Filtration s iould be continued until
liquid flow ceases.

(iv) The pressure should be increased
stepwise in 10 psi increments to 75 psig
and filtration continued until flow
ceases or the pressurizing gas begins to.
exit from the filtrate outlet.

(v) The filier unit should be
depressurized, the solid material
removed and weighed and then
transferred tp the extraction apparatus,
or, in the case of final filtration priorto,
analysis, disbarded. Do not allow the

-This procedue is intended to result in
separation of thd "free" liquid portion of the waste
from any solid m'atter having a partlcle size
>0.45um. If the s~mple will not filter, various other
separation techniques can be used to aid in the
filtration. As despribed'above, pressure filtration is
employed to speed up the filtration process. This
does not alter the nature of the separation; If liquid
does not separate during filtration, the waste can be
centrifuged. If ieparation occurs during
centrifugation the liquid portion (centrifugate) is
filtered through the 0.45urn filter prior to becoming
mixed with the liquid portion of the waste obtained
from the initial filtration. Any material that will not
pass through the filter after centrifugation is
considered a solid and is extracted.

material retained on the filter pad to dry
prior to weighing.

(vi) The liquid phase should be stored
at 4°C for subsequent use in Step 8.
B. Structural Integrity Procedure

Equipment: A Structural Integrity
Tester having a 3.18 cm (1.25 in.)
diameter hammer weighing 0.33 kg (0.73
lbs.) and having a free fall of 15.24 cm (6
in.) shall be used. This device is
available from Associated Design and
Manufacturing Company, Alexandria,
VA., 22314, as Part No. 125, or it may be
fabricated to meet the specifications
shown in Figure 1.
Procedure: -

1. The sample holder should be.filled
with the material to be tested. If the
sample of waste is a large monolithic
block, a portion should be cut from the
block having the dimensions of a 3.3 cm
(1.3 in.) diameterx 7.1 cm-(2.8 in.)
cylinder. For a fixated waste, samples
may be cast in the form of a 3.3 cm (1.3
in.) diameter x 7.1 cm (2.8 in.) cylinder
for purposes of conducting this test. In
such cases, the waste may be allowed to
cure for 30 days prior to further testing.

2. The sample holder should be placed
into the Structural Integrity Tester, then
the hammer should be raised to its
maximum height and dropped. This
should be repeated fifteen times.

3. The material should be removed
from the sample holder, weighed, and
transferred to the extraction apparatus
for extraction.

Analytical Procedures forAnalyzing
Extract Contaminants

The test methods for analyzing the
extract are as follows:

(1) For arsenic, barium, cadmium,
chromitm, lead, mercury, selenium or
silver: "Methods for Analysis of Water
and Wastes," Environmental Monitoring
and Support Laboratory, Office of
Research and Development, U.S.
Environmental Protection Agency,
Cincinnati, Ohio 45268 (EPA-600/4-79-
020, March 1979),

(2) For Endrin; Lindane;
Methoxychlor; Toxaphene; 2,4-D; 2,4.5-
TP Silver: in "Methods for Benzidine,
Chlorinated Organic Compounds,
Pentachiorophenol and Pesticides in
Water and Wastewater," September
1978, U.S. Environmental Protection
Agency, Environmental Monitoring and
Support Laboratory, Cincinnati, Ohio
42568,
as standardized in 'Test Methods for
the Evaluation of Solid Waste, Physical/
Chemical Methods."

For all analyses, the method of
standard addition shall be used for the
quantification of species concentration.

This method is described in "Test
Methods for the Evaluation of Solid
Waste." (It is also described in
"Methods for Analysis of Water and
Wastes.")
BILLING CODE 6560-01-M
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3.3cm 14
(1.3")

9.4cm
(3.7")

COMBINED
WEIGHT
.33Kg
(.731b)

ELASTOMERIC *

SAMPLE HOLDER

*ELASTOMERIC SAMPLE HOLDER FABRICATED OF
MATERIAL FIRM ENOUGH TO SUPPORT THE SAMPLE

Figure 1

COMPACTION TESTER
BILLNG COOE &%"-01-C

p-A -1 1 UnI 45 No 98 / Mondav, Mav 19, 1980 / Rules and Regulations
33129



33130 Federal Register / Vol. 45, No. 98 / Monday, May 19, 1980 / Rules and Regulations

Appendix Ill-Chemcal Analysis Test
Methods

Tables 1, 2 and 3 specify the
appropriate analytical procedures,
described in "Test Methods for
Evaluating Solid Waste" (SW-846),
which should be used in determining
whether the waste in question contains
a given toxic constituent. Table 1
identifies the. analytical class and the,
approved measurement techniques for
each organic chemical-listed in
Appendix VII. Table 2 identifies the
corresponding methods for the inorganic

species. Table 3 identifies the specific
sample preparation and measurement
instrument introduction techniques
which may be suitable for both the
organic and inorganic species as well as
the matrices of concern.

Prior to final selection of the
analytical method the operator should
consult the specific method descriptions

- m SW-846 for additional guidance on
which of the approved methods should
be employed for a specific waste,
analysis situation.

Table l.-Analyf'cal Charactenstics of Organic Chemials

Measurement technaques
Compound Sample handineg - Non-GC

class/fracon methods Conventional
GC/MS GC Detector

Acetonithile ............... .... Volale .......
Acroleln .......................... ........ Volable.. . . . .
Acrylamide ................ .......
AcryloNtrile ............... ...... Volatile..................
Benzene .................................
Senz(a)anthracene....... Extractable/SN .. ...... 8.10 (HPLC)_
Benzo(a)pyrone .............. Extractable/BN ............. 8.10 (HPLC)_
Benzotrchlorde .......... ....... Extractable/BN........
Bonryl chloride . ....... Volatile or Extractable/SN

Benz(b)fluoanthne............ Extractable/BN. ...... 8.10 (HPLC)_
Sis(2-chloroethoxymethane) ..... Volaile......... -.. -...,.
Sls(2.chloroethyl)ether _....... Volatie......
Sls(2-chlorolsopropyether ....... Volatile........
Carbon disulfide ....... Volatile --..
Carbon tetrachloride. ......... Volatile.. - - -
Chlordane Extractabe/BN........................
Chlonnated dlbenzodioxans . Extractable/SN....
Chlorinated blphenyls............. Extractable/BN. ..........
Chloroacetaldehyde ................ Volatile
Chlorobenzeno .................. Volatle - _ _

Chloroform .............................. Volatile
Chloromethane ....................... Volatle__ _ _
2-Chlrophenol ....................... Extractable/SN ........
Chrysene ............. . ........... Extractable/SN........ 8.10 (HPLC)_
Creosote . ....................... Extractable/SN.___
Cresol(s) ................... F.xt.ctabeA .................. -
Crsylic acle(s) ............................ Extractable/A ..........
Dichlorobenane(s) ................. Extractabl/BN

Dichloroethane(s) .................. Volatile
Dichloromethane .................. Volatile_........._,

Dichlorophenoxy.acetic acid.... Extractable/A_. ......... .
Dichloropropanol ................. Extractable/BN ....... -
2,4-Dimothyphenol ................._ Extrctabl/A .. .
Dinitrobenzne ................. ... ... Extractable/BN ...... .. .
4,6-Dinotro-o-cresol.............. Extractable/A _............
2,4.Dinitrotoluene ........................ Exbactable/BN...---....
Endrin .................................... Extractabl/P .... _...........
Ethyl ether ............................... Volle...............

8.24 8.03 NSD
8.24 8.03 NSD
8.24 8.01 FID
8.24 8.03 NSD
8.24 8.02 PID
8.25 8.10 FID
8.25- 8.10 FlID
8.25 8.12 ECD
8.24 8.01 HSD
8.25 - 8.12 ECO
8.25 8.10 RD
8.24 8.01 HSD
8.24 8.01 HSD
8.24 8.01 HSD
8.24 8.01 HSD
8.24 8.01 HSD
8.25 8.08 HS0
8.25 8.08 ECO
8.25 8.08 HSD
8.24 8.01 "HSD
8.24 8.01 HSD.

8.02 PID
8.24 8.01 HSD
8.24 8.01 HSD
8.25 8.04 FID, ECD
8.25 8.10 FD

18.25 8.10 ECO
8.25 8.04 RD, ECO
8.25 8.04 FID. ECO
8.25- 8.01 HS0

8.02 PID
8.12 ECO

8.24 8.01 HSD
8.24 - 8.01 HSD
8.25 8.40 HSD
8.25 8.12 ECD

.8.25 8.04 FID, ECD
8.25 8.09 RD. ECD
8.25 8.04 RD, ECD
8.25 8.09 RD, ECD
8.25 8.08 HSD
8.24 8.01 FD

8.02 RD
Formaldehyde ............................... Volatile ......... . 8.24 8.01 RD
Formic acid ............................... Extractable/BN ................ 8.25 8.06 RD
Heptachlor ........................... Exractable/P ........... .._ 8.25 8.06 HSD
Hexachlorobenzne ............... Extractable/BN................. . 8.25 8.12 ECO
Hexachlorobutadiene . .......... Extractable/BN. ............ . 8.25 8.12 ECD
Hexachloroethane ................ Extractable/BN.. ........ 8.25 8.12 ECDH exachlorocyclopentadiene ...-... Exactable/8N_....... 8.25 8.12 ECD,,
Undane ...................................... Extiactable/P.......... 8.25 8.08 HSD'
Maloic anhdrde ..................... Extractable/BN..-.. 8.25 8.06 ECD. RD
Methanol... ..- ... Volate........ . 8.24 8.01 FID
Mothomyl.. ............... ............ Extractable/BN............... 8,32 (HPLC)_
Methyl othyj ketone................... Volatile..... .............. ... 8.25 8.01 RD

8.02 RD
Methyl IsobWdy ketone-...._.... Volatile...__ __ 8.25 8.01 RD

8.02 FD
Naphthalene ........................ .......... Extractable/BN_..; . ............ 8.25 8.10 RD
Napthoquinone ................................... _ -8.25 8.06 ECD, FID

- 8.09 RD
Nitrobenzeno .............. .........- Extractable/BN....... 8.25 8.09 ECD, RD
4-Nitrophenl .............................. Exlractable/A . .... ......... 8.24 8.04 ECD, RD
Paraldehyde'(rtmer of Volatile. ................. ... 8.24 8.01 RD

acetaldehyde).
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Table 1.-- Ma Characteistics of Organic Chenra-S-Continued

ComPnd SaWle hnAV No*G C ______

class/fraction methods COMWeno
GC/MS GIC Deector

Pentachloopol - Extractbl/A,__ 8.25
Phenol- ......... Extractable/A 8.25
Phorate Extractable/BN _
Phosphorodtioic acid esters__ Extractable/BN _

Phthafic antoide ExtraCtable/N__ _ 8.25

2-Pcon,'_ Exractable/BN__ 8.25

Pid.ine ExtractableBN__ 8.25

Tetrachorobenzenes) - ExtractableBN_ _ _825

Tetrachloroethane(s) _ Volatile .... 8.24
Tetrachoroethenr Volati1e_24__ 824
Tetrachorophenol Extractable/A ,,8.24
Toluene ..... &Volatile_8.24
Te deaian_ ExlractabBN _ 8.25
Toluene disocyanate(s) - Extractble/noeaqueos- -- am825
Toxaphene ExkactabWP ,,,8.25
Trichroethane_ Volatile 824
Trichloroethene(s) Volatie -... 8.24
Trichloofluoromethane - Volatil - 8.24
Trichioropheno(s) - Extractable/A_____ ____ 8.25
2.4,5-TP (Sivex) Extractable/A__ 8.25
Trichioropropane Volatile -__ 8.24
vaiyt chloide Volatile 8.24
Virylidene chlorid Volatle - 8.24
Xylene Volatile ....._8.24

&04

8.22
- 8.06

8.22

8.06
8.00
8.06

8.01

8.02

8.06
8.06
8.01

8.01
8.04
8.40
8.101
8.01
8.02

Eco
ECM. FO
FPO
ECO, PlO
ECo. plO
FPO
ECO, no
ECO. FlOECD, Flo

ECD, FID

ECO
HFO
HSO
ECO

NO
Flo
HSO
HSO
HSO
HSO

HSO
HSOHSO
HSO
HSO
Pxo

'Analyze for phenanthrene and carbazole; if these are present in a ratio between 1.4:1 and 5:1, crootle ahoudd be consd

ered present. -

ECO = Electron capture detetor RD - Flame lotazb5on detector FPD - Flame pholomeft detector HSD - Halde
specific detector. HPLC = KOg pressre liqid chromoWrapty NSO - Ntogn-,pcic dect. PIO - Phocohtion de.
lector.

Table 2-Anal'/alnd Charactesbcs of Inorgaic Species

Speces Sample had class measroment lec A Mehod

Antimony Digestion Atomic absorbtlon-hrniaeiam e8 50
Arseni ...... Hydride Atomic aborblon-Flme 8.51
Barkrn Igestion Atomic ab eoton-fx nce/fam 8.52
Ca dn. .Digestion , Atomic &bso__on~fnac m 8.53

CtvoiumDigestioni Atomic abctlnIwaelime85
Cyarde Hydrot'ai Atomic aborbtloncop &W
Lead Diges.tion. Atomic aboeobtion-nmace/flame - 8.58
Meecixy Cold Vapor - Atomic abeibtlon 8.57
Nickel Dgestion Atomic b6lm 8.5

,,mHydride digestion - Atomic ab tlme _ 8.5
Siver Digestion Atomic abaocbtl-nnc/1e __00

Table 3.-Sample Preparlon/Sample IntMxtion
Tedniques

Physical characteristics of waste'
Sample

handFrg class
Fid Paste Sold

Voltte - Prge and Purge and Headopace.
trap- trap.

Direct Headspace.
ioecton.

Sen*ivolstie Direct Shake out -. Shake out.
and injection. Soxhlet.
nonvolatile. Shake out._ Soncalon.

Inorga __ Dect
in-tin

Dges Digestiont Digestion.
Hydrde_ Hsde__ Hde.

'For purposes of this Table. Iuid refers to readliy Porable
Nquids wich may or may not contain suspended pauicmes
Pasteke raterials. whie flid in the soen of flowabaty. can
be thought of as beig thixotropic or plastic in nate, e.g.
pa-. Solid materials are those wastes which can be han-
dled %ihout a container (Le., can be pied up without appre-
clable sagging).

Procedure and Method Number(s)
Digestion-See appropriate procedure for

element of interest.
Direct injection--8.80
Headspace-&82
Hydride--See appropriate procedure for

element of interest.
Purge & Trap--8.83
Shake out--8.84
Sonication--8.85
Soxhlet--8.88

Appendx VlL-&ss kfirLf -Heanaro( Wastes

EPA
hazadou Hazardous consiuarfti for wtich listedwla NO.

FW1- letachroetvy4ene metryfane chloid tichlor-
o jfw cchxo rita:sor
ost . ,1,1rk oIt6ta -ti.t -

F002- lair yn methane c de iclor
oF0h0__. .i)e.cben-

neN.1.2fhoO1-kratn. -
dchikroberm".

F= - N-A
F004- cracok and crae~ic ac4d rIfrctercia
F0= - malw)nL foka. mek etI ke.

R06O cm*r chre md cyanide -
F00 _ (-af)
FRO __ cyar (at)
FOlo- cyanide (saIIIs)
FOiO.__ conide(sail)F012- cyanide (sails

F013-.4, cyaa-e(CO.plexed)

F03...... cai.cnl.axad o m~

F014- cyeide(comraxd
F05S......._ cyanide (saldt)
F016...... clanidef(crOplaed)
K001-.... benrane. berci(a~argwce barrro(aXp~jrane

cixysgns. 4-n l~uW -AW
phano 2-chcropivnol. Z4-deet'fl pienol.
2.4.&.ilrlhrophanoL. paetfropl-col 4.6-

KO04__ ckior'ehaolK002- chromim Seed
K0 cronmit m lad
K004- drootmn
K005-. dno nm lead

K<0 __ dson~m

KO0- ctoroon . d
11 m-y choride. paraehye. lmrc add

lf0O10-... cicrolorm. looicenlahde. metylan chloride.
N x4 pa . b ac4

Mj1 acrylon~fl. acaonirile. hyckoclanic acid
X012. acrylorikie acelorie. acroleinacryianida
K013-..... hyckocyaric acdd. acryorbii.. acaicuimle
K014-..... acalorikie. acryfanide
K015. banryl chloride. chlorcbanzme. lok.e, bermo-

KOI....6.. hclrobenzene. aducciiee
carbon det aodrcid. hwtachioroethane; Perch-

l.etydene. c
esaw and beg (2.chlreh ethersi. kictioro-
propanachioppanots

buldenhaedorobeauane
KIO.......0 e- o 1,1e 1,1,2-

tcttiane. takachlcothanea (1.1,.24-
airoetiand 1.1.).

-ihocbl. letachlro-m carbon
ltkadckido. chkrolcnll .;.A diceide. .-. yr
drne cicid
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Appendix VIL.-Basis for Lisfing Hazardous
Wastes-Continued -

EPA
hazardous Hazardous constituents for which listed
waste No.

K020 .......... eyne dichloride, 1.1,1-trichloroethane, 1,1,2-
ichloroothane. tetrachloroethanes (1.1,2.2-te-

tradhloroethane and 1.1,1.2-tetrachloroethane),
trichloroethylene. tetrachloroethyfene. carbon
tetrachloride, chloroform, vinyl chloride. vinyli.
dene chloride

K021 .......... antimony, carbon tetrachloride. chloroform
K022 .......... phenol, tars (polycyctic aromatic hydrocarbons)
K023 .......... phlhaic anahydrido. maleic anhydride
K024 ...... phthalic anhydride, polynuclear tar~like materials,

naphthoquinone
K025 .......... meta-dinilrobenzene. 2.4-dinitrotoluene
K026 .......... paradehyde, pyridines. 2-picoline
K027 ...... toulone dilsocyanate. toluene-2.4-diamine, tars

(benzidimidazapone)
K028 . 1,1,1-trichloroethane, vinyl chloride
K029 .......... 1,2.-dichloroethane. 1.1,1-trichloroethane, vinyl

chloride, vinlyldene chloride, chloroform
K030 .......... heachlorobenzene, hexachlorobutadine, hex-

achloroethane, 1,1,1,2-tetrachloroethane.
1 .l2,2-tetrachloroethane, ethylene dichloride

K031 .......... arsenic
K032 .......... hexachlorocyclopentadiene
K033 .......... hexachlorocyclopentadiene
K034 .......... hexachlorocyclopentadiene
K035 .......... crdsote, benz(a)anthracen, benz(b)luoroan-

thene. benzo(a)pyrene
K036 .......... toulene, phosphorodilhioic and phosphorothioic

acid esters
K037 .. loulene, phosphorodithioic and phosphorothiolc

acid esters "
K038 .......... phorate, formaldehyde, phosphorodithioic and

phosphorothloic acid esters
K039.....-. phosphorodithioic and phosphorothloic acid

esters
K040........ phorate, formaldehyde, phosphorodithoic and

p.hosphorothoic acid esters
K041 ... tosaphone
K042 .......... heXtachlorobenzene; ortho-dichlorobenzene
K043..... 2.4-dichlorophenol, 2.6-dichlorophenol. 2.4.6-

ttichlorophenol
K044...... NA
K045 ... NA
K046..:..... lead
K047 ... NA
K048...... chromium, lead
K049 .......... chromium, lead
K050 .......... chromium
K051.....;.. chromium, lead
K052..... lead
K053..... chromium
K054......... chromium
K055 ........ chromium, lead
K056... chromium, lead
K057 .......... chrpmium, lead
K058 .......... chromium, lead
K059 ... NA
K060 .......... cyanide, naphthalene, phenolic compounds, ar-

senic
K061..... chromium, lead, cadmium
K062 .......... chromium, lead
K063 .......... chromium, lead
K064...... lead, cadmium
K065.... lead, cadmium •
K066 .. lead cadmium
K067... lead, cadmium
K068 .......... lead, cadmium
K069...... chromium, lead, cadmium

NA-Waste Is hazardous because it meets either the

Ignitability. corrosivity or reactivity characteristic.

Appendix III-Hazardous Constituents

Acetaldehyde
(Acetato)phenylmercury
Acetonitrilef
3-(alpha-Acetonylbenzyl)-4-hydroxycoumarin

and salts
2-Acetylaminofluorene
Acetyl chloride
1-Acetyl-2-thiourea
Acrolein
Acrylamide
Acrylonitrile
Aflatoxins

Aldrin
Allyl alcohol
Aluminum phosphide
4-Aminobiphenyl -
6-Amino-l,la,2,8,8a,8b-hexahydro-8-

(hydroxymethyl)-8a-methoxy-5-
methylcarbamate azirino(2',3':3,4)
pyrrolo(1,2-a)indole-4,7-dione (ester)
(Mitomycin C)

5-(Aminomethyl]-3-isoxazolol
4-Aminopyridine
Amitrole
Antimony and compounds, N.O.S.5

Aramite
Arsenic and compounds, N.O.S.
Arsenic acid
Arsenic pentoxide
Arsenic trioxide
Auramine
Azaserine
Barium and compounds, N.O.S.
Barium cyanide
Benz[c]acridine
Benz[alanthracene
Benzene
Benzenearsonic acid
Benzenethiol
Benzidine "
Benzo[a]anthracene
Benzo[b]fluoranthene
Benzoojlfluoranthene
Benzo[ajpyrene
Benzotrichloride
Benzyl.chloride
Beryllium and compounds, N.O.S.
Bis( -chloroethoxy)methane
Bis(2-chloroethyl) ether
N,N-Bis(2-chloroethyl)-2-naphthylamine
Bis(2-chloroisopropyl ether
Bisfchloromethyl) ether
Bis(2-ethylhexyl) phthalate
Bromoacetone
Bromomethane
4-Bromophenyl phenyl ether
Brucine
2-Butanone peroxide
Butyl benzyl phthalate
2-s ec-Butyl-4,6-dinitrophenol (DNBP)
Cadmium and compounds, N.O.S.
Calcium chromate
Calcium cyanide
Carbon disulfide
Chiorambucil
Chlordane (alpha and gamma isomers)
Chlorinated benzenes, N.O.S.
Chlorinated ethane, N.O.S.
Chlorinated naphthalene, N.O.S.
Chlorinated phenol, N.O.S.
Chloroacetaldehyde
Choroalkyl ethers
p-Chloroaniline
Chlorobenzene
Chlorobenzilate
1-(p-Chlorobenzoyl)-5-methoxy-2-

methylindole-3-acetic acid
p-Chloro-m-cresol
1-Chloro-2,3-epoxybutane
2-Chloroethyl vinyl ether
Chloroform
ChIoromethane
Choromethyl methyl ether
2-Chloronaphthalene

'The abbreviation N.O.S. signifies those members
of the general class "not otherwise specified" by
name in this listing. ,

2-Chlorophenol
1-(o-Chlorophenyl)thiouirea
3-Chloropropionitrile
alpha-Chlorotoluene
Chlorotoluene, N.O.S.
Chromium and compounds, N.O.S.
Chrysene
Citrus red No. 2
Copper cyanide
Creosote
Crotonaldehyde
Cyanides (soluble salts and complexes),

N.O.S,
Cyanogen
Cyanogen bromide
Cyanogen chloride
Cycasin
2-Cyclohexyl-4,6-dinitrophenol
Cyclophosphamide
Daunomycin
DDD
DDE
DDT
Diallate
Dibenz[a,h]acridine
Dibenz[a,j]acridine
Dibenz[a,h]anthracene(Dibenzo[a,h

anthracene)
7H-Dibenzo[c,g]carbazole
Dibenzo[ao]pyrene
Dibenzo[a,h]pyrene
Dibenzo[a,ilpyrene
1,2-Dibromo-3-chloropropane
1,2-Dibromoethane
Dibromomethane
Di-n-butyl phthalate
Dichlorobenzene, N.O.S,
3,3'-Dichlorobenzidine
1,1-Dichloroethane
1,2-Dichloroethne
trans-1,2-Dichloroethane
Dichloroethylene, N.O.S.
1,1-Dichloroethylene
Dichloromethane
2,4-Dichlorophenol
2,6-Dichlorophenol
2,4-Dichlorophenoxyacetic acid (2,4-D)
Dichloropropane
Dichlorophenylarsine
1,2-Dichloropropane
Dichloropropanol, N.O.S.
Dichloropropene, N.O.S.
1,3-Dichloropropene
Dieldrin
Diepoxybutane
Diethylarsine
O,O-Diethyl-S-(2-ethylthio)ethyl ester of

phosphorothioic acid
1,2-Diethylhydrazine
a,o-Diethyl-S-methylester phosphorodithloic

acid
0,0-Diethylphosphoric acid, 0-p-nttrophonyl

ester
Diethyl phthalate
,O-Diethyl--(2-pyrazinyliphosphorothioato

Diethylstilbestrol
Dihydrosafrole
3,4-Dihydroxy-alpha-(methylamino)-mothyl

benzyl alcohol
Di-isopropylfluorophosphate (DFP)
Dimethoate
3,3'-Dimethoxybenzidine
p-Dimethylaminoazobenzene
7,12-Dimethylbenz[alanthracene
3,3'-Dimethylbenzidine

•Dimethylcarbamoyl chloride
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1,1-Dimethylhydrazine
1,2-Dimethylhydrazine
3,3-Dimethyl-l-(methylthio)-2-butanone-0-

((methylamino) carbonyl)oxime
Dimethylnitrosoamine
alpha.alpha-Dimethylphenethylamine
2,4-Dimethylphenol
Dimethyl phthalate
Dimethyl sulfate
Dinitrobenzene, N.O.S.
4,6-Dinitro-o-cresol and salts
2,4-Dinitrophenol
2,4-Dinitrotoluene
2,&Dinitrotoluene Di-n-octyl phthalate
1,4-Dioxane
1,2-Diphenylhydrazine
Di-n-propylnitrosamine
Disulfoton
2,4-Dithiobiuret
Endosulfan
Endrin and metabolites
EpichIorohydrin
Ethyl cyanide
Ethylene diamine
Ethylenebisdithiocarbamate (EBDC)
Ethyleneimine
Ethylene oxideEthylenethiourea

Ethyl methanesulfonate
Fluoranthene
Fluorine
2-Fluoroacetamide
Fluoroacetic acid, sodium salt
Formaldehyde
Glycidylaldehyde
Halomethane, N.O.S.
Heptachlor
Heptachlor epoxide (alpha, beta, and gamma

isomers)
Hexachlorobenzene
Hexachlorobutadiene
Hexachlorocyclohexane (all isomers)
Hexachlorocyclopentadiene
Hexachloroethane
1,2,3,4,10,10-Hexachloro-1,4,4a,5.8,8a-

hexahydro-1,4:5,8-endoendo-
dimethanonaphthalene

Hexachlorophene
Hexachloropropene
Hexaethyl tetraphosphate
Hydrazine
Hydrocyanic acid
Hydrogen sulfide
Indeno(1,2,3-c,dJpyrene
Iodomethane
Isocyanicacid, methyl ester
Isosafrole
Kepone
Lasiocarpine
Lead and compounds, N.O.S.
Lead acetate
Lead phosphate
Lead subacetate
Maleic anhydride
Malononirile
Melphalan
Mercury and compounds, N.O.S.
Methapyrilene
Methomyl
2-Methylaziridine
3-Methylcholanthrene
4,4 -Methylene-bis-(2-chloroaniline
Methyl ethyl ketone (MEK
Methyl hyirazine
2-Methyllactonitrile
Methyl methacrylate

Methyl methanesulfonate
2-Methyl-2-(methylthio)proplonaldehyde.o-

(methylcarbonyl) oxime
N-Methyl-N'-nitro-N-nitrosoguanldine
Methyl parathion
Methylthiouracil
Mustard gas
Naphthalene
1,4-Naphthoquinone
1-Naphthylamine
2-Naphthylamine
1-Naphthyl-2-thiourea
Nickel and compounds, N.O.S.
Nickel carbonyl
Nickel cyanide
Nicotine and salts
Nitric oxide
p-Nitroaniline
Nitrobenzene
Nitrogen dioxide
Nitrogen mustard and hydrochloride salt
Nitrogen mustard N-oxide and hydrochloride

salt
Nitrogen peroxide
Nitrogen tetroxide
Nitroglycerine
4-Nitrophenol
4-Nitroquinoline-1-oxide
Nitrosamine. N.O.S.
N-Nitrosodi-N-butylamine
N-Nitrosodiethanolamine
N-Nitrosodiethylamine
N-Nitrosodimethylamine
N-Nitrosodiphenylamine
N-Nitrosodi-N-propylamine
N-Nitroso-N-ethylurea
N-Nitrosomethylethylamine
N-Nitroso-N-methylurea
N-Nitroso-N-methylurethane
N-Nitrosomethylvinylamine
N-Nitrosomorpholine
N-Nitrosonornicotine
N-Nitrosopiperidine
N-Nitrosopyrrolidine
N-Nitrososarcosine
5-Nitro-o-toluidine
Octamethylpyropbosphoramide
Oleyl alcohol condensed with 2 moles

ethylene oxide
Osmium tetroxide
7-Oxabicyclo[Z2,1]heptane-2,3-dlcarboxylic

acid
Parathion
Pentachlorobenzene
Pentachloroethane
Pentachloronitrobenzene (PCNB)
Pentacholorophenol
Phenacetin
Phenol
Phenyl dichloroarsine
Phenylmercury acetate
N-Phenylthiourea
Phosgene
Phosphine
Phosphorothioic acid, 0,0-dimethyl ester, 0-

ester with N.N-dimethyl benzene
sulfonamide

Phthalic acid esters, N.O.S.
Phthalic anhydride
Polychlorinated biphenyl. N.O.S.
Potassium cyanide
Potassium silver cyanide
Pronamide
1.2-Propanediol
1,3-Propane sVltone
Propionitrile

Propylthiouracil
2-Propyn-l-ol
Pryidine
Reserpine
Saccharin
Safrole
Selenious acid
Selenium and compounds. N.O.S.
Selenium sulfide
Selenourea
Silver and compounds, N.O.S.
Silver cyanide
Sodium cyanide
Streptozotocin
Strontium sulfide
Strychnine and salts
,.4.5-Tetrachlorobenzene

Z3,7.8-Tetrachlorodibenzo-p-dioxin (TCDD]
Tetrachloroethane N.O.S.
1.1,1,2-Tetrachloroethane
1,1.2,2-Tetrachloroethane
Tetrachioroethene (Tetrachloroethylene)
Tetrachloromethane
2,3,4.6-Tetrachlorophenol
Tetraethyldithiopyrophosphate
Tetraethyl lead
Tetraethylpyrophosphate
Thallium and compounds. N.O.S.
Thallic oxide
Thallium () acetate
Thallium (I) carbonate
Thallium (I) chloride
Thallium [I nitrnte
Thallium selenite
Thallium (I) sulfate
Thloaceamide
Thiosemicarbazide
Thiourea
Thluram -

Toluene
Toluene diamine
o-Toluidine hydrochloride
Tolylene diisocyanate
Toxaphene
Tribromomethane
124-Trichlorobenzene
1,1,1-Trichloroethane
1.1,2-Trichloroethane
Trichloroethene (Trichloroethylene
Trichloromethanethial
2,4,5-Trichlorophenol
2,4.6-Trichlorophenol
24.5-Trichlorophenoxyacetic acid (2,4,5-q
2.4.5-Tricblorophenoxypropianic acid (2,4.5-
TP) (Silvex)

Trichloropropane. N.O.S.
1,2,3-Trichloropropane
0.0.0-Triethyl phosphorothioate
Trinitrobenzene
Tris(i-azridinyl)phosphine sulfide
Tris[2,3-dibromopropyl) phosphate
Trypan blue
Uracil mustard
Urethane
Vanadic acid. ammonium salt
Vanadium pentoxide (dust)
Vinyl chloride
Vinylidene chloride
Zinc cyanide
Zinc phosphide

[WR Dm. W-14= Pikd 5.-m&4s aml
BILING CODE 66-01-,
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 261
[FRL 1471-41

Identification and Listing of Hazardous
Wastes
AGENCY: Environmental Protection*
Agency.
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing-to add
eleven wastes to the interim final list of
hazardous wastes which it is
promulgating today under Section 3001
of the Resource Conservation and
Recovery Act of 1976, as amended
(RCRA). The effect of adding these

*wastes to the hazardous wast6 list will
be t6 make them subject to the
management standards issued by EPA
under Sections 3002 thiough 3006 and'
3010 of RCRA (Parts 262 through 265, 122
through 124 of this Chapter and 45 FR
12746).
DATES: EPA will accept public
comments on the proposed listings until
July 18, 1980. Any person may request a
hearing on this proposal by filing a
request with John P. Lehman, whose
address appears below, by June 9,1980.
The request must contain the
information prescribed in § 260.20(d) of
this chapter.
ADDRESSES: Comments and requests for
hearing should be addressed to John P.
Lehman, Director, Hazardous and
Industrial Waste Division, Office-of
Solid Waste [WH-565], U.S. .
Environmental Protection Agency,
Washington, D.C. 20460.
Communications should identify the
regulatory docket number "Section
3001."

The public docket for this proposed
rulemaking is located in Room 2711, U.S.
Environmental Protection Agency, 401M
Street, S.W., Washington, D.C. 20460
and is available for viewing from 9:00
a.m. to 4:00 p.m., Monday through
Friday, excluding holidays.
FOR FURTHER INFORMATION CONTACT.
Alan S. Corson, Office of Solid Waste
(WH-565), U.S. Environmental
Protection Agency, 401 M Street, S.W.,
Washington, D.C. 20460, (202) 755-9187.
SUPPLEMENTARY INFORMATION: Section
3001 of RCRA requires EPA to publish
criteria for listing hazardous waste and
to list particular hazardous wastes. In
today's Federal Register EPA is
promulgating interim final criteria for
listing hazardous wastes (§ 261.11) along
with an interim final list of hazardous
wastes (Part 261, Subpart D). The

Agency is now proposing to expand this
list of hazardous wastes to add eleven
wastes which EPA has determined me~t
its interim final listing criteria.

Included in this proposed
supplemental listing are five wastes'
generated in the organic chemicals
industry, four wastes from the
manufacture of pesticides, one waste
stream from the wood preserving
industry and one waste stream from the
non-ferrous metals industry. All eleven
of these wastes were identified by the
Agency in the course of developing the
necessary technical data to support the
interim final hazardous waste list
promulgated today. These wastes and
the hazards they pose to health or the
environment are:

(1) Distillation bottoms and heavy
ends from the production of 1,1,1-
trichloroethane. These two wastes
contain known carcinogens, many of
which are soluble in water or are
volatile. If the waste is improperly
managed, the carcinogens may
contaminate surface water,
groundwater, or air.

(2) Vacuum stripper discharge from
chlordene chlorinator in the production
of chlordane. This waste.contains
dissolved or suspended highly toxic
constituents which are soluble and may.
migrate through leaching from the waste
if the waste is improperly managed.

(3) Untreated wvastewater from the
production of 2,4-D. This waste contains
carcinogens and mutagens which are
soluble in water. If the waste is
improperly managed, these constituents
can contaminate surface water or
groundwater.

'(4) Wastewater from the production of
methomyL. This waste contains toxic
compounds, a carcinogen and mutagenic
substances. If thiswaste is improperly
managed, these compounds could
migrate from the waste and contaminate
groundwater and- surface water.

(5) Distillation residues both light
ends and bottoms from the production of
phthalic anyhride from ortho-xylene.
These two wastes contain toxic
compounds, a known carcinogen, and a

,cuspected carcinogen. Some of these
compounds are soluble in water, a~dl; if
the waste is improperly managed, these
compounds can contaminate surface
water and groundwater. If the residues
are improperly incinerated, these
compounds (or equally or more toxic
degradation products) may be emitted
into the air.

(6) Wastewater from wood preserving
processes that use creosote and/or
pentachlorophenol. This waste contains
carcinogens, mutagens and toxic
compounds, many of which are soluble
in water or are volatile. If the waste is

improperly managed, these cbmpounds
can contaminate surface water,
groundwater, or air.

(7) Untreated process wastewater
from the production'of toxaphene. This
waste contains toxaphene, a
carcinogenic and extremely toxic
compound. If the waste is improperly
managed, this compound could migrate
from the waste and contaminate
groundwater and surface water.

(8) Process wastewater from creosote
production. This waste contains a
number of known carcinogens. If this
waste is improperly managed, these
compounds are capable of migrating and
persisting in the environment and could
contaminate surface water and
groundwater.

(9) Waste leaching solution from acid
leaching of emission control dust/sludge
from secondary lead smelting. This
waste contains toxic heavy metals
which, when solubilized, can
contaminate surface water and
groundwater if the waste is improperly
,managed.

When surface water, groundwater, or
air is contaminated, human health or the
environmejit can be adversely affected,
BACKGROUND DOCUMENT: Background
documents have been prepared in
support of this proposed rule. Copies are
available for review in all EPA Regional
office libraries, in the EPA headquarters
(Public Information Reference Unit)
Room 2404, Waterside Mall, 401 M
Street, S.W., Washington, D.C. and in
the docket located in Room 2711,
Waterside Mall, 401 M Street, S.W.,
Washington, D.C.
ECONOMIC, ENVIRONMENTAL AND
REGULATORY IMPACTS: In accordance
with Executive Order 11821, as amended
by Executive Order 11949, and OMB
Circular A-107, EPA policy as stipulated
in 39 FR 37419, October 21,1974, and
Executive Order 12044, analyses of the
economic, environmental, and
regulatory impacts were performed for
the entirety of Subtitle C. EPA does not
believe that amending Part 261 to add
these additional wastes is a major
action for the purposes of Executive
Order 12044, in part because the wastes
are generated by processes which
produce other listed wastes and because
the cost of managing those other listed
wastes has already been accounted for
in the final-Regulatory Analysis which
was prepared for the entirety of Subtitle
C. However, EPA requests that any date
commenters have on the generation
rates of the wastes listed in the
proposal, current management costs and
practices for these wastes or on the cost
or economic impacts of the propos6d
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regulations be sent to John P. Lehman at
the address listed above.

Dated May 2,1980.
Douglas M. Costle,
Administrator.

It is proposed to amend Title 40 CFR,
Part 261, by revising 40 CFR, Part 261, as
follows:

§ 261.32 [Amended]
1. In § 261.32, add the following waste

streams:

EPA Haz-
Industry hazardms Hazardous waste ardous

waste code
NO.

Wood Wastewater from wood (1).
pservation. presering processes that

use creosote or
pentad"Wrohenol.

Oranic Dit tation bottoms from the (1).
chemicals. production of 1.1.1-

tr, ch"ooethane.
He ends from the heavy ().

ends cokin from the
production of 1.1.1-
trichloroethan.

Vacuum striper discharge
.from chlordene chlorinator
in the production of
chiordane.

Ditiation light ends from (r).
he production of phthale
anhydd from ortho-

DiaNation bottoms from the (T).
prodcon of phtac
anhydrde from ordho-

Pesticides.- Untreated process (1-
wastewater from the
production of txamphene.

Untreated wastewater from (IM.
the production of 24-D.

Wastewater from the (D.
production of methom l.

Fricess wastewater from ().
creosote production.

Secondary Waste leachng sotion from t).
lead. acid Jeacig of ecission

control dust/skudge from
secondary lead smelting

*The EPA Hazardous Waste Number wil not be assgned
unti the lsted waste is promulgated.

[SR Doc. 80-14308 Filed 5-16- -45 am]
BILLING CODE 6560-01-1
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 262

[FRL 1470-7]

Standards for Generators of
Hazardous Waste

AGENCY: Environmental Protection
Agency.
ACTION: Final rule.

SUMMARY: The Resource Conservation
and Recovery Act, as amended, seeks to
prbmote the protection of human health
and the environment and to conserve
valuable material and energy resodrces.
In order to accomplish this, the Act
establishes a national program to
improve solid waste management,
including the control of hazardous
waste, the promotion of resource -
conservation and recovery, and the
establishment of environmentally sound
solid waste disposal practices.

The EPA promulgated regulations
establishing standards for generators of
hazardous waste. These regulations
were published in the Federal Register
on February 26, 1980 (45 FR 12722). The
amendments published today are both
administrative and technical changes to
the regulations which are intended to
clarify the operation of these
regulations. Areas of change include-
clarification of the effective date and
compliance date of the regulation;
clarification of the applicability of the,
regulations to generators which treat,,
store, or dispose of hazardous waste on-
site; a corrected citation to the Part 261
provisions establishing equivalent test
methods for determining whether a
waste is a hazardous waste; inclusion of
a generator's requirement to designate a
facility or accept the waste if it cannot
be delivered to the designated or
alternate facility; a technical correction
concerning placarding for rail
shipments; expanded requirements for
accumulation time in tanks and for
contingency plans; addition of the EPA
mailing address for generators who are
required to notify the Administrator of
international shipments; a corrected.
citation to triple rinsing in the Farmers
section; and additions to the Annual
Report (EPA Forms 8700-13, 8700-13A
and 8700-13B).
DATES: Effective date: November 19,
1980. EPA will accept public comment
on' these regulations and amendments
for administrative errors only (e.g.,
typographical errors, inaccurate cross
references) until July 18, 1980. No
extension in the effective date will be
made, however, as a result of such
comments.

ADDRESSES: The official docket for this
regulation is located in Room 2711, U.S.
Environmental Protection Agency, 401 M
Street SW., Washington, D.C., and is
available for viewing from 9:00 a.m. to
4:00 p.m., Monday through Friday,
excluding holidays.

For information on implementation of
these regulations, contact yourEPA
Regional Office.
FOR FURTHER INFORMATION CONTACT:
For technical assistance on these
regulations contact Harry W. Trask or
Rolf P. Hill, Office of Solid Waste (WH-
563), U.S. Environmental Protection
Agency, Washington, D.C. 20460 (202-
755-9150). For single copies of the
amended Part 262 preamble and
regulations published today and for
copies of the February 26, 1980 version
which.contained a more descriptive
preamble of this whole Part, contact
Edward Cox, Solid Waste Publications,
26 W. St. Claire, Cincinnati, Ohio 45268
(513) 684-5362. Multiple copies will be
available from the Superintendent of
Documents, Washington, D.C. 20402.

SUPPLEMENTARY INFORMATION:

I. Authority

These. amendments are issued tinder
authority of sections 2002(a), 3001, 3002,
3003, 3004 and 3005 of the Solid Waste
Disposal Act, as amended by the ,
Resource Conservation and Recovery
Act of 1976 and as amended by the
Quiet Communities Act of 1978 ("RCRA"
or "the Act"), 42 U.S.C. 6912(a), 6921,
6922, 6923, 6924, 6925.

II. Background

This regulation was published in the
Federal Register in proposed form for
public review and comment on
December 18, 1978 as 40 CFR Part 250,
Subpart B (43 FR 58969 et seq.). The
Agency held five public hearings and
received a substantial number of written
comments on the proposal. The public
comment period closed on March 16,
1979.

After consideration of the views of the
public, the Agency promulgated the Part
262 regulations in the Federal Register
February 26,1980 and-promulgates these
amendments today.

These amendments are in two
categories, administrative amendments
and technical amendments.
Administrative amendments are
corrections or clarifications which are
being made to meet the intent of Part 262
preamble and regulations. The technical
amendments address the additions or
changes which were specified in the
February 26, 1980 preamble to the Part
262 regulations.

Il1. Amendments

1. Effective Date

RCRA establishes the effective date of
Subtitle C regulations as "the date six
months after the date of promulgation
thereof. .." (Section 3010(b)).
Regulations implementing Section 3001
(40 CFR Part 261) identify characteristics
of hazardous waste and list particular
wastes as hazardous. These regulations
are essential in determining who must
comply with the Subtitle C regulations,
Therefore, EPA intends to make the
effective date of regulations
implementing Sections 3002 and 3003 six
months from the date of promulgation
of Part 261. Since Part 261 is
promulgated today, the effective date Is
November 19,1980.

Some confusion developed when in
the Federal Register EPA stipulated that
the "effective date" was August 26, 1980
and that the,"compliance date" was six
months after the promulgation of 40 CFR
Part 261. For determining the date at
which generators will be subject to
these regulations, the August 26, 1980
date is incorrect. All generators must
comply with these regulations as of
November 19, 1980.

2. Purpose, Scope and Applicability

The generator's responsibility to
comply with these regulations when
treating, storing or disposing of
hazardous waste on-site has been
clarified. Section 262.10(b) of the
February 26, 1980 Federal Register
stated that a generator who "treats,
stores, or disposes of hazardous waste
. . ." must only comply with certain
sections of Part 262.

It was the Agency's intent, as
indicated in the note which followed
§ 262.10, that the provision only applied
to generators who treat, store or dispose
of hazardous waste on-site. This
administrative amendment clarifies
§ 262.10(b) by specifying that a
generator who "treats, stores, or
disposes of hazardous waste on-site
. . ." must only comply with certain
sections of Part 262. If he treats, stores,
or disposes of all of his waste on-site, he
need only comply with those specific
sections of Part 262 which are identified
in § 262.10(b). As a treater, storer, or
disposer, however, he must comply with
40 CFR Parts 264, 265 and 122. For those
portions of hazardbus waste that a
generator ships off-site, he must comply
with all of the Part 262 regulations.

3. Hazardous Waste Determination

Section 262.11(c)(1) identified two
ways for a generator to determine by
testing whether the waste he generated
was a hazardous waste as identified in
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Subpart C of 40 CFR Part 261. The first
was by using the EPA Part 261 tests. The
second was using equivalent testing
methods approved by the Administrator.
The citation to the equivalent testing
methods which appeared in the
February 26 rule was incorrect.
Equivalent methods are now described
in 40 CFR 260.21.

4. Designated Facility

In the preamble to the final rules
promulgated February 26, 1980, the
Agency discussed the generator's
responsibility to either "designate
another facility or instruct the
transporter to return the waste" if the
transporter was unable to deliver the
hazardous waste to the designated
facility or the alternate facility. The text
of the regulation inadvertently omitted
this requirement. A new subparagraph,
§ 262.20(d), is added today which
includes this requirement and makes
these regulations consistent with the
preamble to the final rules for this Part
and the requirements of § 263.21(b).

5. Placarding

Placarding requirements are described
in § 262.33. The rule promulgated
February 26 required generators to offer
the appropriate placard to the initial
transporter. DOT, however, has a
special requirement for placarding of
rail shipments (49 CFR 172.508). The
shipper (generator according to DOT is
the person responsible for properly
placarding a rail shipment rather than
simply offering the appropriate placard.
EPA recognizes this difference and is
applying the same responsibility for
shipments of hazardous waste by rail.
This administrative amendment clarifies
the operation of § 262.33 by requiring
generators to placard rail shipments
rather than just offering the appropriate
placard. It removes an inconsistency
which inadvertently occurred between
EPA's and DOT's regulations.

6. Accumulation Time

The preamble to the regulations
promulgated on February 26 stated that
"accumulation of hazardous waste in
storage tanks meeting the technical
standards of the Part 264 and 265
regulations" would be added when
those standards were promulgated. This
amendment requires that the
accumulation of hazardous waste in
tanks meet the interim status standards
in Part 265, Subpart J (except for the
waste analysis and trial tests required
for treatment tanks). Part 262 may be
amended again to include the Part 264
final standards for tanks when they are
promulgated later this year.

The container management section of
the 40 CFR Part 265, Subpart I
regulations, publisHed elsewhere in
today's Federal Register, is not cited in
its entirety as applicable to the
accumulation of wastes in DOT
containers. Rather, only the sections
requiring inspection of the accumulation
area (§ 295.174) and buffer zones
between the container storage area and
adjacent property lines (as required for
ignitable and reactive wastes under
§ 265.176) are stipulated. Since
generators who ship hazardous waste
off-site are already required to comply
with DOT container standards (e.g.,
must not leak and must be compatible
with the waste), these sections from
Subpart I were not cited. The Agency
believes that it is unnecessary and
potentially confusing to require
generators to comply with two very
similar standards for containers. Such
duplication also would not provide
additional protection of human health
and the environment.

The proposed rule which appeared in
the Federal Register December 18.1978
indicated that the Agency was seeking
comments regarding the desirability of
requiring contingency plans for
generators who aftumulated hazardous
waste. The preamble to the February 26
Part 262 regulations also indicated that
the Agency was considering the
inclusion of such provisions for
generators who accumulated hazardous
waste on-site. This amendment requires
that such generators comply not only
with the Contingency Plan and
Emergency Procedures of 40 CFR Part
265, Subpart D but also with the
Preparedness and Prevention
requirements of 40 CFR Part 265 Subpart
C and the personnel training
requirements of § 265.16.

These plans and procedures are
required of owners or operators of
treatment, storag or disposal facilities,
and the Agency believes that there is
little difference between accumulation
of hazardous waste for shipment-off-site
and storage so far as potential damage
to human health and the environment is
concerned. Therefore, the same
standards for protection of human
health and the environment should
apply. (The February 26 preamble and
the Background Document discuss the
rationale for the accumulation
provisions in more detail.)

Similarly, the rationale for requiring
all the Part 265, Subpart J requirements
for generators who accumulate
hazardous waste on-site for 90 days or
less (without obtaining a permit) and for
requiring certain standards for managing
containers and personnel training is

based on the belief that less stringent
standards could jeopardize human
health and the environment.

7. Recordkeeping
Section 262.40(b) which appeared in

the February 26,1980 Federal Register
did not specify the date from which
copies of the Annual and Exception
Report were to be kept for three years.
This amendment initiates the three year
retention period from the due date of the
report (March 1).
8. International Shipments

The rule which was promulgated
February 26,1980 required that
generators who ship hazardous waste
outside the jurisdiction of the United
States notify the Administrator prior to
the first shipment of each different
hazardous waste in each calendar year.
This amendment includes a specific
address as a means to expedite EPA's
handling of this information. In addition,
the generator is specifically required to
include the name and address of the
foreign consignee.

The regulations published elsewhere
in today's Federal Register under 40 CFR
Part 123 do not permitStates to be
authorized to receive the generator's
notice of international shipment. This
amendment includes a note reminding
generators that they are required to
notify the Administrator, rather than the
local State authority.

9. Triple Rinsing
The citation for triple rinsing of

containers which appeared in the
February 26,1980 Federal Register
referenced Part 260 of the regulation.
The Agency decided to include the triple
rinsing provisions in Part 261 rather than
in the Part 260 definitions. This
amendment corrects the citation for the
triple rinsing provisions.

10. Annual Reporting
The Annual Report for generators was

promulgated in § 262.41 of the February
26,1980 Federal Register. It consisted of
a cover form (8700-13) and a type A
form (8700-13A). Each part of this
Report had associated instructions. This
report was intended for use by
generators who shipped hazardous
waste to an off-site treatment, storage,
or disposal facility. Annual Reports are
also required for owners or operators of
treatment, storage, or disposal facilities.
In an effort to simplify the reporting
requirements for the regulated
community, the Agency has combined
both reports into a single report with
similar instructions for each part.
Accordingly, the form and instructions
which were promulgated in the February
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26, 1980 Federal Register are amended in
today's Part 262. A Facility Annual
Report form (8700-13B] and the
associated instructions are also
promulgated today in Parts 264 and 265.

The changes which appear on the first
page of the Hazardous Waste Report
(EPA form 8700-13) are not extensive.
Section I, (Type of Report), has been
modified to include Part A for Generator
Annual Reports, Part B for Facility
Annual Reports, and Part C for
Unmanifested Waste Reports.

The major-change which occurred on
this form was the addition of a new
Section VIII entitled Cost Estimates for
Facilities. Both closure and post-closure
costs for treatment, storage, or disposal
facilities must now be included as
required by Parts 264 and 265
promulgated today.

On the Part A report, oily minor
heading changes have occurred (e.g., to
the Waste Identification section) and h
general renumbering of all sections due
to the addition of the Cost Estimates for
Facilities section. Also, the applicability
of Part A reports to generators who ship
hazardous waste off-site to facilities
which they do not own or operate is
clarified. Since facility owners or
op6rators are required to file Annual
Reports by Part 264, the Agency found it
unnecessary to burden generators who
treat, store, or dispose of hazardous
waste on-site by requiring them to file
two nearly identical reports on the same
waste. Therefore, generators who ship
hazardous waste off-site to a facility
which they own or operate or who treat,
store or dispose of hazardous waste on-
site are not required to file the Part A
report. Rather, they are required to file
the Part B report for those wastes.

The amended instructions for "
Generator Annual Report (Part A] are
included in Part 262 in today's Federal
Register. The instructions for Facility
Annual Reports (Part B] and.
Unmanifested Waste Reports (Part C)
are published in Parts 264 and 265
elsewhere in today's Federal Register.

10. State Programs
The preamble to the February 26, 1980

regulation did not discuss the effect of
EPA authorization of State programs on
the applicability of these regulations.
This Part applies in States which have
not received interim or final
authorization to operate the hazardous
waste management system in lieu of the
Fedeial program. With two exceptions,
the provisions of these regulations do
not apply in States which have been
authorized under the provisions bf 40
CFR Part 123. Section 40 CFR 123.128(d),
enables States to obtain interim
authorization while allowing EPA to

administer and enforce the Federal
manifest system as established in 40
CFR Parts 262 and 263. Further, EPA will
not authorize States to receive the
notice of international shipment
required in § 262.50. Even in States
whose programs are authorized,
generators shipping their hazardous
waste to a foreign country will be'
required to notify EPA four weeks prior
to the initial shipment.

IV. OMB Review
The preamble to the February 26, 1980

regulations indicated that 0MB had not
completed its review of the
recordkeeping and reporting provisions
of the section 3002, 3003 and 3010
standards. OMB has now completed its
review and has approved all of those
provisions. EPA has developed an
evaluation plan for the entire hazardous,
waste regulatory program. The plan
commits EPA to an evaluation of each of
those provisions and to modifying them,
if necessary, based on the practical
experience gained during,
implementation.

The provisions of § 262.34(a](5) of this
amendment pertaining to recordkeeping
and reporting have been submitted to
the Office of Management and Budget
for review in light of the requirements of
the Federal-Reports Act, 44 U.S.C. 3501,
et seq. Time has not permitted
completion of this review.

Dated: May 8, 1980.
Douglas M. Costle,
Administrator.

Title 40 CFR Part 262 is revised to
read as follows:

PART 262-STANDARDS APPLICABLE
TO GENERATORS OF HAZARDOUS
WASTE

Subpart A-General
Sec.
262.10
262.11
262.12

Purpose, scope, and applicability.
Hazardous waste determination.
EPA identification numbers.

Subpart B-The Manifest
262.20 General requirements.
262.21 Required information.
262.22 Number of copies..
262.23 Use of the manifest.

Subpart C-Pre-Transport Requirements
262.30 Packaging.
262.31 Labeling.
262.32 Marking.
262.33 Placarding.
262.34 Accumulation time.

Subpart b-Recordkeeplng and Reporting
262.40" Recordkeeping.
262.41 Annual reporting.
262.42 Exception reporting.
262.43 Additionil reporting.

Subpart E-Special Conditions
262.90 International shipments.
262.51 Farmers.

Appendix-Form
Annual Report (EPA Form 8700-13).
Authority: Secs. 2002(a), 3001, 3002, 3003,

3004, and 3005 of the Solid Waste Disposal
Act, as amended by Resource Conservation
and Recovery Act of 1976 and as amended by
the Quiet Communities Act of 1978, (42 US.C,
6912(a), 6921, 6922, 6923, 6924, 6925]

Subpart A-General *

§ 262.10 Purpose, scope, and applicability.
(a] These regulations establish

standards for generators of hazardous
waste.

(b] A generator who treats, stores, or
disposes of hazardous waste on-site
must only comply with the following
sections of this Part with respect to that
waste: Section 262.11 for determining
whether or not he has a hazardous
waste, § 262.12 for obtaining an EPA
identification number, § 262.40(c] and
(d] for Recordkeeping, § 262.43 for
additional reporting and if applicable,
§ 262.51 for Farmers.

(c] Any person who imports
hazardous waste into the United States
must comply with the standards
applicable to generators established in
this Part.

(d] A farmer who generates waste
pesticides which are hazardous waste
and who complies with all of the
requirements of § 262.51 is not required
to comply with other standards in this
Part or 40 CFR Parts 122, 264, or 265 with
respect to such pesticides.

(e) A person who generates a
hazardous waste as defined by 40 CFR
Part 261 is subject to the compliance
requirements and penalties prescribed
in Section 3008 of the Act if he does not
conply with the requirements of this
Part.

Note.- A generator who treats, stores, or
disposes of hazardous waste on-site must
comply with the applicable standards and
permit requirements set forth in 40 CFR Parts
264, 265, and 266 and Part 122.

§ 262.11 Hazardous waste determination.
A person who generates a solid waste,

as defined in 40 CFR 261.2, must
determine if that waste is a hazardous
waste using the following method,

(a] He should first determine if the
waste is excluded from regulation under
40 CFR 261.4 and 261.5.

(b] He must then determine if the
waste is listed as a hazardous wastb in
Subpart D of 40 CFR Part 261.

Note.- Even if the waste is listed, the
generator still has an opportunity under 40
CFR 260.22 to demonstrate to the
Administrator that the waste from his
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particular facility or operation is not a
hazardous waste.

(c) If the waste is not listed as a
hazardous waste in Subpart D of 40 CFR
Part 261, he must determine whether the
waste is identified in Subpart C of 40
CFR Part 261 by either-.

(1) Testing the waste according to the
methods set forth in Subpart C of 40
CFR Part 261, or according to an
equivalent method approved by the
Administrator under 40 CFR 260.21; or

(2) Applying knowledge of the hazard
characteristic of the waste in light of the
materials or the processes used.

§ 262.12 EPA identification numbers.

(a) A generator must not treat, store,
dispose of, transport, or offer for
transportation, hazardous waste without
having received an EPA identification
number from the Administrator.

(b) A generator who has not received
an EPA identification number may
obtain one by applying to the
Administrator using EPA form 8700-12.
Upon receiving the request the
Administrator will assign an EPA
identification number to the generator.

(c) A generator must not offer his
hazardous waste to transporters or to
treatment, storage, or disposal facilities
that have not received an EPA
identification number.

Subpart B-The Manifest

§ 262.20 General requirements.

(a) A generator who transports, or
offers for transportation, hazardous
waste for off-site treatment, storage, or
disposal must prepare a manifest before
transporting the waste off-site.

(b) A generator must designate on the
manifest one facility which is permitted
to handle the waste described on the
manifest.

(c) A generator may also designate on
the manifest one alternate facility which
is permitted to handle his waste in the
event an emergency prevents delivery of
the waste to the primary designated
facility.

(d) If the transporter is unable to
deliver the hazardous waste to the
designated facility or the alternate
facility, the generator must either
designate another facility or instruct the
transporter to return the waste.

§ 262.21 Required information.

(a) the manifest must contain all of the
following information:

(1) A manifest document number,
(2) The generator's name, mailing

address, telephone number, and EPA
identification number,

(3) The name and EPA identification
number of each transporter,

(4) The name, address and EPA
identification number of the designated
facility and an alternate facility, if any;

(5) The description of the waste(s)
(e.g., proper shipping name, etc.)
required by regulations of the U.S.
Department of Transportation in 49 CFR
172.101, 172.202, and 172.203;

(6) The total quantity of each
hazardous waste by units of weight or
volume, and the type and number of
containers as loaded into or onto the
transport vehicle.

(b) The following certification must
appear on the manifest: "This is to
certify that the above named materials
are properly classified, described,
packaged, marked, and labeled and are
in proper condition for transportation
according to the applicable regulations
of the Department of Transportation and
the EPA."

§ 262.22 Number of copies.
The manifest consists of at least the

number of copies which will provide the
generator, each transporter, and the
owner or operator of the designated
facility with one copy each for their
records and another copy to be returned
to the generator.

§ 262.23 Use of the manifesL
(a) The generator must:
(1) Sign the manifest certification by

hand; and
(2) Obtain the handwritten signature

of the initial transporter and date of
acceptance on the manifest; and

(3) Retain one copy, in accordance
with § 262.40(a).

(b) The generator must give the
transporter the remaining copies of the
manifest.

(c) For shipment of hazardous waste
within the United States solely by
railroad or solely by water (bulk
shipments only), the generator must
send three copies of the manifest dated
and signed in accordance with this
section to the owner or operator of the
designated facility. Copies of the
manifest are not required for each
transporter.

Note.-See § 263.20(e) for special
provisions for rail or water (bulk shipment)
transporters who deliver hazardous waste by
rail or water to the designated facility.

Subpart C-Pre-Transport
Requirements

§ 262.30 Packaging.
Before transporting hazardous waste

or offering hazardous waste for
transportation off-site, a generator must
package the waste in accordance with
the applicable Department of
Transportation regulations on packaging
under 49 CFR Parts 173, 178, and 179.

§ 262.31 Labeling.

Before transporting or offering
hazardous waste for transportation off-
site, a generator must label each
package in accordance with the
applicable Department of
Transportation regulations on hazardous
materials under 49 CFR Part 172.

§262.32 Marking.
(a) Before transporting or offering

hazardous waste for transportation off-
site, a generator must mark each
package of hazardous waste in
accordance with the applicable
Department of Transportation
regulations on hazardous materials
under 49 CFR Part 172;

(b) Before transporting hazardous
waste or offering hazardous waste for
transportation off-site, a generator must
mark each container of 110 gallons or
less used in such transportation with the
following words and information
displayed in accordance with the
requirements of 49 CFR 172.304:

HAZARDOUS WASTE-Federal Law
Prohibits Improper Disposal. If found, contact
the nearest police or public safety authority
or the U.S. Environmental Protection Agency.
Generator's Name and Address
Manifest Doctiment Number

§ 262.33 Placarding.
Before transporting hazardous waste

or offering hazardous waste for
transportation off-site, a generator must
placard or offer the initial transporter
the appropriate placards according to
Department of Transportation
regulations for hazardous materials
under 49 CFR Part 172, Subpart F.

§ 262.34 Accumulation time.
(a) A generator may accumulate

hazardous waste on-site without a
permit for 90 days or les§, provided that:

(1) All such waste is shipped off-site
in 90 days or less;

(2) The waste is placed in containers
which meet the standards of § 262.30
and are managed in accordance with 40
CFR 265.174 and 265.176 or in tanks,
provided the generator complies with
the requirements of Subpart j of 40 CFR
Part 265 except § 265.193;

(3) The date upon which each period
of accumulation begins is clearly
marked and visible for inspection on
each container;

(4) Each container is properly labeled
and marked according to § 262.31 and
§ 262.32; and

(5) The generator complies with the
requirements for owners or operators in
Subparts C and D in 40 CFR Part 265
and with § 265.16.

(b) A generator who accumulates
hazardous waste for more than 90 days
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is an operator of a storage facility and:
subject to the requirements of 40 CFR
Parts 264 and 265 and the permit
requirements of 40 CFR Part 122.
Subpart D-Recordkeeping and

Reporting

§ 262.40 Recordkeeping.
(a) A generator must keep a copy of

each manifest signed in accordance wil
§ 262.23(a) for three ydars or until he
receives a signed copy from the
designated facility which received the
waste. This signed copy must be
retained as a record for at least three
years from the date the waste was
accepted by the initial transporter.

(b) A generator must keep a copy of
each Annual Report and Exception
Report for a period of at least three
years from the due date of the report
(March 1).

(c) A generator must keep records of
any test results, waste analyses, or othi
determinations made in accordance
with § 262.11 for at least three years
from the date that the waste was last
sent to on-site or off-site treatment,
storage, or-disposal.
, (dJ The periods or retention referred

to in this section are extended
automatically during the course of any
unresolved enforcement action
regarding the regulated activity or as
requested by the.Administrator.

§ 262.41 Annual reporting.
(a) A generator who ships his

'hazardous waste off-site must submit
Annual Reports:

(1) On EPA forms 8700-13 and 8700-
13A according to the instructions on thE
form (See the Appendix to this Part);

(2) To the Regional Administrator for
the Region in which the generator is
located;

(3) No later than March-1 for the
preceding calendar year.

(b) Any generator who treats, stores,
or disposes of hazardous waste on-site
must submit an Annual Report covering
those wastes in accordance with the
provisions of 40 CFR Parts 264, 265, and
266 and 40 CFR Part 122.

§.262.42 Exception reporting.
(a) A generator who does not receive

a copy of the manifest with the
handwritten signature of the owner or
operator of the designated facility
within 35 days of the date the waste wa
accepted by the initial transporter must
contact the transporter and/or the
owner or operator of the dbsignated
facility to determine the status of the
hazardous waste.

(b) A generator must submit an
Exception Report to the EPA Regional

is Administrator for the Region in which
the generator is located if he has not
received a copy of the manifest with the
handwritten signature of the owner or
operator of the designated facility
within 45 days of the date the waste was
accepted by the initial transporter. The
Exception Report must include:

* (1) A legible copy qf the manifest for
which the generator does not have

th confirmation of delivery;
(2) A cover letter signed by the

generator or his authorized
representative explaining the efforts
taken to locate the hazardous waste and
the results of those efforts.

§ 262.43 Additional reporting.
The Administrator, as he deems

necessary under section 2002(a) and
section 3002(6) of the Act, may require
generators to furnish additional reports
concerning the quantities and
disposition of wastes identified or listed

er in 40 CFR Part 261.

Subpart E-Special Conditions

§ 262.50 International shipments.
(a) Any person who exports

hazardous waste to a foreign country or
imports hazardous waste from a foreign
country into the United States must
comply with the requirements of this
Part and with the special requirements
of this section.

(b) When shipping hazardous waste
outside the United States, the generator
must:

(1) Notify the Administrator in writing
four weeks before the initial shipment of
hazardous waste to each country in
each calendar year;

(i)'The waste must be identified by its
EPA hazardous waste identification
number and its DOT shipping
description;.

(ii) The name and address of the
foreign consignee must be included in
this notice;

(iii) These notices must be sent to:
Hazardous Waste Export, Division for
Oceans and.Regulatory Affairs (A-107),
United States Environmental Protection
.Agency, Washington, D.C. 20460.

Note.-This requirement to notify will not
be delegated to States authorized under 40
CFR Part -123: Therefore, all generators must
notify the Administrator as required above.

(2) Require that the foreign consignee
confirm the delivery of the waste in the

.s foreign country. A copy of the manifest
signed by the foreign consignee may be
used for this purpose;

(3) Meet the requirements under
§ 262.21 for the manifest, except that:

(i] In place of the name, address, and
EPA identification number of the
designated facility, the name and

address of the foreign consignee must be
used;

(ii) The generator must identify the
point of departure from the United
States through which the waste must
travel before entering a foreign country,

(c) A generator must file an Exception
Report, if:

(1) He has not received a copy of the
manifest signed by the transporter
stating the date and place of departure
from the United States within 45 days
from the date it was accepted by the
initial transporter; or

(2) Within 90 days from the date the
waste was accepted by the initial
transporter, the generator has not
received written confirmation from the
foreign consignee that the hazardous
waste was received.

(d) When importing hazardous waste,
a person must meet all requirements of
§ 262.21 for the manifest except that:

(1) In place of the generator's name,
address and EPA identification number,
the name and address of the foreign
generator and the importer's name,
address and EPA identification number
must be used.

(2) In place of the generator's
signature on the certification statement,
the U.S. importer or his agent must sign
and date the certification and obtain the
signature of the initial transporter.

§ 262.51 Farmers.
A farmer disposing of waste

pesticides from his own use which are
hazardous wastes is not required to
comply with the standards in this Part or
other standards in 40 CFR Parts 122, 264
or 265 for those wastes provided he
triple rinses each emptied pesticide
container in accordance with.§ 261.33(c)
and disposes of the pesticide residues
on his own farm in a manner consistent o
with the disposal instructions on the
pesticide label.

Appendix-Form-Annual Ropqrt (EPA
Form 8700-13)

BILLING CODE 6560-01-M

33144



Federal Register / Vol. 45, No. 98 / Monday, May 19, 1980 / Rules and Regulations

Please print or type with ELITE type (12 characters per inch).
GSA No. 12345 XX
Form Approvd OMB No- 15&ROOXX

A. PRINT OR TYPE NAME S. SIGNATURE C. DATE SIGNED

PAGE I OF
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EPA Form 8700-13 (5-80)

U.S. ENVIROIMENTAL. PROTECTION AGENCY I. TYPE OF HAZARDOUS WASTE REPORT

HAZARDOUS WASTE REPORT PART A- GENERATOR ANNUAL REPORT

PART 0: FACILITY ANNUAL REPORT

PLEASE PLACE LABEL IN THIS SPACE TISRPR O ER NIGDC

PART C: UNMANIFESTED WASTE REPORT

THIS REPORT IS FOR A WASTE1
RECEIVEO(i j - -119

INSTRUCTIONS: You may have received a preprinted label attached to the front of this pamphlet: affix it In the designated space abov -left. If any of the

information on the label is incorrect, draw a line through it and supply the correct Information In the approixiate section below. If the label is complete and

correct, leave Sections I, Ill, and IV below blank. If you did not receive a preprinted label, complete all "ct;on "InStlIton"
° 

neais a single site where

hazardous waste is generated, treated, stored, or disposed of. Please refer to the specific Instructions for generators or faciliie before completing this form.

The information requested herein is required by law (Section 3002130O4 of the Resource Connevration and RecoveyAcd.

II NSTALLATION'S EPA .0. NUME

:E = I.TLTO..L. I O E I II I I IIII II

IV. INSTALLATION MAILING ADDRE

STREET OR P.O. BOX

I.TSORTA S WI USE oe rctT- ,ly

STREET OR ROUTE NUMBER

ACSE CITY OR TOWN ST A ZIP CODE t oy

VI. STALIATION CONTACTI

VI.' TRNSmORnTATION SERVIndSvSiED s or a lA resonlet foon Ie ta t
List the EPA Identification Number r se ranpeates for s whose flri nfo were used during the reporting yea orf-ned by thid report n

Vil OTESTIMATES FOR FACILITIES for ,ert B reports on Y

A.COST ESTIMATE FOR FACILITY CLOSURE ft. COST ESTIMATE FOR POST CLOUR MliJ nT
A.MAINTENAN4CC (OPW1 k0N$T)IG^4

IX .CERTIFICATIOl

I certify, under penalty of low that I have Personally examined and amn famiir with the Information submilviidhn thi and&l attached doumnentand that

based on my, inquiry of those individuas immrediately responsiblZe for obtaning the Infrto. I. beki Oa, thes ubmd nfo,,i ft tru. accurate
and complete I am aware that there are sifnifir-ant penaltes for submitting fastIremtion. I-ucn thapoitilfty of fine and rpr,,sonmet.
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GSA No. 12345.XX
Form Aporoved OMB No. 158.ROOXXPlease print or type with ELITE type (12characters/inchj.

U.S. ENVIRONMENTAL. PROTECTION AGENCY

GENERATOR ANNUAL REPORT - PART A
(Collected under the authority of Section 3002 of RCRA.)

OR OFFICIAL 1. DATE RECEIVED - 1 9 X. GENERATOR'S EPA.I.D.NO.
USK ONLY

(rrsms I and 1 2). TYPK OF REPORT

X1. FACILITY'S EPA I.D. NO. XII,. FACILITY ADDRESS (street orP.O. box. city, state, & zip code)

XII. FACILITY NAME (specify)

XIV. WASTE IDENTIFICATIONI I PA
C. EPA

B DOT HAZARDOUS 2 AMOUNT

A. DESCRIPTION OF WASTE HA- WASTE OPWASTE
I CARD NUMBER

C LASS (see instructions)

I- l.iiiii. .,iL.: ..

4 I

51

6.

7

8

9

- - Fr -u- - -- -- -

- - ii
10

12 .3 1. 11

XV. COMMENTS (enter information by line number-see instructons) J

*rI raisiO.til.. ,p,

BILLING CODE 6560-01-C
PAGE -OF

33146
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General Instructions, Hazardous Waste
Report (EPA Form 8700-13)

Important- READ ALL INSTRUCTIONS
BEFORE COMPLETING THIS FORM.

Section I. Type of Hazardous Waste Report
Part A- Generator Annual Report-For

generators who ship their waste off-site to
facilities which they do not own or operate.
fill in the reporting year for this report (e.g..
1982).

Note.-Generators who ship hazardous
waste off-site to a facility which they own or
operate must complete the facility (Part B)
report instead of the Part A report.

Part B: Facility Annual Report-For
owners or operators of on-site or off-site
facilities that treat, store, or dispose-of
-hazardous waste, fill in the reporting year for
this report (e.g.. 1982].

Part C: Unmanifested Waste Reprt-For
facility owners or operators who accept for
treatment, storage, or disposal any hazardous
waste from an off-site source without an
accompanying manifest, fill in the date the
waste was received at the facility (e.g. 04-12-
1982).

Section II thru Section IV. Installation LD.
Number, Name of Installation, and
Installation Mailing Address

If you received a preprinted label from
EPA, attach it in the space provided and
leave Sections II through IV blank. If there is
an error or omission on the label, cross out
the incorrect information and fill in the
appropriate item(s). If you did not receive a

'preprinted label, complete Section I through
Section IV.

Section V Location of Installation
If your installation location address is

different than the mailing address, enter the
location address of your installation.

Section VI Installation Contact
Enter the name (last and first) and

telephone number of the person who may be
-ontacted regarding information contained in
this report.

Section VII. Transportation Services Used
(For Part A Reports ONLY) .

list the EPA Identification Number for
each transporter whose services you used
during the reporting year.

Section WI. Cost Estimates for Facilities
(For Part B Reports ONL Y)

A. Enter the most recent cost estimate for
facility closure in dollars. See Subpart H of 40
CFR Parts 264 or 265 for more detail.

B. For disposal facilities only, enter the
most recent cost estimate for post closure
monitoring and maintenance. See Subpart H
of 40 CFR Parts 264 or 265 for more detail.

Section X. Certification
The generator or his authorized

representative (Part A reports) or the owner
or operator of the facility or his authorized
representative (Parts B and C reports) must
sign and date the certification where
indicated. The printed or typed name of the
person signing the report must also be
included where indicated.

Note.-Since more than one page is
required for each report, enter the page
number of each sheet in the lower right
corner as well as the total number of pages.

Generator Annual Report, Part A Instructions
(EPA Form 8700-13A)

Generator Annual Report for generators
who ship their hazardous waste off-site to
facilities which they do not own or operate.

Important. READ ALL INSTRUCTIONS
BEFORE COMPLETING THIS REPORT.

Section X Generator's Identification Number
Enter your EPA identification number.

ncaaple: X. OENERATOS EUX No.N

206 07814161211383 -M

Section XL Facility's Identification Number
Enter the EPA identification number of the

facility to which you sent the waste 6
described below in Section XIV (a separate
sheet must be used for each facility to which
you sent hazardous waste.)

Section XII. Facility Name
Enter the name of the facility

corresponding to the facility's EPA
identification number in Section XL

Section XIII. FacilityAddess
Enter the address of the facility

corresponding to the facility's EPA
identification number in Section XI.

Section XIV. Waste Identification
All information in this section must be

entered by line number. Each line entry will
describe the total annual amount of each
waste shipped to the facility Identified in
Section XI, above.

Section XIV-A. Description of Waste
For hazardous wastes that are listed under

40 CFR Part 261. Subpart D. enter the EPA
listed name, abbreviated if necessary. Where

mixtures of listed wastes were shipped, enter
the description which you believe best
describes the waste.

For unlisted hazardous waste identified
under 40 CFR Part 261, Subpart C, enter the
description which you believe best describes
the waste. Include the specific manufacturing
or other process generating the waste (e.g.,
green sludge from widget manufacturing) and,
if known. the chemical or generic chemical
name of the waste.

Section XV-B. DOTHazard Class
Enter the two digit code from Table i

which corresponds to the DOT hazard class
of the waste described. (If the waste
described has been shipped under more than
one DOT hazard class, use a separate line for
each DOT hazard class.]

Table 1

DOT hawd cs Code

.. _. 01

Eqk5osye A 04
E pou S .... 05

F~atmub~er06
FiemmI kqid 07
Fimb. .,4- 06
krAS*Q gots 09

OPJA-E -.---.-.--------. 12
....2 13

Poon A 14
powonB 5s

Section XIV-C. EPA Hazardous Waste
Number

For listed wastes, enter the EPA Hazardous
Waste Number from 40 CFR Part 261. Subpart
D, which identifies the waste.

For a mixture of more than one listed
waste, enter each of the applicable EPA
Hazardous Waste Numbers. Four spaces are
provided. If more space is needed, continue
on the next line(s) and leave all other
information on that line blank

A wtsIrO aS- A - t

S e C . .sh' S0 1 4 4

K02 h6il'I[

For unlisted hazardous wastes, enter the
EPA Hazardous Waste Numbers from 40 CFR
Part 261. Subparts C. applicable to the waste.
If more than four spaces are required, follow
the procedure described above.

Section XIV-D. Amount of Waste
Enter the amount of this waste you shipped

to the facility identified in Section XI and
include the weight of containers if left at the
treatment, storage, or disposal facility.
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Section XIV-E. Unit of Measure

Enter the unit of measure code for the
quantity of waste described on this line.
Units of measure which must be used in this
report and the appropriate codes are:

Units of measure Code

Pounds............ ... P
Short tons (2,000 Ibs) . ........................... T
Kilograms ............ ... K
Tonnes (1,000 kg) ....................................................... M

Units of volume may notbe used for
reporting but must be converted into one of
the above units of weight taking into account
the appropriate density or specific gravity of
the waste.

Section XV Comments

This space may be used to explain or
clarify any entry. If used, enter a cross
reference to the appropriate Section number.

Note.-Since more than one page is
required for each report, enter the page
number of each sheet in the lower right
corner as well as the total number of pages.

[FR Doc. 80-14665 Filed 5-16-80: 45 am]
BILUNG CODE 6560-01-M
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 263

[FRL 1470-8]

Standards for Transporters of
Hazardous Waste

AGENCY: Environmental Protection
Agency.
ACTION: Final rule.

SUMMARY: The Resource Conservation
and Recovery Act, as amended, seeks to
promote the protection of human health
and the environment and to conserve
valuable material and energy resources.
In order to accomplish this, the Act
establishes a national program to
improve solid waste management,
including the control of hazardous
waste, the promotion of resource
conservation and recovery, and the
establishment of environmentally sound
solid waste disposal practices.

The Part 263 regulations published
February 26, 1980 in the Federal Register
and the amended version published
today establish standards for
transporters of hazardous waste. These
amendments are administrative changes
to the regulations. Areas of change
include: clarification of the effective
date and compliance date of the
regulation, clarification of the
recordkeeping retention time, and an
additional telephone number(s) for
reporting discharges.
DATES: Effective.date: November 19,
1980. EPA will accept public comment
on these regulatfons and amendments.
for administrative errors only (e.g.,
typographical errors, incorrect cross
referencesj until July 18, 1980. No
extension in the effective date will be
made, however, as a result of such
comments.
ADDRESSES: The official docket for this
regulation is locatedin Room 2711, U.S.
Environmental Protection Agency, 401 M7
Street SW., Washington, D.C., and is
available for viewing from 9:00'am to
4:00 pm, Monday through Friday,
excluding holidays.

For information on implementation of
these regulations, contact your EPA
Regional Office.
FOR FURTHER INFORMATION CONTACT:.,
For technical assistance on these
regulations, contact Harry W. Trask or
Carolyn Barley, Office of Solid Waste,
(WH-563), U.S. Environmental
Protection Agency, Washington, D.C.
20460 (202-755-9145). For single copies
of the amended Part 263 preamble and
regulations published today and for
copies of the February 26, 1980 version

which contains a more descriptive
preamble of this whole Part, contact
Edward Cox, Solid Waste Publications,
26 West Saint Claire, Cincinnati,'Ohio
45268. (513/684-5362). Multiple copies
will be available from the
Superintendent of Documents,
Washington, D.C. 20402.
SUPPLEMENTARY INFORMATION:

I. Authority
These amendments are issued under

authority of Sections 2002(a), 3001, 3002,
3003, 3004 and 3005 of the.Solid Waste
Disposal Act, as amended by the
Resource Conservation and Recovery
Act of 1976 and as amended by the
Quiet Communities Act of 1978 ("RCRA"
or "the Act"), 42 U.S.C. 6912(a), 6921,
6922, 6923, 6924, 6925.
II. Background

This regulation was published in the
Federal Register in proposed form for
public review and comment on April 28,
1978 as 40 CFR Part 250, Subpart C (43
FR 18506 et seq.). The Agency held six
public hearings, one of which was a
joint hearing with the Department of
Transportation (DOT) and received a
gubstantial number of written comments
on the proposal. The public comment
period closed on March 16,1979.

After consideration of the views of the
public, the Agency promulgated the Part
263 regulations in, the Federal Register
February 26,1980-and promulgates this
amended version today.

These amendments are administrative
amendments and are corrections or
clarifications to the intent of Part 263
preamble and regulations.

I. Amendments

1. Effective Date
RCRA establishes the effective date of

Subtitle C regulations as "the date six
months after the date of promulgation
thereof. . ." (Section 3010(b)).
Regulations implementing Section 3001
(40 CFR Part 261) identify characteristics
of hazardous waste and list particular
wastes as hazardous. These regulations
are essential in determining who must
comply with the Subtitle C regulations.

-Therefore, EPA intends to make the
effective date of regulations
implementing Sections 3002 and a003 six
months from the date of promulgation of
Part 261. Since Part 261.is promulgated
today, the effective date is November 1"9,
1980.

Some confusion developed when in
the Federal Register EPA stipulated that
the "effective date" was August 26, 1980
and that the "compliance date" was six
months after the promulgation of 40 CFR
Part 261. For determining the date at

which transporters will be subject to.
these regulations, the August 20, 1980
date is incorrect. All transporters must
comply with these regulations as of
November 19, 1980.

2. Recordkeeping
Section 263.22 (b) and (c) which

appeared in the February 26, 1980
Federal Register did not specify the
length of time the transporter was
required to retain a copy of the manifest
or shipping paper. These amendments
clarify this requirement by requiring
records to be kept for three years from
the date the manifest was accepted by
the initial transporter. This time period
is consistent with the other manifest
recordkeeping requirements.

3. Discharge Reporting

, The regulations which appeared in the
February 26, 1980 Federal Register
concerning immediate action for
discharges did not include a telephone
number(s) for reporting discharges"
which occur outside the toll free calling
area. Therefore, Section 263.30(c)(1) is
amended to include a toll call telephone
number for transporters to use when

'reporting discharges which occur
outside the continental United States.
DOT will also amend 49 CFR 171.15 to
require carriers (transporters) to use this
toll number when applicable.

Section 263.30(d) limited water (bulk
shipment) transporters to telephone
reporting of discharges to either a toll
free number or a District of Columbia
number. Since it is not always
practicable for water traiisporters (bulk
shipment) to report discharges using
these two numbers, EPA-is amending
this section to reference the Coast
Guard's broader telephone reporting
requirements found in 33 CFR 153.203,

4. State Programs

The preamble to the February 26, 1980
regulation did not discuss the effect of
EPA authorization of State programs on
the applicability of these regulations.
This Part applies in States which have
not received interim or final
authorization to operate the hazardous
waste management system in lieu of the
Federal program. With one exception,
the provisions of these regulations do
not apply in States which have been
authorized under the provisions of 40
CFR Part 123. Section 40 CFR 123,128(d)
enables States-to obtain interim
authorization while allowing EPA to
administer and enforce the Federal
manifest system as established in 40
CFR Parts 262 and 263.
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IV. OMB Review

The preamble to the February 26,1980
regulations indicated that OMB had not
completed its review of the
recordkeeping and reporting provisions
of the Section 3002, 3003 and 3010
standards. OMB has now completed its
review and has approved all of those
provisions. EPA has developed an
evalualion plan for the entire hazardous
waste regulatory program. The plan
commits EPA to an evaluation of each of
those provisions and to modifying them,
if necessary, based on the practical
experience gained during
implementation.

Dated: May 8,1980.
Douglas M. Costle,
Administrator.

Title 40 CFR Part 263 is revised to
read as follows: "

PART 263-STANDARDS APPLICABLE
TO TRANSPORTERS OF HAZARDOUS
WASTE

Subpart A-General

Sec.
263.10 Scope.
263.11 EPA Identification Numbers.

Subpart B-Compliance With the Manifest
System and Recordkeeping
263.20 The Manifest System.
263.21 Compliance with the Manifest
263.22 Recordkeeping.

Subpart C-Hazardous Waste Discharges
263.30 Immediate Action.
263.31 Discharge Clean Up.

Authority: Sec. 2002(a], 3002, 3003, 3004 and
3005 of the Solid Waste Disposal Act as
amended by the Resource Conservation and
Recovery Act of 1976 and as amended by the
Quiet Communities Act of 1978, (42 U.S.C.
6912, 6922, 6923, 6924, 6925].

Subpart A-General

§ 263.10 Scope.
(a) These regulations establish

standards which apply to persons
transporting hazardous waste within the
United States if the transportation
requires a manifest under 40 CFR Part
262.

Note-The regulations set forth in Parts
262 and 263 establish the responsibilities of
generators and transporters of hazardous
waste in the handling, transportation, and
management of that waste. In these
regulations, EPA has expressly adopted
certain regulations of the Department of
Transportation (DOT) governing the
transportation of hazardous materials. These
regulations concern, among.other things,
labeling, marking, placarding, using proper
containers, and reporting discharges. EPA
has expressly adopted these regulations in
order to satisfy its statutory obligation to
promulgate regulations which are necessary

to protect human health and the environment
in the transportation of hazarduus waste.
EPA's adoption of these DOT regulations
ensures consistency with the requirements of
DOT and thus avoids the establishment of
duplicative or conflicting requirements with
respect to these matters. These EPA
regulations which apply to both interstate
and intrastate transportation of hazardous
waste are enforceable by EPA.

DOT has revised its hazardous materials
transportation regulations in order to
encompass the transportation of hazardous
waste and to regulate intrastate, as well as
interstate, transportation of hazardous waste.
Transporters of hazardous waste are
cautioned that DOT's regulations are fully
applicable to their activities and enforceable
by DOT. These DOT regulations are codified
in Title 49. Code of Federal Regulations.
Subchapter C.

EPA and DOT worked together to develop
standards for transporters of hazardous
waste in order to avoid conflicting
requirements. Except for transporters of bulk
shipments of hazardous waste by water, a
transporter who meets all applicable
requirements of 49 CFR Parts 171 through 179
and the requirements of 40 CFR sections
263.11 and 263.31 will be deemed in
compliance with this Part. Regardless of
DOT's action, EPA retains its authority to
enforce these regulations.

(b) These regulations do not apply to
on-site trarfsportation of hazardous
waste by generators or by owners or
operators of permitted hazardous waste
management facilities.

(c) A transporter of hazardous waste
must also comply with 40 CFR Part 262,
Standards Applicable to Generators of
Hazardous Waste, if he:

(1) Transports hazardous waste into
the United States from abroad; or

(2) Mixes hazardous wastes of
different DOT shipping descriptions by
placing them into a.single container.

Note-Transporters who store hazardous
waste are required to comply with the
storage standards in 40 CFR Parts 284 and
265 and the permit requirements of 40 CFR
Part 122.

§ 263.11 EPA Identification number.
(a) A transporter must not transport

hazardous wastes without having
received an EPA identification number
from the Administrator.

(b) A transporter who has not
received an EPA identification number
may obtain one by applying to the
Administrator using EPA Form 8700-12.
Upon receiving the request, the
Administrator will assign an EPA
identification number to the transporter.

Subpart B-Compliance With the

Manifest System and Recordkeeplng

§ 263.20 The manifest system.
(a) A transporter may not accept

hazardous waste from a generator

unless it is accompanied by a manifest.
signed by the generator in accordance
with the provisions of 40 CFR Part 262.

(b) Before transporting the hazardous
waste, the transporter must sign and
date the manifest acknowledging
acceptance of the hazardous waste from
the generator. The transporter must
return a signed copy to the generator
before leaving the generators property.

(c) The transporter must ensure that
the manifest accompanies the hazardous
waste.

(d) A transporter who delivers a
hazardous waste to another transporter
or to the designated facility must-

(1) Obtain the date of delivery and the
handwritten signature of that
transporter or of the owner or operator
of the designated facility on the
manifest; and

(2) Retain one copy of the manifest in
accordance with § 263.22; and

(3) give the remaining copies of the
manifest to the accepting transporter or
designated facility.

(e) The requirements of paragraphs Cc]
and (d) of this section do not apply to
rail or water (bulk shipment]
transporters if:

(1) The hazardous waste is delivered
by rail or water (bulk shipment) to the
designated facility-, and

(2) A shipping paper containing all the
information required on the manifest
"[excluding the EPA identification
numbers, generator certification, and
signatures) accompanies the hazardous
waste; and

(3) The delivering transporter obtains
the date of delivery and handwritten
signature of the owner or operator of the
designated facility on either the
manifest or the shipping paper; and

(4) The person delivering the
hazardous waste to the initial rail or
water (bulk shipment) transporter
obtains the date of delivery and
signature of the rail or water (bulk
shipment) transporter on the manifest
and forwards it to the designated
facility, and

(5) A copy of the shipping paper or
manifest is retained by each rail or
water (bulk shipment].transporter in
accordance with § 263.22.

(f) Transporters who transport
hazardous waste out of the United
States must:

(1) indicate on the manifest the date
the hazardous waste left the United
States; and

(2) sign the manifest and retain one
copy in accordance with § 263.22(c)-; and

(3) return a signed copy of the
manifest to the generator.
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§ 263.21 Compliance with the manifest.
(a) The transporter must deliver the

entire quantity of hazardous waste
which he has accepted from a geneiator
or a transporter to:

(1) The designated facility listed on
the manifeit; or

(2) The alternate designated facility, if
the hazardous waste cannot be
delivered to the designated facility
because an emergency prevents
delivery; or

(3) The next designated transporter;, or
(4) The place outside the United

States designated by the generator.
(b) If the hazardous waste cannot be

delivered in accordance with paragraph
(a) of this section, the transporter must
contact the generator for further
directions and must revise the manifest
according to the generator's instructions.

§ 263.22 Recordkeeping.
(a) A transporter of hazardous waste

must keep a copy of the manifest signed
by the generator, himself, and the next
designated transporter or the owner or
operator of the designated'facility for a
period of three years from the date the
hdzardous waste was accepted by the
initial trafisporter.

(b) For shipments delivered to the
designated facility by rail or water (bulk
shipment], each rail or water (bulk
shipment) transporter must retain a copy
of a shipping paper containing all the
information required-in § 263.20(e)(2) for
a period of three years from the date the
hazardous wastewas accepted by the
initial transporter.

(c) A transporter who transports
hazardous waste out of the United
States must keep a copy of the manifest
indicating that the hazardous waste left
the United States for a period of three
years from the date the hazardous waste
was accepted by the initial transporter.

(d) The periods of retention referred to
in this Section are extended
automatically during the course of any
unresolved enforcement action
regarding the regulated activity or as
requested by the Administrator.

Subpart C-Hazardous Waste

Discharges

§ 263.30 Immediate action.
(a) In the event of a discharge of

hazardous waste during transportation,
the transporter must take'appropriate
immediate action to protect human
health and the environment (e.g., notify
local authorities, dike the discharge
area).

(b) If a discharge of hazardous~waste
occurs during transportation and an
official (State or local government or a
Federal Agency) acting within the scope

of his official responsibilities determines
that immediate removal of the waste is
necessary to protect human health or
the environment, that official may
authorize the removal of the waste by
transporters whodo not have EPA
identification niimibers and without the
preparation of a manifest.

(c) An air, rail, highway, or water
transporter who has discharged
hazardous waste must:

(1) Give notice, if required by 49 CFR
171.15, to the National Response Center
(800-424-8802 or 202-426-2675); and

(2) Report in writing as required by'49
CFR 171.16 to the Director, Office of
Hazardous Materials Regulations,
Materials Transportation Bureau,
Department of Transportation,
Washington, D.C. 20590. "

(d) A -water (bulk shipment)
transporter who has discharged
hazardous waste must give the same
notice as required by 33 CFR 153.203 for
oil and hazardous substances.

§ 263.31 Discharge clean up.
A transporter must clean up any

hazardous waste discharge that occurs
during transportation or take such
action as may be required or approved
by Federal, State, or local officials so
that the hazardous waste discharge no
longer presents a hazard to human
health or the environment.
[FR Doc. 80-14666 Filed 5-16-W, &45 ail

SILLING CODE 6560-01-M
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 264 and 265

[FRL 1446-8]

Standards Applicable to Owners and
Operators of Hazardous Waste
Treatment, Storage, and Disposal
Facilities

AGENCY: Environriental Protection
Agency.
ACTION: Final Rule and Interim Final
Rule.

SUMMARY: Subtitle C of the Solid Waste
Disposal Act, as amended by the
Resource Conservation and Recovery
Act of 1976, as aniended (RCRA), directs
the Environmental Protection Agency to
promulgate regulations establishing a
Federal hazardous waste management
system. These Parts 264 and 265
regulations are the first phase of EPA's
requirements under Section 3004 of
RCRA for owners and operators of
facilities that treat, store, and dispose of
wastes which are identified or listed as
hazardous under Part 261 of this
Chapter.

The regulations under Part 265
esiablish requirements applicable during
the interim status period (the period
after an owner or operator has applied
for a permit, but prior to final
disposition of the application) respecting
preparedness for and prevention of
hazards, contingency planning and
emergency procedures, the manifest
system, recordkeeping and reporting,
ground-water monitoring, facility
closure and post-closure care, financial
requirements, the use and management
of containers, and the design and
operation of tanks, surface
impoundments, waste piles, land
treatment facilities, landfills,
incinerators, thermal, physical,
chemical, and biological treatment units,
and injection wells. In addition, there
are included some general requirements
respecting identification numbers,
required notices, waste analysis,
security at facilities, inspection of
facilities, and personnel training.

The Part 264 regulations include the
first phase of the standards which will
be used to issue permits for hazardous
waste treatment, storage, and disposal
facilities. Included are requirements
respecting preparedness for and
prevention of hazards, contingency
planning and emergency procedures, the
manifest system, and recordkeeping and
reporting. Also included are general
requirements respecting identification
numbers, required notices, waste
analysis, security at facilities, inspection

of facilities, and personnel training.
Additional Part 264 regulations will be
promulgated later this year.

DATES:

Effective Date: These regulations, in
the form published today complete
EPA's initial rulemaking on the subjects
covered aid are final Agency action.
They become effective on November 19,
1980, which is six months from the date
of promulgation as Section 3010
requires. Today's promulgation begins
the various schedules provided by
RCRA for filing notifications and permit
applications, and for States to apply for
interim authorization.

Comment dates: EPA will accept
public comments on these regulations as
follows:

Deadline for Submission of Comments

Final regulations--technical errors only (e.g.,
typographical errors, inaccurate cross
references)-luly 18, 1980.

Interim final regulations-July 18, 1980.
Starred (') Part 265 regulations--comments

only on the propriety of making the
standard applicable during interim status-
July 18. 1980.

ADDRESSES: (Comments on Interim Final
portions shouid be sent to Docket Clerk
[Docket No. 30C4, Office of Solid Waste
(WH-562), U.S Environmental
Protection Agency, 401 M Street, S.W.,
Washington, D,C, 20460.

Public Docket.: The public docket for
these regulations is located in Room
2711, U.S. Environmental Protection
Agency, 401 M Street, S.W.,
Washington, D.C., and is available for
viewing from 9:00 a.m. to 4:00 p.m.,
Monday through Friday, excluding
holidays. Among other things, the
docket contains background documents
which explain, in more detail than the
preamble to this regulation, the basis for
many of the provisions in this
regulation.

Copies of Regulations: Single copies of
these regulations will be avdilable
approximately 30 days after publication
from Ed Cox, Solid Waste Information,
U.S. Environmental Protection Agency,
26 West St. Clair Street, Cincinnati,
Ohio 45268 (513) 684-5362. Multiple
copies will be available from the
Superintendent of Documents,
Washington, D.C. 20402.

FOR FURTHER INFORMATION CONTACT:
For general information, contact Alfred
Lindsey, Office of Solid Waste (WH-
565), U.S. Environmental Protection
Agency, 401 M Street, S.W.,
Washington, D.C. 20460.

For information on implementation of
these regulations, contact the EPA
regional offices below:

Region I

Dennis Huebner, Chief, Waste
Management Branch, John F. Kennedy
Building, Boston, Massachusetts
02203, (617) 223-R777.

Region H

Dr. Ernest Regna, Chief, Solid Waste
Branch, 26 Federal Plaza, New York,
New York 10007, (212) 264-0504/5.

Region III

Robert L. Allen, Chief, Hazardous
Materials Branch, 6th and Walnut
Streets, Philadelphia, Pennsylvania
19106, (215) 597-0980.

Region IV

James Scarbrough, Chief, Residuals
Management Branch, 345 Courtland
Street N.E., Atlanta, Georgia 30365,
(404) 881-3016.

Region V

Karl 1. Klepitsch, Jr., Chief, Waste
Management Branch, 230 South
Dearborn Street, Chicago, Illinois
60604, (312) 886-6148.

Region VI

R. Stan Jorgensen, Acting Chief, Solid
Waste Branch, 1201 Elm Street, First
International Building, Dallas, Texas
75270, (214) 767-2645.

Region VII

Robert L. Morby, Chief, Hazardous
Materials Branch, 324 E. 11th Street.
Kansas City, Missouri 64106, (816)
374-3307.

Region VIII

Lawrence P. Gazda, Chief, Waste
Management Branch, 1860 Lincoln
Street, Denver, Colorado 80203, (303)
837-2221.

Region IX

Arnold R. Den, Chief, Hazardous
Materials Branch, 215 Fremont Street,
San Francisco, California 94105, (415)
556-4606.

Region X

Kenneth D. Feigner, Chief, Waste
Management Branch, 1200 6th
Avenue, Seattle, Washington 98101,
(206) 442-1260.

SUPPLEMENTARY INFORMATION:

Preamble Outline
The outline of this preamble is as follows:

I. Authority
11. Introduction

A. Baclground
B. Overview

1. Phasing of the Regulations
2. Organization of Regulations and

Preamble
3. Interim Final Provisions

u • ... ...I I I i iii i lil li l i i i i i i ii i i i i i I I I I I I I i l lll
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1IL Interim Status Standards
A. Authority
B. Criteria for Interim Status Standards
C. Added Requirements

1. Ground-Water and Leachate
Monitoring

2. Incinerators
3. Thermal Treatment
4. Closure and Post-Closure
5. Ignitable, Reactive, or Incompatible

Wastes
6. Landfill Rules
7. Waste Analysis
8. Site Selection Standards

D. Compliance Period
E. Notes and Variances
F. Equity

1. Common Permit Effective Date
2. Case-by-Case Interim Status

Standards
3. No Intention to Obtain Permits

IV. General Issues
K. Degree of Hazard

1. Classification of Waste by Risk
2. Tailoring of Management Standards
3. Response to Degree of Hazard

Objectives
B. Volatile Waste
C. Performance Versus Design and
Operation Standards
D. Notes, Variances, andEquivalency
E. Commercial Products Standards
F. Storage of Recycled Waste
G. General Standards for Storage
H. Owner or Operator
L Inactive Facilities
J. NewFacilities and Existing Facilities
K. References to OtherActs, Regulations,
and Standards
L. Integration With OtherActs

1. Underground Injection Control
Program

2. Ocean Disposal Program
3. NPDES Permitted Facilities

a. Regulation of POTWs as Section
3004 Facilities

b. Regulation of NPDES Treatment
Train Facilities under Section 3004

c. Regulation of Sewage Sludge under
Subtitle C

4. BAT Toxics and Pretreatment
Standards

5. Clean Air Act
6. Toxic Substances Control Act
7. Surface Mining Control and

Reclamation Act
8. National Environmental Policy Act

M. Special Wastes
1. Changes in the Section 3001

Characteristics
2. Phasing and Increased Flexibility in

Parts 264 and 265
V. Detailed Analysis of Phase IRules

A. Subpart A--General
1. Purpose, Scope, and Applicability

a. Ocean Disposal
b. Underground Injection
c. POTWs
d. Authorized State RCRA Programs
e. Part 261 Exclusions, Including Small

Quantities of Hazardous Waste, and
Recycled or Re-used Hazardous Waste

f. Generators Who Accumulate On-
site, Farmers, and Totally Enclosed
Treatment Facilities

2. Relationship to Interim Status
Standards

3. Imminent Hazard Action
B. Subpart B-General Facility Standards

1. Identification Number
2. Required Notices
3. General Waste Analysis
4. Security
5. General Inspection Requirements
6. Personnel Training
7. General Requirements for Ignitable,

Reactive, or Incompatible Wastes
C. Subpart C-Preparedness and
Prevention, and Subpart D-Contingency
Plan and Emergency Procedures

1. Defer Regulations Until Permit Issued
2. Tailor Rules to Circumstances
3. Protection Inside Versus Outside

Facilities
4. Delete Contingency Plan
5. Ground-Water Contamination
6. Implementation of the Contingency

Plan
7. Submission of Contingency Plans
8. Confidential Information
9. Insufficient Time for Plan Submission
10. Emergency Coordinator
11. Resuming Operations After an

Emergency
D. Subpart E-Manifest System.
Recordkeeping, and Reporting
1. General Issues

a. Burden
b. Class of Hazard

2. Manifest System
a. Manifest Copies
b. Manifest Discrepancies
c. Manifest Retention

3. Recordkeeping
a. Congressional Intent
b. Operating Record
c. Warrantless Inspections
d. Nomenclature for Waste

Information
4. Reporting

a. Joint Filing of Reports
b. Submission of the Annual Report
c. Certification Statement
d. Unmanifested Waste Report

E. Subpart F-Ground-Water Monitoring
1. Applicability
2. Ground-Water Monitoring System
3. Sampling and Analysis
4. Preparation. Evaluation, and Response
S. Recordkeeping and Reporting

F. Subpart G-Closure and Post-Closure
1. Period of Post-Closure Care
2. Notice In Deed to Property
3. Amendment and Submission of Plans
4. Time Allowed for Closure
5. Post-Closure Permits

G. Subpart H-"nancial Requirements
i. Liability
2. Financial Assurance
3. Cost Estimates
4. Publically-Owned Facilities

H1 Subpart I-Containers
1. Condition of Containers
2. Compatibility of Waste With

Container
3. Management of Containers
4. Inspections
5. Closure
6. Special Requirements for Ignitable or

Reactive Waste
7. Special Requirements for Incompatible

Wastes
8. Empty Non-Combustible Storage

Containers

9. Paper Bags
I. Subpart I-Tanks

1. Definitions
2. General Operating Requirements
3. Waste Analysis and Trial Tests
4. Inspections
5. Ignitable. Reactive, or Incompatible

Wastes
6. Closure

J. Subpart K-Surface Impoundments
1. Existing Surface Impoundments
2. Minimum Freeboard
3. Containment System
4. Waste Analysis and Recordkeeping
5. Inspections
6. Closure and Post-Closure
7. Ignitable, Reactive, or Incompatible

Waste
K Subpart L-Piles

1. Protection from Wind
2. Waste Analysis
3. Containment
4. Closure
5. Special Requirements for Ignitable or

Reactive Waste
6. Special Requirements for Incompatible

Wastes
L Subpart M-Land Treatment
(Landfarm)

1. Purpose of Treatment
2. Surface Water Run-on and

Contaminated Run-off
3. Recordkeeping
4. Waste Analysis
5. Monitoring
6. Food-Chain Crops
7. Closure
& Ignitable, Reactive, or Incompatible

Wastes
M. Subpart N-Landfills

i. Landfill Cells
2. Surface Water Run-on
3. Contaminated Surface Water Run-off
4. Wind Dispersal
5. Surveying and Recordkeeping
6. Landfill Closure
7. Post-Closure Care
8. Ignitable or Reactive Waste
9. Incompatible Wastes
10. Bulk Liquid Waste
11. Containerized liquid Waste
12. Empty Containers

N. Subpart 0-Incinerators
1. General Operating Requirements
2. Monitoring and Inspections
3. Waste Analysis
4. Energy Recovery
5. Closure

0. Subpart P-Thermal Treatment
P. Subpart Q-Chemical. Physical, and
Biological Treatment
Q. Subpart R-Underground Injection

VT. OMB Review
VII. Supporting Documents

A. Background Documents
B. Reference Manuals

I. Authority
These regulations are issued under the

authority of Sections 1006, 2002(a). 3001
through 3007, and 3010 of the Solid
Waste Disposal Act, as amended by the
Resource Conservation and Recovery
Act of 1976, as amended, 42 U.S.C.
§§ 6905, 6912(a) and 6921 through 6927,
and 6930.
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II. Introduction

A. Background
Early this year, EPA began issuing the

regulations Which comprise the Subtitle
C hazardous waste management system.
On February 26, 1980, it promulgated
standards for generators and
transporters of waste under Sections
3002 and 3003 of RCRA (Parts 262 and
263, respectively) and a public notice
establishing procedures for filing a
notice of hazardous waste activity under
Section 3010. Today, in addition to these
Part 264 and Part 265 regulations, EPA is
publishing permit procedures, and :
guidelines for the approval of State'
hazardous waste programs under
Sections 3005 and 3006 (Parts 1212, 123;
and 124) and the first phase of its
Section 3001 hazardous waste list (par.t
261) and Part 260, which defines words s
and phrases used in Parts 261 through
265, and contains provisions generally
applicable to all of those regulations.

The preamble to the Section 3001
regulations should be read for an --
introduction to the hazardous waste
management problem in the United
States and an explanation of the
framework of Subtitle C. It also
discusses many of the general issues
and difficult problems the Agency has:
faced in finalizing the Section 3001 and
Section 3004 regulations.

The Agency developed its Section
3004 regulations in tandem with its
Section 3001 regulations, holding
numerous meetings withexperts in
hazardous waste management, States,
Federal agencies, industry,
environmental groups, and other
individuals and organizations to discuss
possible management standards. EPA
also circulated diaft'regulations for
comment and held several public
hearings. Based on the comments
received in meetings, hearings, and on
its draft regulations, and on information
the Agency collected, on December 18,
1978, EPA proposed nationil standards
for the location, design, operation, - o
monitoring, closure, and post-closure
care of facilitiesiwhich treat, store, or
dispose of hazardous waste (43 FR K
58982-59022). The standards were
designed to protect human health and
the environment by ensuring the proper
design, construction, and operation of
hazardous waste management facilities
in accordance with the mandate of
Section 3004 of RCRA.

EPA held five public hearings on its
December 18, 1978, proposal, at Which
several hundred persons testified. The'
Agency received over one thousand sets
of written comments on the proposed -
Section 3004 regulations. The Agency:
has carefully considered all of the: -

comments it received. Many of them
raised difficult technical questions.
Analysis and resolution of these
questions is hampered in general by the
Nation's lack of long-term experience
with advanced waste management
technologies. This limited experience
has made it difficult to evaluate the
accuracy.of the often conflicting claims
which the commenters made regarding
the proposed Section 3004 standards.

It has become clear to the Agency that
it may take several years, in some cases,
to adequately develop the data and
perform the analyses necessary to
resolve the more complex technical
issues raisedby the regulations and the
comments in a way that will allow
promulgation of nationally applicable
detailed technical standards. As a
result, promulgation of regulations
involving these issues is being
postponed. On the other hand, some of
the proposed regulations prescribed
recordkeeping and reporting'
reguirements, and many involved
recognized -'good management
practices" which are not highly
technical. This second category of
standards is adequately supported by
existing data, and can be promulgated -
now. Accordingly, the standards for,
hazardous waste management facilities
Will be promulgated and implemented in
phases.

B. Overview
1. Phasing of the Regulations. The

Phase I standards are being promulgated
today. They include a nearly complete
set of interim status standards, 'in Part
265, and most ot the general status (Part
264) administrative and non-technical
operating standards. The interim status
standards cover the following areas:
1. Purpose, Scope, and Applicability and

other General Standards'
2. Waste Analysis Requirements
3. Security
4. Inspections -
5. Training
6. Preparedness and Prevention
7. Contingency Plans and Emergency
Procedures

8. Manifest System, Recordkeeping, and
Reporting

9. Ground-Water Monitoring
10. Closure and Post-Closure Care
11. Financial Requirements (Partial)-
12. Use and Management of Containers'
13. Tanks
14. Surface Impoundments
15. Waste Piles
16. Land Treatment
17. Landfills
18. Incinerators
19. Thermal Treatment
20. Chemical, Physical, and Biological

Treatment

21. Underground Injection
The general status regulations

promulgated today cover the first eight
of these areas and are essentially
identical to the corresponding intdrim
status standards. The section of the
preamble entitled "Interim Status
Standards" explains when the interim
status standards apply to facilities and
when the general standards apply.

As previously mentioned, the Agency
believes it may take several years to
resolve all of the issues necessary to
promulgate detailed national technical
standards for some types of facilities
(e.g., the design requirements for
landfills). In the meantime, however, in
order to issue permits which will protect
human health and the environment, EPA
must evaluate the technical capabilities
of specific facilities to manage
hazardous waste. Therefore, as an
interim measure, EPA will publish In the
near future Phase II of the Section 3004
regulations-a set of technical
regulations which will allow permits to
be issued based on the Agency's best
engineering judgment of the technical
requirements which individual facilities
must meet. These regulations will allow
permits to be processed in a manner that
will ensure the protection of human
health and the environment by
evaluating hazardous waste
maniagement facilities in terms ofboth
site-specific factors and the nature of
the waste that the facility will manage.
At a minimum, these regulations will
contain A set of factors (e.g., distance to
ground water'and waste mobility) which
must be considered. Where they ar9
available, the regulations Will also
contain models, formulas, and
performance standards to provide a
standardized method of analysis. In
determining whether a facility will
adequately safeguard human health and
the environment, the Regional
Administrator will apply his best
engineering judgment to data which the
applicant submits concerning these
factors. I'

The third phase of this regulatory
program will involve the resolution of
the complex technical issues described
earlier, and the repropogl and ultimate
promulgation of more definitive
counterparts of the Phase II standards.
These more definitive standards are
expected to supplant-the Phase II
standards and mhake the permitting
process more straightforward. In
addition to standards for specific types
of facilities, the Phase III regulations
may also include standards for specific
industries and waste which require
special management 'standards,
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The Agency believes that this three-
phase regulatory strategy will give
maximum protection to human health
and the environment without imposing
the more complex regulations as
national technical standards before the
controversial issues surrounding them
can be fully investigated. This strategy
also should not complicate
implementation of the hazardous waste
program. Its only effect will be to
postpone by some months the beginning
of facility permitting using the Phase II
standards. Any postponement in issuing
these Part 265 interim status regulations,
however, would cause an unwarranted
delay in commencement of the Subtitle
C management program.

All the standards EPA is promulgating
today are written so as to be broadly
applicable to large numbers of facilities
and vast amounts of hazardous waste.
The Agency has been faced with the
task of balancing the goals of broad
applicability and regulatory specificity.
EPA believes that the technical
regulations promulgated today are clear
and sufficiently straightforward so that
any reasonably qualified engineer
should be able to interpret and
implement them.

EPA has used all of the information
available to it to try to write standards
which begin to address its mandate in
Section 3004-to promulgate such
standards as may be necessary to
protect human health and the
environment. Some members of the
regulated industry may argue that the
Agency should wait to promulgate its
Section 3004 standards until it has an
even broader data base and can write
much more specific nationally
applicable technical standards. EPA
does not believe that it would be
reasonable to wait longer. The Agency
has been called upon to address an
extremely serious environmental
problem and must proceed as quickly as
possible given its limited resources.

These standards form only the bare
outline of those that will be coming in
Phases II and III. Interim status
standards are not the final answer to the
long-term environmental problems
caused by hazardous waste disposal;
they really form the outline of the
technical standards and best
engineering judgment permits that are to
come. Nevertheless, through the use of
the manifest system, the recordkeeping
and reporting requirements, and the
closure, waste analysis, training,
inspection, and contingency plan
requirements, EPA will begin to bring
under control environmentally
disastrous practices that up to now have
often gone largely unregulated.

2. Organization of Regulations and
Preamble. EPA has totally reorganized
its Subtitle C regulations in response to
comments that its proposed regulations
were difficult to read. Regulations
implementing Section 3004 were
originally proposed as Subpart D of Part
250 of Title 40 of the Code of Federal
Regulations. The proposed interim
status standards were specified in
paragraph (c) of § 250.40. The interim
status standards have been recodified
as Part 265, while the general status
standards (i.e., those independently
enforceable standards which will be
used to issue permits and which apply
to facilities without interim status)
appear in Part 264. Definitions of terms
used in these regulations, like those
used in Parts 261 through 263, are
contained in § 260.10.

Subparts A of Parts 264 and 265
specify how the regulations are to be
used and which facilities are subject to
which regulations. All facilities which
treat, store, or dispose of hazardous
waste (as defined in the Part 261
regulations), other than those excluded
in Subpart A are, by and large, subject
to these regulations. Some of the
regulations, however, apply only to
certain kinds of facilities or contain
special conditions for certain classes of
facilities.

Subparts B to H (excluding Subpart F)
of Part 265 and Subparts B to E of Part
264 contain standards which apply
generally to all types of facilities.
Subparts I to R of Part 265 contain
standards for specific types of facilities
(landfills, tanks, incinerators, etc.). The
corresponding facility-specific Part 264
standards will be promulgated in Phases
II and I of this regulatory program.

The remainder of this preamble is
divided into four sections. The first
section discusses the role of the interim
status standards and the major issues
raised by the commenters on those
standards. The next section deals with a
number of general issues which pertain
to all of the Section 3004 standards.
Many of the issues discussed in this
section pertain to the Phases 11 and Ill
regulations as much or more than they
do to the Phase I regulations. EPA is
making an effort, insofar as decisions
have been made, to inform the public of
how the standards for hazardous waste
management facilities will develop over
time. The third section is a subpart-by-
subpart analysis of the final Phase I
rules. This analysis summarizes the
major issues raised by the commenters
on each section of the proposed rules,
and explains how the final rules reflect
the Agency's resolution of these issues.
The last section of the preamble

describes the documents which support
these regulations.

3. Interim Fin al Pro visions. Most
sections of these regulations have been
changed in response to comments.
Those sections which have been
modified substantially are being issued
as interim final regulations so that the
public can comment on the modified
standards before they are promulgated
as "final final" regulations. All of the
Part 264 and Part 265 regulations are
promulgated today, however, for
purposes of the six-month effective date
under Section 3010(b).

Those sections of the regulations
which EPA is promulgating as interim
final are as follows:

PART 264
Se.
24.12 Required notices.

PART 265
Subpart B--General Facility Standards
265.12 Required notices.
265.17 General requirements for ignitable.

reactive, or incompatible wastes.
Subpart F-Ground-Water Monitoring
265.90 Applicability.
265.91 Ground-water monitoring system.
285.92 Sampling and analysis.
285.93 Preparation. evaluation. and

response.
25.94 Recordkeeping and reporting.

Subpart G--Closure and Post-Closure
2=5.111 Closure performance standard.
285.112- Closure plan; amendment of plan.
255.113 Tune allowed for closure.
265.117 Post-closure care and use of

property-, period of care.
265.118 Post-closure plan; amendment of

plan.

Subpart [-Use and Management of
Containers
285.176 Special requirements for ignitable or

reactive waste.
Subpart J-Tanks
285.198 Special requirements for ignitable or

reactive waste.
Subpart K-Surface Impoundments
285.228 Closure and post-closure.
Subpart L-WastelPiles
265.251 Protection from wind.
265.252 Waste analysis.
265.253 Containment.
285.258 Special requirements for ignitable or

reactive waste.
265.257 Special requirements for

incompatible wastes.

Subpart M-Land Treatment
265.272 General operating requirements.
285.273 Waste analysis.
265.276 Food chain crops.
285.278 Unsaturated zone (zone of aeration)

monitoring.
285280 Closure and post-closure.
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Subpart N-Landfills
Sec.
265.310 Closure and post-closure.
265.314 Special requirements for liquid

waste.
265.315 Special requirements for containers.

Subpart 0-Incinerators;

265.343
265.345
265.347
265.351

General operating requirements.
Waste analysis.
Monitoring and inspections.
Closure.

Subpart P-Thermal Treatment
265.373
265.375
265.377
265.381
265.382

General operating reqfiirements.
Waste analysis.
Monitoring and inspections.
Closure.
Open burning; waste explosives

Subpart 0-Chemical, Physical, and
Biological Treatment
265.405 Special requirements for ignitable or

reactive waste.

Subpart R-Underground Inlection
265.430, Applicability.

Certain sections of the Part 265
regulations Were proposed as general
status standards, and have not been so
substantially modified that the Agency
is accepting further public comments on
their substance. However, because they
have now been incorporated in the
interim status standards, EPA will
accept comments on the propriety of
their inclusion as such. As the preamble
indicates, almost all of the additions to
the interim status standards were made
in response to comments, but EPA,
believes that additional public
comments will assist the Agency in any
necessary adjustments to the Part 265
standards. The Agency will accept
comments on the propriety as interim
status standards of the following,
sections:

PART 265

Subpart B-General Facility Standards

Sec.
265.13 General waste analysis.

Subpart J-Tanks
265.192 General operating requirements.
265.193 Waste analysis and trial tests.

Subpart K-Surface Impoundments
265.222 General operating requirements.
265.223 Containment system.
265.225 Waste analysis and trial tests.
265.229 Special requirements for ignitable or

reactive waste.
265.230 Special requirements for

incompatible wastes.
Subpart M-Land Treatment
265.281 Special requirements for ignitable or

reactive waste.
2 65.282 Special requirements for

incompatible wastes.

Subpart N-Landfills
Sec.
265.302 General operating requirements.
265.312 Special requ irements for ignitable or

reactive waste.

Subpart 0-Chemical, Physical, and
Biological Treatment
265.401 General operating requirements.
265.402 Waste analysis and trial tests.

It is EPA's intent to act on all interim
final portions of these regulations prior
to their effective date.

III. Interim Status Standards

Section 3005(e) of RCRA specifies that
if the owner or operator of a facility
which is in existence on October 21,
1976, (the date of enactment of RCRA)
notifies EPA, as required by Section
3010 of RCRA, and properly applies for a
permit, the facility owner or operator is
to "be treated as having been issued
such permit." EPA refers to such an
owner or operator asone who has
"interim-status" (the title of subsection
3005(e)). Accordingly, for facility owners
or operators who have notified EPA and
applied for a permit, the interim status
period extends from the date the initial
Section 3001 through 3005 regulations go
into effect to the date final
administrative action on the individual
permit application is taken.

Congress, in enacting this provision,
apparently, recognized that it will take a
considerable period of time for EPA to
act on all facility permit applications.
The provision for interim status, to
allow a smooth transition to full
regulation under new national
standards, allows owners and operators
of existing facilities to continue to
operate them until decisions on their
permit applications are made.

The Agency expects that most of the
approximately 26,000 prospective
permittees will notify EPA of their
hazardous waste activities (as required
by Section 3010 of RCRA and explained
in a notice of February 26, 1980 (45,1 R
12745-54)) and will apply for a permit.
Considering the potential number of
applicants, the potential administrative
complexity of issuing hazardous waste
permits, the limited staff that EPA
expects to have available to review and
negotiate permit applications, and EPA's
experience with the National Pollutant
Discharge Elimination System (NPDES)
permit program under the Clean Water
Act, the Agency estimafes that it will
take several years to act on all permit
applications. Therefore, many -
prospective permittees will be operating
in interim status for an extended period
of time. In keeping with the intent of
Congiess that hazardous waste
management be regulated by national
standards as quickly as possible, and

with the statutory structure making
Section 3004 standards independent of
the Section 3005 permitting process (see
discussion below), EPA believes that
these prospective permittees should at
least comply with selected minimum
requirements of Section 3004 during
interim status. '

The Agency believes that permit
applicants with interim status should
not be expected to meet all of the Phase
II and Phase III Part 204 standards,
because some of the specific
requirements of these standards may be
inappropriate for certain facilities, and
different requirements may be
substituted when a permit is issued
using the variance provisions in the
regulations- Alternatively, during
permitting under the Phase II
regulations, each permit will be issued
on the basis of the permit writer's "best
engineering judgment." In addition,
some permittees may be allowed a
reasonable period of time to come into
compliance with certain of the general
Section 3004 (i.e., Part 264) standards, as
permitted by Section 3005(c) of RCRA.
The Agency believes that decisions
regarding certain standards and all
individual compliance shedules should
be made in the permit issuance process
where there is full opportunity for public
participation and for interaction
between the Agency and the permit
applicant.

On the other hand, given Congress'
intent that hazardous waste
management be regulated as quickly as
possible, and the independent
enforceability of the Section 3004
standards, EPA believes that
prospective permittees should begin to
meet at least those threshold
requirements of Section 3004 which
apply generally to all facilities and
which will definitely be included in all
permits. This will begin to achieve
RCRA's goal of protecting human-health
and the environment.

The Agency has chosen a middle
course between, on the one hand, having
no requirements applicable during the
interim status period and, on the other,
making the complete set of
independently enforceable standards
apply.

A. Authority
A number of commenters supported

the concept of interim status standards
and agreed that authority for these
requirements exists in Section 3004 of
the Act. Others stated that neither
Section 3005 nor Section 3010 of RCRA
authorizes EPA to impose facility
requirements during the interim status
period. They recommended deleting the
interim status standards, because EPA

I l
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has the power to deal with imminent
hazards under Section 7003, and
because those facilities not posing an
imminent hazard can continue under
existing local control until new permits
are issued.

These commenters apparently
misunderstood the relationship of
Section 3004 to Sections 3005, 3008, and
3010 of RCRA. The Section 3004
regulations are independently
enforceable national standards which
apply to owners and operators of
hazardous waste facilities. Section 3008
authorizes enforcement actions against
persons violating any requirement of
Subtitle C. Thus, enforcement actions
against persons violating the Section
3004 requirements are authorized by
Section 3008.

EPA does not believe that the
"requirements of Subtitle C" referred to
in Section 3008 are only those
requirements incorporated in a permit
pursuant to Section 3005. The
requirement that facility owners and
operators comply with the permit
requirements of Section 3005. is one
independent requirement of Section 3004
(see Section 3004(7)).

Section 3005(c) requires that EPA
determine that a facility complies with
the Sectfon 3004 requirements before
issuing a permit Permit revocation
under Section 3005(d) also is based on
non-compliance with Section 3005 or
Section 3004 requirements. Thus, under
the terms of the statute, Section 3004
standards are independently
enforceable and are "requirements of
Subtitle C" within the meaning of that
term in Section 3008. As the preambles
to Parts 122 and 123 of the consolidated
permit regulations discuss, EPA will,
however, regard compliance with a duly
issued RCRA permit as compliance with
the terms of the statute except for the
case of state-issued permits that fail to
reflect EPA suggestions made during
EPA review.

Section 3005(a) requires that EPA
promulgate regulations requiring owners
or operators of hazardous waste
facilities to have a permit, and prohibits
treating, storing, or disposing of
hazardous waste without a permit after
the effective date of these regulations.
Section 3010(b) states that all of the
Subtitle C regulations, including both
Section 3004 and 3005 regulations, take
effect six months after they are
promulgated.

Thus, on the effective date of the
Section 3004 regulations, facility owners
and operators are required to comply
with a11 of the Section 3004 standards'
and have a permit under Section 3005 in
order to operate legally. Clearly, it is
beyond the capability of facility owners

or operators to comply with all of the
Section 3004 requirements, and beyond
the capability of the Agency (or
authorized States) to issue all permits,
within the six months between the date
the regulations are promulgated and
their effective date.

Section 3005(e) resolves part of this
problem by authorizing facility owners
or operators, under certain conditions,
to obtain interim status. This allows
owners oroperators to be treated as
having been issued a permit until EPA
makes a final administrative disposition
of their permit application, and thus
satisfies the mandates of Section 3005(a)
and of Section 3004(7) which prohibit
operations without a permit. Having
interim status thus relieves the owner or
operator of a facility of the possibility of
being prosecuted for operating without a
permit It does not, however, relieve
owners and operators of facilities of the
necessity to comply with the Section
3004 standards when they become
effective.

As discussed above, Section 3004
standards are independently
enforceable requirements which apply
to all treatment, storage, and disposal of
hazardous waste. In addition to the
automatic applicability of Section 3004
standards, however, EPA interprets the
language of Section 3005(e)(3), that a
person shall be treated as having been
issued a permit, to mean that a person
who operates with interim status must
accept the responsibilities and liabilities
associated with being a permittee. Thus
the conditions of Section 3004 which are
imposed on permit holders by operation
of Section 3005 (c) and (d) are also
applicable to owners or operators of
facilities with interim status because
they "shall be treated as having been
issued such permit."

For the reasons noted above (i.e., that
decisions regarding certain standards
and all individual compliance schedules
should be made in the permit issuance
process), the Agency does not believe
that permit applicants with interim
status should be expected to meet all of
the general Section 3004 standards
immediately. Hence, the Agency
decided to promulgate separate interim
status standards to avoid the burden on
existing facilities which could otherwise
result if all of the Section 3004 standards
were applied immediately.

The Administrator's general
rulemaking authority under Section
2002(a)(1) of RCRA provides an
additional basis for the establishment of
interim status standards and the relief to
permit applicants of the need for
immediate compliance with all of the
Part 264 Section 3004 standards, as they
are promulgated. Section 2002(a) states:

"In carrying out this Act, the Administrator
Is authorized to:

(1) Prescribe, in consultation with Federal,
State. and regional authorities, such
regulations as are necessary to carry out his
functions under this Act."

The Agency believes, for the technical
and policy reasons mentioned above,
that the establishment of interim status
standards is an appropriate use of this
general rulemaking authority.

B. Criteria for Interm Status Standards

In general, EPA used the following
criteria for deciding which standards
should apply during interim status:

(1) The standards can be met in a
straightforward manner without need
for substantial interpretation by, or
negotiation with, EPA. EPA's limited
resources will be consumed at the outset
of the program with implementing other
features of this complex regulatory
program, such as the notification and
manifest system, enforcement, and the
permitting process itself. The Agency,
therefQre, plans to minimize individual
contact with the regulated community
during the interim status period. If
individual applicants are to have
substantial contact with the Agency
during interim status, it will be more
productive for the Agency to put its
resources into implementing the full
standards through the permitting
process which the Act envisions, rather
than postponing or slowing down the
implementation of the full standards so
that a more complex set of interim
standards can be implemented.

(2) Compliance does not require
substantial capital expenditures which
are properly the result of the certainty of
permit conditions. Many of the technical
regulations could require costly
construction or retrofitting, and the
designs underlying these expenditures
will be the subject of discussion during
the permitting process. The Agency
believes it is unreasonable to require
costly construction during interim
status, which may then be disallowed or
required to be modified during
permitting.

(3) Compliance can be achieved
within the six-month period between the
date the regulations are promulgated
and the date they become effective.
Many of the Part 264 standards may
entail time for equipment delivery,
construction, installation, training, and
shakedown which could significantly
exceed the six months available. While
the Agency could delay the effective
date of regulations requiring an
implementation period longer than six
months, a multitude of different effective
dates for different regulations could
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complicate the implementation process,
leading to confusion.

It should be emphasized that the
Agency used these criteria only as
guidelines in developing the interim
status regulations. The Agency has
included other requirements in the
interim status standards which are
exceptions to these guidelines when it
judged that requirements were of
unusual importance and that the
benefits to be gained from early
implementation of the requirements
would substantially outweigh the
disadvantages. One important exception
involves the closure and post-closure
care regulations. Improper facility
closure and abandonment has
historically been a major cause of
human health impacts and
environmental damage. The Agency
believes that no facility should be
closed during interim status without
being closed properly. Therefore, permit
applicants who close all or parts of their
facilities during interim status will be
required to meet the full closure and
post-closure care requirements,
including the requirement to have the
plar~s for those activities approved by
the Agency. Similarly, even though the
ground-water monitoring provisions do
not meet the criteria for interim status
standards specified earlier, owners or
operators of surface impoundments,
landfills, and land treatment facilities
are also required to comply with these
provisions during the interim status
period (although EPA has provided a 12-
month delay in the date for compliance).
The Agency believes it of prime
importance to require owners or
operators of these facilities to'monitor
ground water during interim status in
order to know whether an existing
facility may already have contaminated
the ground water. The rationales for
other standards which are exceptions to
these guidelines are discussed below.

The Agency views the interim status
standards as dynamic regulations
which, for many facilities, may be in
effect for a number of years before
permits are issued or denied. As the
need and support for additional
regulations becomes clear, the Agency
expects to add to this initial set of
interim status standards through
additional rulemaking. EPA will, of
course, continue to refine both the Part
264 and Part 265 regulations as the state
of technology of hazardous waste
management improves.

As discussed previously, promulgation
of parts of the Section 3004 standards
will be phased in over time. -
Consequently, the Agency is specifying
the interim status standards

independently of the general Section
3004 standards. This procedure will
allow the initial phase of the RCRA
hazardous waste control program to be
implemented without further delay. It
will also avoid the ambiguity and
c6nfusion-which can arise when
standards are extensively referenced
and cross-referenced, as was the case in
the December 1978 proposal.

The Agency received numerous
comments from a wide cross-section of
commenters concerning general issues
raised by the proposed interim status
standards. These comments fall into the
following areas, which are discussed in
turn below:

(1) requirements to be added to
interim status standards; 1

(2) compliance period for some or all
standards;

(3) notes and variances; and
(4) equity.

C. Added Requirements

Several commenters felt that the
scope of the proposed.interim status
standards should be expanded to
include all requirements of the general

'Section 3004 regulations which could be
implemented immediately and that
would be unlikely to require
modification when a permit is issued. In
general, EPA agrees.

Several of the more important
suggestions for additional interim status
standards are discussed below.

1. Ground-Water and Leachate
Monitoring. The proposed interim status
standards required ground-water and'
leachate monitoring at landfills and
surface impoundments where one or

-both of these monitoring systems were
already in place. Several commenters
suggested requiring ground-water and
leachate monitoring at all facilities
during interim status, whether or not
such systems were already in place.
They felt that exempting some sites from
conducting this monitoring would mean
that local and State implementing
authorities would be deprived of the
warning needed to determine if sites are
endangering ground water and local
water supplies. Further, some of the
commenters stated that ground-water
monitoring systems njust be installed at
all facilities that receive permits. They
felt that EPA should not postpone
monitoring until th- final permit was
issued, because that could take five
years or longer. Other commenters felt
that monitoring data were essential to
(1) identify sites which are-violating the
human health and environmental
standards, and (2) to trigger appropriate
action against those sites, even though
the human health and environmental

standards were not proposed as interim
status standards.

The Agency has considered these
comments carefully. First of all, It should
be noted that leachate monitoring In the
unsaturated zone beneath existing
landfills and surface impoundments will
not be required in Phase II of the general
Section 3004 standards for technical
reasons (see the preamble discussion on
Ground-Water Monitoring for details),
However, the Agency has determined
that leachate monitoring is technically
feasible and appropriate for land
treatment facilities (land farms), and,
therefore, has added this requirement to
the interim status standards for these
facilities (see the preamble discussion
on Land Treatment facilities),

The Agency does not believe that all
facilities require ground-water
monitoring systems during the Interim
status period or otherwise. For example,
it would be an unnecessary expense
with little benefit to human health or the
environment to require above-ground
storage tanks or incinerators to have
ground-water monitoring systems,
because leakage of hazardous waste
into the ground can be detected visually
at these facilities. The Agency believes
ground-water monitoring is appropriate
primarily at facilities where hazardous
waste is purposely placed onto or into
the land-such as at landfills, surface
impoundments, injection wells, and land
treatment facilities-and where ground-
water location, quantity, and usage, and
other factors such as geology and
-climate, indicate the need for ground-
water monitoring.

Another issue is whether or not all
landfills, surface impoundments, and
land treatment facilities should have
ground-water monitoring systems during
the interim status period. There are a
number of factors upon which this Issue
turns. On the one hand, it is true that
nearly all landfills, surface
impoundments, and land treatment
facilities will eventually be required to
install ground-water monitoring systems
as a permit condition. If these systems
are installed during interim status, they
would supply several years of
monitoring data and early warning of
potential ground-water contamination
problems which would otherwise be
unavailable. Given the recent spate of
ground-water problems identified at
hazardous waste -disposal facilities (see
Ground-Water Monitoring Background
Document), there is good reason for
requiring ground-water monitoring
during the interim status period.

On the other hand, the planning and
construction of ground-water monitoring
systems takes time, and should be
overseen by qualified hydrogeologists.
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Also, ground-water monitoring systems
may be inappropriate in some
circumstances. Furthermore, the
proposed ground-water sampling and
analysis requirements were extensive,
and contained provisions for variances
in some cases.

On balance, the Agency has decided
that the advantages-in terms of
increased human health and
environmental protection-of requiring
all landfills, surface impoundments, and
land treatment facilities to have ground-
water monitoring systems during the
interim status period outweigh the
drawbacks outlined above. However,
the Agency ifconcerned about the short
time in which facilities currently
operating without ground-water
monitoring systems must comply, i.e.,
Section 3010(b) provides that Section
3004 standards take effect six months
after their promulgation. Consequently,
the Agency has written the final interim
status standards to require that all
hazardous waste landfills, surface
impoundments, and land treatment
facilities have ground-water monitoring
systems within 18 months of the
promulgation of the regulations unless
the owner or operator conducts
hydrogeological studies which
demonstrate that such a system is
unnecessary. This delayed schedule for
compliance should allow enough time to
properly plan and install the systems. In
addition, to minimize the need for
owners or operators to interact with the
Agency, the ground-water sampling and
analysis requirements have been
simplified so that variances are no
longer necessary.

While these regulations require
owners and operators of surface
impoundments, landfills and land
treatment facilities to begin to set up
ground-water monitoring programs, the
Agency has yet to specify the
appropriate corrective action that is to
follow the discovery and initial
assessment of contamination. The
Agency believes that its ground-water
protection strategy under Section 3004 is
a critical element of the entire Subtitle C
program. EPA, therefore, intends to
develop that standard as part of the
Phase II regulations, which better allows
the Agency to integrate its ground-water
protection objectives with its strategy
for setting other'environmental
performance objectives.

The absence of a specific ground-
water quality protection standard in
Part 265 does not in any sense
undermine the need for ground-water
monitoring requirements during the
interim status period. The monitoring
system required here is designed to

answer two questions. Has the facility
contaminated ground-water? If so, what
is the degree of contamination? The
answers to these questions will be
essential to whatever ground-water
quality protection standard (and
corrective action) is included in the
Phase I regulations. Moreover, a careful
assessment of these issues will require
an examination of background ground-
water quality, for which owners and
operators of surface impoundments,
landfills, and land treatment facilities
can and should begin to monitor.

2. Incinerators. The proposed
regulations contained detailed
requirements for the operation of
hazardous waste incinerators. These
included destruction efficiency,
combustion levels, detailed monitoring
and inspection, and trial burns. These
were not made applicable during the
interim status period. A comment
suggested that the proposed monitbring
and inspection requirements should be
made applicable during the interim
status period.

Full application of those standards
would require major capital outlays for
equipment which may not be readily
available and which might need to be
altered during the permitting process.
On the other hand, existing damage
incidents and operator requests (in
comments on the proposed regulations)
for emission variances during start-up
and shut-down periods show that
improper incineration of hazardous
waste can be a serious health problem.
In addition, for some facilities, the
interim status period will last longer
than EPA had expected at the time the
regulations were first proposed.

Because of this the Agency is now
issuing, on an interim final basis, a set
of "threshold" requirements designed to
assure a basic level of environmental
and human health protection throughout
the interim status period. These
standards are discussed in the Subpart
O analysis in this preamble and in an
accompanying background document.
They meet EPA's informal interim status
criteria while offering protection from'
the most serious dangers of hazardous
waste incineration.

3. Thermal Treatment. The proposed
regulations contained no provisions
specifically applicable to all types of
thermal treatment of hazardous waste.
Commenters feared that the proposed
incineration regulations, focusing on
flame combustion techniques, would
unduly restrict innovative treatment of
hazardous waste in other thermal
treatment facilities. The Agency wishes
to encourage the development of new
techniques that can adequately render
waste less hazardous or non-hazardous,

or more amenable to transport or store.
Thus, these regulations include a new
set of standards-Subpart P-regulating
other forms of thermal treatment.

The risks associated with the thermal
treatment of hazardous waste are
similar to those posed by hazardous
waste incineration. The Agency has
therefore designed, for the interim status
period, a set of "threshold" requirements
to provide a basic level of protection for
human health and the environment.
They are discussed in the Subpart P
analysis in this preamble ahd in an
accompanying background document.
They are being issued on an interim
final basis.

4. Closure and Post-Closure. A
number of commenters suggested adding
the requirement for submitting a closure
plan to EPA (as outlined in proposed
§ 250.43-7(c)) to the interim status
standards.

Upon reviewing the comments, it is
clear that some members of the public
did not understand the Agency's
intention regarding closure plans during
the interim status period. The Agency
intended that each facility owner or
operator with interim status would
prepare a closure plan for his facility, to
include estimates of closure costs, and
post-closure costs, if applicable. The
owner or operator would then use this
information as the basis for complying
with the financial requirements (a
closure trust fund, and post-closure trust
fund, if applicable]. However, the
Agency did not believe that it was
necessary for owners or operators
routinely to submit these closure plans
to the Agency for review during the
interim status period. In EPA's opinion,
the Agency staff should focus their
attention on issuing permits and on
enforcement matters, rather than
reviewing closure plans. The Agency
can ensure that closure plans are
prepared when it conducts facility
inspections. Further, the facility owner
or operator must submit a closure plan
with Part B of his permit application. No
later than the time the permit is
considered, the Agency will review the
plan and require it to be revised, if
necessary.

EPA agrees with the thrust of
comments in this area, though, and
should an owner or operator wish to
close his facility during the interim
status period (i.e., before final
administrative action on the permit
application] he must contact the
Regional Administrator 180 days before
he expects to begin closure. At that time,
the Agency will review the closure plan
and require it to be adjusted as
necessary. These procedures have been
clarified in the final rules. (See Closure
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and Post-Closure Care Background
Document for details.)

5. Ignitable, Reactive, or Incompatible
Wastes. Several commenters suggested
that the proposed standards which
restricted the handling of ignitable,
reactive, and incompatible wastes at
certain facilities be included in the set of
interim status standards. These
standqrds were not, for the most part,
proposed as interim status standards
because tie extensive and complex
provisions in the Notes (i.e., variances)
to these proposed standards would have
required extensive interaction with the
Agency. However, many commenters
suggested that owners and operators
should be allowed to make for
themselves the judgments embodied in
the Notes, without obtaining the
approval of the Regional Administrator.
As discussed below, the Agency decided
that this could be made a workable
arrangement and has made the
objectives of the Notes a self-executing
part of the regulations. Deletion of the
requirement for approval of the Regional
Administrator now allows inclusion of
these regulations in the interim status
regulations. They now appear in § 265.17
and are discussed in the Subpart B
analysis of this preamble. The inclusion
in the interim status standards of fairly
extensive requirements for the analysis
of waste should provide owners and
operators with sufficient information to
safely handle ignitable, reactive,-or
incompatible wastes under these
regulations.

6. Landfill Rules. Several commenters
felt that requirements for landfill
diversion structures and cover material
should be included in the interim status
standards.

The need for landfill diversion*.
structures arises from the potential for
precipitation from outside the active
portion of the facility to run onto the
active portion and become
contaminated. This contaminated water
may then run off into surface waters
creating a threat to human health and-
the environment. A related'problem
involves precipitation which falls
dirctly on the active portion of a
facility. It may also become
contaminated run-off, and thereby cause-
similar problems.

The Agency shares the commenters'
concern regarding contaminated surface
water run-off, and agrees that provisions
for its control should be included in the
final interim status regulations.
Similarly, these problems also may arise
at land treatment facilities. Accordingly,
during the interim status period, the
final rules require that run-on must be
diverted away from the active portions
of a landfill or land treatment facility,

and the run-off from the active portions
of a facility must be collected. These
provisions are discussed in'the Subpart
N section of this preamble.

Landfill cover material requirements
were not proposed as interim status
standards because cover requirements
can vary on a site-specific basis, and the
proposed requirement was subject to a
Note (i.e., variance). The Agency has
decided not to include a landfill cover
requirement in the final interim status
standards, except for final 6over during
closure (see discussion in the Subpart N
section of this preamble).

7. Waste Analysis. Some commenters
felt that sampling and analysis of
hazardous waste by facility owners or
operators (proposed § 250.43(f), (g), and
(h)) should be included as an interim
status standard.

Waste sampling and analysis
provisions were not specifically
proposed as interim status standards.
On the other hand, some level of waste
analysis was required by the need to
meet other interim status standards such
as the prohibition on'placing wastes in
tanks or containerb that previously held
an incompatible material. In response to
the numerous comments received on
these prop6sed standards (see the
Waste Analysis Background Document
and the Subpart B section of this
preamble), the Agency has modified the
requirements for waste sampling and
analysis. The facility owner or operator
is now required to prepare and follow a
waste analysis plan that is appropriate
to the waste thai is handled and to the
type of facility. In addition to the
general waste analysis standards
applicable to all facilities, waste
analysis requirements specific to
*different type6 of facilities (e.g., landfills
and tanks] are also included in each
technical section of the regulations.

The Agency believes that these
sampling and analysis requirements are
amenable to all waste management
facilities, so that *ariances to the waste
analysis standards are no longer
necessary. Furthermore, the Agency
believes that facility owners or
operators need to know certain
information about the wastes they
handle in order to handle them safely
and to comply with the reporting and'
technical requirements of the Phase I
regulations. Consequently, both general
and specific waste analysis
requirements have been added to the
interim status standards.

8. Site Selection Standards. Some
commenters felt that the general site
selection standards (proposed § 250.43-
1) should be made a part of the interim
status requirements, because omitting
these standards would be "contrary to

the intent of the law and completely
unacceptable."

Section 3004(4) of the Act specifies
that regulations must include such
requirements for the location of
hazardous waste facilities as are
necessary to protect human health and
the environment, and the Agency
proposed location standards in § 250.43-
1. The Agency excluded them from the
interim status requirements, however,
because there would have been few
options, other than closure, for existing
facilities which were already located In
areas restricted by the proposed site
location standards. Immediate closure of
such facilities during the interim status
period might cause a severe shortage of
hazardous waste facilities and could
well lead to illegal dumping, which
would only exacerbate the problems
EPA is trying to control. The Agency Is
in the process of finalizing its site
location standards for promulgation as
part of thePhase II standards. EPA
believes there may be circumstances
where variances or waivers to site
location standards will be in the best
interests of protecting human health and
the environment. Therefore, the Agency
has continued to exclude site selection
standards from the interim status
requirements. EPA believes that such
standards should be applied on a case-
by-case basis during the permitting

- process.

D. Compliance Period
Many commenters suggested alternat

schedules for compliance with the
interim status requirements. The
suggested schedules spanned the range
from before, at, and up to a year after
the effective date of the regulations,
EPA does not have the authority to
require owners and operators to comply
with requirements before the effective
date of the regulations. Those
commenters requesting that the effective
date of the interim status standards be
deferred beyond the six-month period
after promulgation of the regulations
argued that these six months would be
used for analyzing waste and preparing
permit applications, and thus additional
time would be needed to comply with
the substantive interim status
requirements, such as those for security
and the development of contingency
plans.

The Agency does not agree with these
arguments. Wastes listed in the Section
3001 regulations need not be analyzed to
fill out the permit application necessary
for the owner or operator of a facility to
obtain interim status. For nonlisted
wastes, it takes a maximum of 24 hours
to perform the test protocols to
determine whether or not a waste

II
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stream meets one of the hazardous
waste characteristics specified in the
Section 3001 regulations. In any event,
these tests must be completed within 90
days (not six months) in order to comply
with the notification requirements of
Section 3010 of RCRA.

The comments on what period EPA
should allow for compliance with the
interim status standards were submitted
before the permit application regulations
under Section 3005 of RCRA were
proposed, and therefore, commenters
may have assumed that applying for a
permit would be a difficult and time-
consuming task. However, the permit
rules specify a two-step permit
application process. A facility owner or
operator may satisfy Section 3005(e) of
RCRA, and thereby qualify for interim
status (provided Sections 3005(e)1) aid
(2) are also-complied with), by
submitting Part A of the permit
application within six months after
promulgation of the Section 3005 (Part
122) regulations. The Agency believes
that assembling the information required
in Part A is neither difficult nor time-
consuming. Consequently, the burden of
preparing Part A of the permit
application should be substantially less
than the commenters anticipated. Most
of the substantive information is not
required until Part B is submitted, just
before the Agency is ready to review the
application. For some facilities, this may

- take several years.
The final security requirements have

been made more flexible than they were
in the proposed rules (see the preamble
discussion on Subpart B). The Agency
believes that facilities should be able to
comply with these requirements within
the six-month period following the
promulgation of the regulations. The
Agency also believes thatq facility
owner or operator should be able to
prepare a contingency plan and the
other plans required by the interim
status standards within this same time
frame.

For all of the reasons given above, the
Agency does not believe that a
compliance period longer than six
months is justified, except to install new
ground-water monitoring systems and to
construct surface water run-off controls.

E. Notes and Variances
Many commenters suggested that the

applicability, during the interim status
period, of the "Notes" in the proposed
rules should be clarified. Some
commenters felt that the regulations
should allow facility owners or
operators with interim status to make
good faith judgments of their own
compliance with the applicable
regulations, including the provisions of

the attendant "Notes," without special
approval from the Agency.

In response to numerous comments
concerning the "Note" system in
general, the Agency has incorporated all
of the alternative standards and other
substantive "Notes" directly into the
final rules (as discussed infra).
Consequently, there should be no
confusion as to whether or not certain
alternative standards are allowed
during the interim status period. The
"Comments" included with these
regulations are not intended to create
alternatives to the requirements of the
regulations.

The Agency agrees that, to a certain
degree, facility owners or operators
should be allowed to make good faith
judgments as to whether or not certain
alternative requirements apply to them
during interim status. The final rules
typically specify that a facility owner or
operator may choose to follow
alternative requirements allowed by a
variance, providedhe can demonstrate
the facts and rationale supporting that
judgment when requested to do so by
the Regional Administrator. Thus, a self-
implementing system (as requested by
the commenters) applies to variances
during the interim status period, but that
system is subject to oversight by EPA,
which can request evidence to support
the variance at any time. It is likely that
the Agency will review this evidence
only in conjunction with making a
routine facility inspection or when the
Agency has reason to believe that a
violation has occurred.

In any event, variances will be
reviewed by EPA during the permitting
process, and will be reflected in the
permit conditions if a facility owner or
operator can demonstrate eligibility for
the variance as the regulations require.

F. Equity
Many commenters expressed concern

that inequities are likely to develop in
permitting facilities during the interim
status period. Below are the three major
concerns raised by the commenters on
this issue.

1. Common Permit Effective Date.
EPA estimated in the preamble to the
proposed regulations that it could take
up to five years to issue all of the
permits. Several commenters pointed
out that EPA or an authorized State may
review one facility's permit application
early in the period and impose a
compliance schedule to meet the full set
of Section 3004 standards, while a
similar competing facility might be
subject only to the interim status
standards for several years until Its
permit application is reviewed.

To minimize potential inequities,
several commenters urged EPA to
establish a definite period during which
only the interim status standards apply,
regardless of when a permit is issued. In
other words, all permits and permit
requirements would become effective at
the same time. The interim status period,
according to some commenters, should
be sufficiently long to ensure that
essentially all of the permits would be
issued. Others specifically suggested a
five-year period as is prescribed by the
Clean Water Act.

Unlike the Clean Water Act, which
mandated a specific date by which all
waste water treatment systems were to
be in compliance with the BPT
requirements, there is no language in
RCRA which suggests that EPA should,
or could use a similar approach. Further,
EPA believes that the suggested
approach is inconsistent with the clear
Congressional mandate in RCRA to
provide safer hazardous waste
management practices as quickly as
possible.

2. Case-by-Case Interim Status
Standards. Some commenters suggested
that interim status requirements should
be imposed on existing facilities on a
case-by-case basis using the past
operating experience of these facilities
with which State environmental
agencies should be familiar. The
commenters felt that these case-by-case
evaluations would be more equitable
than the "blanket" proposed approach.

The Agency does not agree that
interim status standards should be
applied on a case-by-case basis. This
approach would be a defacto permit
program. It would require the Agency to
commit substantial resources to these
case-by-case preliminary analyses
which would be better spent in
developing final permits. It is difficult to
see how this approach could be
considered more equitable than uniform
national standards which apply to
everyone, as proposed. Consequently,
the Agency has not adopted a case-by-
case approach for the interim status
standards.

3. No Intention To Obtain Permits.
Commenters suggested that many
facility owners or operators who never
intend to actually obtain a permit will
take advantage of the interim status
period by applying for a permit, using
unrealistically low estimates for
establishing closure and post-closure
funds, competing in the market place
with legitimate owners or operators for
the several years it will take to fully
review permit applications, and then
close their facilities prior to permit
issuance or final denial. Because EPA
proposed to issue an identification
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number to each facility owner or
operator who meets the requirements for
interim status under Section 3005(e) of
RCRA, commenters suggested that ways
of countering the above problem would
be: (a) before issuing an identification
number, inspect each facility to
determine the facility owner's or
operator's financial capability and his
potential to comply ultimately with the
requirements of RCRA, or (b) issue
identification numbers only to those
facility owners or operators who
presently hold valid State or Federal
NPDES permits to receive and dispose
of specific hazardous waste compounds.

The Agency shares the concern
expressed by these commenters, but
disagrees with their suggested solutions.
Interim status is achieved automatically
by a facility owner or operator who
complies with Section 3005(e) of RCRA.
EPA cannot initially withhold interim
status from facility owners or operators'

=Who. otherwise qualify, based on the
Agency's subjective judgments of
financial capability, intent to ultimately
comply with RCRA's requirements, or
on the basis of State or Federal permits
issued under other statutes. If EPA
becomes aware of facilities which are
not meeting the interim status
standards, the Agency can bring an
enforcement action against them under
Section 3008 of RCRA, or can move
quickly towards final disposition of the
facility's permit application

The Agency has made it clear in the
regulations that facility owners or
operators who choose to close their
facilities while in interim status (before
a permit is issued or denied) must do so
in accordance with the full set of closure
requirements and post-closure
requirements (if they apply). Thus, these
owners or operators .will not escape the
responsibilities (and costs) of complying
with these requirements. Consequently,
the potential inequities which the
commenters feared should be greatly
reduced, if not totally eliminated.

IV. General Issues

A. begree of Hazard
The proposed Sections 3001 and 3004

regulations did not create a
classification scheme which separated
hazardous wastes into varying degrees
of hazard or risk for purposes of
regulation. The proposed Section 3004
regulations did, however, take into
account certain types of hazardous
properties or.classes of hazard in
imposing management requirements. For
instance, certain management
requirements were proposed for wastes
with ignitable and reactive properties
that were not proposed for other wastes.

A large number of commenters
argued, for a variety of reasons, that a
degree of hazard system is necessary in
order to effectively implement the
hazardous waste control program.
Several cominenters suggested that
wastes should be classed into two or
more levels of hazard (i.e., "extremely
hazardous" or "hazardous"), depending
on the intrinsic risk associated with the
waste. Many commenters stated that
because the intrinsic hazard presented
by a waste is a function of certain
chemical and physical parameters,
classification by risk should be based on
a quantification of these parameters. On
the other hand, several commenters felt
that the hazard persented by a waste is
a fuinction of its management and,
therefore, wastes should be classed into
hazard levels according to how they are
managed. Many commenters suggested
using a combination of intrinsic hazard
and hazard based on management.

In support of these suggestions, a
number of commenters argued that the
two-part definition of ',hazardous
waste" given in Section 1004(5) of RCRA
requires a system for classifying wastes
by degree of hazard. They claimed that
one class should consist of those wastes
described in the first part of the
definition, i.e., those wastes which
"cause or significantly contribute to an
increase in mortality or an increase in
serious irreversible, or incapacitating
reversible, illness" and that the other
class should consist of those wastes
described in the second part of the
statutory definition of hazardous waste,
i.e., those wastes which "pose a
substantial present or potential hazard
to human health or the environment
when improperly treated, stored,
transported, or disposed of, or otherwibe
managed."
I The suggestions made by the
commenters differed widely in the
complexity of the suggested hierarchy or.
classification system for risks, and in
the relationship of the resulting risk
classes to the waste management
standards. Many commenters supported
the concept of a degree of hazard
system but did not propose a specific
approach for carrying it out.

The degree of hazard proposals were
based primarily on concerns about the
priority of implementation and the
economic burdens that might be
imposed if the same standards were
applied both to wastes with relatively
low hazard and wastes with higher
hazard. Accordingly, commenters
generally associated one of the
followin objectives with a degree of
hazard system:

( (1) Phasing of the regulations to
address first the wastes which present

the greatest risk to human health and
the environment. (This comment was
frequently coupled with the issue of a
perceived national shortfall of facility
capacity,)

(2) Tailoring of management
standards to the properties of wastes so
that adequate protection of human
health and the environment could be
achieved without overregulating some
wastes, and thus unnecessarily
increasing the economic burden of the
regulations.

(3) Setting quantity threshold levels
below which small quantities of wastes
could be exempted from some or all of
the Subtitle C management requirenients
without significant impact on human
health and the environment.

The Agency believes that the final
regulations, when promulgated in full,
will achieve each of these objectives,
although without adoption of a degree of
hazard system. EPA has made'the
decision not to adopt a degree of hazard
system with full realization of the
conceptual appeal of such a system and
the recognition that all wastes do not
present the same level of risk to human
health and the environment. The Agency
has taken this position for two reasons:

(1) The Agency does not believe that
any of the degree of hazard systems
suggested by commenters (or any the
Agency could itself conceive) are
capable of actually distinguishing
different degrees of hazard among the
myriad hazardous wastes and also
reasonably relating management.
standards to these degrees in a
technically and legally defensible way.

(2) The Agency believes that the final
regulations already achieve the
objectives of a degree of hazard system
thus, such a potentially complex and
chhllengable s stem is unnecessary.

1. Classification of Waste by Risk.
The central element of a degree of
hazard system is a classification of
hazardous wastes according to their
level of hazard or risk to human health
and the environment. The Agency is
convinced that all of the degree of
hazard classification schemes suggested
by commenters and otherwise
considered by the Agency are extremely
judgmental and prone to arbitrariness.

Classification of wastes by intrinsic
hazard would require the Agency to
make determinations such as the
following:

(1) Levels of hazard within a
characteristic, i.e., whether one ignitable
waste is more hazardous than another
ignitablewaste;

(2) Levels of hazard within listed
wastes, i.e., whether all properties
which form the basis for listing (e.g.,
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carcinogenicity, bioaccumulativity)
present different degrees of hazard;

(3) Relative hazard of different
characteristics, i.e., whether an ignitable
waste is more hazardous than a reactive
waste.

Furthermore, most wastes exhibit
more than one characteristic, i.e., a
waste may be ignitable, toxic, and
bioaccumulative, so that the difficulty of
the classification task is compounded.

With the exception of a few well
known wastes of extremely high hazard,
such as dioxin, the Agency generally
lacks the information or techniques to
make these distinctions between
hazardous wastes. While distinctions
between some very high hazard wastes
and other much lower hazard wastes
may be possible, there is a broad middle
ground where classification by degree of
hazard would be extremely difficult.
This is particularly true when all
potentially hazardous wastes must be
considered, not just those on which
there is significant information available
and for which hazard distinctions may
be obvious.

The task of classifying wastes by
degree of hazard is all the more difficult
because an assesiment of hazard, i.e.,
risk to public health, cannot be made
based on intrinsic hazard alone, but
must be based on the likelihood of
exposure as well. Exposure assessments
depend on many situation-specific
factors that determine the pathways
through which exposure may occur, e.g.,
the hydrogeology, proximity and use of
ground water and surface water, etc.
Making exposure assessments the
purpose of constructing a multi-level
degree of hazard system would prove
enormously complicated, if not
impossible.

2. Tailoring of Management
Standards. The second element of a
degree of hazard system is to establish
different management standards for the
different degrees of hazard. While the
Agency agrees with commenters that it
is desirable for the regulations to
provide for flexibility to achieve
tailoring of management requirements,
EPA does not believe that the best
approach to tailoring is to pres ribe
nationally applicable requirements
based on the degree of hazard of a
waste.

Within the universe of hazardous
wastes, distinctions in technical
management requirements can best be
based on the actual properties of the
waste, i.e., the type or class of hazard a
waste presents, and on local site
conditions, rather than on the level of
hazard of a waste. In the final
regulations the Agency has included a
number of tailored waste management

requirements relating to waste classes,
i,e, properties such as ignitabiity,
reactivity, compatibility, or liquid state.
EPA plans to continue to differentiate
among waste classes in its Phase 11 and
Phase III regulations. The Agency found
it far easier to justify differences in
regulatory requirements for these
classes of waste, than to base facility
performance, design, or operation on
intrinsic hazard levels. For example, one
can readily justify a prohibition of
hazardous waste containing free liquids
in landfills because they create
hydraulic head, and thus promote
leaching. However, different facility
design requirements for dealing with, for
example, an acutely toxic waste versus
a less toxic waste are much less clearly
defined. In such cases, differences in
intrinsic hazard may be overshadowed
by the types of constituents in a waste
(i.e., do they migrate rapidly, or are they
persistent), by the amount of waste, or
by the site conditions (e.g., type of soil,
or distance to ground water).

Distinctions in management
requirements can also be made based on
the local site conditions and
peculiarities of the waste involved.
Factors such as hydrogeology, rainfall,
and soil type can be considered on a
case-by-case basis as a part of the
permitting process given appropriate
flexibility in the regulations. Such a
case-by-case consideration of site
conditions and, to some extent, waste-
properties, is feasible and desirable, and
the Agency plans to adopt such a system
in its Phase II regulations.

Thus, the Agency has concluded that
it does not have the necessary technical
information and criteria to develop a
technically supportable set of national
standards which would rank wastes by
degree of hazard; the Agency also has
not determined that it is feasible or
beneficial to relate management
standards to an abstractly conceived
degree of hazard, rather than to the
waste's actual properties and the site
conditions. Furthermore, EPA believes
that its current and intended future
regulations will otherwise accomplish
the objectives of a degree of hazard
system

3. Response to Degree of Hazard
Objectives. It is difficult for the Agency
to demonstrate fully how its regulatory
scheme under RCRA responds to all of
the objectives of a degree of hazard
system because the regulations are
being promulgated in two major phases.
The first phase includes the definition of
hazardous waste in Part 261 as well as a
limited set of management standards in
Parts 264 and 265. The second phase will
include the bulk of the technical

management requirements. The Phase U
standards in particular will effectively
achieve at least as much flexibility in
management standards as would a
degree of hazard system.

As discussed above, the commenters
generally associated one or more of
three objectives with a degree of hazard
system: (1) Phasing of the regulations to
include highest risk wastes in the
system first; (2) tailoring of management
standards to particular wastes to avoid
over-regulation; and (3) setting quantity
threshold levels below which small
quantities of wastes could reasonably
be exempted from some or all of the
Subtitle C requirements. Although still
developing the Phase It regulations, EPA
can describe its basic regulatory
approach and some specifics of its
initial response to commenters' requests
for phasing, tailoring, and threshold
levels.

The Phase Lregulations accomplish
the objectives of phasing in several
ways, although they were not designed
specifically for that purpose. The listing
of wastes in Part 261 includes primarily
wastes of high intrinsic hazard because
those are the wastes on which
significant health effects information
has been most readily available. The
listing process itself is a phasing
mechanism which brings additional
waste under RCRA Subtitle C control
over time. Also, the exclusion levels for
small quantity generators are set
initially at 1000 kg/mo, but will be
phased down to 100 kg/mo over time.
There is also an administrative
mechanism for phasing during
implementation to deal with the
capacity issue. Each EPA regional office
and authorized State implementing the
regulations will have the flexibility to
administer the permitting and
enforcement process in such a way that
the most severe human health and
environmental problems are addressed
first.

The Phase I regulations provide for
tailoring of waste management
standards by providing significant
flexibility. In addition, some specific
requirements for certain waste classes
of hazard are incorporated.

The Phase I standards under Part 265
are minimum requirements which the
Agency believes are appropriate for all
wastes during the interim status period.
Some of these standards are
administrative requirements dealing
with manifests, recordkeeping, and
reporting that are minimums for
adequate tracking ofall waste. Other
general technical requirements, such as
waste analysis, training, and
contingency plans, provide flexibility by
requiring the owner or operator to

33165



Federal Register / Vol. 45, No. 98 / Monday, May 19, 1980 / Rules and Regulations

prepare a plan in which he details the
requirements for his specific facility.
Other more technical requirements such
as ground-water monitoring and'closure,
also allow significant flexibility for the
owner or operator to include site-
specific factors in the requirements for
his facility. For example, the closure
standards require a plan addressing
various performance factors. Specifics
of how to close the facility to meet these
objectives are left to the owner or
operator, subject to approval by the
Regional Administrator. Many other
parts of the technical standards for the
interim status period provide similar
flexibility.

The Phase II technical standards will
continue to provide a basis for tailoring
standards to particular sites."The Phase
II regulations are sometimes referred to
in the preamble to these regulations as
"best engineering judgment" regulations..
The Agency envisions that these
regulations will provide basic
performance requirements and a set of
relevent technical factors that relate to
those performance standards. Specific
permit requirements will then be based--
on the engineering judgment of the
permitting officials, supplemented by
technical reference manuals. This
system will allow maximum flexibility
for tailoring of the specific permit
requirements based on waste specific
and site-specific knowledge. This case-
by-case approach is appropriate
because thepossible combinations of
types of waste and types of management
scenarios throughout the Nation are
almost limitless.

Finally, the Agency has established
thresholds for exemption of wastes from
small quantity generators through the
combination of a general exclusion, and
pecific exclusions, based on

considerations of hazard. Although not
based on a comprehensive degree of
hazard system, the exclusion level for
some wastes has been set at very low
levels based on case-by-case hazard
determinations.

In summary, the Agency believes that
the final regulations accomplish the
objectives of a degree of hazard'system,
while avoiding the enormous problems
that would be associated with
development and implementation of
such a system.

B. Volatile Waste
Because most hazardous waste ciin

volatilize into the air to some degre6,
EPA is concerned about the treatment,
storage, or disposal of hazardous waste
which could result in the emission of
toxic compounds into the air.

In the proposed regulations, volatile
waste was defined as any hazardous

waste mixture with a true vapor
pressure greater than 78 mm Hg at 250 C.
Using this definition, the proposed
regulations contained a number of
prohibitions and limitations on the
management of volatile waste in various
types of facilities.

A number of people commented on
the impracticality of the limitations and
prohibitions on volatile waste, and felt it
was inappropriate to use the OSHA
permissible exposure levels for airborne
contaminants as d mechanism for
allowing variances to the prohibitions
(i.e., under the proposed regulations, if
an owner or operator could show that
his facility could manage volatile wastes
so that the OSHA levels for pollutants in
the air were not exceeded, then he was
allowed to do so).

Although no comments directly.
addressed the proposed definition of
volatile hazardous wastes, EPA became
concerned about a number of technical
difficulties associated with defining
volatile Waste solely in terms of the
waste's vapor pressure. First, vapor
pressure is only one of the several
factors which influence the
volatilization rate of hazardous waste.
Other factors (such as solubility,
temperature, molecular weight of the
waste, and surface area of a landfill or
impoundment) can lead to radically
different volatilization rates for
compounds with similar vapor
pressures. Second, if the vapor pressure
of ii hazardous waste mixture were used
to determine whether it is a volatile
wasteland thus, subject to more
stringent standards than non-volatile
waste), owners or operators might
dispose of toxic compounds with high
pure vapor pressures by mixing them
with compounds with low vapor
pressures. Third, EPA is concerned that,
there is not enough information about
the inhalation toxicity of individual
compounds in waste to substantiate an
estimate of a safe volatilization rate.

Since the regulations were proposed,
the Agency has examined several
alternatives for defining and controlling
volatile waste. These included attempts'
to develop a new definition, and a new
variance provision. However, because
these attempts thus far have not been
successful, the Agency is not defining
volatile waste as a waste class at this
time.

The primary or secondary purpose of
some of the interim status standards,
however, is to reduce airborne
emissions that result from volatilization.
For example, the final cover
requirements for landfills, and the
requirement that waste storage drums
be kept closed, will reduce volatile
emissions from these devices.

Nonetheless, EPA Is concerned that
there may be little control of
volatilization for surface impoundments,
open tanks, and land treatment facilities
in the Phase I rules.

Thii is clearly an area in which there
is a great need for additional
information regarding how to properly
define volatile waste, how to relate the
quantity of volatile waste being land
disposed to the toxicity of volatile
compounds, and how to arrive at
appropriate control measures to
minimize emission of these compounds
to the air. The Agency is committed-to
solving this problem and will continue
its investigations..

The Agency solicits comment and
data on this matter. As information
becomes available, the Phase II and
Phase iMl regulations will contain
additional provisions to control volatile
wastes and the interim status standards
may be revised where appropriate.

C. Performance Versus Design and
Operation Standards

In the proposed standards, the Agency
relied primarily on facility design and
operation standards in an effort to
provide specific requirements which
could be easily understood and
interpreted by permit applicants and
permit writers alike, and which could be
easily enforced. Recognizing that these
specific standards might discourage the
development of new technology, or that
different design and operation
requirements might be necessary for
particularly facilities in'certain lodatlons
handling certain types of waste, the
Agency attempted to incorporate
flexibility into the regulations by
supplementing some standards with
"Notes." Each "Note" described the
circumstances under which the Regional
Administrator would allow deviation
from the specific standard to which the
"Note" applied. No deviations were
allowed for those proposed standards
not accompanied by "Notes."

In addition to the design and
operation standards, the proposed
regulations contained overriding
performance standards (i.e., human
health and environmental standards) for
protecting ground water, surface water,
and air quality. These were very
elementary ambient performance
standards which were to be used in
unusual waste management situations
where the design and operation
standards were insufficient to protect
human health and, the environment.

Several commenters pointed out
significant drawbacks to using the
proposed human health and
environmental standards as fail-safe
mechanisms for regulating hazardous

I I
33166



Federal Register / Vol. 45, No. 98 / Monday, May 19, 1980 / Rules and Regulations

waste management. In response to these
comments, the Agency has deleted the
humdn health and environmental
standards from the Section 3004
regulations.

EPA's strategy in the proposed rules
of relying primarily on design and
operation standards was also criticized
by many commenters. Most of their
comments focused on four concerns
regarding regulations based on design
and operation standards: (1] design and
operation standards discourage
innovative technology, (2) design and
operation standards eliminate flexibility
for permit officials to allow for local
situations, (3] some existing facilities
may be unable to comply with the
design and operation standards and yet
may be environmentally acceptable, and
(4) RCRA does not authorize the
establishment of design and operation
standards.

The Agency rejects this fourth point.
Section 3004 of RCRA states that- "The
Administrator shall promulgate
regulations establishing such
performance standards applicable to
owners and operators of facilities for the
treatment, storage, or disposal of
hazardous waste identified or listed
under this subtitle, as may be necessary
to protect human health and the
environment." However, it also states
that: "Such standards shall include, but
need not be limited to, requirements
respecting.

(1) Treatment, storage, or disposal of
all such wastes received by the facility
pursuant to such operating methods,
techniques, and practices as may be
satisfactory to the Administrator;, and

(2) The location, design, and
construction of such hazardous waste
treatment, storage, or disposal
facilities;" (emphasis added).

Thus Section 3004 of RCRA authorizes
both performance standards and
specific design and operation standards.

Nonetheless, the Agency believes that
some of the arguments for greater
flexibility raised in the first three points
have merit, and the Agency has
evaluated several approaches to
respond to these commenter's concerns.

One approach which the Agency
considered was to accommodate the
requests for greater flexibility through
specific changes in the regulations.
These changes include establishing a
class of hazard system, and expanding
and clarifying the variances. These
topics are discussed elsewhere in this
preamble. These changes are desirable,
and they have been incoiporated to a
limited extent in the interim status
standards. They will be more evident in
the technical regulations yet to be issued
under Phases II and III. However, these

changes do not fully and directly
address the commenters criticism of the
proposed rules, because -hey do not
really shift the emphasis from design
and operation standards.

A second approach which the agency
has used to a very limited extent in
these rules and is considering for the
Phase II rules is to expand the use of"operation performance standards,"
which, for example, could place limits
on emissions or specify results. Such
standards are advantageous because
they provide more flexibility than design
and operation standards. Operation
performance standards were already
implicit in many of the proposed design
and operation regulations. The Agency
plans to make them more explicit in the
Phase II rules.

The Agency believes that using
operation performance standards, in
conjunction with the other changes in
the regulations mentioned above, should
provide a much more flexible approach
for designing and operating facilities
than was possible under the proposed
rules, while avoiding the many
disadvantages of ambient performance
standards. Using operation performance
standards also directly responds to the
majority of comments on this issue. It
should be noted, however, that the
Agency has retained explicit facility
design and operation standards where
their use is appropriate such as in the
emergency preparedness and response
regulations.

D. Notes, Variances, and Equivalency
As was mentioned in the discussion

above, the Agency attempted to
incorporated flexibility into some of the
proposed design and operation
standards by allowing variances from
the standards. These variances were
specified in "Notes" which accompanied
many of the standards. In most cases,
these "Notes" required that, in order to
deviate from the prescribed standard,
the applicant had to show that the
modification to the standard would
provide an equivalent degree of
protection or performance as the
prescribed standard. In reviewing the
comments requesting more flexibility in
the regulations, it became clear that
many commenters had simply ignored
the "Notes." This was obvious from the
many specific complaints about the
impracticality of certain standards
under certain conditions without
reference to the attendant "Notes,"
which were designed to provide the
flexibility to deal with such conditions.

Other commenters felt that the
permitting official would be reluctant to
use the "Notes," because to do so would
require him to decide whether the

substitute design or operation
modification would provide equivalent
performance. The commenters believed
that permit writers would not want to
make these types of decisions because it
would place their technical and
professional reputations on the line.
Specific suggestions made by
commenters to rectify this problem, and
to incorporate additional flexibility into
the regulations, included.

(1) Incorporate the "Notes" into the
regulations to make the variance
procedure an integral part of the
permitting process;

(2] Provide variance procedures for
more standards than those included in
the proposed rules;

(3) Provide a general variance
procedure which would apply to all
standards; and

(4) Provide guidance on what is meant
by "equivalept performance."

As mentipned earlier, the Agency
agrees wiW suggestions (1) and (2), and
has incorporated them into the Phase I
regulations, and also will do so in the
Phase II and M regulations.

EPA does not agree that variances to
all standards should be allowed. For
example, every facility needs i
contingency plan. Furthermore, for most
variances to be implemented with a
maximum degree of specificity, they
must be tailored to the individual
standard. For these reasons, the Agency
has chosen not to develop one general
variance procedure to apply to all
regulations.

The Agency has attempted to lessen
the need for demonstrating "equivalent
performance" by making the variance
procedures more specific. By so doing, in
a few cases, there may be some
decreased latitude in the degree of
permissible variation from the standard
than was the case when variances were
keyed to demonstration of "equivalent
performance." The Agency believes,
however, that the reduced potential for
confusion and disagreement between
the Agency and the regulated
community associated with this change
outweighs this slight loss in flexibility.

During the interim status period,
allowable variances to Part 265
standards are self-implemented by the
facility owner or operator, subject to
EPA oversight (see discussion under
"Interim Status Standards"]. The Part
264 Phase I standards contain some
variance provisions and the Agency
expects that the Part 264 Phase II
technical standards will also contain
variances where appropriate. The
Agency intends that permit writers
make full use of the flexibility available
through these variances to Part 264
standards, where allowable and
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appropriate, because this is the essence
of the best engineering judgment
approach discussed earlier.

Data on the applicability of many
variances, among other things, will be
included in the Part 264 Phase II
Reference Manuals (discussed later in
this preamble) which will be available
to permit writers and the public.

E. Commercial Products Standards
Several types of materials (process

wastes, residues, etc.) which may be
classified as hazardous wastes are being
used to make commercial products, e.g.,
fuel oil, building blocks, and soil
conditioners. Aside from a few
radioactive special wastes, no
hazardous waste'standards were
proposed to cover these products.

The Agency, however, addressed the
issue of commercial products in the
preamble to the proposed regulations
and EPA indicated that it was
considering developing standards for re-
use of hazardous waste. One suggested
approach would require a product made
from hazardous waste not to pose a
threat to human-health or the
environment greater than the threat
posed by the virgin product it replaces.
The Agency requested commenters to
indicate other feasible regulatory
approaches and to'provide data which
could be used to support commercial
product standards.

Comment response to EPA regulation
of commercial prdducts was almost
entirely negative. Several commenters
questioned EPA's authority-to I
promulgate such standards under RCRA
and suggested that product regulation is
more properly the purview of the
Consumer Product Safety Commission
and the Toxic Substances Control Act.
Others pointed out that the Agency
should encourage recovery, recycling,
and re-use but that regulation
discourages such activities.

EPA believes it has the authority
under RCRA to regulate the
management of materials which can be
classifiea as hazardous wastes even
when that management involves the re-
use of the waste as a product. (The
reader is referred to the preamble
accompanying the promulgation of the
Part 261 regulations of this Chapter for a
discussion of the circumstances under
which recycled materials may be
classified as hazardous wastes.) Also,
the focus of the Consumer Product
Safety Commission is not on wastes and
products made from them. EPA believes
that waste-related matters should, in
most cases, be dealt with under RCRA,
although EPA also may choose to
promulgate some standards dealing with

the re-use of wastes under the Toxic
Substances Control Act.

On the other hand, EPA sees several
problems with setting generic
requirements for the processing for re-
use, and re-use of hazardous wastes.
First, it is difficult to determine
generically how hazardous wastes can
be appropriately re-used or processed
for re-use. The Agency recognizes that
the approach in the preamble to the
proposed regulations, which would have
required all products made from
hazardous waste to be at least-as safe
as virgin products, is flawed and is not
adopting it at present.

TheAgency agrees with the
substantial body of comment which
urged the Agency not to place the
hazardous waste stigma on recovered
products without very good cause.
Recovery or re-use is generally among
the best of all possible ways to minimize
the hazardous waste problem-it
removes the need for disposal while
conserving resources and energy and
eliminating the wastes associated with
making virginproducts. Regulating the
processing or re-use of hazardous
wastes into products could decrease
acceptance of these products in the
marketplace.

The Agency has concluded that the
best approach is case-by-case regulation
of specific processing or re-uses of
hazardous waste where the potential
hazards of uncontrolled processing and
re-use are clear. Certain of these
requirements may be included in the
Phase II standards.

F. Storage of Recycled Waste

In the Phase I regulations under RCRA
'Section 3004, the Agency has decided to
regulate storage of hazardous waste
which is listed in Subpart-D of Part 261
prior to its use, re-use, recycling,
reclamation, or treatment for these
purposes. Several damage cases point to
the need for a storage regulation for
such wastes at this time. The Agency
may include additional requirements in
the Phase II or Phase I standards. On
and after the effective date of these
Phase I regulations, storage of such
wastes in containers, tanks, piles, or
surface impoundments, until it is used,
re-used, recycled, reclaimed, or treated
for these purposes is subject to control
under these regulations. These
requirements apply both to on-site and
off-site facilities. Facility owners or
operators who store such waste prior to
its use, re-use, recycling, reclamation, or
treatment for these purposes must
comply with the RCRA Section 3010
notification ard Section 3005 permit
application requirements (see 40 CFR

Part 122) in order to qualify for interim
status.

G. General Standards for Storage
The proposed § 250.44 storage

standards required that storage be
conducted so that no discharge of
hazardous waste occurred. Because
most wastes have some vapor pressure,
the proposed rules specified that all
hazardous waste must be stored in
covered tanks or containers. Many
commenters claimed that this "no
distcharge" performance standard for all
storage was technically infeasible and
inconsistent with the concept of

'controlled air emissions under the Clean
Air Act and controlled discharges under
the Clean Water Act. They also felt that
the requirement to store waste only In
tanks and containers was unduly
burdensome; they claimed that (1) It is
unnecessary to store low-volatility
wastes in covered storage d~vices, and
(2) it is impractical to store bulk-solid or
semi-solid materials in enclosed tanks
or containers. For these reasons, the
commenters recommended that storage
be allowed in devices other than storage
tanks and containers, e.g., basins,
surface impoundments, and piles.

EPA developed the proposed "no-
discharge" standard based on Its
interpretation of the RCRA definition of
"storage," which means
".. . containment ... . in such a"
manner as not to constitute
disposal ...... RCRA defines
"disposal" as: .

The discharge, deposit, injection, dumping,
spilling, leaking, or placing of any solid waste
or hazardous wastd into or on any land or
water so that such solid waste or hazardous
waste or any constituent thereof may enter
the environment or be emitted into the air or
discharged into any waters, Including ground
waters.

EPA interpreted this statutory
language as requiring "no discharge"
(emission) from any hazardous waste
storage facility.

Although some commenters
considered this a proper interpretation
of the Act, others took strong exception
to it as noted above. Commenters also
contended that the standard was
inconsistent with the approach of
Section 3004 of RCRA which in their
view is to minimize adverse effects. The
standards for storage, they argued,
should recognize that there are
environmentally responsible ways other
than no discharge to store hazardous
wastes, and should approach the
problem by minimizing the potential for
discharges, or requiring only that no
significant discharges occur. On a
narrower level, commenters argued that
under the definition of disposal, air
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emissions from materials that have not
been discharged onto land or water are
not "disposal"; thus, RCRA does not
mandate the prohibition of air emissions
from tanks or containers.

.These comments suggest perhaps a
more basic issue concerning storage.
While RCRA defines storage as
containment in such a manner as not to
constitute disposal, it does permit
disposal under appropriate conditions.
Thus, it seems anomalous in the Section
3004 regulations to require an absolute
prohibition of emissions when handling
of wastes is called "storage," while
permitting some level of emissions in
other facilities performing "disposal."
Surface impoundments, indeed, appear
to fall somewhere between a clear
example of storage, such as a sealed
container, and a clear example of
disposal, such as a landfill. An unlined
impoundment, for example, may be used
to accumulate hazardous wastes for a
number of years, and over that time at
least some of the waste will almost
certainly migrate into the soil under the
impoundment. Yet, if at the end of its life
the residue and contaminated soil are
removed, the impoundment might be
rendered non-hazardous, and certainly
presents a different picture from a
landfill. This situation suggests that the
proper focus for regulation of storage
facilities is on whether the wastes will
eventually be removed from the facility.
This approach to storage, under interim
status, is reflected primarily in
appropriate standards for closure and
financial responsibility (i.e., the cost
estimate for closure).

The Agency believes that RCRA
permits this approach. The definition of
storage in RCRA refers to
"containment .. . either on a
temporary basis or for a period of
years," which is a central factor in the
current regulatory definition. RCRA
apparently would permit the Agency to
regulate treatment, storage, and disposal
without anywhere prescribing different
standards or approaches for facilities
falling into different statutory
categories; indeed, the statute typically,
as in Section 3004, mentions "treatment,
storage, and disposal" in a single
phrase, indicating that the same
statutory provisions apply to all three.
This is to be compared with RCRA's
much different treatment of generators,
and of transporters. This is not to say, of
course, that the Agency cannot or
should not prescribe quite different
standards for facilities that are storage
facilities (under some regulatory
definition) than for disposal facilities,
but simply to say that RCRA permits the
Agency to use that concept of storage

which seems most appropriate for
regulatory purposes.

With these considerations in mind,
and recognizing the impracticality of
completely eliminating emissions from
most types of facilities, the Agency has
redefined "storage" to mean "the
holding of hazardous waste for a
temporary period, at the end of which
the hazardous waste is treated, disposed
of, or stored elsewhere."

A few commenters suggested that the
Agency consider adding a standard
which would limit the time or quantity
(or both) of wastd that can be stored at
a hazardous waste facility. Any such
standard would best be based on the
type of waste to be stored, the design
and construction of the containment
device used to store the material, and
the climatic conditions under which the
storage is to take place. At present, the
Agency lacks sufficient data to develop
such standards, and a detailed
consideration of such information can
for now best be made in permitting
proceedings. However, the Agency
expects to examine further appropriate
limitations for storage, and may propose
regulations in the future.

In addition, the closure and financial
responsibility requirements will set
limits indirectly on the quantity of
hazardous waste in storage. The Phase
II financial standards are expected to
require that adequate funds be placed in
the closure trust (or other acceptable
mechanism) to close the facility at any
given time, considering the amount of
waste on hand. The amount of these
funds will create a definite upper limit
on the amount of waste in storage at any
time, and will create financial incentives
for owners andoperators to minimize
this amount.

H. Owner or Operator
In a majority of cases, the owner and

operator of a hazardous waste
treatment, storage, or disposal facility
are the same person or corporation.
However, it is not uncommon for an
operator to lease the land and perhaps
structures from a landowner. In a few

-cases, the owner of the land, the owner
of the structures, and the operator may
all three be different persons or
companies.

In the proposed regulations, the
Agency used the term "owner/operator"
when referring to any or all of these
parties, and defined the term to mean
"the person who owns the land on
which a facility is located and/or the
person who is responsible for the overall
operation of the facility." Commenters
complained that the definition was
vague and ambiguous and that it was
not clear who (the owner or operator)

was responsible or liable for what. A
few commenters also pointed out that
for a few of the requirements, only the
owner can legally comply-a case in
point being the requirement to record a
note on the deed in proposed § 250.43-
7(b).

The Agency's first priority is to
protect human health and the
environment. Thus, where there has
been a default on any of the regulatory
provisions, the Agency will attempt to
gain compliance as quickly as possible.
In so doing, the Agency may bring
enforcement action against either the
owner or operator or both. EPA
considers the owner (or owners) and
operator of a facility jointly and
severally responsible to the Agency for
carrying out the requirements of these
regulations.

One reason for this joint responsibility
is that, as the commenters pointed out,
there is at least one provision of the
Section 3004 regulations that only the
owner can comply with-that is the
requirement to record a notation on the
deed to property where hazardous
waste remains after closure. Second, if
the owner is not bound by the
regulations, EPA could have a very hard
time'trying to implement and enforce the
closure and financial responsibility
provisions of the regulations. Third, the
legislative history of RCRA indicates
that responsibility for complying with
the regulations pertaining to hazardous
waste facilities should rest equally with
owners and operators where the owner
is not the operator (H.R. Rep. No. 94-
1491,94th Cong., 2d Sess. 28 (1976]).

With most of the regulations, the
Agency is primarily concerned with
compliance, and is secondarily
concerned with who ensures
compliance. The Agency believes that
decisions concerning who should be
responsible for ensuring compliance for
which requirements can properly and
adequately be a matter between the
owner and operator. Nonetheless, both
the owner and operator ultimately
remain responsible, regardless of any
arrangement between them.

Some facility owners have historically
been absentees, knowing and'perhaps
caring little about the operation of the
facility on their property. The Agency
believes that Congress intended that this
should change and that they should
know and understand that they are
assuming joint responsibility for
compliance with these regulations when
they lease their land to a hazardous
waste facility. Therefore. to ensure their
knowledge, the Agency will require
owners to co-sign the permit application
and any final permit for the facility. Part
122 of the consolidated permit
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regulations has been changed to reflect
this.

The Agency agrees with those
commenters who pointed out that in a
few cases only the owner can legally
comply with a requirement. Where this
is so, the Agency has specified the
"owner" in these final regulations. EPA
has also changed its usage of the term
"owner/operator" to "owner or.
operator" to indicate when EPA will be
satisfied by compliance by either party
(but also to indicate that the Agency
may enforce against either or both).

I. Inactive Facilities

RCRA is written in the present tense
and its regulatory scheme is prospective.
Therefore, the Agency believes
Congressional intent to be that the
hazardous waste regulatory program
under Subtitle C of RCRA is to control
primarily hazardous waste management
activities which take place after the
effective date of these regulations. Thus,
the proposed Subtitle C regulations did
not by their terms apply to inactive
(either closed or abandoned) disposal
facilities.

Comments received on the subject
pointed out the need to protect the
public from inactive and abandoned
disposal sites, stressing that because
these facilities are normally very poorly
designed and situated, they represent a
more severe hazard than new facilities.
Love Canal and other disasters were
cited to support this argument.

The Agency agrees that inactive and
abandoned hazardous waste sites
(particularly dumps, landfills, and
lagoons) maypose serious hazards to
human health and the environment.
RCRA already provides one tool which
can be used to deal with the problem of
inactive and abandoned sites-the
imminent hazard provision of Section
7003. This provision-which is I
applicable to both inactive and active
sites-can be used to obtain injunctive
relief from any party who can be shown
to be causing or contributing to ". .an
Imminent and substantial endangerment
to health or the environment. .. ."

The Agency is actively using Section
7003 and other applicable laws to force.
responsible parties to bear the costs of
cleaning up sites posing a hazard. These
authorities will remain in place and
continue to be actively employed even
after the effective date of the Subtitle C
regulations.

To provide site cleanup in those
situations where the responsible parties
are unknown or lack the funds to do the
job, the Administration has proposed
"Superfund" legislation currently
pending in Congress. -.

While RCRA's regulatory scheme is
generally prospective, certain inactive
facilities, or portions of inactive
facilities, because of their relationship to
facilities which continue to operate, may
be subject to some RCRA Subtitle C
regulatory controls. Some existing
landfills or other facilities are expected
to close if they do not or cannot meet
the Subtitle C standards. The owners or
operators may then design a facility
which meets the standards and apply
for a permit to locate it on land
immediately adjacent to the inactive
portion. This is not an improper action,
but, in some cases; problems associated
with the inactive site (leachate,

- emissions, etc.) may interfere with the
ability of the owner or operator to

-adequately monitor the "new" facility.
In these cases, the Regional
Administrator may require that the
owner or operator of the new facility
ensure that certain actions are taken on
the inactive site, in order to minimize or
eliminate any interference with
monitoring or enforcement activities at
the "new" facility.

.New Facilities and Existing Facilities
In some regulatory programs regulated

operations are subject to different
requirements, depending on how old the
operation is when the regulatory
program-begins. Often, existing ,

-operations are exempted or are subject
to less stringent regulations than new
operations.

The original language of RCRA did
not distinguish between new and
existing facilities. Consequently, EPA
made the proposed Section 3004
regulations applicable to both new and
existing facilities. The Agency
recognized, however, that some existing
facilities would have difficulty
complying with some of the regulations.
The Agency envisioned that the "Note"
(variance) procedure, as well as the use
of compliance schedules would
accommodate the possible difficulties
associated with retrofitting existing
facilities.

The Agency received numerous
comments on this general issue. The
most frequent comment on the subject
concerned RCRA coverage of NPDES
permitted wastewater treatment
impoundments. Nearly all commenters
were opposed to having RCRA cover
these impoundments, citing the
impracticality of retrofitting existing
lagoons to meet the proposed standards.
Specific comments addressed:

(a) The tremendous cost associated
with lining existing impoundments or -

building new ones,
(b) The costs of transporting wastes to

off-site facilities from manufacturing

operations which may be located in
areas which are unsatisfactory for waste
management,

(c) The likelihood that many
manufacturing plants would have to
close while the impoundment was being
retrofitted, and

(d) The possibility that some existing
facilities may not be polluting now and
may never in the future pollute the
environment, even though they do not
meet all of the proposed RCRA surface
impoundment standards.

After substantial additional study,
EPA has concluded that the proposed
surface impoundment regulations can be
changed to answer many of the
commenters' concerns about their
application to existing wastewater
treatment impoundments. The Agency,
in keeping with its general guideline of
not imposing major capital expenditures
on existing facilities during interim
status will not require extensive
retrofitting of existing surface
impoundments in the interim status
standards. Furthermore, it is anticipated
that the general regulations yet to be
promulgated in Phases II and III will
also not require retrofitting of these
facilities, if the owner or operator can
demonstrate that the impoundment Is
not contributing statistically significant
quantities of contaminants to ground
wafer. The Phase I regulations require a
ground-water monitoring program In
order to determine whether an
impoundment is polluting. Regulations
yet to be issued in Phases II and III of
this regulatory program will set forth
additional technical requirements for
impoundments. Most of these
requirements probably will not apply to
.existing impoundments found not to be
affecting ground water,

The Agency believes that this
regulatory approach will (1)
substantially reduce the number of
existing NPDES facilities which might
otherwise had to have been retrofitted,
closed, or replaced in order to comply
with the proposed Subtitle C rules, and
(2) ensure that human health and the
environment is protected, Further, this
approach is consistent with pending
Congressional amendments to RCRA.

Some commenters suggested that all
existing facilities, and particularly
existing landfills, should be regulated
differently than new facilities. After
careful consideration, the Agency has
concluded, for the following reasons,
that landfills do not pose the special
problems or deserve the same
consideration as "existing" facilities
that surface impoundments do:

(1) Sections of landfills are typically
filled in sequentially; i.e., one trench or
part (cell) of the total landfill area is

II III II II
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filled and then another part is filled.
This activity may or may not be done in
discrete increments, but it is almost
always done in progression moving
away from a starting point. Thus,
owners or operators can close existing
portions of most landfills at virtually
any time without retrofitting the facility
and can design the unclosed portion in
accordance with the RCRA standards.
This option is not available to
impoundment owners or operators
because the entire base of the
impoundment is normally covered with
wastes from the beginning of operations.

(2) Impoundments are usually
temporary structures; i.e., wasted are
normally removed from such facilities
when they are closed. By contrast.
landfills normally constitute permanent
disposal; i.e., wastes remain in landfills
essentially forever.

(3) Landfills are not normally
integrally connected to manufacturing
operations. Therefore, any necessary
retrofitting which requires diverting
solid waste to storage or other facilities
would not be likely to cause the
manufacturing operation to shut down
during the retrofit period. This is not the
case with surface impoundments, which
typically are integral components of
manufacturing operations.

Similarly, except for some minor
changes, the Agency could find no good
reason for making major distinctions
between new and existing incinerators,
storage facilities, and other kinds of
facilities in these Phase I regulations.

Commenters also pointed to the
impracticality of the siting standards,
which would have required closure of
all existing facilities which were not
located imn areas which met the proposed
siting requirements. No location
standards are included in the Phase I
regulations (see preamble discussion on
"interim Status Standards"). EPA is
considering what relief consonant with
RCRA's human health and
*environmental protection mandate might
be granted to existing facilities unable to
comply with the location standards.
EPA expects to address these
considerations in the Phase II standards.

K. References to Other Acts,
Regulations, and Standards

In the proposed regulations, many
references were made to legislation and
regulations other than RCRA to alert
owners and operators that these laws
and regulations might apply to their
facilities. These included references to
proposed and final Federal regulations,
State standards, industry standards, and
Executive Orders.

Mariy comments were received
concerning this practice. These

comments challenged the legality and
the appropriateness of referencing or
incorporating standards from other
regulations. Several commenters stated
that, by citing requirements from other
legislation or regulations in RCRA
regulations, EPA would be including
provisions that are subject to change by
the authority responsible for the
referenced regulation, without regard for
required public participation under the
Administrative Procedure Act (5 U.S.C.
§ 533). Other commenters discussed the
potential for duplicate civil or criminal
penalties which would result form EPA
references to other acts in the Section
3004 standards. Commenters stated that
Congressional intent was not to make a
violation under one set of regulations a
violation under another. For example, in
the view of commenters, a National
Pollution Discharge Elimination System
(NPDES) permit violation should not
automatically be a RCRA permit
violation.

The Agency agrees with certain of
these arguments and has deleted
references to other acts, regulations or
laws which would constitute an
unwarranted imposition of duplicate
liability. However, EPA always may
adopt language identical or similar to
that of another statute, regulation, or
code of practice, if, in EPA's judgment.
the standard is pertinent and
independently supportable under RCRA.
For example, the requirement for set-
back distances for tanks containing
ignitable waste is adopted directly from
the National Fire Protection Association
(NFPA) "Flammable Combustible
Code-1977" for storage tanks; It is
independently supportable for RCRA
purposes, and is now effective
regardless of changes made by NFPA.

L. Integration With OtherActs

1. Underground Injection Control
Program. The final RCRA interim status
standards regulate the underground
injection of hazardous waste until these
activities receive a permit under a State
UIC program approved or promulgated
under the Safe Drinking Water Act
(SDWA). Thereafter, they will receive a
permit by rule under RCRA. However,
underground injection facilities typically
have above-ground treatment and
storage operations which are and will
remain subject to RCRA controls as
hazardous waste management facilities.
Thus, most of these facilities will
ultimately require both RCRA and UIC
permits. To facilitate the granting of
these permits, EPA has consolidated the
permit and State program authorization
procedures for the two programs. These
consolidated procedures will allow EPA.
or a State, if it has an approved

program, to process RCRA and UIC
permits together, thereby avoiding
overlap and inconsistencies. (See the
preamble discussion on Subpart A and
on Subpart R-Underground Injection
for more details on the integration of
RCRA and SDWA.)

2. Ocean Disposal Program. The
disposal of hazardous waste in the
ocean is regulated uder the authority of
the Marine Protection, Research, and
Sanctuaries Act. EPA has. therefore, in
Part 122 of the consolidated permit
regulations, granted these facilities a
permit by rule to avoid duplicative
regulation. However, most ocean
disposal operations involve on-shore
facilities which may store or treat
hazardous waste prior to ocean
disposal. These storage and treatment
facilities are subject to these Section
3004 regulations and will require a
RCRA permit Therefore, it will be
necessary to coordinate the two EPA
regulatory programs which have
jurisdiction in this area. In addition,
where wastes subject to RCRA control
are delivered directly to a barge or other
vessel which conducts ocean disposal
operations, such vessels will have to
comply with certain requirements of
RCRA. This is necessary to complete the
manifest system. Thus, the owners of
such vessels must notify the Agency in
accordance with Section 3010 of RCRA
and comply with the manifest
requirements. The permit by rule
provisions of Part 122 make these
obligations clear.

3. NPDES Permitted Facilities.
Commenters raised three major issues
with regard to the coverage of NPDES
permitted facilities and their wastes
under RCRA. These are discussed in
turn below. One, commenters
questioned the exclusion of POTWs
from regulation under Section 3004.
Proposed § 250.40(c)(3] required that
POTWs that received hazardous waste
by truck or rail comply only with the
manifest system; other POTWs were not
subject to Subtitle C at all because
mixed industrial and domestic sewage
waste streams were considered
"domestic sewage." and thus not "solid
waste." Two, commenters questioned
the inclusion, as facilities subject to
Section 3004 regulations, of industrial
wastewater treatment train facilities
with discharges permitted under Section
402 of the Clean Water Act; and three,
commenters questioned the exclusion of
sewage sludge from regulation as a
hazardous waste, as proposed in
§ 250.10d)(2)(iii]. The Section 3001
preamble analyzes and responds to
these comments in some detail because
all three issues depend on whether
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k certain materials are "solid waste" and
,"thus, if hazardous, subject to regulation

under Subtitle C of RCRA.
a. Regulation of POTWs as Section

3004 Facilities. To summarize, domestic
sewage, which is excluded from the
statutory definition of solid waste in
Section 1004(27) of RCRA, is defined in
§ 261.4 of the Section 3001 Tegulations as
"untreated sanitary wastes that pass
through a sewer system." In addition,
any mixture of domestic sewage and
other wastes that pass through a sewer
system to a POTW for treatment are
excluded from the regulatory definition
of solid waste. That regulatory exclusion
is based on the legislative history of the
Solid Waste Disposal Act. EPA believes
that such mixed waste streams properly
should be subject to controls under the-
Clean Water-Act's construction grants
program and pretreatment programs.
Because the treatment of sewage by
privately owned treatment works is not
similarly controlled by EPA, there is no
exclusion in the Section 3001 regulations
for mixed waste streams going to such
facilities. On the other hand, publicly
owned or privately owned wastewater
treatment works that receive hazardous
waste by truck, rail or pipe are
treatment or storage facilities subject to
Section 3004 regulations, although is the
Purpose, .cope and Applicability
(Subpart A) discussion in this preamble
points out, the same expressions of
Congressional intent that led EPA to
treat mixed waste streams passing
through sewer systems to POTWs -
differently than those flowing to private
treatment works also have led the
Agency to treat POTWs and private
treatment works differently under
Section 3004 and 3005 regulations.

b. Regulation of NPDES Treatment
Train Facilities Under Section 3004. The
second issue raised by commenters was
that the exclusion of "solid or dissolved
materials in... industrial discharges
which tre point sources subject to
permits under Section 402 of the Federal
Water Pollution Control Act" from the
definition of "solid waste" in Section
1004(27) of RCRA, excluded facilities
that are part of treatment trains leading
to such discharges from Subtitle C
coverage, EPA disagrees and construes
the exclusion for point sources to apply
only to actual discharges into navigable
waters, not to industrial wastewaters
upstream from the point of discharge.
The result of EPA's interpretation is
that, as proposed, surface
impoundments, tanks, lagoons, holding
ponds and other facilities used to treat,
store, or dispose-of hazardous industrial
wastewaters must meet applicable
Section 3004 standards and must obtain

a Section 3005 permit. The standards to
which existing surface impoundments
will be subject are discussed in the
section of this preamble entitled "New
and Existing Facilities" and the section
on surface impoundments (Subpart K).

c. Regulation of Sewage Sludge Under
Subtitle-C. EPA agrees with the
commenters who argued that sewage
sludge from POTWs should not be
categorically exempted from regulation
as a hazardous waste. Those sewage
sludges which are hazardous now fall
within the jurisdiction of Subtitle C of
RCRA. The Section 3001 preamble
summarizes and responds to the
comments on this issue and also
discusses EPA's efforts to integrate and
coordinate its regulatory actions
governing sewage sludge.

4. BAT Toxics and Pretreatment
Standards. Many commenters strongly
urged avoiding conflicts between these
RCRA regulations and other regulatory
programs, including the BAT and
pretreatment programs.

The Clean Water Act provides a
comprehensive scheme for the
regulation of discharges to navigable
waters. This scheme includes a role for
EPA in the establishment of effluent
limitations guidelines that set
technology based 6ffluent limitations for
specific pollutants in the effluents of
certain classes of industrial point
sources. These standards, and other
applicable requirements such as State
water quality standards, are used by
EPA and approved States in the
establishment of specific permit-
conditions under the NPDES'program.

The effluent limitations guidelines
may be written for conventional
pollutants (e.g., suspended solids, fecal
coliform, biochemical oxygen demand)
or toxic pollutants (a list of over 65
chemical substances and heavy metals).
For conventional pollutants, dischargers
must achieve efflueiit limits attainable
by the "best conventional pollutant
control technology" (BCT) by July 1,
1984. For toxic pollutants, dischargers
must achieve effluent limits attainable
by the "best available technology
economically achievable" (BAT) by July
1,1984.

In addition, the Clean Water Act
created a pretreatment program, which
provides the basis for regulating
discharges to sewers served by publicly-
owned treatment works. This program is.
designed to insure that users of public
sewer systems do not discharge
pollutants into the system that would (1)
interfere with the operation of the
treatment works, (2) cause the POTW's
discharge to navigable waters to exceed
the requirements that would otherwise,
be applicable to the user's discharge if

he had discharged directly, or (3)
interfere with the POTW's ability to
safely dispose of its sewage sludge.
Solid waste pollution is one of the
factors EPA considers when analyzing
water problems and developing BAT
and pretreatment regulations, While
these RCRA regulations are designed
primarily to address ground-water
pollution from hazardous waste
management, the Agency clearly has
authority under RCRA to address
surface water and air pollution. Thus
there is overlappirg jurisdiction
between the CWA and RCRA.

Due to the specific exclusion of
discharges permitted under Section 402
in Section 1004(27) from RCRA, and the
comprehensiveness of the Clean Water
Act programs, EPA has decided to rely
on those programs to regulate the
discharge of wastewater effluents
(which may be hazardous) to navigable
waters. In addition, the Agency's
pretreatment program will be used to
regulate such discharges to sewer
systems served by POTW's,

It must be recognized, however, that
this use of Clean Water Act programs to
regulate hazardous wastes only extends
as far as the jurisdiction and goals of
those programs. Management activities
and environmental objectives for

'hazardous waste facilities which are not
addressed by the Clean Water Act, or
which can be addressed more efficiently
under RCRA, are and will continue to be
addressed under RCRA regulations,
Thus, for example, pretreatment unit
operations may require a RCRA permit
to operate if the feed to the facility Is
hazardous and the process is not
integrally connected (via pipe or
conveyor) to a manufacturing operation.
Likewise any impoundment containing a
hazardous waste is covered by these
regulations, particularly with regard to
their effect on air and ground water,
until the hazardous waste in the
impoundment comes within CWA
jurisdiction.

5. Clean Air Act. Owner and
operators of hazardous waste
management facilities must comply with
all applicable standards promulgated
under the authority of the Clean Air Act,
However, at the moment, very few
hazardous emission pollutant standards
or new source performance standards
under the Federal Clean Air Act apply
to hazardous waste facilities.

RCRA, in Section 1008(b) calls upon
the Administrator to integrate these
regulations with the Clean Air Act, "to
the extent thatit can be done in a
manner consistent with the goals and
policies expressed in this Act" and.in
the Clean Air Act. Significantly, Section
1006(a) does not include the Clean Air
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Act in the list of statutes whose
regulatees are excluded from RCRA
regulation to the extent such regulation
is "inconsistent" with the other Act.
This statutory structure grants
considerable discretion to the
Administrator in choosing which statute
to rely upon for the most efficient and
effective control of hazardous wastes
affecting the air.

The hazardous pollutant provisions of
the Clean Air Act require the use of
certain procedures for each pollutant
regulated. Because wastes are usually
complex mixtures of many materials,
hazardous waste facilities are capable
of emitting thousands of different
substances to the air, many of which are
toxic. The procedures of the Clean Air
Act would be a less efficient way to
control a large number of hazardous air
pollutants than RCRA, under which
design, operation, or performance
criteria (such as incinerator destruction
efficiencies) can be set more easily for
the many pollutants emitted by
facilities. Therefore, the Agency has
chosen RCRA as the primary vehicle for
controlling air emissions from hazardous
waste facilities.

In developing regulations to control
air emissions from hazardous waste
facilities, the Agency's greatest
challenge has been in correlating waste
volatility characteristics with potential
air emission hazards. As stated earlier

-in this preamble, EPA has thus far been
unable to develop a protocol for
predicting hazard potential based on the
volatility of a waste, but is continuing its
investigations.

6. Toxic Substances Control Act Final
rules regarding disposal and marking
requirements for polychlorinated
biphenyls (PCBs) were promulgated on
February 17, 1978, and May 31,1979,
under Section 6(e) of the Toxic
Substances Control Act (TSCA). Those
rules are intended to protect the
environment from further contamination
resulting from improper handling and
disposal of PCBs.

Because of the potential overlap
between the RCRA hazardous waste
management standards and the TSCA
PCB marking and disposal regulations,
the Agency solicited comments in the
preamble to the proposed RCRA
regulations on how it should manage the
TSCA PCB regulations (and by
inference, other specific toxic wastes)
vis-a-vis the RCRA regulations. Most
commenters were equally divided
between two positions:

(1) Publish the TSCA PCB and RCRA
regulations independently and exempt
PCBs from RCRA requirements, or

(2) Merge the PCB rules with the
RCRA standards and co-promulgate
them.

To minimize confusion and the burden
on the regulated community, the Agency
has tentatively determined that
wherever possible, hazardous waste
management control will be covered
under RCRA. It has not been possible to
complete this task to date, but the
Agency expects to incorporate the
TSCA PCB disposal regulations into the
Phase II RCRA regulations.

Special disposal requirements for
specific wastes will, in the future,
normally be proposed as an amendment
to these RCRA regulations but may be
co-promulgated under TSCA authority.

7. Surface Mining Control and
Reclamation Act The Office of Surface
Mining (OSM) of the Department of the
Interior administers the Surface Mining
Control and Reclamation Act (SMCRA).
The primary purpose of SMCRA is to
protect the environment from the effects
of surface mining of coal, although
surface disposal of underground coal
mining waste is also covered. Thus there
is overlapping authority with RCRA. The
Agency is negotiating an agreement with
OSM whereby RCRA control of coal
mining wastes would be deferred to
OSM. Such an agreement will be based
on a determination by EPA that the
SMCRA regulations provide control
equivalent to that which RCRA would
impose. In anticipation of such an
agreement, the Agency has deferred
regulation of coal mine waste under
RCRA.

8. National Environmental Policy Act.
The National Environmental Policy Act
(NEPA) requires the preparation of a
statement which considers
environmental impacts, alternatives,
and resource commitments for any
"major federal action significantly
affecting the quality ef the human
environment." At least ten appellate
decisions have considered the
applicability of that requirement to EPA.
All ten have concluded that the Agency
is exempt from the requirements of
NEPA because its own processes
provide for the "functional equivalent"
of that Act. These analyses are
concisely summarized in State of
Maryland v. Train, 415 F. Supp. 116,122
(D. Md., 1976):

Where federal regulatory action Is
circumscribed by extensive procedures,
including public participation, for evaluating
environmental issues and is taken by an
agency with recognized environmental
expertise, formal adherence to the NEPA
requirements is not required unless Congress
has specifically so directed.

These Subtitle C regulations have
been developed through an extensive

evaluation of environmental issues. This
was specifically required by the
statutory mandate to consider what
might "be necessary to protect human
health and the environment." and by the
Agency's developed environmental
expertise and concern. That evaluation
underlies this preamble and the
Background Documents prepared to help
develop specific sections of these
regulations. Extensive public
participation at many public meetings,
following pre-proposal circulated drafts,
and in hundreds of comments, helped
the Agency in evaluating environmental
issues raised by these regulations.
Federal, State, and local agencies all
participated in this process. Congress,
well aware of the "functional
equivalency" rule, did not alter that
status in the RCRA statute. Thus the
Agency is not bound by NEPA's
requirements. The Agency has, however,
voluntarily prepared an Environmental
Impact Analysis which will be available
to the public in EPA Headquarters and
Regional libraries.

AL Special Wastes

The proposed regulations established
a class of solid wastes for which, if
hazardous, application of the full set of
Subtitle C standards was deferred.
These solid wastes, called "special
wastes" were cement kiln dust, utility
waste (ashes and sludges, phosphate
rock mining and beneficiation wastes,
uranium and other mining wastes, and
gas and oil drilling muds and oil
production brines. For hazardous
portions of these solid wastes, a very
limited subset of the Subtitle C
standards was to be applicable pending
completion of studies defining the most
appropriate waste management
practices.

When the proposed rules were issued,
the Agency had only limited information
on these wastes. However, the
information the Agency did have
suggested that application of the full set
of proposed waste management
standards would not be appropriate.

The attributes of these wastes which
caused the Agency to reach this
conclusion were:

(1) The total annual quantity of each
of these wastes (both hazardous and
non-hazardous portions) was very large,
and individual disposal facilities tended
to involve very large piles or ponds.
Should large volumes of the wastes be
hazardous, the size of the facilities could
have made the application of some of
the regulations technically infeasible or
unpracticable.

(2) Any portions of the wastes which
did fail the proposed hazardous waste
characteristics were thought to be on the
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iargins of failure. Thus the hazardous
portions of the wastes appeared to have
relatively low intrinsic hazard relative
to other wastes. However, the Agency's
data base was very limited.

(3) The Agency did not believe that it
had sufficient information'to propose
specific alternate waste management
requirements without additional study.

The Agency's proposed approach to
special wastes generated widespread
and divergent protest from both the
regulated community and the public.
Commenters generally objected either to
the concept of the special waste
category or to the need for, or the
sufficiency of, the limited standards
proposed for that category. Many
commenters identified other solid
wastes which they urged also be defined
as special wastes. The major comments
were:

(1) EPA should not regulate these
wastes at all unless it can demonstrate
that the wastes, as presently managed,
pose a significant threat to human
health and the environment.

(2) Many of the limited standards,
proposed are not suitable for these
wastes because of the low hazard and
large volume of the wastes. The
requirement for facility security was a
particular target of criticism.

(3) The stigma of singling out these
wastes and regulating the hazardous
portions under Subtitle C will impact
negatively on the potential for their re-
use..(4) The singling out of only these few
hazardous wastes for special favored
treatment is inequitable when there are
other wastes with similar charactdristics
which must bear the full regulatory
burden. Commenters suggested about 50
additional wastes to be added to th"
special waste category.

(5) Iftthese wastes (or portions
thereof) fail the 3001 characteristics,
then they pose significant hazards to
human health and the environment and
therefore should be regulated like any
other hazardous waste.
Several commenters recommended
alternatives to the special waste
category:

(1) The Agency should replace the
special waste category with a variance
procedure involving public participation.

(2) The standards for a given waste
should be determined on a case-by-case
basis with requirements specified in the
permits for each facility and location.
The thrust of many of the comments was
universal disapproval of the special
waste category as proposed.

In the course of its consideration of
the comments, including proposed
additions to the special waste category,

EPA made two significant changes in
the basic structure and content of the
Subtitle C regulations. These are (1)
changes in the toxicity and corrosivity
hazardousi waste characteristics under
Part 261 which narrow the category of
waste which will be brought into
Subtitle C by these characteristics, and
(2) the incorporation of significantly
more flexibility, through phasing and
standard-setting,-in the Parts 264 and
265 regulations. The Agency now has
concluded that these changes
accomplish the objectives 6f, and
eliminate the need for, a special solid
waste category.

1. Changes in the Section 3001
Characteristics. In response to
comments, the toxicity and corrosivity
hazardous waste characteristics have
been modified and now include more
demanding conditions for defining a
hazardous waste. In the proposed
regulations, a waste would have been
considered hazardous under the toxicity
characteristic if the extract from that
waste (obtained through the defined
Extraction Procedure) contained any
hazardous constituents in the Primary
Drinking Water Standards (PDWS) at a
concentration of more than 10 times the
PDWS limits. In the final regulations, the
characteristic concentration bringing a
hazardous waste under regulation has
been increased from 10 to.100 times the
PDWS. Thus, waste 'extracts must
contain a tenfold higher concentration of
one of the PDWS substances than
originally proposed in order for the
waste now to be brought under Subtitle
C control by that characteristic. The
reasons for the change in this
characteristic are explained in the
Toxicity Characteristic Background
Document.

The upper and lower limits of pH
which define a hazardous waste also

- have been revised in response to
comments so that the corrosivity
characteristic now is more demanding in
signaling a waste as hazardous. The
basis for this change is explained in the
Corrosivity Characteristic Background
Document.

These changes have had two
important effects on the special waste
concept. One is that a much smaller
portion-of the proposed special solid

* wastes are expected to fail the
characteristics and be subject to control
as hazardous wastes. The data available
to the Agency indicate that most of the
special wastes that would have entered
the control system would have done so
due to toxic extracts between 10 and 100
times the PDWS. Thus, the probability
that large volumes of the proposed °
special solid wastes will be hazardous

now appears remote. Second, those
portions of the proposed special solid
wastes which do fail the characteristics
can no longer be labeled "low hazard"
wastes. Thus the concern over the
inapplicability of the proposed
regulations to hazardous special wastes
due to the potentially large volume and
low level of hazard of these wastes Is
not a valid concern in the final
regulations.

2. Phasing and Increased Flexibility
in Parts 264 and 265. To the extent that
special accommodation for any of the
hazardous portions of these wastes may
still be needed, the second major
regulatory change, i.e., the incorporation
of more flexibility in the hazardous
waste management requirements
through regulatory changes and phasing
of requirements, will accomplish
essentially the same result as the
proposed special solid waste category.
This is true for the hazardous portions of
those wastes proposed as special solid
wastes as well as for all of the wastes
that commenters suggested should be
special solid wastes, '

The new three-stage regulatory
process itself provides the same
opportunity for phased regulation as the
creation of the special waste category.
Initial regulations under Phase I
standards include administrative and
limited technical requirements which
provide a basic level of environmental
protection similar to that provided In the
limited standards proposed for the
hazardous portions of special wastes.

The plans for Phase II of the
regulations will allow hazardous waste
facilities to be permitted largely on the
basis of performance standards coupled
with the "best engineering judgment" of
the Regional Administrator. This
flexibility will allow the permit writer to
consider site- and waste-specific factors
in determining specific design and
operating permit requirements. Thus,
unnecessary or overly stringent
requirements should not be forced upon
any hazardous wastes by the
regulations. To the extent the Agency
becomes aware of the inapplicability of
certain requirements on a site- or waste-
specific basis, it is committed to making
needed regulatory changes as quickly as
possible. In addition, the Agency plans
to gather further information both on the
proposed special solid wastes and on at
least some of the wastes suggested by
commenters as special solid wastes, and-
where needed, develop technical
standards or guidance specific to these
wastes in the Phase III regulations and
thereafter. Additional data and
information on these, as well as the
other solid and ha ardous wastes the
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Agency is studying also will be useful in
issuing best engineering judgment
permits under the Phase 11 Section 3004
regulations.

In consideration of all of the above
factors, the Agency has concluded that
the special solid waste category is no
longer necessary. It has been eliminated
in these final Phase I regulations. Those
portions of the six proposed special
wastes which are determined by the
characteristics to be hazardous will be
subject to the applicable Part 264 and
265 regulations.

The Agency is, however, temporarily
delaying imposition of the regulations
for two of the wastes EPA originally
proposed as special solid wastes, i.e., oil
and gas drilling muds and oil production
brines, and utility waste. This temporary
deferral is in response to action by
Congress to exempt these wastes from
most Subtitle C regulation for a limited
time pending completion of certain EPA
studies. Congress has not yet completed
action on the amendments which would
mandate this deferral. However, bills
have been passed both in-the House and
Senate, indicating strong Congressional
intent to mandate a deferral of
regulations for these two proposed
special solid wastes.

In the absence of a regulatory deferral
by EPA, the hazardous portions of these
wastes would be subject to the
requirements of the regulations on their
effective date. In order to be in
compliance by the effective date, the
facilities handling these wastes would
need to take certain actions soon.
involving possibly significant
expenditures, which could then be
halted in mid-stream by final
Congressional action. In EPA's view,
such a situation would be inefficient and
counterproductive. Therefore, Part 261
defers the effective date of the
regulations for the hazardous portions of
the proposed oil and gas and utility
special wastes. The other proposed
special solid wastes are the subject of
bills which have passed either the
House or the Senate, but only the oil and
gas and utility waste deferrals are
contained in both the House and Senate
bills. EPA is not presuming the outcome
of the additional proposed deferrals, but
will, where necessary, amend Part 261
regulations after the currently proposed
amendments to RCRA are finally acted
on by Congress.

V. Detailed Analysis of Phase I Rules

A. Subpart A-General
Subparts A of Parts 264 and 265

contain requirements under three
general headings. The first is "Purpose,
Scope, and Applicability" (§§ 264.1 and

265.1). These provisions explain who is
subject to the regulations in the Part,
and whether there are any
circumstances under which a person is
excluded from coverage by the-
regulations or subject only to limited
requirements. The second section in Part
264 (§ 264.3) explains the relationship of
Part 264 requirements (which EPA has
termed "general standards" or
"permitting standards") to Part 265
requirements (the "interim status
standards"). Section 265.1(b) is the
counterpart of § 264.3. It explains that
the Part 265 regulations, rather than the
Part 264 regulations, are applicable to an
owner or operator who has fully
complied with the requirements for
interim status under Section 3005(e) of
RCRA, and who has not had final
administrative action taken on his
permit application. Sections 264.4 and
265.4 notify people who handle
hazardous waste that imminent hazard
actions may be brought notwithstanding
any other provisions of the regulations.
Each of these sections is discussed in
detail below.

1. Purpose, Scope, and Applicability.
The content of this section has changed
substantially from the proposal. This
preamble discussion explains the final
requirements, and, in addition, contains
a table showing the correlation of each
of the paragraphs in proposed § 250.40
with the fimal regulations.

Paragraphs (a) of §§ 264.1 and 265.1
set forth the purpose of the Section 3004
regulations and are self-explanatory.

Paragraphs (b) of §§ 264.1 and 285.1
state the general applicability of the
regulations, which is to all owners and
operators of facilities that treat, store, or
dispose of hazardous waste (TSDFs),
except as specifically provided
otherwise in the Parts 264, 265, or 261
regulations.

Paragraphs (c) through (g) of § 264.1
and paragraph (c) in § 265.1 delimit the
general applicability of the regulations.
In addition, each Subpart in Parts 264
and 265 contains an applicability
section. Some of these special
applicability sections now merely refer
back to the requirements in §§ 264.1 and
265.1, but Subparts F through R of Part
265 contain applicability sections which
limit the applicability of the
requirements in those sections to certain
kinds of facilities. The requirements in
Subpart N of Part 265, for example,
apply only to owners and operators of
facilities which dispose of hazardous
waste in landfills (which include waste
piles used as disposal facilities).

a. Ocean DisposaL Paragraph (c) of
§ 264.1 states that the requirements of
Part 264 apply to a person disposing of
hazardous waste by means of ocean

disposal subject to a permit issued
under the Marine Protection, Research,
and Sanctuaries Act (MPRSA) only to
the extent they are included in a RCRA
permit by rule granted to such a person
under Part 122 (i.e., the RCRA Section
3005 regulations). The preamble to the
Part 122 regulations explains the basis
of EPA's decision to issue such persons
RCRA permits by rule. Basically, EPA
has found that compliance with an
ocean dumping permit issued under 40
CFR Part 220 [Ocean Dumping under
MPRSA) provides the human health and
environmental protection mandated by
RCRA. Persons carrying out such
disposal, however, must comply with
certain recordkeeping and reporting
requirements which are necessary for
EPA to ensure that the "cradle-to-grave"
management system for hazadons waste
established in RCRA tracks all
manifested hazardous waste.

Paragraph (c)(1) of § 265.1 excludes
persons disposing of waste by ocean
disposal subject to a MPRSA permit
from coverage under Part 265 (interim
status standards). The Part 265
requirements never apply to such people
because on the effective date of RCRA
regulations persons disposing of
hazardous waste in accordance with
MPRSA permits automatically receive
RCRA permits by rule which require
them to comply with selected Part 264
requirements.

Treatment or storage of hazardous
waste before it is loaded onto an ocean
vessel for incineration or disposal at sea
is covered by the Parts 264 and 265
regulations because MPRSA offers no
regulatory scheme comparable to RCRA
for such facilities.

b. UndergroundInjection. Coverage
under RCRA of persons disposing of
hazardous waste by underground
injection is complicated because,
depending on the circumstances, such
persons are subject to regulation (1) by
RCRA Part 265 standards, (2) by RCRA
Part 264 standards. (3) by State
standards effective under an authorized
hazardous waste program (under
Section 3006 of RCRA, 40 CFR Part 123,
Subparts A, B, and F), (4) by State
standards effective under an approved
underground injection control program
(under the Safe Drinking Water Act
(SDWA), 40 CFR Part 123, Subparts A
and C), or (5) by Federal standards in a
State with an EPA promulgated
underground injection control program
under SDWA. The preamble to the Part
122, Subpart C, regulatiofis explains
these various regulatory schemes and
their statutory underpinnings. Because
Section 3004 of RCRA requires that all
owners and operators of facilities which
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treat, store, or dispose of hazardous
waste must have a RCRA permit, these
Section 3004 (Parts 264 and 265)
regulations and the Section 3005 (Parts
122 and 124) regulations so provide.

Part 265 standards (as stated in
§ 265.1(c](2)) do not apply to persons
disposing of hazardous waste by means
of underground injection subject to a
permit issued under an Underground
Injection Control Program approved or
promulgated under the Safe Drinking
Water Act. That means that the Part 265
interim status regulations do apply to
persons disposing of hazardous waste
by underground injection who have met -
the Section 3005(e) requirements for
interim status and who either (1) do not
have such a SDWA UIC permit, or (2) do
not have a RCRA permit and are
injecting hazardous waste underground
in a State without an authorized RCRA
program that covers underground
injection.

Part 264 requirements (see § 264.1(d))
apply to people disposing of hazardous
waste with permits issued under an UIC
program approved or promulgated under
SDWA only to the extent that they are
included in § 122.45 (Requirements for
UIC permits for wells injecting
hazardous wastes). The same reasoning
that applies to hazardous waste disposal
under an MPRSA permit applies to
SDWA UIC permits. Although all of the.
technical requirements for waste -
disposal by means of underground
injection have not yet been promulgated
under the Safe Drinking Water Act, EPA
is including this section to state its
intention to issue a RCRA permit by rule
to persons who meet SDWA
requirements. EPA will insure that the
combination of UIC technical
requirements,.and § 122.45, which
incorporates appropriate requirements
from Part 264 for underground injection
of hazardous waste, meets RCRA's
human health and en',ironmental
protection mandate.

The implication of § 264.1(d) is that
until an underground injection facility
receives a SDWA UIC permit, it is,
subject to RCRA interim status
standards (if the owner or operator has
met the requirements of Section 3005(e)
of RCRA) or must-have a RCRA permit.
EPA intends, as part of its Phase II
Section 3004 regulations to promulgate
technical requirements that can be used
to issue interim (two year) permits to
Class I (and perhaps Class IV)
underground injection wells. Until then,
or until permitted by a SDWA UIC
program, all hazardous waste disposal
by underground injection is governed by
the RCRA interim status standards. See
the discussion of the Subpart R .

standards in this preamble for an
explanation of those requirements. EPA
believes that this system will ensure
that underground injection of hazardous
waste is carried out in accordance with
the purposes and requirements of both
RCRA and SDWA, while-avoiding
unnecessary dualregulation. For a more
detailed discussion of this issue, see'the
preamble to Part 122, Subpart C.

Ks with on-shore facilities associated
with ocean disposal, above-ground
treatment or storage of hazardous waste
associated with an underground
injection facility is covered by Parts 264
and 265 regulations. The Safe Drinking
Water Act is designed to protect
underground sources of drinking water
and does not have authority comparable
to RCRA' to ensure human health and
environmental protection from all
aspects of potential pollution (air, land,
surface, and ground water) from above-
ground facilities that treat, store, or
dispose of hazardous waste.

c. POTWs. As discussed above in the
section of this preamble on "NPDES
Permitted Facilities," the regulatory
definition of solid waste excludes
hazardous waste that is'mixed with
domestic sewage and passes through a
sewer system to a publicly-owned
treatment works. That exclusion is
based on the legislative history of the
Solid Waste Disposal Act. As discussed
in the Part 122 preamble,EPA believes
that the reasoning which led the Agency
to exempt such hazardous waste mixed
with domestic sewage from the
definition of solid waste, also applies to
the decision of what sort of RCRA
requirements to impose on POTWs
which receive hazardous waste which
has not lost its character as solid waste
(i.e., hazardous waste which is
discharged to the POTW by truck or rail,
or through a pipe which carries only
industrial waste).

EPA will issue POTWs which receive
hazardous waste a permit by rule. The
Agency's reasoning is that the wastes
will be placed in a facility subject to an
extensive set of Federal regulatory and
subsidy provisions that should be
sufficient to deal with any hazardous
waste problems. -In addition, this
exemption for POTWs from most of the
Section 3004 requirements is based on
Congressional intent that EPA avoid
disruption of the existing patterns of
funding-and operation of such facilities.
Note, however, that in order for a
POTW to qualify for this permit by pile,
it must have and be in compliance with
an NPDES permit, must comply with
certain of the RCRA recordkeeping and
reporting requirements, and must meet
all applicable Federal,.State, and local

pretreatment requirements (such
requirements are applicable to truck or
rail shipments of hazardous waste just
as if they had come through a sewer,
pipe, or similar conveyance).

Paragraph (c)(3) of § 265.1 excludes
the owner and operator of a POTW that
treats, stores, or disposes of hazardous
waste from coverage by Part 265.
Paragraph (e) of § 264.1 provides that
the requirements of Part 264 apply to
such owners and operators only when
included in a RCRA permit by rule. This
scheme is the same as that described
above for ocean disposal in accordance
with an MPRSA permit. The interim
status standards never apply to POTWs
because owners and operators of
POTWs are required to comply with the
Part 264 requirements which are
included in their permit by rule.

d. Authorized State RCRA programs.
Paragraph (c)(4) of § 265.1 provides that
the Part 265 requirements do not apply
to persons treating, storing, or disposing
of hazardous waste in a State with a
RCRA hazardous waste program
authorized under Subparts A and B (Le,,
full authorization), or Subpart F (i.e,,
interim authorization) of 40 CFR Part
123. This exclusion is provided in the
regulations because Section 3000 of
RCRA states that authorized State
programs are to operate in lieu of the
Federal program. Thus Federal
requirements, as a general rule, do not
apply in States with authorized RCRA
programs. The exception to this rule Is a,
State with Phase 1, but not Phase II
interim authorization as discussed
below-and in the preamble to Part 123,
Subpart F. Pursuant to Section 3000 of
RCRA and Part 123 requirements, a
State program must be "substantially
equivalent" to the Federal program to
receive interim authorization: a State
program must be "equivalent,
consistent, and provide for adequate
enforcement" to receive full
authorization.

Paragraph (f) of § 264.1 establishes the
same sort of general inapplicability of
Part 264 requirements as is established
for Part 265 requirements, with one
exception. The one exception is that
Part 264 requirements do apply In States
which have only Phase I interim
authorization. In such States, EPA
retains the authority to issue hazardous
waste permits because the State
program does not yet have that
authority. Such a lack of State
permitting authority could last in a State
for a maximum of about nine months,'As
noted in the Part 123 preamble
discussion of this issue, EPA would
rarely exercise this authority, but If the
Agency/ailed to retain such authority,
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EPA would be in effect prohibiting the
permitting of any facilities in such a
State during that period. Because of
Section 3005 of RCRA, no new facilities
could begin operations. Because newer
facilities, subject to full Federal
requirements, generally will be the
better facilities, such a result certainly
seems anomalous, particularly in light of
the current shortfall of environmentally
acceptable hazardous waste
management facilities in the United
States.

There is one additional aspect to the
applicability of Parts 264 and 265 in
States with authorized RCRA programs.
That is the regulation of hazardous
waste disposal by underground injection
in such States. As mentioned briefly
above, and as discussed in the Part 123
preamble, States seeking authorization
to operate RCRA hazardous waste
pfograms in lieu of the Federal program
will have an option to include coverage
of underground injection facilities. If a
State which receives interim or full
authorization chooses not to regulate
underground injection under its RCRA
program (prior to the opportunity to
receive approval for a State UIC
program under the Safe Drinking Water
Act), the Parts 264 and 265 requirements
will remain effective for underground
injection facilities in that State. EPA
realizes such a result will subject-
underground injection facility owners
and operators to regulation by both
State and Federal agencies, but sees no
real alternative. EPA does not believe
that it should mandate that State RCRA
programs include coverage of
underground injection facilities. No such
requirement was proposed with the
State authorization requirements, and
such a decision could disrupt the
progress many States have been making
towards developing all of the legislative
and regulatory authority necessary to
receive interim or full authorization
under RCRA. On the other hand, it
seems fair and reasonable to give States
the chance to include such facilities in
their programs because if a State has
sufficient authority, a facility owner or
operator then need deal only with the
State.

e. Part 261 Exclusions, Including
Small Quantities of Hazardous Waste,
and Recycled or Re-used Hazardous
Waste. Sections 24.1 and 265.1 both
provide that Parts 264 and 265 are not
applicable if specifically provided
otherwise in 40 CFR Part 261. Part 261
covers the identification and listing of
those solid wastes which must be
handled as hazardous waste according
to the standards established by EPA
under Sections 3002 through 3005.

Among other things, Part 261 contains
regulatory definitions of solid waste and
hazardous waste, a list of materials
which are excluded from all or a portion
of certain Subtitle C requirements, and
establishes special requirements for
generators of small quantities of
hazardous waste. Thus EPA believes it
is appropriate for the Parts 264 and 25
requirements to refer people to the Part
261 regulations which designate which
wastes are within Subtitle C control,
when those wastes must begin to be
managed in accordance with Part 262
through 265 standards, and when a
hazardous waste ceases to be a
hazardous waste. The exclusions in
§ 261.4 (i.e., the statements of which
materials are not solid wastes and
which solid wastes are not hazardous
wastes) are not included in the Parts 264
and 265 regulations. Owners and
operators of treatment, st6rage, and
disposal facilities should read the Part
261 regulations to determine to what
extent the wastes they handle are
subject to the Parts 264 and 265
regulations.

EPA has, in §§ 264.1(g)(1) and
261.1(c)(5), excluded from regulation
under Parts 264 and 265 facilities
permitted, licensed, or registered by a
State to manage municipal or industrial
solid waste, if the only hazardous waste
the facility handles is excluded from
regulation under the small quantity
provisions of § 261.5. Section 261.5,
among other things, excludes certain
small quantities of hazardous waste
from regulation under Parts 262 through
265, if the generator of those small
quantities ensures delivery of them to a
facility which has (1) interim status, (2)
a RCRA permit, or (3) is permitted,
licensed, or registered by a State to
manage municipal or industrial solid
waste. To avoid the confusion that could
result if this third category of facility
were not specifically excluded from
regulation in Parts 264 and 265, EPA has
provided an exclusion, The special
regulatory requirements for hazardous
waste produced by small quantity
generators are discussed in the
preamble to Part 261 and an
accompanying background document.

EPA also has referenced in Parts 264
and 265 (see §§ 264.1(g)(2) and
265.1(c)(6)) the exclusion from most
Subtitle C requirements provided in
§ 261.6 for hazardous waste that is used,
re-used, recycled, or reclaimed. Such
waste is subject to transportation and
storage requirements prior to its re-use
and reclamation and the provisions of
§ 261.6 which so provide are referenced
in Parts 264 and 265. Regulation of re-

used and recycled waste is discussed in
the preamble to Part 261.

f. Generators Who Accumulate On-
Site, Farmers, and Totally Enclosed
Treatment Facilities. The last three
exclusions from Part 264 and 265
requirements are two activities carried
on by certain generators of hazardous
waste and one type of facility which
EPA believes, need not be subject to any
RCRA Section 3004 requirements in
order to ensure protection of human
health and the environment.

40 CFR 262.34 exempts generators
who accumulate hazardous waste on-
site for 90 days or less (for subsequent
shipment off-site) from the requirement
to have a permit, provided they comply
with certain requirements that EPA
deems sufficient to protect human health
and the environment during that period.
These requirements are specified in
§ 262.34. If a farmer disposes of waste
pesticides in accordance with § 262.51,
those wastes are exempt from all
Section 3004 requirements. This is
another exemption made in the Part 262
regulations which EPA is codifying in
the Part 264 and 265 regulations to avoid
confusion. Both of these exemptions are
discussed in the preamble to the Part
262 regulations (45 FR 12724-12732,
February 26,1980) and the supporting
material for those regulations.

The third exemption is for owners and
operators of "totally enclosed treatment
facilities," as defined in 40 CFR 260.10.
Commenters pointed out that in some
production processes, wastes
(particularly acid and alkaline solutions)
are treated in pipes and other types of
totally enclosed on-site facilities, often
resulting in a non-hazardous discharge.

EPA agrees that to classify on-site
"totally enclosed systems," such as
pipes, as hazardous waste treatment
facilities and to require them to meet
Section 3004 standards and obtain a
permit would not make a great deal of
sense. Accordingly, for the reasons
discussed below under "Supart Q--
Chemical. Physical, and Biological
Treatment Facilities," EPA has
exempted these facilities from regulation
under Parts 264 and 265 and from the
requirement to obtain a permit in Part
122. Persons who handle hazardous
waste in what they believe to be a
"totally enclosed treatment facility"
should carefully read the definition of
that term in § 260.10.

2. Relationship to Interim Status
Standards. Section 264.3 puts owners
and operators of TSDFs on notice that
they are required to comply with Part
265 requirements, rather than Part 264
requirements, if they have qualified for
interim status under Section 3005(e) of
RCRA and final administrative
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disposition of their permit application 264.4 and 265.4 put owners and hazard actions may always be brought
has not been made. Section 265.1(b) is a operators of TSDFs on notice that pursuant to Section 7003 of RCRA when

-parallel requirement. nothwithstanding any of the other the statutory elements of such an action
3. Imminent HazardAction. Sections provisions of those parts, imminent are established.

Correlation of Proposed and Final Rules for Purpose, Scope, and Applicability

Subject Proposed rule Final rule Explanation

Purpose of requirements ............ ................§ 250.40(a)._ _ __ §§ 264.1(a) and 265.1(a)...... The proposed and final.rules contain the same standard.
State program requirements; EPA enforce- §250.40(b).___.._. _ Part 123..__............... The requirements a State program must meet to receive Interim or full au.

ment authority. thorization under Section 3006 of RCRA are now set out In Part,123,
EPA's independent enforcement authority Is established In Section 3008
of RCRA and discussed, in the context of Its use In a State with an au-
thorized RCRA program, in the Part 123 preamble.

Compliance with permit requirements.... § 250.40(q). § 264.1(b), Part 122, and Part 123... The Part 264 standards are Independently enforceable national standards,
but the circumstances under which EPA will consider compliance with an
EPA or a State RCRA permit compliance with the standards are provided
In Parts 122 and 123 regulations, and discussed In the preamble to thoto
Parts.

Special waste standards ..................... . § 250.40(c)(1).. _ __ Deleted_.. ...... See the discussion In this preamble entitled "Special Wastes."
Interim status standards. § 250.40(c)(2)..___ _ Part 265..For ease of reference, and because EPA Is phasing Its Section 3004 stand

ards, the Interim status standards are now set out In a separate Part (Part
265) of Title 40 of the Code of Federal Regulations.

POTW exemption ......... ........ .. § 250.40(c)(3) §§ 264.1(e) and 265.1(c)(3).__ This exemption is discussed In the Section 3004 preamble In the section on
Subpart A requirements.

Requirement for ID code ........................ §250.40(c)(4) §264.11........ . ...... This requirement was property a generally applicable facility standard rather
than a scope of coverage requirement so it has been made a Subpart 0
(General Facility Standards) standard.

Receipt of hazardous waste only from small § 250.40(c)(5)_. .. §§ 261.5,264.1(g)(1), and This exclusion is discussed In the preamble to Part 261. %
quantity generators. 265.1(c)(5).

Receipt of unmanifested hazardous waste._ § 250.40(c)(6)- - - §§ 264.76 and 265.76...... This reporting requirement has been placed In Subpart E (Manifest System,
Recorrikeeping, and Reporting) of Parts 264 and 265 where It more prop.
erly belongs.

Use of requirements fon
Assessing State programs ............. §250.40(d)(1)_ Part 123 .......... How EPA will use the Section 3004 requirements to assess State programs

for interim and full authorization Is more property the subject of the Sec.
tion 3006 regulations and is set out In Part 123 and discussed In the pro-
amble to that Part.Issuing permits .................. .... §250.40(d)(2). _ Part 122.- . - - The use of the Part 264 standards In Issuing, reissuing, or revising permits Is
more properly the subject of the Section 3005 (.e., the Part 122) regula.
tons and is set out there and discussed In that preamble. The decision to
Incorporate the proposed "Notes," (I.e.. variances) directly Into the Soc-
ion 3004 standards is discussed In the Section 3004 preamble, EPA's pM.
sition on reopening and'modiflication of permits is discussed In the Part
122 preamble.

Bringing enforcement action against:
TSDF with a State permit . ........ § 250.40o)(3)(i) ... Pa 123 .. .... The circumstances under which EPA will enforce State requirements which

are not included In State permits Is discussed in the preamble to Part 123.TSDF with no permit or pending permit § 250.40(d)(3)(u). _. __ §§ 264.1(b), 264.3, and 265.1(b)....-. Part 264 standards are Independently enforceable national standards which
application. apply of their own force to owners and operators of TSDFs who do not

have interim status. Compliance with Part 264 standards does not, of
course, relieve an owner or operator from the requirement to got a permit
under Part 122, nor does It Insulate him from an action under Section
7003 of RCRA, or an action.selng an order for compliance with certan
Part 265 requirements, should those requirements be mere extensive than
the extant Part 264 requirementiRequirements do not apply:

Domestic sewage ..... ..... . . § 250.40(ei{)........ _...... Part 261 .. ............... § 261.4 excludes materials that are not solid wastes for purposes of Subtitle
C requirements; domestic sewage is so excluded

Irrigation return flows ......................... ...... § 250.40(e)(2).... . __... Part 261 .............................. § 261.4 excludes materials that are not solid wastes for purposes of Subtitlo
C requirements; irrigation return flows are so excluded

CWA Section 402 discharge .............. § 250.40(e)(3) . ........... Part § 261.4 excludes materials that are not solid wastes for purposes of Subtitle
C requirements; discharges permitted under Section 402 of the CWA are
so excluded.. This exclusion does not exclude from Subtitle C regulation
Industrial wastewaters while they are being collected, stored, or treated
before discharge, nor does it exclude sludges that are generated by Indus-
trial wastewater treatment

Source, special nuclear, or by-product § 250.40(e)(4)...__,..... Part 261 ............................ § 261.4 excludes materials that are not solid wastes for purposes of Subtitle
material. C requirements source, special nuclear, or by-product material as detined

by the Atomic Energy Act of 1954, as amended, is so excluded.Section 111 and 112 air emissions ............... § 250.40(e)(5)........ Deleted_............... This exclusion from Subtitle C coverage didn't really "fit" with the rest of the
exclusions, which are of solid or hazardous wastes. Although this oxclu-
sion has been deleted from the regulations, EPA's policy is net to promul-gate any requirements under RCRA which would be Inconsistent with
point source air emission regulations under Sections 111 and 112 of the
Clean Air Act

Disposal of hazardous waste via underground § 250.40(e)(6). ___ §§ 264.11d) and 265.1 (c)(2); Parts As discussed in the Section 3004 preamble in the section on Subpart A to'
Injection. 122 and 123. / quirements. and In the preambles to the Parts 122 and 123 regulations,

the disposal of hazardous waste via underground Injection Is subject to
,certain RCRA requirements.Ocean disposal of hazardous waste..........-. §250.40(e)(7) §§264.1(c) and 265.1(c)(1); Part As discussed in the Section 3004 preamble in the section on Subpart A ro'

122. quirements, ocean disposal of hazardous waste subject to a MPRSA
permit is subject to a RCRA (Part 122) permit by rule.
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B. Subpart B-General Facility
Standards

Subpart B of both Parts 264 and 265
contains a number of discrete sets of
standards, each of which applies to-
owners and operators of all hazardous
waste facilities. The Subpart includes
requirements for waste analysis,
security, inspections, and training-all
of which were contained in § 250.43 of
the proposed rules.

1. Identification Number. Sections
264.11 and 265.11 of Subpart B contain a
standard which requires that the owner
or operator apply to EPA for an
identification code. This requirement
was in the Purpose, Scope, and
Applicability section of the proposed
rules. However, because the standard is
applicable to all facilities, the Agency
believes that it is more logical to include
the standard in the General Facility
section of the final rules.

2. Required Notices. Sections 264.12
and 265.12 require that the owner or
operator of a facility notify the Regional
Administrator at least four weeks in
advance of the date of any shipments of
hazardous waste from foreign sources.
This requirement is a corollary to the
proposed § 250.20(c)(3) standard, which
required generators who ship their
waste to foreign countries to inform the
foreign government having juris'diction
over the facility to which the waste is to
be sent. The Agency believes that this
requirement is necessary in order for
EPA to effectively oversee the
transportation and management of
hazardous waste imported to the United
States.

Sections 264.12 and 265.12 also require
that, before transferring ownership or
operation of a facility during its
operating life, or of a disposal facility
during the post-closure'care period, the
owner or operator must notify the new
owner or operator of the RCRA Section
3004 and Section 3005 requirements. The
Agency has added this requirement to
the final rules in order to minimize the
possibility that an unsuspecting buyer
may purchase a facility, not knowing
that this purchase entails his having to
comply with these Subtitle C
regulations. However, it should be noted
that if the "old" owner or-operator fails
to comply with this standard, the "new"
owner or operator is still required to
comply with all applicable RCRA
regulations, including those in Part 122
establishing requirements for permits.

Section 264.12 also requires the owner
or operator of an off-site facility to

inform the generator in writing that the
facility has the appropriate permit(s) for,
and will accept, the generator's waste.
The Agency believes this provision,
which was suggested in the comments,
is necessary for the proper functioning
of the manifest system, because Part 262
requires that generators send their
hazardous waste only to a facility with
appropriate permits for the waste (or to
facilities whose owner or operator has
interim status). A written certification
by the facility owner or operator thus
assures the waste generator that the
requirements of Part 262 are satisfied. It
also avoids the potential problem of a
generator designating a facility on the
manifest which has the appropriate
permits for his waste, but which has not
agreed to accept the waste.

The rest of this section of the
preamble discusses the comments
received on the proposed § 250.43
standards contained in this Subpart.

3. General Waste Analysis. The
purpose of the proposed waste analysis
standards was to ensure that owners or
operators possessed sufficient
information on the properties of the
wastes which they managed, to be able
to treat, store, or dispose of their waste
in a manner which would not pose a
threat to human health or the
environment. The proposed standards
included requirements which specified
the level of analysis to be performed on
wastes managed at facilities, theminimum frequency with which these
analyses were to be repeated, and the
properties of the waste which were to be
determined to verify the identity of each
truckload, shipment, or batch of
hazardous waste managed at facilities.

The Agency received many comments
which stated that the generator should
be required to provide the owner or
operator with the information needed to
comply with the Section 3004 waste
analysis standards, because the
generator is more familiar with the
properties of the waste than is the
owner or operator, and it would thus be
less expensive for the generator to
conduct the required analysis. The
Agency believes, however, that although
many generators may be familiar with
the properties of the waste which they
generate, there are many companies
which generate waste about whose
properties the generators know very
little. In the latter case, for those
companies lacking analytical equipment,
the cost of sending their waste to
commercial laboratories for analysis is

comparable to the cost of analysis at
facilities with on-site labs, or facilities
which sub-contract their analytical
work. In addition, many generators will
not have the "hands on" knowledge of
the information needed to treat, store, or
dispose of the waste at any particular

-type of facility. Owners or operators will
necessarily be in a better position to use
that knowledge. The Agency believes
that the approach taken in the proposed
rules (whereby owners or operators can
either conduct the analysis themselves
or acquire the analysis from the
generator) provides as flexible and cost
effective a means as that suggested by
the commenters, to ensure that owners
or operators obtain the information
needed to manage hazardous waste.

A number of commenters suggested
that the regulations should specify that
the waste analysis required under the
Section 3001 regulations satisfies the
requirements for waste analysis
required under Section 3004. The
Agency does not agree with these
commenters because the information
needed to characterize a waste (as
required in proposed § 250.13) may
overlap with, but is not identical to, the
information needed to manage a waste
(as required in proposed § 250.43). For
example, to treat a waste, one needs to
know not only the chemical composition
of the waste, but also the compatibility
of the waste with the techniques and
chemical reagents used at the facility to
treat the waste. The waste analysis
required under Section 3001 may not
provide the latter type of information.
and thus, does not fully satisfy the
requirements for waste analysis
prescribed under Section 3004. However,
the standard has been revised to make it
clear that data developed pursuant to
Section 3001 may be included in the
data base that the owner or the operator
compiles to comply with the Section
3004 waste analysis standards.

Several commenters felt that the
nature and the scope of the required
analysis should be more specific. The
Agency purposely wrote objective-
oriented waste analysis standards in
proposed § 250.43 because the
information needed to treat, store, or
dispose of waste differs depending on
theomethods used to manage waste (e.g.,
the information needed to incinerate
waste differs from that needed to
neutralize waste). However, the Agency
agrees that the regulations can be
somewhat more detailed regarding the
standards for waste analysis. For this
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reason, in addition to the general waste
analysis standards which apply to all
facilities, the final rules also include, in
most technical sections of the
regulations, waste analysis standards
specific to the management method
regulated in that particular section. For
example, the § 265.345 standards for
incineration contain specific parameters
(e.g., halogen and sulfur content and
heating value) for which waste must be
analyzed before it is incinerated. By
including the more detailed
informatiornal requirements in the
technical sections of the regulations,
while leaving the more general
requirements in the general facility
section of the regulations, the Agency
believes that the regulations are specific
enough so that owners or operators will
know what is expected of them,-and yet
are flexible enough so that an owner or
operator will only be required to
conduct analyses which are appropriate
for the management methods used at his
facility.

Several commenters objected to the
minimum annual retesting requirement,
stating that it was unnecessary to re-
analyze waste when the owner or
operator is confident that the properties
of the wastes are unchanged.

The Agency believes that the
properties of most waste streams vary
within the course of a year, and
therefore most owners or operators
should re-analyze waste, at least
annually, to determine if such variations
will influence the effectiveness of the
method used at the facility to manage
waste. However, if the owner or
operator correctly believes that the
properties of the waste which he
manages will not change, then to re-.
analyze the waste'would be an I
unnecessary expense. Therefore, the
minimum annual retesting requirement
has been deleted from the revised rules.
However, the regulations do require '
that, at a minimin, waste must be re-
analyzed (1) when the owner or operator
is notified, or has reason to believe, that
the process or operation generating the
waste has changed in a way that would
lead him to believe that the hazardous
property or characteristics of the waste'
would change, and (2) for off-site
facilities, when the results of the
verification analysis required in
§ § 264.13 and 265.13 indicate that the
composition or characteristics of the
waste do not match the identity of the
waste designated on the accompanying
manifest.

Objections were also raised regarding
the requirement to analyze waste for the
four properties specified in proposed
§ 250.43(h) (i.e. physical appearance,

specific gravity, pH, and vapor
pressure), because analysis for these
properties is not appropriate for all
categories of waste. Many commenters
also felt that to require owners or
operators to sample each truckload of
waste for these four properties was
unreasonable for multiple truckloads of
waste which have uniform physical and
chemical characteristics.

The Agency agrees that measuring for
the.four properties specified in proposed
§ 250.43(h) may be inappropriate for
certain categories of waste and may be
unnecessary for multiple truckloads of
uniform waste. Therefore, the four
properties have been deleted from the
waste analysis standards. Instead, the
final rules require that owners or
operators develop and follow a waste
analysis plan which specifies the tests
to be used, and the frequency with
which these tests will be conducted, to
determine the identity of incoming
waste managed at the facility. The plan
must be prepared and followed during
interim status. The Regional
Administrator may request the plan at
any time after the effective date of these
regulations. The Agency also will review
the content of the plan when it evaluates
the facility's permit application. Where
the Regional Administrator believes that
the facility's waste analysis plan is
inadequate, he will require that the plan
be modified to include procedures which
he believes are appropriate to determine
the identity of incoming waste to the
facility.

In addition to the procedures used to
determine the identity of incoming
waste, the final rules also require that
the facility's waste analysis plan
describe:

(1) the parameters for which each
waste will be analyzed in the detailed
chemical and physical analysis required
for each waste managed at the facility;

(2) the test methods to be used to test
for these parameters; and

(3) the sampling methodology which
will be used to obtain representative
samples of the waste to be analyzed.

The Agency believes that the
requirement for developing and
maintaining a waste analysis plan v ll
not only allow owners or operators to -
tailor their waste analysis procedures to
the type of wastes and techniques which
the facility uses to manage these wastes,
but will also provide the Agency with a
review mechanisni which will encourage
owners or operators to conduct thorough
analyses of the wastes which they
manage. Compliance with the self-
developed waste analysis plan, as with
the other plans required in these
regulations is a separate, enforceable,
regulatory requirement.

EPAjs promulgating waste analysis
requirements in Part 265, but will accept
comments on their appropriateness as
interim status standards because they
were not specifically proposed as
interim status standards,

4. Security. The purpose of the
proposed security standards was to
prevent the unknowing or unauthorized
entry of people or livestock onto the
active portions of facilities. To
accomplish this objective, the proposed
rules included requirements which
specified the height of the fence, the
means to control entry at the gate, and
the height of the letters on the warning
sign which was to be posted at the
entrance to the active portion of the
facility. However, the proposed rules
contained rather flexible variances from
the specific requirements for fences and
signs.

Most of the comments received on the
security standards addressed the
requirement for a six-foot fence. The
majority of the commenters felt that the
standard should allow means other than
a six foot fence (or the alternatives
specified in the "note" to the standard)
to prevent entry onto a facility. Several
commenters suggested that the standard
be written in terms of a performance
standard, and a few commenters noted
that the implicit performance standard
in the proposed rules, which required
theprevention of unauthorized entry
onto a facility, should be changed to
require the deterrence of unauthorized
entry onto a facility, because it is
impractical to construct a non-climbable
fence. In addition, a number of
commenters suggested that facilities
should not have to comply with the
security requirements if the wastes are
sufficiently benign so that people need
not be kept away from the site.
Furthermore, a few commenters pointed
out that the active portion of a facility
should not have to be surrounded by a
fence if the active portion is located
within a facility or plant that meets the
security requirements.

In response to these comments, the
security standards have been rewritten
to include the general performance
standard that a facility's security system
ihust prevent the unknowing enlry of
people, and minimize the potential for
the un'authorized entry of people or
livestockonto the active portions of
facilities. The final rules contain two
conditions for. an exemption from the
performance standard: (1) if
unauthorized or unknowing entry will
not result in injury to people or livestock
who might enter the facility, and (2) If
such entry will not result in injury to the

'environment (e.g., as a result of
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disturbing the waste or the equipment
within the active portion). Because these
two conditions are rarely concurrently
satisfied, the Agency does not expect
that many sites will be exempt from the
security requirements.

To indicate how to comply with the
general performance standard, a
revision of the proposed fencing
requirement has been provided in the
final rules. The height of a fence, if used,
is not specified, and alternatives to
fences are allowed. In addition, the
standard has been made more flexible
by allowing the use of an around-the-
clock surveillance system, instead of the
physical barrier (i.e., a fence) specified
in the proposed rules, to control entry
onto a facility. The Agency believes that
a continuous surveillance system can be
as effective as a physical barrier to
control access to the active portion
because, when an unauthorized person
approaches this area, facility guards or
facility personnel can ensure that the
person does not enter the active portion.

The Agency agrees that when access
to the facility is already controlled by an
adequate security system, to erect a
fence or other barrier around the active
portion would not provide additional
protection to human health and the
environment. Accordingly, EPA has
clarified the regulations so that an
owner or operator can demonstrate that
the active portion of his facility complies
with the security regulations, based
upon the security system of the facility
(or the manufacturing operation) within
which the active portion is located.

In addition, a number of commenters
pointed out that the proposed standard,
which only required signs to be posted
at the gates to the active portion of the
facility, could result in inadequate
warning to unknowing persons
approaching facilities where fences are
not used to control access to the facility.
For this reason, several commenters
suggested that the standard should
require that signs be posted in sufficient
numbers to be seen from any approach
to the active portion of the facility.

The Agency agrees that because the
security systems (including fences) used
to control access to facilities will not be
impenetrable, signs should be posted
along the periphery of the active portion
to warn unknowing people that entering
onto the active portion is potentially
hazardous. Therefore, EPA has taken
the commenters' suggestion and has
revised the requirement for the
placement of the warning signs.

Although the Agency received no
criticism of the four-inch lettering
requirement for signs, the underlying
theme of the majority of the comments
was that the proposed security

standards were too specific. Because the
Agency believes that the four-inch
lettering requirement may have been too
inflexible, a more performance-oriented
provision, which requires that the
warning on the sign be legible from at
least 7 meters (25 feet), has been
substituted for it in the final rules. This
new approach will provide more
flexibility.

The Agency believes that because the
"note" to the proposed standard
provided a variance to the requirement
for the statement: "Warning-
Unauthorized Personnel Keep Out" on
the sign, no comments were received on
this aspect of the standard. The Agency
believes that a variance to the wording
requirement should be retained in the
final rules for existing signs, because it
would be unnecessarily expensive to
replace signs at facilities which do not
contain the exact wording specified in
the final standard, but which
nonetheless give adequate warning to
unknowing people to stay away.
However, to make sure that the new
signs posted at hazardous waste
facilities are uniform, the Agency
believes that they should contain the
wording specified in the standard.
Therefore, in the final rules, the variance
to the mesqage on the sign only applies
to existing signs.

In addition, the Agency has
substituted the word "danger" for
"warning" in the final rules. The reason
for this change is that word "danger,"
more than "warning," indicates the
potential for harm.

5. General Inspection Requirements.
§ 250.43-6 of the proposed regulation
specified seven parts or aspects of a
facility which owners or operators were
required to inspect daily for specific
signs of deterioration or malfunction.
Owners or operators were also required
to record observations noted during the
inspection in the facility's operating log.
I The Agency received many comments

concerning the specific listing of
required inspection items (i.e., dikes,
fences, etc.) and the absolute
requirement for daily inspections.
Several of the commenters noted that
for some of the listed items (for
example, fugitive emissions), the
required inspections were either not
applicable to all facility types, or would
be impractical to implement. Others
noted that such a list could not include
all of the possible items which should be
inspected. As for inspection frequency,
many of the comments argued that daily
inspections are simply unnecessary.
They pointed out that, in many cases,
the rate of deterioration is so slow (in
the corrosion of tanks, and the erosion
of dikes, for example) that occasional

inspections are sufficient to reveal any
problems long before failure occurs.

The thrust of these comments was
that the specific items to be inspected
and the frequency of inspection should
be determined by the owner or operator
on a case-by-case basis. The Agency
agrees, and has revised the regulations
to require the owner or operator to
develop and follow his own written
inspection schedule. This will be based
on the facility's criticial processes,
equipment, and structures, and on the
potential for failure and the rate of any
deterioration processes (corrosion.
erosion, etc.) which may lead to failure.
Compliance with the plan is a separate,
enforceable regulatory requirement.

During the permitting process, the
Agency will review the inspection
schedule for its adequacy in protecting
human health and the environment, for
comprehensiveness, and for consistency
with inspection schedules for similar
facilities. The Agency will also assist
the owner or operator in optimizing the
efficiency and effectiveness of the
schedule based on its experience with
similar facilities. During interim status,
consultation and review with the
Agency will not normally be required.

The Agency realizes that not all
owners or operators are equally
knowledgeable. Therefore, EPA has
retained minimum specific inspection
requirements, which include some
obvious inspection points, and some
minimum frequencies for inspecting
them. These requirements have been
incorporated into the regulations for
specific facility types (tanks, surface
impoundments, etc.) to clarify how they
are to be applied to these facilities.

The final rules also require the owner
or operator to make a record of all
inspections, and to keep it on file for
three years. In addition to information
on the observations, this record must
specify when the inspection was made,
who made it, and when any repairs
were made. The record can take the
form of an inspection checklist; this
would combine the recordkeeping with a
useful inspection procedure. In any case,
the record will help assure the Agency
that the owner or operator is in fact
conducting inspections, and is making
any needed repairs. Additionally, should
an environmental or human health
incident actually occur, these records
will help to reconstruct the events that
led to it, and may also provide a
valuable resource for any emergency
decisions. As one incidental benefit, the
record will help management audit the
reliability of equipment, the e iiency of
maintenance activities, and the
effectiveness of the inspection schedule.
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6. Personnel Training. The purpose of
the proposed training requirements was
to reduce the potential for mistakes
which might threaten human health or
the environment by'ensuring that facility
personnel acquire expertise in the areas
to which they are assigned. The
proposed standards included
requirements which specified the time
by which facility personnel must obtain
the training necessary to do their jobs,
the records to be maintained at the
facility of the training received by its
employees, and the minimum frequency
with which the initial training received
by the employees must be reviewed. In
addition, the proposed rules required
facility personnel to be familiar with the
facility's contingency plan.

Many of the comments received on
the proposed rules addressed the format
and content of the required training
programs. Some commenters suggested
that the standards allow in-house
training programs and on-the-job
training in place of the formal classroom
instruction in hazardous waste
management required ii the proposed
rules. Several other commenters
requested that the regulations specify'
the type, length, and intensity of the
courses of instruction to be administered
to facility personnel.

The Agency agrees that formal
classroom instruction may not always
be the best approach to training, and
that supervised on-the-job training is a
valid substitute for, or supplement to,
formal instruction. Accordingly, the final
training standards reflect the Agency's
acceptance of in-house training
programs and on-the-job training ad a
means of complying with the training
requirements. However, the content,
schedule, and techniques to be used in
the on-the-job training program must be
described in the training records
maintained at the facility and will be
subject to approval during the permitting
process; Compliance with the program
described in-the training records is a
separate, enforceable regulatory
requirement.

Given the variability in waste types,
management processes, and employee
functions at hazardous waste facilities,
the Agency believes that it is neither
necessary nor desirable to rigidly
specify training courses in regulations.
However, the Agency is preparing a
training manual which will provide-
advice on desirable types of instruction
for the various jobs carried out at
hazardous waste management facilities.

Several commenters were concerned
that the six-month period for complying
with the training requirements maybe
too short, because there may be a

shortage of formal training programs in
hazardous waste management.

The Agency believes that its
acceptance of.supervised on-the-job
training to achieve compliance with the
training requirements will help to offset
the problems caused by.a possible
shortage of formal training programs.
Where formal programs are unavailable,
a facility can use in-house training
programs and supervided on-the-job
training to provide the required training.
Because the majority of the Phase I
standards are non-technical (e.g., the
manifest and recordkeeping
requirements), the Agency believes that
most training can be conducted in-
house. When the Phase II standards are
promulgated, facility personnel will
have another six months from the
effective date of the Phase H standards
to acquire the expertise needed to
comply with the additional standards.
Thus, the shortage in formal courses in
hazardous waste managment should not
cause facility personnel to miss the
deadline by which compliance with the
training requirements-must be achieved.

Commenters suggested that the six-
month "grace period" for untrained
employees should not be extended to
employees hired after the effective date
of these regulations. Work and training
schedules may-make that an impractical
requirement, but the Agency has
decided, for safety reasons, to require
that untrained employees work only in
supervised positions.

A number of commenters were also
concerned that the requirement for
detailed written job descriptions might
lead to union'grievances and arbitration.
For this reason, the commenters
suggested that the standari be revised
to allow the job descriptions to be
written in a manner similar to
descriptions for other similar positions
in the same company location or
bargaining unit.

It was not the Agency's intent 'to
interfere in labor-management issues.
EPA's only interest in the job
descriptions of facility personnel is to
enable the Agency to determine if each
person is receiving a level training that
is commensurate with the person's
duties and responsibilities. Since the
Agency believes that the suggested
revision of the recordkeeping
requirements will not diminish the
Regional Administrator's ability to make
this determination, the standards have
been revised according to the
commenters' suggestion.

Two other standards have now been
placed with the training requirements.
The first of these standards specifies the
length of time the facility must keep
training records. This requirement was

proposed in the section of the
regulations dealing with Manifest,
Recordkeeping, and Reporting (§ 250.43-
5). However, in order to reduce the need
to cross-reference within the
regulations, the Agency has decided to
place all of the recordkeeping standards
which deal with training into the section
of the regulations on training. Similarly,
the elements of the facility's emergency
response procedures with which facility
personnel must become familiar have
been incorporated into the training
requirements.

7. General Requirements for Ignitable,
Reactive, or Incompatible Wastes. As
discussed earlier, the Agency has added
general requirements for handling
ignitable, reactive, or incompatible
wastes in § 265.17 of the interim stattis
standards. In the Phase II regulations,
the Agency plans to amend Part 264 by
moving § 264.36 to a new § 264.17(a),
and by adopting § 265,17(b) as a new
§ 264.17(b). Therefore, the Agency will
use any comments on § 265.17 for that
purpose also.

As the present definition of
incompatible wastes reveals, the
problems posed by incompatible wastes
fall into two general areas. The first
covers wastes which are incompatible
with the materials containing them
because they would corrode or
otherwise cause the decay of those
materials. The standdrds In the
substantive regulations were drawn
from the proposed standards for storage
generally: tanks, containers, treatment
generally, basins, and chemical,
physical, and biological treatment
facilities, and now are applied to waste
piles as well, because they pose similar
problems. The Agency has chosen
slightly different solutions to these
problems for containers, tanks and
treatment facilities, and waste piles.
These solutions are discussed in the
separate sections for these types of
equipment or facilities.

The second and broadest group of
problems is the potential for the creation
of harmful reactions or substances
during the mixing of incompatible
wastes and the treatment of ignitable or
reactive wastes. The proposed definition
ofincompatible wastes, Appendix I to
Subpart D of proposed Part 250, and the
Note to proposed § 250.45(c) indicated
that a variety of substances and
reactions were of concern. The present
definition and substantive regulations
have been drawn from these proposed
regulations with some modifications.

The regulations and Appendix V have
been coordinated, as suggested in part
by one commenter. Several standards
have'been deleted. The part of the
proposed definition concerning the
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volatilization of ignitable and toxic
chemicals has been partly subsumed
into the parts covering production of
flammable or toxic fumes and gases. As
explained elsewhere, further regulation
of volatile waste is being postponed.
The part of the proposed definition
covering shock-sensitive, friction-
sensitive, and similarly unstable
substances has been deleted because
reactive substances are adequately
covered in the sections dealing directly
with them, and there are few or no
damage incidents resulting from the
production of such substances from non-
reactive wastes. The detailed air
emission formulas in the Note to
proposed § 250.45(c) have been
eliminated in response to comments that
the OSHA standards employed there
were not generally appropriate for the
circumstances of waste treatment,
storage, and disposal facilities.

Finally, Appendix I to Subpart D of
proposed Part 250 indicated in Groups
2-A and 2-B that toxic wastes were
incompatible with flammable or
explosive wastes because mixtures of
them would release toxic substances in
fires or explosions. No comments were
received on this standard, but the
Agency is still considering whether and
how toxic and ignitable, flammable, or
reactive wastes or materials should be
segregated during treatment, storage, or
disposal in order to avoid the release of
toxic substances in case of fire or
explosion. Th6 problem is compounded
by the fact that some toxic substances
are themselves ignitable, flammable, or
reactive. This portion of the Appendix
(now Appendix V to Part 265) has been
deleted for the time being, and the
Agency solicits comments on this
problem.

Many commenters pointed out that
incompatible wastes such as acids and
bases are frequently mixed so that they
will neutralize each other, and that this
may be done safely so that violent
reactions are avoided. Consequently, the
regulations have been modified to allow
mixing incompatible wastes if the
general standards described below are
complied with. In addition, contrary to
the contention of one commenter,
materials other than wastes, sdch as
treatment reagents or non-hazardous
wastes, may be incompatible with
hazardous wastes and are therefore
included in the incompatible waste
regulations. These requirements have
been extended to storage facilities as
well as treatment and disposal facilities,
because they can experience similar
problems when incompatible wastes are
mixed. If facility operators mix
incompatible wastes, they must

anticipate the reactions which may
occur and the substances which may be
formed, and control the mixing so as to
avoid or control the reactions and
substances produced.

The general standards in § 285.17(b)
are intended to insure that several
undesirable results are avoided when
ignitable or reactive wastes are handled
or incompatible wastes are mixed.
Extreme heat or pressure, fires or
explosions, violent reactions, and
damage to the structural integrity of the
device or facility containing the waste
are clearly undesirable because of the
likelihood that they will cause or lead to
injury or death of facility personnel, and
the spread of toxic wastes into the
environment. These standards were
uncontroversial. The production of
uncontrolled flammable fumes or gases
in sufficient quantities to pose the risk of
fire or explosion is undesirable for
similar reasons. The creation of
uncontrolled toxic dusts, mists, fumes,
and gases in sufficient quantities to
threaten human health is also
prohibited, in order to protect both
facility personnel and people off-site.
The Agency is primarily concerned here
with gases such as chlorine, hydrogen
sulfide, and hydrogen cyanide, which
some mixtures of wastes or waste
treatment processes may produce. As
explained elsewhere, the Agency need
not rely on the Clean Air Act to regulate
airborne emissions from hazardous
waste facilities.

Finally, because the possible
undesirable results from the mixing or
handling of wastes may be enormously
varied, the general regulations prohibit
the creation of conditions like the ones
mentioned above which threaten human
health or the environment. This
standard requires ownets and operators
of facilities to be aware of the possible
results of treatment, storage, or disposal
of ignitable or reactive wastes, and the
commingling of incompatible wastes, to
avoid conditions which would pose
threats to human health or the
environment similar to the ones
specifically listed in the regulation.

The regulations on ignitable or
reactive wastes are typically more
restrictive than those on incompatible
wastes. While incompatible wastes
require attention primarily at the time
they are introduced into a facility or
treatment process, ignitable or reative
wastes pose a continuing danger of
ignition or reaction, and require
continuing protection from conditions
which would cause them to ignite or
react. This is sometimes practical in
containers, tanks, and waste piles.
However, since landfills, surface

impoundments, and land treatment
facilities generally cannot be managed
so that this protection is provided.
ignitable or reactive wastes may be
placed in such facilities only if they are
treated before or immediately after
placement in the facility so that they are
no longer ignitable or reactive. This
relaxation of the complete bar in the
proposed rule responds to comments
indicating that such treatment is not
uncommon and should not be
prohibited. The regulations require that
this treatment meet the same standards
applied to the mixing of incompatible
wastes.

The Agency is currently considering
adding another class of incompatible
wastes to these regulations. It would
declare incompatible those wastes
which would solubilize or otherwise
mobilize another hazardous waste or
constituent in a landfill, land treatment
facility, or surface impoundment, and
thus increase the likelihood that the
mobilized waste or constituent would be
leached into ground water. Because the
potential scope of this concept is so
broad-even water could be considered
incompatible with many wastes-the
Agency currently believes that it would
be most practical to implement such a
regulation by listing only specified pairs
of wastes as being incompatible. Those
currently under consideration are:

(1) PCBs and organic solvents,
(2) Organic pesticides and organic

solvents, and
(3) Metal-containing wastes and acids.
The first material in each of these

pairs can be substantially mobilized by
the second, but may be relatively
immobile in its absence. It therefore
seems prudent to dispose of such pairs
in separate landfill cells, land treatment
areas, or impoundments. The Agency
requests comment on this concept of
incompatibility, on these and other
possible pairs of wastes which might be
listed as incompatible under this
standard, and on circumstances under
which these wastes can safely be
commingled in land disposal facilities.

C. Subpart C-Preparedness and
Prevention and Subpart D-Contingency
Plan and Emergency Procedures

Section 250.43-3 of the proposed rules
contained three general types of
provisions: (1] Requirements for
developing contingency plans for
effective action to minimize
unanticipated damage from the
treatment storage, or disposal of
hazardous waste; (2) requirements for
preparedness and prevention measures
to minimize the need for ever using
contingency plans, and (3) requirements
for emergency response measures to be
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taken during and after situations in
which a contingency plan is
implemented. In the final rules,
standards for preparedness and
prevention have been made a separate
Subpart because: (1) They contain
explicit facility requirements (e.g., fire
protection equipment, and aisle space)
which are independent of the
implementation of a facility contingency
plan; (2) it is more logical to discuss
preparedness and prevention aspects of
facility operations before dis.cussing
planning for and response to
emergencies which may or may not
occur; and (3) placement of the three
types of standards in'the same section
in the proposed rules tended to be
confusing because the requirements for
developing and implementing the
contingency plan were interspersed wit
requirements for preparedness and
prevention. However, preparedness and
prevention, contingency plans, and
emergency response are all discussed in
this section of the preamble because
they are closely related, and many of thE
comments received on these
requirements addressed all of them
simultaneously.

The final Part 264'and 265 Subpart C
prepd-redness and prevention rules are,
intended to minimize the possibility of
and effect of a release, fire, or explosion
which could threaten human health or
the, environment. They require that
facilities have, where necessary,
internal communications or alarm
systems, equipment capable of
summoning external emergency
assistance from local agencies, fire
control equipment, spill control
equipment, and decontamination
equipment. This equipment, where
required, must be routinely tested, and
maintained in proper operating
condition.

Subpart C also requires that
employees operating the facility have
immediate access to both internal and
external communications systems,
where these are required. In addition,
where needed, aisle space must be
maintained to allow the unobstructed
movement of emergency equipment to
any area of facility operation.
Precautions to prevent accidental
ignition or reaction of waste are
specified. And lastly, facility owners or
operators must attempt to make
arrangements for local authority to
provide emergency support, where this
is appropriate.

The final Part 264 and 265 Subpart D
contingency plan rules are intended to
minimize hazards to human health and
environment in the event of fires, -
explosions, or any unplanned sudden or

non-sudden release of hazardous waste
to air, soil, or surface water. The
contingency plan must include:

* A description of the planned
response to emergencies at the facility,

* Any arrangements with local and
State agencies to provide emergency
response support, where needed,

o A list of the facility's emergency
coordinators,

* A list of the facility's emergency
equipment, and

* An evacuation plan, where
necessary.

Rules for.distributing and amending
the plan are specified, as is the
requirement that a facility emergency
coordinator be either present, or on call,
whenever the facility is in operation.

Provisions for emergency procedures
slecffied in Subpart D of the final rules
include:

- Immediate notification of
employees, and local, State, and Federal
authorities of'any imminent or actual
emergencies, -

e Immediate assessment of possible
hazards to the environment and human
health outside the facility,

* Measures to preclude the spread of
fires and-explosions to other waste,

" Proper management of residues,
" Rehabilitation of emergency

equipment and notification of
authorities before operations are
resumed, and

e Recordkeeping and reporting to EPA
on the nature and consequences of any
incident that requires implementing the
contingency plan.

Commenters from many organizations
submitted numerous comments on the
proposed requirements for contingency
plans, preparedness, and emergency
response. Highlights of these issues are
discussed below:

1. Defer Regulations Until Permit
Issued, Some commenters suggested that
the contingency plan, preparedness, and
emergency response requirements
should be negotiated when a permit is
issued, and thus should not apply to
facilities during the interim status
period.

The Agency sees no reason to delay
implementing these requirements until a
permit is issued. Most of the
requirements are explicit and
straightforward, and therefore, do not
require negotiation with or
interpretation by the Regional
Administrator before they can be
implemented. Those proposed
requirements which might have been
interpreted as requiring negotiation with
EPA, have been rewritten to eliminate
the need for interaction with the Agency
during the interim status period. For this
reason, some of the final Part 265 rules

applicable during interim status are
written differently than the
corresponding Part 264 rules.

2. Tailor Rules to Circumstances.
Many commenters felt that the proposed
contingency plan, preparedness, and
emergency response provisions should
be restructured to allow requirements to
be tailored to particular circumstances.
In the same vein, other commenters
complained that the proposed provisions
were overly restrictive for some types of
facilities (e.g., facilities which handled
only "low" hazard waste, such as utility
boiler fly ash or waste oil).

The Agency recognizes that there are
different types of facilities handling
many different kinds of wastes In
widely differing circumstances with
respect to climate, proximity to people,
etc. In the proposed rules, the "Notes"
following certain provisions provided
some flexibility to account for these
differences. In the final rules, these
"Notes" have been incorporated into the
regulations. Further, the Agency has
expanded the concept of case-by-case
determination of appropriate
requirements with many revisions
throughout the final rules to $rovide
greater flexibility. In addition,
requirements specific to particular
circumstances (e.g., ignitable and
reactive waste) have been clearly
identified in the final rules.

3. Protection Inside Versus Outside
Facilities. Several commenters
questioned whether the proposed
contingency plan and emergency
response provisions were designed to
deal with the potential for damage to
human health and the environment both
inside and outside hazardous waste
facilities.

RCRA's mandate to protect human
health and the environment is not
limited to dangers occurring outside
hazardous waste management facilities.
In fact, many of the damage cases cited
in the background documents involve
death or injury to facility personnel, as
well as threats to people outside the
facility.

The Agency is concerned about the
health and safety of facility personnel,
The RCRA Section 3002 regulations for
waste manifests and waste shipping
container labeling and marking, and the
Section 3004 waste analysis, training,
inspection, and facility design and
operation regulations, are designed,
among other things, to reduce hazards to
facility personnel.

In addition, the RCRA contingency
and emergency response plans should
include steps to respond to both internal
and external threats. In designing
internal plans to respond to employee
health threats, however, respondents
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must recognize that primary
responsibility for regulating workplace
health and safety rests with the
Occupational Safety and Health
Administration of the Department of
Labor.

4. Delete Contingency Plan. Some
commenters felt that the provision
regarding the proposed contingency plan
provision was unnecessary and should
be deleted, because the Spill Prevention,
Control, and Countermeasures (SPCC)
plan required by the Clean Water Act
would be sufficient to fulfill contingency
planning requirements for hazardous
waste management facilities.

The Agency disagrees with this
comment. The universe of facilities
which are currently required to have an
SPCC plan is not identical to the
universe of hazardous waste facilities
controlled under RCRA. Further, the
proposed rules for RCRA contingency
plans are not identical to the SPCC plan
requirements, and the SPCC plan is not
an adequate substitute for RCRA
contingency plan requirements.
However, the two plans can be
complementary. (See later discussion.)

5. Ground- Water Contamination.
Commenters were concerned that the
proposed rules seemed to address only
acute emergencies, and argued that the
contingency plan should include the
responses to be taken if ground-water
contamination were detected.

The Agency agrees that the discharge
of any hazardous waste, whether
sudden or non-sudden, is a potential
threat to people or the environment, and
therefore, is of concern to the Agency.
However, the Agency has concluded
that the ground-water monitoring
regulations, rather than the contingency
plan regulations, are the appropriate
place to deal with contingency planning
and response to ground-water
contamination incidents. The final
ground-water monitoring rules include
requirements for evaluating ground-
water analyses, and requirements for
planning and describing the response
required where a potential ground-water
problem is identified.

6. Implementation of the Contingency
Plan. Several commenters suggested
that the final rules should make it clear
that the provisions of the contingency
plan need only be implemented in the
event of a discharge or release of
hazardous waste from the facility which
has the potential for damaging human
health or the environment.

It was not the Agency's intention to
require facility owners or operators to
invoke their contingency plan when
insignificant amounts of hazardous
waste are released (e.g., very small
spills or a leaking valve). The final rules

have been reworded to better reflect the
Agency's original intent.

7. Submission of Contingency Plans.
The proposed rules required that copies
of the contingency plan and any
amendments be filed, as soon as they
were prepared, with the Regional
Administrator, and local agencies that
might be called upon to provide
emergency services. Also, the
contingency plan was to be submitted to
the Regional Administrator as part of
the facility permit application. Many
commenters argued that facility owners
or operators should be required to
maintain contingency plans on file, but
not be required to submit plans and
amendments to the Regional
Administrator or to local emergency or
health agencies. The commenters
offered the following reasons to support
their position:

SPCC plans are required to be
available for inspection, but are not
required to be submitted; RCRA plan
requirements should be consistent with
this.

Contingency plans are amended
frequently; it is burdensome to everyone
to file amended plans.

Local authorities may refuse to accept
plans; therefore, the rule is
unenforceable.

Plans submitted to local authorities
are relegated to obscure files; therefore,
the rule is useless.

Similarly, some commenters felt that
contingency plans should be filed with
local authorities only when a release of
hazardous waste would require their
response or endanger those under their
protection, or when a facility handles
"extremely" hazardous waste.

The Agency believes that the
contingency plan requirement is an
important part of the overall RCRA
Section 3004 standards, and that EPA
should ensure that each facility has an
acceptable plan. Because the Agency
accomplishes this by requiring that a
contingency plan be:

Prepared by each facility,
Amended as necessary,
Made available to EPA inspectors

during on-site reviews, or to the
Regional Administrator when requested,
and

Submitted to EPA as part of the
permit application, the Agency agrees
that contingency plans and revisions
need not be submitted routinely to EPA.
This approach is consistent with SPCC
plan requirements, which are being
revised to require that plans be
submitted to EPA only upon request of
the Regional Administrator.

However, the Agency disagrees with
the commenter's arguments regarding
the need for local authorities to have an

up-to-date facility contingency plan. The
final rules require that the contingency
plan must be amended in the following
cases:

If there are revisions to applicable
regulations (interim status);

If there are revisions to the facility
permit (permitted status);

If the plan fails in an emergency;
If there are changes in the facility

design, construction, operation,
maintenance, or other circumstances
that materially increase the potential for
fires, explosions, or releases of
hazardous waste or change the response
necessary in an emergency;

If there are changes in the person(s)
qualified to act as facility emergency
coordinator;,

If there are changes in the emergency
equipment at the facility.

The Agency believes that all these
reasons for amending the plan are
important, and that local authorities,
where appropriate, have a need to know
about these changes. The first four cases
could involve significant amendments to
a facility's contingency plan, but such
amendments should occur infrequently.
The last two cases may occur more
often, but the change and notification
requirements are not burdensome.

The proposed rule required facility
owners or operators to file contingency
plans with local authorities. It did not
require these authorities to accept them.
The Agency believes that most local
authorities are responsible and
competent, and that they rarely will
reject facility plans or relegate them to
obscure files. Nevertheless, if they do
refuse to accept a facility's plan, the
facility owner or operator will have
complied with the rule if he can
document in the operating record that he
submitted a contingency plan to local
authorities.

The proposed rules used the phrase
.. . who may be called upon to provide

emergency services." This phrase means
that a contingency plan need not be filed
with local authorities if the nature of the
waste handled at a facility, or if the
internal emergency response
capabilities at the facility, are such that
local authorities will not be called upon
to provide services either to the facility
or to people outside the facility. This
provision has been retained in the final
rules.

8. Confidential Information. Several
commenters claimed that facility
contingency plans frequently contain
confidential information which
companies would insist not be
maintained in public files. Therefore, the
commenters felt contingency plans
should not be submitted to EPA (or by
extension, to local authorities), but
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rather maintained on the facility
premises open to EPA inspection.

The contingency plan must be
submitted to EPA with Part B of the
permit application under 40 CFR Part
122, and will become a condition of any
permit issued. The permit regulations
state that permit-related information,
asserted to be confidential at the time it
is submitted, will be disclosed by EPA
only in accordance with the procedures
in 40 CFR Part 2. Because the
contingency plan will be part of the
permit, portions of contingency plans
asserted to be confidential will be
available to the public only in
accordance with 40 CFR Part 2.As stated earlier, the Agency believes
that where appropriate to protect human
health and the environment in
emergencies, it is vital that local
authorities have up-to-date facility
contingency plans in their possession. A
facility's contingency plan need not
contain details of proprietary processes
or operations. For this reason, the
Agency does not believe that
contingency plans often, if ever, need to
be confidential.

9. Insufficient Time for Plan
Submission. A few commenters stated
that: "Requiring the submittal of an
SPCC plan as part of a [RCRA] permit
application is unreasonable since the
development of an adequate and
effective SPCC plan may require a
significantly greater period of time than
available between promulgation of the
[RCRA] regulations and submissions of
a [RCRA] permit application."

As described in the preamble
discussion entitled "Interim Status
Standards", to qualify for interim status,.
facilities must submit the Part A permit
application to EPA within six months
after promulgation of the RCRA Section
3001 regulations. They must submit Part
B'of the permit application upon request
at a later.date.

The facility contingency plan must be
submitted with Part B, but is not
required for Part A. Further, as noted
above, the RCRA contingency plan may
be merged with an existing SPCC plan,
but the final rule does not require that
an SPCC plan be submitted as part of a
RCRA permit application. Moreover, the
Agency believes'that an acceptable
RCRA facility contingency plan can be
prepared within the six-month period
between promulgation of the RCRA
Section 3001 regulations and the
effective date of these regulations.
Consequently, each facility owner or
operator is required to have a
contingency plan on the effective-date of
these regulations, and to submit it to
appropriate local authorities, even
though it is not required to be submitted

-to EPA until a later date, with Part B of
the permit application.

10. Emergency Coordinator. Many
commenters felt it was unnecessary and
burdensome for an emergency
coordinator to be present at all times
when a facility is in operation, as the
proposed rules required. Some
commenters pointed out that "in
operation" can be interpreted to include
passive or automated situations, such as
storage in tanks or surface
impoundments, but that, the possibility
that an emergency will occur during
these situations is small. These
commenters suggested that the proposed
rule should include a variance where
emergency situations are unlikely to
develop, or that therule be modified to
allow an emergency coordinator to be
on call, rather than present on-site.

EPA agrees that there are many
situations where the facility emergency
coordinator's presence on-site is not
essential. However, the Agency believes
an emergency coordinator should at
least be available (on call) to respond
immediately to emergencies at the
facility, initially by giving phone
instructions to local authorities' and
facility personnel, but also by being able
to be on-the-scene within a short time.
This arrangement should impose no
undue burden.

Several commenters felt that no one
person could be cognizant of, and
responsible for, all the duties of the
emergency coordinator specified in the
proposed rule. They suggested the rule
be modified to allow an "emergency
coordination team" under the
supervision of the facility's
management.

The Agency recognizes that the
emergency coordinator's duties are
many and varied, and fully expects that
many people with different disciplines
will be required to assist the emergency
coordinator in fulfilling these duties.
However, based on analysis of past
emergencies, the Agency feels strongly
that there must be a single person in
charge during an emergency with the
responsibility and necessary authority
to direct response measures. A "team"
approach dilutes responsibility and
authority, and can lead to divisiveness
or confusion under stress. Consequently,
the Agency disagrees with these last
comments and has retained the
proposed approach in the-final rule.
However, the final rule does not
preclude the use of a response team, as
long as one person has central
responsibility over it.

11. Resuming Operations After an
Emergency. The proposed rules required
the-facility's emergency coordinator to

-prohibit the facilit" from accepting any

waste which was incompatible with
material released during an emergency
until clean-up procedures were
completed, emergency equipment was
restored to pre-accident condition, and
the affected area was declared safe by
EPA, State, or local officials. One
commenter felt that the decision'that the
facility could safely resume operations
should be the responsibility of the
facility emergency coordinator, rather
than EPA or other government officials.

The Agency agrees that It would be
unreasonable to require a formal
declaration by government officials that
a facility is safe to operate before
allowing the facility to accept
potentially incompatible wastes. It is
quite possible that a release, fire, or
explosion could occur in one part of a
facility without affecting the safety of
operations in other parts of the facility.
Thus, it would be unnecessary to keep
the whole facility from accepting a
waste just because the waste may be
incompatible with-the material released
during an emergency in one limited part
of the facility.

However, EPA, State and local
officials have a responsibility to ensure
that human health and the environment
are protected. This is particularly true
where a facility has had a release, fire,
orexplosion of sufficient magnitude to
invoke the facility's contingency plan.
The Agency believes that the owner or
operator should be required to notify
EPA and appropriate State and local
authorities that cleanup procedures
following an emergency have been
completed, before the part(s) of the
facility affected by the emergency begin
to accept potentially incompatible
waste. This notification will allow EPA,
State, and local authorities to be
informed about the current status of
facility operations.

D. Subpart E--Manifest System,
Recordkeeping, and Reporting

The principal purpose of the manifest
system, established in the Part 262
regulations, is to track hazardous waste
from its origin with the generator,
through its trip with the transporter, to
its disposition at a treatment, storage, or
disposal facility. The regulations in
Subpart E of Parts 264 and 265 s~eclfy
requirements concerning the return of
the manifest from the facility owner or
operator to the generator. These
requirements form the last step in the
information loop initiated in the Part 202
manifest requirements for generators.

Subpart E of-Parts 264 and 265 also
includes requirements for recordkeeping
and reporting. One purpose of these
requirements is to ensure that the
regulated community complies with the
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hazardous waste regulations, by
providing the enforcement agency with
sufficient information to monitor facility
operations. A second purpose of the
records required in Subpart E is to
ensure prompt, proper, and effective
response to emergencies, by providing
facility owners and operators, and local
authorities, with information which
allows them to accurately assess any
hazard posed to human health and the
environment and to respond
accordingly.

The Agency received numerous
comments from manysources on the
proposed rules for manifests,
recordkeeping, and reporting. Some
comments raised general issues
applicable to the entire Subpart; others
were specific to the requirements for
either manifest, recordkeeping, or
reporting. This preamble discusses the
general issues first, followed by a
section-by-section analysis of the
comments specific to the three types
(i.e., manifest, recordkeeping, or
reporting) of Subpart E standards.

1. General Issues. a. Burden. Many
commenters felt that the proposed
manifest, recordkeeping, and reporting
requirements were excessive,
particularly for small firms. They stated
that the requirements were unnecessary
and impractical-particularly in
requiring the various reports and
signatures of treatment, storage, and
disposal operators-and did not
contribute substantially to human health
and environmental protection. Other
commenters were concerned that the
paperwork associated with the
requirements would be duplicative, and
require additional personnel in
government and industry to process.

The Agency does not agree that the
proposed manifest, recordkeeping, and
reporting requirements imposed an
unnecessary burden on the waste
management community. Numerous past
documented damage cases have
resulted from improper waste disposal
in part because wastes were not
tracked, and little liability or
responsiblity was assigned or accepted
by the waste generators, transporters, or
disposers. These requirements are
designed to minimize the likelihood of
incidents like these occurring again. To
this end, the Agency believes that the
various records, reports, and signatures
of treaters, storers, and disposers are
necessary to allow EPA enforcement
officials to assign responsibility, and
ultimately liability, in cases where
problems arise.

The Agency does not agree that the
resulting paperwork will be duplicative.
The Agency has made every effort to
eliminate any duplication, and has

documented these attempts in the
Reports Impact Analysis, which was
developed in respotise to the President's
campaign to reduce paperwork. The
total RCRA interim status
administrative cost, including the cost of
complying with notification, manifest,
recordkeeping, and reporting
requirements as well as other
requirements such as inspections and
preparing closure plans, is estimated at
about 36 million dollars initially and 40
million dollars annually thereafter.
Considering that an estimated 72,000
installations will be regulated under this
program, the Agency does not believe
that, for the waste management
community in general, the cost of this
aspect of the program will be excessive.

b. Class of Hazard. A few commenters
supported the reporting of detailed
information on "truly" hazardous
wastes, but added that, for other wastes,
this information is not needed and
would not be of value.

The Agency agrees with the concept
that information needs could vary with
the class or degree of hazard of a waste.
As noted earlier in this preamble, EPA is
developing a class of hazard system for
the technical waste management
requirements under the Section 3004
regulations. The Agency believes,
however, the final manifest,
recordkeeping, and reporting
requirements are the minimum
necessary for any hazardous waste,
regardless of class of hazard. The
Agency anticipates the possibility of
adding different recordkeeping and
reporting requirements in the future for
the classes of highest hazard identified
In the new system.

2. Manifest System. The final rules
require owners or operators of facilities
which receive waste from off-site to
sign, date, and return a copy of the
manifest to the transporter immediately,
and to the generator within 30 days of
receiving the waste. Owners or
operators must also note significant
discrepancies in the type or quantity of
waste received, and notify EPA if
discrepancies cannot be resolved. This
section of the preamble discusses the
major comments received on the
proposed § 250.43-5(a) manifest
requirements.

a. Manifest Copies. The Agency
proposed a 30-day period for the facility
owner or operator to return the manifest
to the generator in order to allow the
facility owner or operator to return the
manifests at the iame time as he sends
monthly bills to generators, thus
reducing paperwork and postage costs.
A number of commenters supported the
proposed 30-day time period allowed for
transmitting the manifest as reasonable,

and argued that it should be retained to
(1) allow an orderly return of manifests,
(2) greatly reduce paperwork and the
chances of losing one of the manifests,
and (3] allow the generator to prepare
his reports based on receipt of
submittals at expected times rather than
on a continuous stream of manifests
received at varying intervals.

A number of other commenters
requested that the time period be
shortened to one day, or one or two
weeks, to (1) allow more effective and
timely follow-up on waste shipments, (2)
give generators more time to complete
exception reports, and t3) avoid losing
documents. However, some commenters
argued against requiring owners or
operators to immediately return
manifests, claiming that this was
unreasonable because time would be
needed to check out any discrepancies,
and record data from the manifest.
These commenters felt a shorter return
period would not provide any
enforcement benefit, nor prevent illegal
dumping.

Still other commenters recommended
that the period be extended to allow
more time for recording data from each
manifest for reporting.

After careful review of these
comments, the Agency has decided to
retain the proposed 30-day time period
allowed for returning manifests to the
generator. The Agency believes that a
30-day time period is reasonable, and
does not preclude returning manifests
within a shorter time period should a
generator insist upon it.

The final Part 282 rules require that, iff
the generator does not receive a
properly signed manifest within 45 days
of the waste's shipment to a hazardous
waste facility, he must make an
exception report to EPA. One
commenter suggested that owners or
operators should return manifests to the
permitting agency, rather than to the
generator, to eliminate the need for the
generator to make exception reports.
Another commenter argued that the
regulation should be flexible enough to
allow manifests to be returned to either
an authorized State agency or the
generator, in order to allow States to
become aware of exceptions earlier. A
related comment argued that States with
programs that are adequate to identify
missing shipments should have the
authority not to require the manifest be
returned to the generator. Another
commenter recommended that efforts be
made to reduce the number of copies of
manifests that must be distributed and
retained in order to minimize costs and
space requirements.

The Agency strongly believes that the
waste generator, rather than EPA.
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should be responsible for ensuring that
his hazardous waste actually arrives at
the intended facility. The miifest
routing system is designed to provide
the generator with the feedback
information necessary to make that
determination. While this system may
require more copies of manifests to be
distributed and maintained than would
be th& case in other systems, it will
result in more timely and effective
discovery of errant shipments and allow
prompt enforcement actions. The
rationale for the EPA manifest system is
discussed in more detail in the Section
3002 Background'Document.

b. Manifest Discrepancies. Proposed
§ 250.43-5(a)(4) required that owners or
operators notify the Regional
Administrator immediately when there
is a discrepancy between the type or
quantity of waste designated on the
manifest, and the type or quantity of
waste actually received at the facility.
Several commenters felt that the
proposled rule would result in the
Agency being inundated with
unnecessary paperwork, resulting from
facilities reporting inadvertent or
unimportant errors. They suggested that
the Agency specify allowable deviations
which would not require submitting a
discrepancy report to the Regional
Administrator.

The Agehcy agrees that it is
reasonable to set limits which would not
routinely trigger discrepancy findings,
but which also do not allow excessive
amounts of hazardous waste to be
unaccounted for.

Many factors entered into the decision
regarding the limits to set on the
variation in amounts of waste which
would trigger a discrepancy notation
and report. Because of the limits on the
sensitivity and calibration of weighing
scales, as well as possible variations in
volume and density measurements, it
would seem reasonable to allow
relatively large errors for bulk
shipments, such as 5 to 10 percent.
Further,.the Agency does not wish to be
swamped with discrepancy-reports as a
consequence of setting the discrepancy
limits too tightly.

Consequently, for the final rule, the
Agency has selected an allowable
discrepancy limit of 10 percent in weight
of the manifested waste amount for bulk
shipments. This limit, however, does not,
apply to batch shipments. A discrepancy
of one drum in a shipment is sufficient
cause for the facility owner or operator
to start follow-up procedures in the final
rules. The Agency decided to apply a
different limit to batch shipments-even
though the Agency recognizes that the -
amounts of waste involved can vary
considerably-because such

discrepancies can be detected by a
.simple count.

Another kind of possible discrepancy
between the waste manifest and the
actual shipment is a difference in the
chemical or physical nature of the
waste. The Agency's intention in this
respect is to have facilities flag obvious
differences in waste type (such as waste
solvents received instead of the waste
acids listed on the manifest), as opposed
to more subtle changes, such as part-
per-million variations in the
concentrations of heavy metals within a
sludge. The Agency wishes to ensure
that a facility is properly equipped to
.handle the wastes it receives, and is not
subject to surprises in waste type
introduced by.mistake or on purpose by
waste generators or transporters. The
Subpart B requirements for waste
sampling and analysis should, in most
cases, ensure that facilities discover
obvious differences in waste type.

The Agency believes that a distinction
should be made between discovering a
discrepancy and reporting the
discrepancy. The Agency believes that
the facility owner's or operator's logical
and reasonable response, upon
discovering a discrepancy in waste
amount or type is for him to contact the
waste generator, and the transporter if
'necessary, and try to resolve the
discrepancy. Therefore, the final rules
now specify that discrepancies should
be reported to EPA only if they cannot
be resolved satisfactorily. By so doing,
the number of discrepancy reports can
be reduced, and the reports submitted to
the Agency will focus on truly
significant discrepancies.

Several commenters felt that the
proposed requirement for immediate
discrepancy reporting was too stringent.
They asked that a time limit be set to
report discrepancies, because more time
might be needed to determine that a
discrepancy in fact exists. Some
commenters suggested that a time limit
of 10 working days would make the
system more efficient. Other
commenters suggested that a more
practical requirement would be 30 days
from receipt of the shipment.

The Agency agrees with the
commenters that the regulations should
specify a time frame for reporting
discrepancies to the Regional
Administrator. All discrepancies should
be discovered soon after the waste
arrives at the disposal facility.
Discrepancies in amount should be
found at the weighing station or waste
receiving area before the facility owner
or operator signs the incoming manifest.
Discrepancies in type can-be discovered
by inspecting the waste, in some cases,

or by sampling and analyzing the waste,
which usually takes a few hours,

The Agency expects that the facility
owner or operator will attempt to
reconcile most potentially reportable
discrepancies through telephone
coiversations with the waste generator
or transporter. It should be possible to
check records, etc., and provide
feedback in a matter of days, even
including mailing time. Consequently,
the Agency believes that it is possible to
discover and reconcile discrepancies
within 15 days of receiving the waste at
the disposal facility. The final rules,
therefore, specify that within 15 days
after receiving the waste, unresolved
significant discrepancies and attempts
to reconcile them must be reported in a
letter to the Regional Administrator,
with a copy of the manifest at issue,

A commenter suggested that if there
are discrepancies in the manifest, the
hazardous waste should not be accepted
until the generator or transporter
reconciles the discrepancies.

The Agency agrees in principle that
significant discrepancies in the manifest
should be reconciled between the
generator or transporter and the
disposer. However, the Agency
disagrees with the suggestion that the
Agency require that the waste not be
accepted by the disposer. In the
Agency's view, it is more protective of
human health and the environment for
wastes to be accepted by a responsible
disposer, and properly managed while
reconciliation is attempted, rather than
'for the waste to be rejected with the
possibility that it may then be
improperly disposed elsewhere.
Consequently, the suggestion has not
been adopted in the final rule. However,
the disposer is not obligated by these
regulations to accept the shipment If
there is a significant discrepancy in
quantity or type.

c. Manifest Retention. Proposed
§ 250.43-5(b)(6) required the owner or
operator of a facility acceptihg
deliveries of hazardous waste from off-
site sources for treatment, storage, or
disp6sal, to retain for three years a copy
of each manifest or delivery document,
as certified by the generator,
transporter, and owner or operator of
the facility. This rule has been moved,
from the recordkeeping section to the
manifest section of the final rules In
order to consolidate all manifest-related
requirements in one location within the
rules.

One commenter stated that all
facilities accepting waste should retain
all manifests for the duration of the
facility's operation, rather than for only
three years. The commenter argued that
problems at Love Canal surfaced 25
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years after the last recorded use of the
dump, and that three years is too short a
period for recordkeeping, considering
the longevity of many hazardous
materials and their potential threat to
human health and the environment.

The Agency agrees that records of all
hazardous wastes handled at a facility
should be kept until facility closure.
However, the Agency does not agree
that all hazardous waste manifests need
be kept on file for that long a period.

The Agency anticipates both short-
range and long-range uses for hazardous
waste records. Retaining manifests for a
three-year period is sufficient for the
majority of enforcement cases involving
generation and transportation of
hazardous waste, which will likely be
discovered and acted upon within that
period. Thus, the Agency has specified a
three-year retention period for manifests
in the rules for generators (Section 3002)
and transporters (Section 3003), as well
as in these rules for facility owners or
operators. For longer-range uses, such as
responding to Love Canal-type
situations, the facility recordkeeping
rules require owner or operators to
retain records (but not necessarily
manifests) of all hazardous waste
handled at the facility until facility
closure. However, that requirement
allows the owner or operator the
flexibility to design a recordkeeping
system suitable to the specific needs of
his operation. Larger facilities may use
automatic data processing systems.
Smaller facilities may choose to retain
manifests as the basis for
recordkeeping.

In addition, the Agency will receive
and retain reports which summarize the
waste transported to each facility. These
reports will contain a description of the
waste, the quantity of the waste, and the
numerical identifier of the generator or
transporter. In this way, the Agency will
be able to review and summarize the
data on the annual reports for a
particular facility, should any
emergency or slow release problem
arise at the facility after the manifests
have been destroyed.

3. Recordkeeping. The final rules
require facility owners or operators to
keep records of the type and quantity of
each hazardous waste received and how
this waste is treated, stored, or
disposed. Also, records are to be kept on
the location of waste, waste analyses,
inspections, personnel training,
monitoring results, incidents that require
implementing the facility contingency
plan, and cost estimates for closure and
post-closure care. This section of the
preamble discusses the major comments
received on the proposed § 250.43-5(b)
recordkeeping requirements.

a. Congressional Intent. A commenter
claimed that the proposed
recordkeeping requirements were
contrary to Congressional intent
because manifests are not required for
on-site diposal of hazardous waste, yet
the information required to be kept by
the proposed regulation was
substantially identical to the
information on a manifest.

The Agency disagrees that
recordkeeping at on-site facilities is
contrary to Congressional intent.
Section 3004(1) of RCRA which
mandates recordkeeping at hazardous
waste facilities, makes no distinction
between on-site and off-site facilities.
The manifest is primarily a waste
transport tracking and control
document. Recordkeeping requirements
for facilities are independent of the
manifest and serve different purposes.
The core information which appears on
the manifest, e.g., origin, quantity, and
type of waste, is also necessary for
recordkeeping purposes.

b. Operating Record. A commenter
suggested that the proposed term
"operating log" be changed to the term
"operating record" to allow the use of
automatic data processing systems.

The Agency agrees that the use of an
ADP system is consistent with the
recordkeeping system flexibility
intended by the proposed regulations.
Further, the large area of some facilities,
and the variety of functions performed
at some facilities, make it very unlikely
that all required information would be
recorded in one operating log at only
one location. In writing the proposed
rules the Agency assumed a number of
logs, or records, would be maintained at
a site. All such records at a facility
taken together would then constitute the
facility's operating log.

The term "operating record" more
accurately reflects the Agency's
intentions and expected commercial
practice, than does the term "operating
log." The Agency has therefore changed
all references in the final regulations
from "log" to "record."

c. Warrantless Inspections. A
commenter, relying on Marshall V.
Barlow's, Inc., 413 U.S. 266 (1978),
suggested that the proposed requirement
that the operating record be open to any
duly designated employee or agent of
the Agency authorized warrantless
administrative inspections without the
consent of facility's owner or operator.

EPA's information-gathering activities
under RCRA Section 3007 are subject to
the Fourth Amendment's protection
against unreasonable searches as
enuniciated by the Supreme Court in
Marshall V. Barlow's, Inc., supra. It
should be noted that the Supreme Court

in Barlow's, quoting Almeida-Sanchez
V. United States (413 U.S. 266, 271),
emphasized that:

A central difference between those cases
[involving warrantless searches of
pervasively regulated industries] and this one
Is that businessmen engaged in such
Federally licensed and regulated enterprises
accept the burdens as well as the benefits of
their trade whereas the petitioner here was
not engaged in any regulated or licensed
business. The businessman in a regulated
industry In effect consents to the restrictions
placed on him.
EPA's exercise of its Section 3007
authority will be conducted in a manner
consistent with the decision.

d. Nomenclaiure for Waste
Information. One commenter
complained that proposed § 250.43-
5[b](2)(i)(A), which required using DOT
or EPA waste descriptions in the
operating record, was confusing.

The Agency allowed the use of DOT,
as well as EPA nomenclature, to
describe waste on the proposed
operating record, because the manifest,
which contains much of the information
needed to fill in the record, describes
waste using DOT nomenclature. The
Agency thought that providing the
flexibility of using either the Agency's or
DOTs terminology in the operating
record, would be the most cost-effective
and least burdensome method for
recording waste management
information.

In retrospect, the Agency now
believes this was not the best approach.
The proposed Section 3004 rules for
recordkeeping applied to both on-site
and off-site facilities, although separate
rules for on-site facility reporting were
contained in the proposed Section 3002
rules. On-site facilities do not use
manifests, and thus recordkeeping based
on DOT nomenclature is not appropriate
for these facilities. Therefore, to simplify
the rules, and to avoid confusion
between on-site and off-site facility
recordkeeping requirements, the Agency
has decided to use EPA nomenclature
for all facility recordkeeping and
reporting.

4. Reporting. The final rules require
facility owners or operators to file an
annual report summarizing the type and
quantity of each hazardous waste
received, and how this waste is treated,
stored, or disposed of at the facility. In
addition, owners or operators are
required to make reports to the EPA
Regional Adminstrator within 15 days
after wastes are received without a
manifest; incidents such as fires,
explosions, and releases; and problems
detected via ground-water monitoring.

Reporting requirements for facility
owners or operators that generate and
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dispose of their waste at the same -
location (i.e., on-site disposers) were
specified in the proposed Section 3002
rules. Because these rules were nearly
identical to those specified in the
proposed Section 3004 reporting
requirements, the Agency has
consolidated the reporting requirements'
for both on-site and off-site facilities in-
these final Section 3004 rules.

This section of the preamble discusses
the major comments received on the
proposed § 250.43-5(c) reporting
requirements.

a. Joint Filing of Reports. Commenters
suggested that firms with more than one
site should be allowed to submit reports
for all sites. Another commenter felt the
regulations should allow for an
assumption of duties contract between
the generator and the facility owner or
operator whereby legal responsibility
for complying with the generator
reporting requirements can be allocated
to the owner or operator.

If a corporate headquarters 'maintains
the records for the various facilities it
controls, both the proposed and final
rules allow the firm's headquarters to
submit reports for each of its facilities.

The Agency cannot prohibit owners or
operators from assuming responsibility
for the generator's reporting if they
choose to do so. Contract law provides -
the mechanism for owners or operators
to assume these responsibilities. If,
however, the generator's contracted
duties are not performed, the generator
will be held responsible for not
complying with the RCRA reporting
requirements.

b. Submission of the AnnualReport.
The proposed rules required that the
facility's annual report be sent to the
Regional Administrator within four
weeks after the closing date of the
reporting year. Some commenters felt
that this turnaround time was too short
because-

(a) Most large firms will require more
than four weeks to prepare the annual
report;

(b) The paperwork burden of the
report is so great that the facility will
have to stop operations in order to
complete the report if the required
turnaround time is only 30 days; and

(c) Four weeks does not allow
sufficient time for recent manifests to be
returned.

The Agency agrees that it-may take
more than 30 days to compile the
information needed to complete the
facility annual report. The owners or
operators of both on-site and off-site
facilities may be generators of
hazardous waste sent elsewhere, as well
as disposers of hazardous waste. To
Allow waste generators sufficient time to

collect all manifests in order to file their
annual report, the final Section 3002'
rules allow 60 days, rather than 30 days,
from the end of the calendar year to file
the annual report. In order to be
consistent with the reporting
requirements for waste generators, and
to avoid unnecessary confusion by
specifying separate deadlines for
generators and facilities, the deadline
for submitting the annual report for all
waste managment facilities has also
been extended to 60 days.
. c. Certification Statement. The

proposed rules required that facility
owners or operators sign on the annual
report form a statement which certified
that the informatiofn on the form was
true, accurate, and complete. Several
commenters objected to the proposed
wording of the certification statement on
the report form. They suggested that the
phrase "to the best of my knowledge" be
'inserted, and the word "personal" be
deleted, from the certification statement
becajise:

(a) The person signing the certification
may not have compiled the actual
informaiion reported, and thus, will not
have personal knowledge of each of the
many pieces of information-reported,
and

(b) The proposed wording of the
statement places the individual who
signs the report in the position of being
criminalfy liable for errors beyond his
control. In many instances, an error
could be made even though there was a
good faith effort to submit accurate
information.

These commenters also felt that the
sentence "I am aware that there are
significantpenalties for submitting false
information, including the possibility of
fine and imprisonment." should be
deleted from the statement. They
claimed that the sentence was
unnecessary, because it is evident that
anyone who knowingly submits a false
report-to the Federal government is
subject to significant penalties.

The Agency agrees that the
certification statement should reflect, to
the extent Possible, the signer's personal
knowledge of the truth, accuracy, and
completeness of the submission. The
owner or operator or his authorized
representative may not have firsthand
knowledge of the truth, accuracy, and
completeness of the information
submitted. Accordingly, the Agency has

'changed the certification statement on
the annual report to require the owner
or operator or his authorized
representative to state that "based on
my inquiry of those individuals
immediately responsible for obtaining
the information, I believe that the
information is true, accurate, and

complete." This formulation, adopted
from EPA's NPDES regulations,
recognizes both the limits of the signer's
personal knowledge and the Agency's
need for accurate and complete
information. It allows the owner or
operator to respond on the basis of his
belief, but sets forth precisely what the
basis of that belief must be.

The Agency disagrees with a
commenter's suggestion that EPA delete
from the certification statement: "I am.
aware that there are significant
penalties for submitting false
information, including the possibility of
flre and imprisonment." The Agency
included this sentence in the statement
to impress upon the signer the necessity
for submitting complete and accurate
information. The Agency believes that
some owners or operators may not
realize that the knowing submission of
false information to EPA may subject
the signer to significant penalties.
Therefore, the sentence has been
retained in the certification statement In
the final rules.

d. Unmanifested Waste Report, The
proposed rules required owners or
operators to file a quarterly report to the
Regional Administrator describing
hazardous waste received at the facility
not accompanied by.a manifest, unless
the waste was not required to be'
accompaned by a manifest because of
the exclusions provided in the Section
3002 rules.

Some commenters felt the
unmanifested waste reporting
requirement should be deleted because
it was burdensome, unnecessary, and
submitted so infrequently as to make the
information of little or no value to the
Agency.

The Agency disagrees that the
information contained in the report Is
useless. Because of the uncertainty
associated with unmanifested
hazardous waste, the Agency wants to
know as much as it can about the waste,
as soon as possible. Prompt submission
of the details regarding unmanifested
waste will enable the Agency to ensure
that the facility is managing the waste
(with which the facility may have
limited management experience) in an
appropriate manner. It will also allow
the Agency to detect any suspicious
patterns of unusually high incidences of
unmanifested waste in particular areas.

However, the Agency does agree that
the reports will be more useful for
enforcement purposes if they are
sabmitted soon after the unmanifested
waste is received. Therefore, in the final
rules, the report is required to be
returned to the Agency within 15 days of
the date the waste is received at the
facility. The Agency does not believe
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that requiring a 15-day turn-around time
for these reports will be burdensome.
This is because it is illegal to transport
hazardous waste without a manifest,
and thus, the incidence of unmanifested
waste arriving at a facility-and the
attendant need to fill out a report for
these wastes-should be infrequent.

Small quantities of hazardous waste
are excluded from regulation under this
Part and do not require a manifest.
Where a facility receives unmanifested
hazardous wastes, it may be difficult for
the facility owner or operator to
determine whether an unmanifested
waste report should be filed. In such
cases, the Agency suggests that the
owner or operator obtain from each
generator a certification that the waste
qualifies for exclusion. Otherwise, the
owner or operator should file an
unmanifested waste report for the
hazardous waste movement.

E. Subpart F-Ground-Water
Monitoring

The Agency received manycomments
on the ground-water and leachate
monitoring portions of the proposed
regulation. Based on these comments the
Agency has made substantial changes in
these interim status regulations. In
particular the regulations have been
changed to require ground-water
monitoring at surface impoundments,
landfills, and land treatment facilities.
The proposed interim status regulation
required ground-water monitoring only
at those surface impoundments and
landfills where a ground-water
monitoring system was already in place.
EPA has decided, therefore, to issue this
Subpart as "interim final" to provide an
opportunity for further public comment
on this portion of the regulation.

The proposed regulation required
leachate monitoring in addition to
ground-water monitoring at landfills and
surface impoundments. Such a system
was to collect leachate samples in the
zone of aeration between the water
table and the primary liner or natural
soil barrier of the disposal facility.
Variances were allowed for owners or
operators who could demonstrate that
an alternative leachate monitoring
technique would detect leaks as
effectively as the prescribed system.

Many commenters raised objections
to the leachate monitoring requirement,
arguing that it was expensive, redundant
and technically infeasible. Some
commenters suggested that leachate
monitoring be used in lieu of ground-
water monitoring or that the Regional
Administrator have the option to waive
leachate monitoring for specific facility
locations or designs. The most
frequently mentioned comment was that

it was virtually impossible to install
leachate monitoring systems at existing
landfills and surface impoundments.

While EPA still believes that leachate
monitoring can be an effective and
useful detection device in addition to
ground-water monitoring, the Agency
has decided not to require leachate
monitoring during the interim status
period. This decision is based on the
technical problems associated with such
a system at landfills and surface
impoundments. Monitoring of leachate
in the aeration zone has not been widely
used to date. EPA is aware of research
investigations on the use of lysimeters
and other techniques to monitor
leachate, but is not aware of any
applications of aeration zone monitoring
beneath a full-sized disposal facility to
determine whether the facility is
leaking.

Available leachate monitoring
technology generally involves the
placement of probes (lysimeters)
beneath the disposal facility. Since each
probe is not generally capable of
monitoring a large area, many of them
would have to be placed under a facility
in order to detect a localized flaw in the
landfill design. It may not be possible to
place such devices below an existing
landfill or surface impoundment without
completely removing the waste and re-
designing the facility. Moreover, once
such a system is in place, the probes
tend to fail over time due to
deterioration or plugging. It is difficult to
determine when such a failure occurs
and, if discovered, the damage is
generally irreparable. Under these
circumstances EPA does not believe that
leachate monitoring should be a general
requirement for landfills and surface
impoundments during interim status.
The Agency will continue to examine
the appropriateness of leachate
monitoring at new landfills and surface
impoundments. Depending upon the
results of these studies, the Agency may
include leachate monitoring
requirements in the Phase II or Phase Ill
regulations.

At land treatment facilities, however.
soil pore water monitoring (the
equivalent of leachate monitoring) is
feasible, even at existing facilities. Such
a system can provide valuable
information on the effectiveness of the
land treatment processes occurring in
the soil. However, it is no substitute for
ground-water monitoring for
determining actual contamination of
ground water. This requirement is
discussed in more detail in the "Land
Treatment" portion of this Preamble.

EPA believes that a reliance on
ground-water monitoring, instead of
leachate monitoring, at landfills and

surface impoundments will adequately
protect human health and the
environment. As will be described later,
the monitoring system required for all
such facilities relies on testing for
indicator parameters at the edge of the
waste management area Such a scheme
should give the owner or operator, as
well as EPA, a relatively prompt
indication of any leakage from the
facility into ground water

The following is a discussion of the
specific elements of the interim status
ground-water monitoring requirements:

1. Applicability. The proposed
regulations specified a minimum ground-
water monitoring system. capable of
detecting and identifying hazardous
waste or its constituents if they entered
an underlying aquifer in sufficient
quantities to cause a "significant'
change in ground-water quality.

The proposed regulation contained a
variance to the effect that a ground-
water monitoring system would not be
required, or a leser degree of ground-
water monitoring could be used. if the
owner or operator could demonstrate, at
the time a permit was issued, that
geologic and hydrologic conditions
underlying the facility indicated no
potential for discharge to ground water.
Some commenters argued that the
current state of knowledge about
ground-water monitoring is too limited
to serve as a basis for regulation. The
majority of commenters discussing this
section, however, focused on the
variance provision, suggesting that it
allow consideration of a variety of
factors. These included the existing
suitability of the aquifer as an
underground source of drinking water,
waste characteristics, expense of
monitoring and facility design.

Some commenters suggested relaxing
the variance by changing '!no potential"
to "low potential". Some thought
monitoring should be required only over
an underground source of drinking
water. Other commenters suggested that
for deep water tables, as in the West. a
variance or alternative monitoring
technique would be appropriate.

These final interim status regulations
require owners and operators to
implement a ground-water monitoring
program, including the installation,
operation, and maintenance of a
monitoring system specified in the
regulations. The program must be
capable of determining the facility's
impact on ground-water quality in the
uppermost aquifer underlying the
facility. While EPA acknowledges that
ground-water monitoring is complicated
and that the current state of knowledge
will continue to be improved, adequate
monitoring methods for detecting
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contaminant migration are available. In,
light of the crucial role which such
monitoring Rlays in the assessment of
environmental damage, a ground-water
monitoring program must be a basic
element of any disposal activity. The
Agency will continue to refine these
regulations as the state of the
'technology improves.

In focusing on the uppermost aquifer,'
EPA does not mean to suggest that it is
unconcerned about contamination of
deeper aquifers. The monitoring
program seeks to detect contamination
of the uppermost aquifer because that
will be the first ground water to be -
affected by a leaking disposal facility. If
an owner or operator knows, or wishes
to assume, that his facility is
contributing hazardous waste
constituents to the ground water, the
regulations allow him to install and,
operate a ground-water monitoring
system other than the indicator
parameter monitoring system discussed
below. In this case he must implement
the ground-water quality assessment "
program discussed in detail later.

In these final interim status
regulations, the Agency has Again
incorporated a variance within the
ground-water monitoring requirement.
As the commenters suggested, a lesser
degree of ground-water monitoring will
be allowed in those circumstances
where an owner or operator can
demonstrate to the Regional
Administrator that there is a low
potential for hazardous Waste
constituents to migrate to water supply
wells or to surface water via the
uppermost aquifer. (Migration via the
uppermost aquifer includes migration
through such an aquifer to a deeper
aquifer hydraulically coihnected to Water
supply wells or surface waters.) A
complete waiver of monitoring is only
available when the owner or operator
can demonstrate that there will be no
potential for migration to water supply
wells or surface water.

An owner or operator who wishes to
install a lesser degree of monitoring
must document the justification for such
an approach. That written
demonstration must be certified by a
qualified geologist or geotechnical
engineer, kept on the facility premises,
and, during interim status, provided to
the Regional Administrator upon his
request. Such a demonstration to
support a lesser degree of monitoring
must include an evaluation of (1) a
water balance of precipitation,
evapotranspiration, runoff and
infiltration; (2) characteristics of the
saturated and unsaturated zones; and

(3) the proximity of the facility to water
supplies or surface waters.

The Agency does not believe that
aquifers underlying the facility that do
not qualify as underground sources of
drinking water should be exempted frbm
consideration. Such aquifers may have
other uses worthy of protection, or may
be hydraulically connected to other
water supply wells or surface waters
needing protection.

RCRA's goal of protecting human
health and the environment does not
allow the Agency to reduce the basic
monitoring requirements simply because
of the cost. EPA has also rejected a
consideration of the nature of the waste
and the facility design as a basis for
reduced monitoring requirements. EPA
does not believe that the state of
knowledge about hazardous wastes and
facility designs is sufficiently certain to
justify reductions in the basic
monitoring system during interim status.

2. Ground- Water Monitoring System.
The proposed regulation required the
installation of at least four wells. At
least one well was to be located
hydraulically upgradient to' yield
samples of background ground-water
quality. At least three were to be
located hydraulically downgradient in
order to detect migration from the
facility. One of the three wells had to be
located at the solid waste boundary.
The downgradient wells were to be
placed at different depths in order to
detect potential migration. Owners and
operators were required to case their
wells and backfill the annular'space in'
order to prevent migration of water
down the well bore. The most frequent
comment received on these
requirements requested a more flexible
approach to ground-water monitoring.
Commenters were concerned that the
Agency was proposing rigid
requirements which would be too
difficult to implement, considering the
highly variable nature of subsurface
conditions. They expressed concern
over the required number, placement,
and depth of wells arid suggested
various options.

Several commenters discussed the
requirementfor a minimum number of
wells arguing that the number of wells
needed will vary with conditions such
as the hydrogeology of the area, the size
of the facility, and the configuration of
the waste management area. Some
commenters believed that the proposed
minimum number of wells was adequate
while others suggested one, two or more
than three wells.• These final r~guldtions require that
the owner or operator drill a sufficient
number of wells to characterize the
potential contamination of ground-water

quality caused by his hazardous waste
facility. On the upgradient side of the
waste management area this means that
there must be enough wells (at least
one) to characterize background ground-
water quality in the uppermost aqufior.
The owner or operator must assure that
the upgradient samples represent true
background conditions and are not
contaminated by the facility.
- There must also be a sufficient
number of downgradient wells to
provide representative samples capable
of detecting migration of hazardous
waste constituents from the facility. EPA
has retained its requirement that a
minimum of three wells should be
drilled at the downgradient side of the
waste management area. This number
was recommended to the Agency by
several respected groups familiar with
ground-water monitoring at disposal
facilities. The public comments did not
present a specific rationale for any other
minimum number of wells.

While the Agency has maintained In
the regulations the requirement for a
minimum of three wells, it expects that
many facilities will have to drill more
than three wells because of the size of
the facility or because of the complex
hydrogeology below the facility.
Ultimately the burden Is on the owner or
operator to develop the monitoring
system necessary to accurately
characterize the aquifier and detect
migration. It should be recognized that
an owner or operator that can present a
convincing case for a lower number of
wells has the option of justifying and
installing such lesser monitoring under
the terms of § 265.90(c) of this
regulation.

Some commenters suggested that EPA
specify a spacing interval and maximum
or minimum depths for monitoring wells.
Other commenters sought more
flexibility in the standards, particularly
in defining well depth, to allow for
consideration of site-specific factors.
EPA believes that the spacing and depth
of wells should depend on the particular
pattern of ground-water flow below a
facility, making it extremely difficult to
specify national minimums or"
maximums in this area. Thus the Agency
has decided to leave the spacing and
depth of wells up to the owners and
operators. They will have to be able to
justify their selection of a monitoring
system in light of the particular
hydrogeology below their facilities.

Commenters also suggested that the
placement of monitoring wells between
the waste boundary and the property
boundary be a matter for owner or
operator discretion. Two objections
were raised to placement of wells at the
solid waste boundary. First, commenters
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argued that such placement was
redundant in light of the requirement for
leachate monitoring. Second,.
commenters suggested that if wells were
placed close to the active portion of the
facility, leachate that moved laterally in
the soil below the facility would enter
the annular space around the monitoring
well and quickly pass into the ground-
water.

EPA believes that the monitoring
wells should be placed as close to the
waste boundary as possible in order to
give a prompt indication of ground-
water contamination. This is
particularly important since leachate
monitoring has been deleted. If
significant ground-water contamination.
occurs before detection, the difficulties
of corrective action are made all the
more severe. Therefore it is appropriate
to place monitoring wells at the edge of
the waste management area to provide
early detection.

EPA does not believe that the
placement of wells required in this
regulation presents a significant risk
that monitdring wells will become
conduits for leachate passing to ground-
water. EPA expects that most of the
leachate flow will be vertical rather
than horizontal. In addition, the
regulation calls for monitoring at the
edge of the waste management area
rather than under the solid waste. itself.
This is to eliminate any suggestion that
the wells should be drilled through any
natural or artificial barrier that may
contain the waste. The problem of
migration of leachate will be reduced by
place monitoring wells outside of any
such containment barrier. Lastly, the
regulations call for backfilling of the
annular space around the monitoring
well casing, which should reduce the
risk of the "conduit" problem.

The few comments that addressed the
requirements for casing wells and
backfilling the annular space generally
sought further clarification of the
Agency's intent for the requirement. One
commenter suggested that the term
"casing" be clarified. Other commenters
suggested design measures, such as
gravel or sand packing, that would
improve the well's capacity to provide
representative samples. Another
commenter suggested that EPA delete
the requirement that backfill be
"impermeable" because no backfill
material is truly impermeable.

Generally EPA believes that this
provision should be more performance-
oriented. Thus the final Part 265
regulation specifies that the casing
construction and any necessary gravel
or sand packing should be directed
toward the objective of collecting
samples at the appropriate aquifer flow

zone and of protecting the integrity of
the bore hole. An open hole would not
provide such assurances and thus it is
clear that some well pipe structure
capable of drawing samples at selected
depths is required. Likewise backfilling
should be directed at assuring the
samples and the ground water itself are
not contaminated, rather than the
question of whether particular materials
are truly impermeable. The regulation,
therefore, has been changed to make
clear that those are the objectives of the
well design provision. Finally, these
regulations do not require separate
monitoring systems for each component
of a facility that consists of more than
one landfill, impoundment, or land
treatment area. The Agency's past and
present intent was and Is that the
ground-water monitoring system would
be installed at the perimeter of the
waste management area. That intent Is
specifically stated in these regulations.

3. Sampling and Analysis. The
proposed regulations required the owner
or operator to establish the background
ground-water quality of the underlying
aquifer for a "comprehensive" set of
over 40 contaminants. The
determination of this background
quality was to be based on monthly
sampling for one year. Thereafter, the
facility was to sample annually for the
"comprehensive" list. In addition the
owner or operator was to sample at
shorter intervals (that depended on
ground-water flow rate) for a "routine"
set of contaminants. The "routine" list of
pararheters included specific
conductivity, pH, chloride, total
dissolved solids, dissolved organic
carbon and the principal hazardous
constituents in the waste. A "Note"
allowed a reduction in the
"comprehensive" list of contaminants
for those substances that would not
result from the treatment, storage, or
disposal of a particular waste.

Commenters questioned the need for
monthly sampling to determine
background water quality, arguing for a
more flexible approach. The Agency
believes that obtaining representative
background data at a reasonably
frequent interval is of critical
importance in establishing an accurate
ground-water monitoring system. As an
initial step, annual monitoring is
unacceptable because It cannot reflect
seasonal fluctuations. The Agency has,
therefore, decided to require quarterly
background monitoring which should be
more sensitive to seasonal fluctuations.
Owners and operators are certainly free
to monitor at greater frequencies to
provide a more thorough
characterization of the aquifer.

Several commenters suggested that
the Agency specify particular
procedures for sampling, sample
preservation, and methods of analysis.
The Agency is not at this tihe specifying
such procedures in the regulations; there
may be several acceptable approaches.
Thus the regulations require the owner
or operator to develop and follow a
ground-water sampling and analysis
plan. The terms of the plan will be
enforceable against the owner or
operator. The plan must specify
procedures for sample collection,
sample preservation and shipment,
analytical procedures, and chain of
custody control Simply to provide
guidance in this area, a comment in the
regulation suggests that owners and
operators consider using methods
contained in two EPA publications:
"Procedures Manual for Ground-Water
Monitoring at Solid Waste Disposal
Facilities" (August 1977) and "Methods
for Chemical Analysis of Water and
Wastes" (March 1979).

EPA received many comments on the
list of parameters to be used in the
sampling program. Those who argued
that the list was too extensive said that
some parameters were redundant and
that variances should be allowed for
contaminants not expected to be in the
waste. They also suggested that the
"routine" set of contaminants should be
short and be used to trigger the need for
more extensive monitoring. Those who
believed that the list was not extensive
enough argued that broad parameters
such as dissolved organic carbon,
biochemical oxygen demand, and
chemical oxygen demand were
insufficiently sensitive to detect some
highly toxic organics which are
dangerous at low levels. In addition,
they suggested that the ground-water
level be recorded because such
fluctuations may require modification of
the sampling program to make it
effective.

The final regulations drop the
reference to "comprehensive" and
"routine" parameters. The regulations
require monitoring for three sets of
parameters that each serve a different
purpose.

The first set reflect the aquifer's
suitability as a drinking water supply.
These parameters, contained in
Appendix Il, are those specified in the
Interim Primary Drinking Water
Regulations established under the Safe
Drinking Water Act. Owners and
operators are to test for these
parameters quarterly during the first
year only and report this information to
the Regional Administrator.
While the Agency is concerned about

ground-water protection for a variety of
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purposes, use of groiTnd water as a
drinking water source is of particular
concern. These interim status
regulations do not establish a specific
ground-water protection standard, but
the Agency has decided that the Phhse II
regulations will, at'a minimum, be
designed to protect drinking water
supplies. The purpose of the initial
sampling for drinking water parameters
is to identify facilities that may be
severely degrading present and future
drinking water supplies. The fact that a
particular aquifer is becoming
unsuitable as a drinking water source
will be useful to the Agency in I
establishing priorities for permits. The
Agency will focus its initial attention on
facilities which appear to be having the
greatest effect on an aquifer's suitability
as a drinking water supply. By using
contaminants from the Interim Primary
Drinking Water Regulations the Agency
does not mean to suggest that this
specifies a complete list of the
parameters that define an aquifer's
potential as an acceptable drinking
water supply, but these contaminants
will be useful to the Agency in
establishing its priorities.

The second set of parameters includes
chloride, iron, manganese, phenols,
sodium, and sulfate. These parameters
are generally recognized as useful for
characterizing ground-water quality;
These contaminants are ubiquitous in
the environment and are often used to
characterize a ground-whter supply's
suitability for a variety of uses. The
owner or operator is to draw quarterly
samples for these parameters during the
first year and annually thereafter.
Information on these parameters will be
useful in any assessment of ground-
water contamination that follows the
determination that a facility is leaking.
Such information will, for example,
assist the Agency in determining the
extent to which contamination of the
aquifer may be coming from sources
other than the disposal facility.

The third set of parameters consists of
four indicators that will be used to
determine whether a facility is leaking.
As indicated earlier theAgency will be
,developing its ground-water protection
strategy as part of the Phase II

* regulations. For any such standard it
will be important for a facility to answer
the threshold question of whether
hazardous waste constituents are
entering the aquifer underlying the
facility. The four indicat6rs-specific
conductance, pH, total organic carbon,
and total organic halogen-reflect
changes in the organic and inorganic
makeup of the ground-water. A
statistically significant change (increase

or decreasefor pH, increase only for the
others) in these indicators between the
initial background concentration or
value and those from downgradient
wells suggests that organic or inorganic
substances are being introduced into the
aquifer by the facility.

Increases in specific conductance
indicate the presence of inorganic
substances in the ground water.
Likewise increases or decreases in pH
suggest the presence of inorganic
contamination. Total organic carbon
(TOC) and total organic halogen (TOX
concentrations in ground water tend to
increase as a result of organic
contributions from a hazardous waste
facility. The methodology to sample and
analyze for these indicators is presently.
available. EPA believes that monitoring
these indicators will be sufficient to
make the threshold assessment of
whether a facility is leaking. Certainly
owners and operators are free to
perform more extensive'monitoring.

Since ground water monitoring data
for the indicator paranieters is to be
evaluated statistically, the Agency has
specified that each determination of the
concentration or value of an indicator
parameter in a ground water sample be
based upon a minimum of four replicate
measurements. This number of
replicates, using generally accepted
techniques, will assure a reasonable
degree of accuracy, needed for the
specified statistical testing, which is
explained in the next section.

EPA agrees with the commenter who
suggestdd that a determination of the
ground-water elevation should be made
each time a sample is taken. Such
information will assist the owner or
operator in determining whether the
monitoring system is drawing samples
from appropriately located wells. The
regulation, therefore, includes a
requirement that ground-water elevation
be determined each time-a sample is
obtained.

In response to commenters EPA has
specified a two-stage monitoring system.
Broad indicators are uied initially to
determine whether a facility is leaking.
If such leaking is detected, a more
specific ground-water quality
assessmentprogram, described later in
this Preamble, is initiated. EPA believes
that the use of broad parameters as
indicators is an appropriate strategy to
determine whether a facility is leaking.
In response to the general conceri
expressed by cpmmenters on the
number of parameters to be monitored,
EPA has limited its requirements for
indicator monitoring to four parameters
which are necessary, at a minimum, to
detect leaks. It is unlikely that a facility
would selectively emit low levels of

highly toxic organics that would thereby
miss detection.

4. Preparation, Evaluation, and
Response. According to the proposed
regulations, defection of significant
changes in ground-water quality
required the operator to notify the
Agency, to determine the cause and the
extent of contamination, and to
discontinue the facility's operation,
Comments received showed that the'
proposed language did not clearly
indidate whether these actions should
be taken simultaneously or sequentially.
Commenters stated that discontinuing
operations, based solely upon a
statistically significant monitoring
result, was unjustified.

, The final regulations have been
revised to remove ambiguities. Also,
rather than requiring that facility
operations cease, the final regulations
specify a sequential approach. Upon
detecting any suspected discharge from
the facility by statistical evaluation of
the ground-water monitoring data, the
owner or operator is required to notify
the Regional Administrator, within one
week of any such detection, that his
facility may be contaminating the
ground water. He must also, within 15
days after this notification, develop and
submit to the Regional Administrator a
plan, certified by a qualified geologist or
geotechnical engineer, for assessing the
quality of the ground water. The
regulations require that an outline of
such a ground-water quality assessment
program be developed and kept on-hand
at the facility by the time ground-water
monitoring is initiated. The plan must
specify: the number, location, and
depths of monitoring wells to be used
for the assessment; the sampling,
analysis, and evaluation procedures to
be followed; and a schedule of
implementation. The owner or operator
must then implement this plan and
determine as quickly as technically
feasible the rate and extent of migration
and concentration of hazardous waste
and hazardous waste constituents from
the facility in the ground water. Within
15 days after completion of the first
determination, he must submit to the
Regional Administrator a report
containing the results of the ground-
water quality assessment. If the owner
or operator can demonstrate, using
newly acquired and previously gathered
ground-water monitoring data (including
the general water quality data
developed to satisfy § 265.92(b)(2)), that
his facility is not contributing hazardous
waste or hazardous waste constituenta
to the ground water, he must so state In
the report and may reinstate his original
ground-water monitoring program,

II !
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However, if his assessment shows that
hazardous wastes or hazardous waste
constituents from his facility are
entering the ground water, he must
repeat the ground water assessment at
least quarterly thereafter, until final
closure of the facility.

Detection of statistically significant
changes in the indicator parameters in
the upgradient wells does not require
implementation of ground-water quality
assessment program. This information
may be useful at a later time, though, in
demonstrating that significant.changes
in downgradient water quality resulted
from sources other than the hazardous
waste facility.

As indicated earlier, an owner or
operator may install an alternate
ground-Water monitoring system if he
feels that monitoring for indicator
parameters would show that his facility
was affecting the ground water. Any
such alternate monitoring program must
be able to provide the above described
ground-water quality assessment.

The final rule specifies different
requirements for the duration of ground-
water monitoring depending upon the
operating status of the facility and the
monitoring program utilized.

Monitoring of indicator parameters is
intended to detect facility leakage into
the ground water. If such leakage is
detected the ground-water quality
assessment program is to be
implemented to establish the magnitude
of the problem. If the assessment
demdnstrates the absence of hazardous
waste constituents in the ground water,
the owner or operator may reinstate
indicator parameter monitoring until
suspected leakage into the ground water
is again detected. This detection could,
of course, trigger the need for another
ground-water quality assessment, and
so on, throughout the active life of the
facility, and for disposal facilities,
throughout the postclosure care period
as well. If, on the other hand, the first
determination under the ground-water
quality assessment program
demonstrates that hazardous waste
constituents have indeed entered ground
water, the assessments must be
repeated quarterly, until final closure of
the facility. Since additional hazardous
wastes will be.received at the facility
throughout this time, additional
assessments are necessary to determine
any further impact from these wastes on
the ground-water quality.

If the first determination of ground-
water contamination, by implementation
of the ground-water quality assessment
plan, occurs during the post-closure care
period, however, the sources of
contamination are'expected to be
relatively stable such that repeated

assessments would only confirm the
initial determination of contamination.
For this reason only one ground-water
quality assessment which demonstrates
contamination is required during the
post-closure care period. By a similar
line of reasoning, those facilities which
from the beginning utilize an alternate
ground-water monitoring system,
equivalent to a ground-water quality
assessment program, are not required to
make repeated assessments after final
closure of the facility.

The more frequent monitoring (i.e.,
quarterly) under the assessment
program is required to enable the
Regional Administrator and the owner
or operator to be fully aware of the
extent of ground-water contamination.
Such information will be useful, for
example, in providing warning to
downgradient ground-water users of any
potential danger, if necessary.

The final regulations also require that
any ground-water quality assessment
which is initiated prior to facility closure
be completed and reported to the
Regional Administrator. An assessment
which is underway may not, therefore,
be halted merely bedause the facility
closes.

The final rule also differs from the
proposed version in the test for
statistical significance. As proposed,
analyses of ground-water quality were
to be compared to the background
4uality established for each facility,
using the single-tailed Student's t-test at
the 95 percent confidence level.
Commenters claimed that the Student's
t-test at the 95 percent confidence level .
was too restrictive. Commenters stated
that the Student's t-statistic is
inappropriate because it is dependent
upon a normal distribution, which
cannot be assumed for ground-water
data because of seasonal fluctuations.
One commenter suggested establishing
tolerance limits as an alternative to
specifying a statistical test of
significance.

After considering these comments, the
Agency reproposed the statistical test
on September 19, 1979 (44 FR 54323-
54324) and specified the use of the
Mann-Whitney U-test at the 95 percent
confidence level. In specifying the
Mann-Whitney U-test, which is a non-
parametric test, the Agency sought to
overcome the major Weakness of the
Student's t-test, namely, its underlying
assumption of "normality." Commenters
on the reproposal generally preferred
the Student's t-test over the Mann-
Whitney U-test, for two reasons. First,
they were more familiar with the
Student's t-test. Second, several
commenters explained that while there
is an underlying assumption of

normality for the Student's t-test, it is
tolerant of considerable departures from
that assumption. The Agency has
therefore again specified the Student's t-
test in these final regulations.

The required statistical comparison in
these regulations, however, differs from
that proposed in several ways as a
result of c6ncemns which commenters
raised on the broader topic of
statistically differing ground-water
quality. Commenters suggested that
there was a high robability of
statistically significant increases
resulting from anticipated natural
fluctuations in ground-water quality and
from analytical error (i.e., false
significance). The Agency has
incorporated several changes which,
when combined, should greatly
minimize the possibility of "false"
significance. These include: limiting to
four the number of indicator parameters
to be compared; performing the t-test at
the 99 percent level of significance
instead of the proposed 95 percent level;
and intitially responding to detected
statistically significant difference by
taking additional ground-water check
samples to confirm the significant
difference.

In addition, to assure that accurate
data is used by the owner or operator in
the statistical comparisons, the Agency
requires that four replicate
measurements be made on each
obtained ground-water sample for each
indicator parameter. Four replicates
provide 95 percent confidence that the
average of the measured values will be
within five percent of the actual value if
generally accepted analytical
procedures are followed. -

In its investigations of statistical test
procedures which could be useful in
interpreting ground-water monitoring
data, the Agency gave consideration to
standard industrial quality control
concepts and procedures for data
evaluation. The Agency is aware that
these procedures were developed for
relatively well controlled and operated
industrial processes. However, the
conceptual basis of monitoring ground-
water quality indicators is similar in the
sense that the variation of the indicator
measurements under typical
circumstances should be predictable
within limits. If no leakage from a
hazardous waste facility or other
hydrologic change has occurred, the
ground-water quality indicator levels
should remain within such limits.
Excursions outside the limits would
indicate that changes may have
occurred that require further
investigation. Quality control methods
may be adaptable to such a situation.
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Quality control methods also have the
advantage of being generally accepted
and understood. The basic approach in
a ground-water monitoring program
would be to use data gathered during a
baseline period to establish limits that
would encompass a range of typical
variation in ground-water quality
indicator parameters. Excursions
outside these limits in subsequent
monitoring samples would indicate the
need for further investigation. While the
Agency believes that the use in these
regulations of the Students t-test is
appropriate, comment is requested on
the use of a'quality control approach in'
'interpreting ground-water monitoring
data. Such comments should identify
specific procedures and concepts which
appear amenable to this purpose.

5. Recordkeeping and Reporting..The
proposed regulations required making
quarterly reports of ground-water
monitoring information and keeping
ground-water quality data and
analytical procedure records for a
period of three years. The few
commenters that addressed this
provision made two lioints. First, they
suggested that quarterly reporting was
unnecessary. Second, one commenter
suggested that the owner or operator
send copies of any reports to State and
local authorities.

The Agency has decided that annual
reporting of the data on the indicator
parameters should provide sufficient
notice on general compliance with the
regulations. The Agency can, of course,
examine the data held by the owner or
operator to comply with these
regulations at any time. In the first year
of monitoring, however, it is necessary
to have more frequent monitoring and
reporting to identify those aquifers that
are in greatest jeopardy. Such
information will be used to set priorities
for consideration of permits. In keeping
with that goal, the owner or operator
must indicate in his quarterly report
during the first year of monitoring which
parameters exceed the contaminant
limits specified in Appendix Ill.

These regulations require the owner
or operator to retain his ground-water
data for the-active life of the site, and
for the duration of the post-6losure care
period for disposal facilities, instead of
the three-year period specified in the
proposed regulations. The Agency
believes that the actual monitoring data
(i.e., all replicate measurements on all
samples) may provide useful
information in determining the type and
extent of ground-water contamination.
Since ground-water changes may occur
slowly, it will be useful to have a history
of the facility that is longer than three

years. Both the owner or operator and.
the permitting authority should have
access to such information when
needed.

The regulations do not require the
owner operator to send the ground-
water report to State or local authorities.
This step is unnecessary. Those States
and local authorities that are interested
in examining the reports may obtain
copies from EPA or the authorized State
agencies responsible for receiving such
information. '

Slightly different reporting
requirements apply depending on
whether the owner or operator is
following the indicator program or the
grotnd-water quality assessment
program at the facility.

F. Subpart G-Closure and Post-Closure
The purpose of the final Part 265

closure and post-closure standards is to
ensure that all hazardous, waste
management facilities are closed in a
manner that (1) minimizes the need for
post-closure maintenance, and (2]
controls, minimizes, or eliminates, to the
extent necessarylo protect human
health and the environment, post-
closure escape of waste, leachate,
contaminated rainfall, or waste
decomposition products to ground or
surface waters, and the atmosphere.
There are two-types of closure and post-
closure requirements in these final rules:
(1) general requirements, which are
contained in Subpart G; and (2) specific
technical requirements, which are
included in the facility-specific
regulations for landfills; land treatment
facilities; surface impoundments;
incinerators; tanks; and thermal,
physical, chemical, and biological
treatment facilities. *

This section of the preamble focuses
on the Subpart G general closure and
post-closure requirements. The technical
standards establish in more detail
specific requirements and additional
objectives for closure and post-closure.
They also set forth factors owners and
operators must consider in addressing
those objectives. They are intended to
give flexibility to facility owners or
operators, and to reduce the possiblity
for over response to these requirements.
The technical standards are described in
later sections of this preamble.The final interim status regulations
specify what facility owners or
operators must do after wastes are no
longer received for treatment, storage, or
disposal. (This was called "closeout" in
the proposed regulation but the term has
been dropped because it was frequently
confused with "closure".)

Closure is the period-after wastes are
no longer accepted, during which the

owners or operators complete treatment,
storage, and disposal operations, apply
final cover to or cap landfills, and
dispose of or decontaminate equipment.
Post-closure is the period after closure
during which owners or operators of.
disposal facilities must conduct certain
monitoring and maintenance activities,
EPA believes that if the disposal facility
has been properly located, designed,'
operated, and closed, and no
contaminant leakage problems have
occurred during the operating life of the
facility or during the post-closure care
and maintenance period, then the
probability of significant ground-water
contamination is very small.

1. Period of Post-Closure Care. The
proposed rules required that post-
closure care be conducted for 20 years
at disposal facilities. The Agency
received numerous comments on this
requirement. About half of these
comments favored a period less than the
20 years proposed but the other half
favored a longer period. Those
supporting a longer period argued that
the hazard posed by many wastes exists
for an extremely long time, and that
monitoring should be carried out
perpetually, or for as long as the wastes
are hazardous. Those favoring a shorter
time argued that only a few wastes
remain hazardous for moie than a few
years. These commenters felt that there
was too much uncertainty and potential
economic burden with the proposed
standard, because it carried a potential
for unnecessary monitoring.

As a result of the extensive comment,
the Agency has considered the post-
closure care issue, and has decided to
extend the post-closure period from 20
to 30 years. EPA believes that
eliminating leachate monitoring
requirements makes it necessary to
monitor ground water for a longer
period of time, and that further analysis
of financial requirements, as well as
changes in these regulations, make It
practical to do so.

Public comment persuaded EPA (see
Background Document on Ground-water
Monitoring) that existing leachate
monitoring techniques are impractical,
except at land treatment facilities. Thus,
EPA has deleted the leachate monitoring
requirements for landfills and surface
impoundments. EPA had believed that
leachate monitoring systems would act
as early warning systems. Since it will
take longer for contamination migration
to reach ground-water monitoring points
than it would have taken to reach
leachate detection monitoring points, it
is necessary to monitor for a longer
period.

EPA is now convinced that it Is
reasonable to monitor and maintain
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closed disposal facilities for 30 years.
Because EPA no longer requires
leachate and air monitoring, owners or
operators need not provide the money
for these activities. Furthermore,
proposed changes in the financial
regulations will make all financial
requirements less costly. Owners or
operators will be able to satisfy closure
and post-closure responsibilities through
a number of financial mechanisms,
many of which are substantially less
expensive than trust funds. (For a
complete description of the proposed
financial mechanisms, see the proposal
section of this Federal Register and the
Background Document on Financial
Responsibility.) Also, in these proposed
financial regulations for interim status,
owners or operators may build closure
trust funds during the expected site life,
rather than by advancing all the money
initially. This alternative will make trust
funds less. expensive. As a result, EPA is
convinced that owners or operators can
now maintain and monitor disposal sites
for 30 years after closure.

However, because of the uncertainty
caused by the lack of extensive
experience with properly designed
disposal operations, the Agency does
not believe that an unalterable national
rule is necessarily the best way to
ensure human health and environmental
protection. The permitting process will
provide for case-by-case review of the
period for post-closure care and the
interim status standards permit EPA to
shorten or lengthen the 30-year post-
closure period as appropriate on a case-
by-case basis. Thus, for example, if an
owner or operator can demonstrate to
the Regional Administrator that there is
no need to monitor and maintain his
closed disposal facility for the entire 30-
year period, the period could be
shortened. Representatives of the public,
on the other hand, could also petition to
have the monitoring period extended for
cause.

EPA agrees with those commenters
who pointed out that risks from some
wastes persist for long periods of time.
For organic wastes disposed of in an
anaerobic environment, the
decomposition to non-toxic products is-
very slow. Similarly, heavy metals
remain toxic forever, and may be
mobilized unless carefully managed.
This may argue for perpetual monitoring
of land disposal facilities. However, the
Agency has found that it would be
nearly impossible for small single
facilities to finance such activities in
perpetuity, after revenues cease. Thus,
some form of national insurance is
necessary to ensure perpetual
monitoring of these facilities, because

many of them would surely default if
required to conduct perpetual
monitoring. EPA is considering asking
Congress to enact legislation to develop
such a national insurance program. In
the interim, the Agency has revised
these interim status regulations to allow
the Regional Administrator to extend
some or all of the post-closure care
requirements for cause, e.g., because
contamination is detected or feared
imminent

2. Notice in Deed to Property. A
number of commenters questioned the
legality of the proposed standard which
required the owner or operator to
record, in the deed of the property, a
stipulation restricting future use of the
property. In response to these
comments, the Agency has reworded the
requirement, so that the owner or
operator of a facility in which hazardous
waste will remain after closure must
submit evidence that a notation has
been placed on the deed to the property,
or on an appropriate alternate
document. The notation must warn that
Federal law limits post-closure use of
the property by anyone in a manner that
would disturb the integrity of the final
cover, the liner(s), or the monitoring
systems of the facility. During interim
status, the owner must place the
notation on the deed or alternative
document, but need not submit evidence
to EPA of having done so unless
specifically requested by the Agency.

3. Amendment and Submission of
Plans. Several commenters suggested
that, during the operation of the facility
before closure, owners or operators
should be able to amend the closure
plan and the closure cost estimates that
they submitted as a requirement for the
facility permit They claimed that this
would help ensure that the plan is
current and that the closure funds are
sufficient, and It would allow for
operating changes which might affect
closure. The Agency agrees, and has
modified the regulations accordingly.
During interim status, modifications to
the closure plan must be made where
appropriate, but need not be approved
by EPA, since closure plans must be
submitted to EPA only in the event that
the site closes. The owner or operator
must submit his closure plan to the
Regional Administrator at least 180 days
before the date he expects to begin
closure. All of the above considerations
apply to post-closure plans for disposal
facilities as well. Both closure and post-
closure plans are deemed requirements
of Subtitle C, and the plans themselves
are enforceable by EPA.

4. Time Allowedfor Closure. Several
commenters thought the proposed 90-

day limit for completing disposal or for
removing waste from facilities after
wastes are no longer received, was too
stringent and inflexible. The
commenters argued that, at certain times
of the year, weather would prevent
completing waste disposal or removal at
a facility, and that 90 days is not enough
time to complete these activities at most
facilities. EPA disagrees. Closure plans,
which are developed far in advance of
actual closure, can certainly be
developed to ensure thaTwastes are
disposed of or removed within 90 days
of commencing closure. This should be
the first activity conducted when a
facility commences closure, and owners
or operators should ensure that waste
inventories are reduced to manageable
levels before commencing closure in
order to comply with the 90-day
deadline.

The proposed regulations required
that closure be completed within three
years after the facility stopped accepting
wastes. A number of commenters
suggested that the time limit for closure
activities was too long in most cases,
and should be made more flexible. The
Agency agrees, and has reworded the
requirement to indicate that closure
must be completed within six months. A
variance procedure will allow a longer
period, where it can be justified,
although in no case may closure take
more than three years.

5. Post-Closure Permits. EPA is
considering a procedural mechanism
somewhat different from those
contained in prior proposals for dealing
with the problems involved in
monitoring facilities after closure and
taking corrective action where
necessary. As stated earlier in this
preamble, EPA does not believe that
Subtitle C of RCRA was intended to
cover disposal sites for hazardous waste
which were closed before the effective
date of these regulations. However, a
different situation is presented for the
post-closure care of facilities which at
one time had received a RCRA permit or
interim status and operated under it.
There can be little question that the
statute intended EPA to require
measures to be taken, for as long as
necessary, to ensure that these facilities
and the waste located there do not pose
a threat to human health or the
environment. One of the major purposes
of the closure and financial
responsibility provisions of the Part 264
and Part 265 regulations is to ensure that
sites remain safe even after they cease
active operation.

Under the structure of Subtitle C, the
only consistent way to make sure that
the necessary corrective measures can
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be taken at closed sites is to make those
sites subject to regulations under
Section 3004, That is the only section of
Subtitle C that authorizes substantive
regulatory standards'of the type in
question.

However, Section 3004 applies only to"owners and operators of facilities for
the treatment, storage, or disposal of
hazardous waste," and can therefore be
applied to closed sites only if the
owners or operators of those sites are
said to come within that definition. As
noted above, policy considerations.
support reading the statute in this
manner. In addition, the same
conclusion is hard to avoid simply as a
matter of textual interpretation, since
land in which hazardous waste is buried
is certainly either "storing" or
"disposing" of those wastes within the
meaning of the specific definitions of
those terms given in RCRA Section 1004.

If owners or operators of inactive sites
which once were covered by RCRA
permit are still "storing" or "disposing"
of those wastes, it follows that they
must get a permit under Section 3005.
Once again, that conclusion makes
sense as a matter of policy as well as a
strict matter of textual interpretation.
For example, the provisions of the
statute for EPA inspection and
monitoring are best enforced as part of a
permit. Though EPA believes that the
terms of any post-closure RCRA permit
should be strictly limited and require an
absolute minimum of paperwork, there
are strong policy reasons, as well as
legal reasons, why a permit of this type
might be essential to the overall
operation of the program. For example,
it might be very difficult for EPA to gain
access to land to clean up a leaking site
without the aid of permit terms
authorizing that access.

Accordingly, in the near future EPA -
plans to develop proposed regulations
calling for the owners or operators of
closed sites that once were permitted or
operated under interim status to apply
for and receive a post-closure permit
from EPA. EPA anticipates that the
conditions of this permit will relate
almost exclusively to general
procedures concerning access,
monitoring, and financial responsibility,,
and that cumbersome permit procedures
will not be necessary. EPA anticipates
that these will be lifetime permits.

It may be that this approach may
reduce paperwork in the end, for
example, by making possible the
modification or elimination of the
present requirement to record conditions
on the facility title in State or local deed
recording systems. EPA will be
examining'these questions further in the
course of developing its proposal.

G. Subpart H-Financial Requirements
The proposed § 250.43-9 financial

standards contained three types of
financial assurance requirements (1)
those assuring funds to conduct closure
activities in accordance with the closure
plan, (2) those assuring funds to conduct
post-closure activities at disposal
facilities in accordance with the post-
closure plan and (3) those assuring
funds to cover third party damage cases.

1. Liability. The financial
responsibility requirements covering
third party damages during the post-
closure care period are not covered in
the Part 265 interim status standards. As
stated in the preamble to the proposed
regulation, the Agency has been unable
to identify a viable mechanism to
provide for liability coverage during the
post-closure care period, and is
supporting an initiative in Congress
which would set up a national fund to
provide for such coverage.

During the life of the site, most
companies are likely to seek private
insurance to cover liability claims.
Through discussions with the insurance
industry, the Agency has determined
that non-sudden pollution coverage
often would be made effective only
when a facility received a permit.
Because facilities do not have permits
during the interim status period, they
might not be able to get insurance for
non-sudden occurrences. Thus, site-life
liabilityfor non-sudden occurrences is
not required during the interim status
period. However, the Agency is
proposing a rule requiring site-life
liability for sudden and accidental
occurrences during the interim status
period. The Agency intends to add this
rule to the interim status standards,
after public comment, later-this year.

2. FinancialAssurance. The proposed
financial standards assuring funds for
closure and post-closure care required
that owners or operators first estimate
the cost of closure, and post-closure care
where applicable, based on the closure
and post-closure care plans. Then a trust
fund was to established to assure that
the necessary funds would be available.
EPA received numerous comments
asking that the trust fund requirement be
restructured, and that financial
instruments other than a trust fund be
allowed. After considerable re-analysis,
the Agency is convinced that other
financial mechanisms can provide
protection equivalent to trusts, and that
the trust mechanism requirement could
benefit from-major restructuring.
Because of the complexity of the subject
matter and the magnitude of the
changes, the Agency believes that the
regulated community and the general

public should have an opportunity to
comment on the revised regulations
before they are promulgated. As a result,
the Agency is reproposing the specific
requirements for the various financial
instruments it intends to allow,

3. Cost Estimates. The Agency Is
promulgating in Phase I the requirement
that owners or operators develop cost
estimates for closure, and post-closure
activities where applicable. Several
commenters suggested that the Agency
allow for partial closure In the cost
estimate requirements. Tils had always
been the Agency's intent. The
reproposed rules better reflect this
intent by requiring that funds be set
aside equal to the highest cost of closing
the facility, either at any given point
leading up to closure, or at the point of
final closure. Thus, facilities which close
as they go (partially close) need obtain
only a fraction of the financial
assurance that will be required by those
closing at the end of site operations.

A few commenters suggested that the
closure and post-closure cost estimates
be reviewed periodically to ensure
continued accuracy. EPA agrees that
changes in facility design and operation,
and the uncertainties inherent In
inflation and interest rates, make such a
review highly desirable. Thus, the final
nules require that the owner or operator
prepare a new closure cost estimate
whenever the closure plan is modified,
and, for disposal facilities, a new post-
closure cost estimate whenever the post-
closure plan is modified. In addition, the
final rules require that these estimates
be indexed to inflation on an annual
basis, using the U.S. Department of
Commerce Gross National Product
Implicit Price Deflator, ,

4. Publicly Owned Facilities. A few
commenters suggested that publicly-
owned facilities should be exempted
from the financial requirements, because
government institutions are permanent
and stable, and have as their reason for
being the health and welfare of their
people. Therefore, according to the
commenters, publicly-owned facilities
would be more likely and more able
financially to carry out their closure and
post-closure responsibilities.

The Agency agrees that State and
Federally-owned facilities will always
have adequate resources to conduct
closure and post-closure care activities
properly. Therefore, an exemption for
these facilities has been incorporated In
a new "Applicability" section, (The
other provisions of the section make It
clear that the closure requirements
apply to all other facilities, and that the
post-closure requirements apply only to
disposal facilities.)
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The financial strength of local entities
(cities and counties), on the other hand,
is not as certain. Some local
governments do become insolvent, and
if small enough, might not be in a
financial position to fulfill their closure
and post-closure responsibilities.
Further, some publicly-owned facilities
are established as authorities, and are
supported financially very much like
corporations, i.e., they are not backed by
the taxing authority of the local
government. Because of these potential
problems, the Agency has developed a
revenue test which, if met, would qualify
facilities owned by local governments
for an exemption. Because this test is
new, the Agency is proposing this
provision for public comment.

H. Subpart I-Containers
Drums and other containers provide

an inexpensive means for generators of
hazardous wastes to accumulate and
store the wastes, in a form which will be
easy and relatively inexpensive to carry
away. All too frequently, generators and
others storing hazardous waste drums
have simply put them somewhere out of
sight, without any further concern about
what would eventually happen to the
wastes. The many damage incidents
described in the background document
on containers detail the awful
consequences of this practice. The
drums eventually weather and corrode,
releasing their contents. Dumps of
decaying drums have seriously
contaminated surface water and ground
water, have emitted fumes which have
killed vegetation and nauseated and
sickened nearby residents, facility
operators, and enforcement officials;
and have burned or exploded, injuring
and killing facility personnel and
sending clouds of toxic smoke and
fumes over adjacent heavily populated
areas, disrupting the activities and
threatening the health of thousands of
people.

The most elementary and
straightforward precautions will
frequently eliminate these problems.
These regulations generally require
nothing more than simple good practices
in the management of containers of
hazardous wastes-a level of care
commensurate with the hazardous
nature of the wastes stored. The Agency
believes that these regulations should
not be difficult to implement, and that
they will provide a great improvement in
the problems posed by current bad
practices.

The final regulations for containers
are largely taken from the standards
proposed for interim status for
containers, for storage generally, and for
a few other activities that pertain to

containers. As discussed below,
requirements for ignitable, reactive, or
incompatible wastes have been added,
and the provisions concerning empty
containers have been removed or
absorbed in Part 261-Identification and
Listing of Hazardous Waste.

1. Condition of Containers. The
proposed regulation (§ 250.44-2ga))
required that wastes in leaking or
damaged containers be recontainerized
in containers in good condition. EPA
received no comments on this
requirement, and it has been retained in
the final regulations. A provision has
,been added allowing wastes to be
managed in other ways than
recontainerization, so long as they meet
the requirements of Part 265.

2. Compatibility of Waste With
Container. The final regulation,
requiring that containers or their liners
be compatibTe with the wastes stored in
them, is essentially identical to the
proposed regulation (§ 250.44(h)) for
storage generally. In contrast to the
regulation for tanks, this regulation
retains the standard that "the ability of
the container to contain the waste
[should not be] impaired" by the waste.
While some corrosion by wastes may be
permissible for tanks, the Agency
believes that waste should not be stored
in a container in which it may cause any
substantial amount of corrosion. First,
the concept of "useful life" does not
work well with containers. Most tanks
will remain under the supervision of a
single owner or operator for a long
period of time. However, a generator
placing waste in a container will
probably not know how long it will be
stored, and the operator of a storage
facility will probably not know just how
long he can expect a container to last.
Secondly, containers are generally
constructed of lighter materials than
tanks, and have seams which are more
vulnerable to corrosion. Leakage due to
corrosion is therefore more likely and
less predictable for containers than for
tanks.

3. Management of Containers. The
proposed definition for containers
implied that they were closable. The
final definition is broader, indicating
that any portable device containing
hazardous waste comes under the
regulations of this Part. The requirement
that containers be kept closed now
appears in the substantive regulations.
Its purpose is, as it was originally, to
minimize emissions of volatile wastes,
to help protect ignitable or reactive
wastes from sources of ignition or
reaction, to help prevent spills, and to
reduce the potential for mixing of
incompatible wastes and direct contact

of facility personnel with waste. While
many commenters argued and the
Agency agrees that storage may
properly be conducted in open tanks
ana surface impoundments, requiring
containers to be kept closed does not
unnecessarily restrict storage options.
All containers have lids or some other
closure device, and keeping containers
closed whenever possible is simply a
matter of good operating practice. It is

'not expected that containers of
hazardous waste need be opened
routinely to inspect the waste or the
container or for reasons other than to
add or remove waste.

The proposed regulations also
required (in § 250.44-2(b)) that
containers be managed so that they do
not rupture or leak. EPA received no
comment on this provision, dnd it has
been retained as proposed. Its purpose
is to assure that, in addition to removing
waste from containers in bad condition,
owners and operators manage
containers so that they stay in good
condition, and handle them so that they
do not rupture.

4. Inspections. As an adjunct to the
general inspection requirements, the
regulations for various types of facilities
and equipment include specific
inspection requirements. The regulations
for containers call for weekly inspection
of container storage areas for leaks and
deterioration of the containers. Leaks
and container deterioration are the
primary source of damage from
container storage which can be
minimized through inspection. The
proposed regulations (§§ 250.43-6[a) and
250.44(c)) called for daily inspections.
Commenters believed that daily
inspections were unnecessary, and that
less frequent inspections would be
adequate. The Agency agrees that
corrosion of containers and the
development of leaks is usually a slow
process, and that daily inspections are
typically more frequent than is
necessary; weekly inspections should
generally be adequate.

5. Closure. Because these regulations
apply to the storage of hazardous
wastes, the definition of storage requires
that all hazardous wastes and
hazardous waste residues must be
removed at closure from a container
storage facility or from that part of the
facility being closed. The closure plan
required by Subpart G must address this
requirement. In removing hazardous
wastes or residues, the owner or
operator becomes a generator of
hazardous wastes and must manage
them in accordance with all applicable
requirements of Parts 262 263, and 265
of these regulations.
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6. Special Requirements for Ignitable
or Reactive Waste. The proposed rules
did not contain any special standards
for ignitable or reactive wastes. Simply
as a matter of good practice, ignitable or
reactive Wastes should, of course, be
protected from any conditions or ,"
materials that could cause them-to ignite
or react, in order to guard against fires,
explosions, or violent reactions.

The requirement in these regulations
that containers of ignitable or reactive
waste be 15 meters [50.feet) from the
facility's property line is taken from the -
National Fire Protection Association's
(NFPA) Flammable and Combustible
Code of 1977. The purpose of the
setback required in the Code is to -
protect adjacent residences, businesses,
and other public places from the acute
effects of explosions and fires that may
be caused in facilities that store
flammable materials. While the Agency
believes that the Code provides an
adequate basis for requiring a minimum,
setback of 50 feet, the Agency does not
yet have enough data to determine .
whether an additional setback should be
required where highly explosive or toxic
wastes are stored. The Agency expects
to monitor the effectiveness of this
regulation and revise it if necessary.
Since the NFPA requirement is
straightforward and'already applies
under OSHA regulations of facilities, it
is appropriate for inclusion in the
interim status standards. Since this
regulation was not proposed, it is being
promulgated interim final.

7. Special Requirements for
Incompatible Wastes. General
requirements for incompatible wastes
are discussed above in the preamble
section entitled "General Requirements
for Ignitable, Reactive, or Incompatible-
Wastes."

The proposed interim status
regulations contained a provision
(§ 250.44(i)) prohibiting the placement of
a hazardous waste in an unwashed
container which had previously held an
incompatible waste. The final
regulations retain this provision, with
the 'modification that placement of a
waste in such an unwashed container is
allowed if it will not violate the general
standards for the handling of
incompatible wastes. This regulation is
required because even "empty"
containers typically have a certain
amount of waste remaining on the
botton or the sides. The fact that the
container itself may be compatible with
both wastes will not prevent them from
reacting with each-other if they are
incompatible. Compliance with this
regulation will probably require owners
or operators to wash empty containers

or to be able to determine the-properties
of the materials they last contained
through records, segregated storage of
empty containers, tests, or some other
means.

The final regulations also provide that
incompatible wastes or materials must.
not be placed in the same container
unless the general standards for
incompatible wastes will be complied
with. The proposed regulations did not
contain such a provision because it was
thought that placement of incompatible
waste in containers was not typical.
While such mixing may not be common,
the Agency has decided as a matter of
completeness that it should be covered
by the incompatible waste regulations..
The nded for complying with the general
requirements for incompatible wastes is
as clear here as it is in other cases
where incompatible wastes are mixed.
The requirement is straightforward and
appropriate for interim status.

The proposed regulations also
contained a provision (§ 250.44-2(d))
that containers holding incompatible
wastes should be separated or protected
from each other'to prevent mixing of
incompatible wastes if containers-
should leak or break. The final"
regulation clarifies the proposed
regulation. It extends it to containers
stored near incompatible wastes in
other containers or in piles, open tanks,
or surface impoundments- where the
incompatible wastes are exposed on the
surface. It also indicates that protection
will typically be in the form of a dike,
berm, or wall. "Nearby" should be
interpreted to mean close enough so that
wastes from broken or leaking
containers might commingle with
incompatible wastes before the situation
would be discovered and corrected in
the ordinary course of operations.

8. Empty Non-combustible Storage
Containers. The proposed interim status
regulations contained a section
(§ 250.44-2(f) requiring empty non-
combustible containers to be recycled in
some fashion. This section was intended
partly to assure proper management of
the hazardous waste residues remsining
in the empty containers, and partly to
implement one of the objectives of
Section 1003 of RCRA-to promote the
recycling and recovery of material and
energy resources. The Agency has
reconsidered its position, in light of
comments received on this section, and
has changed the focus of these
regulations to the protection of human
health and the environment through the
appropriate management of hazardous
waste. Some'contaminated containers
are listed as hazardous wastes under
Part 261 of these regulations, and must

be managed as such or re-used. As a
result, the regulations on empty non-
combustible containers have been
deleted from this Section.

9. PaperBags. Another section of the
proposed interim status regulations
(§ 250.44-2(g)) required that
contaminated paper bags be managed In
closed secondary containers. EPA
received a number of comments on this
requirement arguing that the standard
was unnecessary because the amount of
waste which adheres to such bags Is
small, and that the bags can be properly
managed by other means, In light of the
comments, the Agency has reorganized
the proposed regulations. Some bags
and liners contaminated with certain
toxic materials are now listed as
hazardous wastes in Part 261 and must
be managed like other hazardous
wastes. Other contaminated bags are
not declared hazardous and are no
longer regulated under this Part. In
either case, the proposed regulation Is
unnecessary and has been deleted,

I. Subpart f-7anks

1. Definitions, In the proposed rules,
the standards for tanks were markedly
different from those for basins. Tanks
were regulated as covered containment
devices used for storing hazardous
waste. By contrast, basins were
regulated as uncovered containment
devices used for treating hazardous
waste. (The proposed rules did not
address the use of tanks for treating
hazardous waste.) Both tanks and
basins were assumed to be constructed
primarily of artificial materials or wood,
rather than earthen materials.

The Agency's re-evaluation of its
conception of storage now permits
storage to be conducted in uncovered as
well as covered devices, such as surface
impoundments. Thus basins, as they
were defined in the proposed
regulations, are now recognized as
appropriate storage devices, and the
Agency has recognized that treatment as
well as storage may be conducted in
tanks. These changes have made the
proposed regulations' concepts of basins
and storage tanks essentially identical.
As a result, the Agency has combined
the two concepts into one: tanks are
now defined to be "stationdry device(s)
designed to contain an accumulation of
hazardous waste and constructed
primarily of non-earthen materials..
which provide structural support."
Tanks are referred to as covered or
uncovered when appropriate. The term
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"basin" has been eliminated from the
regulations.1

The Agency has reorganized the
regulations to gather the proposed
standards for tanks into one Subpart
(Subpart J). This Subpart includes
standards from those that were
proposed for storage tanks (§ 250.44-1)
and basins (§ 250.45-4], for storage
generally (250.44), for treatment
generally (§ 250.45], and for chemical,
physical, and biological treatment
facilities (§ 250A5-6). A number of other
standards from the proposed Section
3004 standards have been incorporated
into the present set of interim status
standards for tanks. The following
discussion is organized along the lines
of the present Subpart J.

In addition, as explained under
Subpart Q, the regulations for chemical,
physical, and biological treatment
facilities (Subpart Q are essentially
identical to the regulations for tanks.
The following discussion therefore also
serves to present the foundation for the
Subpart Q regulations. References to
tanks in the following discussion are
also meant to include the waste
containment components of chemical,
physical, and biological treatment
equipment.

The general operating requirements
and the requirements for waste analysis
and trial tests were proposed primarily
for inclusion in the general standards
and partly for inclusion in the interim
status standards. They are therefore
being promulgated interim final only to
the extent that the Agency will consider
comments on whether they are
appropriate for inclusion in the interim
status standards.

2. General Operating Requirements.
The proposed interim status standards
for storage (§ 250.44(h)) and the
proposed general standards for basins
(§ 250.45-4(b)(1), (d), and (e)) and
chemical, physical, and biological
treatment facilities (§ 250.45-6(a) and
(b)2) included requirements which
placed restrictions on the type of
materials used to build tanks and the
type of waste placed in them, to ensure
that the waste was compatible with the
construction material of the tank.

'The Agency also mistakenly proposed two
definitions for storage tanks, in § § 250.21 and 250.41.
They were the same except that the latter provided
that waste in storage tanks must be pumpable. this
requirement was not intended and has been
removed. In addition, basins were defined to be less
than I00,000 gallons in capacity. This was included
only to help distinguish basins from surface
impoundments, which may be larger than 100,000
gallons. Because the 100,000 gallon limit proved
confusing and because basins (now tanks] and
surface impoundments are adequately distinguished
by their construction materials, the 100,000 gallon
limit has been deleted.

Few comments were received on
these proposed standards. Some
commenters suggested that the
standards should be modified to reflect
the fact that the construction materials
of most tanks will inevitably be
somewhat impaired by the chemical
properties of the wastes they contain.
The Agency agrees that tanks need not
be designed to last forever. Therefore,
the final rules have been modified to
require that the ability of tanks to
contain waste during their intended life
is not impaired.

Proposed § 250.45-6(e) provided for a
2-foot freeboard for uncovered reaction
vessels. Some commenters felt that the
2-foot freeboard requirement should be
made more flexible by allowing owners
or operators to use other methods to
prevent hazardous waste from splashing
over the rim of an uncovered tank. The
Agency agrees that methods such as
dikes, trenches, or diversion to stand-by
tanks may provide a degree of
protection equal to that afforded by 2
feet of freeboard. Therefore, the
standard has been modified to require
uncovered tanks to either have (1) 2 feet
of freeboard or (2) a containment,
drainage control, or diversion structure
which has a capacity that equals or
exceeds the volume of the top 2 feet of
the tank.

In a similar vein, some commenters
felt that the proposed requirement for an
automatic waste feed cut-off or by-pass
system (§ 250.45-6(g)) should be made
more flexible by allowing owners or
operators to use other types of
emergency response systems in the
event that their treatment process
breaks down. The Agency agrees and
has rewritten the standard in terms of a
performance standard. The final
standard requires that facilities at which
hazardous waste is continuously fed
into tanks be equipped with a means to
prevent the inflow of waste to the tank,
but it does not require that any
particular method(s) be used to
accomplish this objective. With the
deletion of the requirement that the cut-
.off be automatic, the requirement is
certainly appropriate for inclusion in the
interim status standards because it
should not require major equipment
modification.

3. Waste Analysis and Trial Tests. As
an adjunct to the inclusion of general
requirements for waste analysis in the
interim status standards, the Agency is
including specific waste analysis
standards for specific types of facilities
and equipment. Those for tanks;
chemical, physical, and biological
treatment facilities; and surface
impoundments are drawn from proposed

§ 250A5-6 (b) and (c). and combined into
a single requirement for each type of
facility. The purpose of these
requirements is to prevent accidents and
haphazard experimentation with new
wastes or new treatment techniques
when chemical treatment of large
batches of waste is involved. Put
another way, these requirements ensure
that the operator knows not only the
characteristics of the waste involved,
but how that waste will behave in a
treatment process, or how a new
treatment process will affect the wastes
and the facility. Haphazard
experimentation or treatment of waste
without trial tests may cause corrosion
of containment devices, fires,
explosions, and other problems
associated with ignitable, reactive, or
incompatible wastes. Trial tests, or
documented information or similar
wastes under similar treatment
processes and similar operating
conditions, should bring to light
unanticipated problems before large
batches of waste are treated.

The comments have prompted several
changes to the proposed sections. The
regulations have been revised to make
clear the Agency's original intent that
waste continuously flowing into a
treatment process need not be
continuously tested; tests or information
are required only before the process is
begun, or when the waste or treatment
process changes significantly.
Documented information may be used in
place of tests when the information
covers wastes, processes, and operating
conditions 'similar to the ones to be
undertaken. However, reliance on
documented information does not
relieve the owner or operator of primary
responsibility for assuring that he
complies with the remainder of the
regulations.

4. Inspections. Citing the relative
structural stability of tanks (and the
dikes surrounding them), several
commenters suggested that the proposed
daily inspection schedule (§ 25&43-6
and § 250.44(c)) was unnecessary for
tanks. EPA agrees that tanks and dikes
need not be inspected daily, and has
therefore changed the frequency for
inspection of these aspects of facilities
from daily to weekly. However, the
daily inspection requirement has been
retained for emergency response sytems
(e.g., waste feed cut-off or by-pass
systems), the data gathered from
monitoring equipment (e.g., pressure and
temperature gauges) and waste level
indicators at tanks.

5. Ignitable, Reactive, or Incompatible
Wastes. Requirements for ignitable,
reactive, or incompatible wastes were
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proposed for interim status in standards
for storage (§ 250.44(i)) and in standards
for treatment (§ 250.45(c) and Note), and
for the general standards under basins
(§ 250.45-4 (b) and (c)). Most of the
requirements in the present regulation
are discussed above in the general
section on ignitable, reactive, or
incompatible wastes.

The Agency has added a standard to
the regulations which requires facilities
storing or treating ignitable or reactive
waste in tanks to comply with the
National Fire Protection Association's
(NFPA's) buffer zone requirements for
tanks, contained in Tables 2-1 through
2--6 of the "Flammable and Combustible
Code-1977". The purpose of this
standard is to minimize the potential for
injury to the facility, facility personnel,
and the neighboring public from flying
debris and toxic air emissions which
could result from explosions or fires
involving hazardous waste. The
standard applies only to ignitable or
reactive waste because the potential for
fires and explosions is largely confined
to suchwastes. The NFPA standards
already apply to many tanks containing
ignitable materials under OSHA
regulations. Since this requirement was
not proposed, it is being promulgated
interim final, and the Agency will
consider comments on it.

6. Closure. The proposed interim
status standards for basins (§ 250.45-
4(h)) and the proposed general
standards for chemical, physical, and
biological treatment facilities (§ 250.45-
6(h)) required that all hazardous waste
and hazardous waste residues be
removed when the facility closed, and
be disposed of as hazardous waste. A
few commenters contended that the
requirement that all residues resulting
from treatment processes would have to
be managed as hazardous waste was
inconsistent with the statement in the
preamble to the proposed Section 3001
rules, which required that waste be
analyzed only when the generator has
reason to believe that his waste is
hazardous. The Agency believes that
treatment residues will normally be
hazardous. To clarify its position, the
Agency has revised the Part 261 rules so
that they now specify that residues fronr
hazardous waste treatment processes
are a hazardous waste unless the owner
or operator can demonstrate otherwise
(see the Part 261 preamble for the
rationale for this change). The present
regulations recite this in a comment.

. Subpart K-Surface Impoundments
Surface impoundments, also known a:

pits, ponds, or lagoons, are often used tc
treat, store, or dispose of hazardous
waste. A surface impoundment is

defined as a part of a facility which is a
natural topographic depression, man-
made excavation, or diked area formed
primarily of earthem materials, although
it may be lined with man-made .
materials. Impoundments are designed
to hold an accumulation of liquid wastes
and wastes containing free liquids.
Some are lined with clay or synthetic
materials to reduce or eliminate leakage
to ground water. Leakage to ground
waterposes the most serious threat to
human health and the environment from
impoundments, but air emissions from
volatile wastes and overtopping of the
impoundment as a result of overfilling,
precipation, or wind can alsp be serious
problems. Discharges to surface water,
which may be associated with such
impoundments, are subject to control
under the Clean Water Act (NPDES
program).
. The requirements for minimum
freeboard, protective cover on dikes
("Containment System"), waste analysis

-and trial tests, special requirements for
ignitable and reactive wastes, and
special requirements for incompatible
wastes were allproposed for inclusion
in the general standards in a form not
radically different from that proposed
here. Since they were not proposed for
inclusion in the interim status standards,
they are being promulgated interim final
only to the extent thatthe Agency
solicits comments on whether they are
suitable for inclusion in the interim
status standards.

The final RCRA interim status
regulations for surface impoundments
involve the following issues.

1. Fisting Surface Impoundments.
Many commenters stated -that the
proposed general regulations were
infeasible for existing surface
impoundments. They argued that

'retrofitting thousands of existing
impoundments would be impractical,
and suggested less stringent regulations
for existing impoundments, unless they
were found to be causing an
environmental problem. The Agency
agrees that If an owner or operator can
demonstrate that an existing surface
impoundment is not contributing
measurable quantities of contaminants

t to-ground water, retrofitting should not
be required in the interim status
regulations. (To the extent the comments
addressed issues relevant only to the
general regulations, those comments will
be addressed when the final general
regulations are issued.) This issue was
discussed at length in the previous
discussion of Existing Facilities.

3 These regulations may require
retrofitting of some existing surface
impoundments for maintaining
freeboard and providing protective

cover for earthern dikes. However, these
requirements are standard features of
properly engineered surface
impoundments, and should not pose a
substantial burden to owners or
operators of most impoundments.

2. Minimum Freeboard The proposed
general standards provided a minimum
freeboard requirement. The Agency
believes that such a freeboard
requirement meets the criteria for
interim status standards. It is accepted
engineering practice to design surface
impoundments with sufficient freeboard
td protect against overtopping by waves
or precipitation, and most surface
impoundments already have 2 feet of
freeboard. At least six states already
require the 2-foot freeboard required In
these regulations. As a result, an interim
status freeboard requirement will not
typically require large capital
expenditures by owners or operators,
nor will it require interaction with the
Regional Administrator. For those
facilities which do not meet the
minimum freeboard requirements, the
minimum freeboard can be established
in a short period of time by such means
as reducing the quantity of waste or
adding additionalheight to the dikes.

The proposed regulation required that
the freeboard in a surface impoundment
be capable of containing rainfall from a
24-hour, 25-year storm, but not be less
than 2 feet. The objective was to prevent
spillover of hazardous waste from
waves or rainfall, and to reduce the rls '
of overfilling. Comments varied from
suggestions that there be no
requirements for freeboard to
suggestions for more stringent
requirements.

The Agency has re-evaluated the
effect of a 24-hour, 25-year storm, and
has found that it would necessitate a
smaller freeboard requirement than the
specified minimum of 2 feet. It is thus
unnecessary. The same is true of all
other suggested storm standards,
including the 24-hour, 100-year storm,

No comments focused on the specific
measure of 2 feet for minimum "
freeboard, Engineering handbooks,
textbooks, design manuals, and State
regulations specify the need for a
minimum 2-foot freeboard to prevent
overtopping by waves or rainfall,
Therefore, the Agency is retaining a 2.
foot minimum freeboard requirement.

Some commenters suggested that level
controls (coupled with NPDES discharge
per its) should be allowed instead of a
minimum freeboard. The Agency
disagrees. Any level controls must still
provide for a minimum freeboard to
protect against overflows resulting from
breakdowns in level control equipment,
operator errors, waves, and significant

I I
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rainfall. In addition, since the Agency
has deleted the phrase "average
maximum" from the proposed definition
of freeboard, the regulation now
requires 2 feet of freeboard at all times
*during normal operation.

3. Containment System. The proposed
general regulations required all earthen
dikes to have an outside protective
cover to minimize wind and water
erosion. This requirement has been
added to the interim status standards.
Protective cover for earthern dikes is
considered to be standard engineering
practice, and many impoundments
already have such a cover. Therefore,
the Agency does not believe that a
substantial capital cost, or any
interaction with the Regional
Administrator, will be necessitated by
this requirement. The sole comment on
this section stated that the purpose of
protective cover, the preservation of the
structural integrity of the impoundment,
should be noted in the regulation. EPA
agrees and has done so.

4. Waste Analysis and
Recordkeeping. Waste analysis
requirements were not included in the
proposed interim status standards but
were proposed as requirements in the
general standards which applied to all
facilities. However, the final interim
status standards contain general waste
analysis requirements in Subpart B, and
in addition, include specific
requirements for waste analysis in the
standards for surface impoundments.
Since these standards are essentially
identical to those for tanks and
chemical, physical, and biological
treatement facilities, they are discussed
in the section on tanks (Subpart D).

The proposed interim status standards
required that the owner or operator keep
records of the contents and location of
each surface impoundment. This
information will reduce the probability
of accidental mixing of incompatible
wastes, aid in resolving damage
incidents, and assist in determining
proper closure procedures. Because all
hazardous waste facilities must keep
records on the types and placement of
wastes, the recordkeeping requirements
for surface impoundments are included
in the general recordkeeping
requirements for all facilities under
Subpart E.

5. Inspections. Theproposed interim
status standards required that surface
impoundment dikes be inspected daily
in order to detect and correct any
deterioration of the dikes. This rule was
intended to minimize the possibility of
dike failure.

Comments supported the need for
inspections, but recommended that they
be conducted less frequently.

Commenters argued that dike failure is a
long-term event that can be detected
with less frequent inspections, and that
daily inspections would most likely be
performed in a cursory manner. Most of
the commenters recommended weekly,
bi-weekly, or monthly inspections.

The Agency agrees that inspections
on a weekly basis are generally
sufficient to detect cracks, erosion, and
other deterioration in a dike well in
advance of dike failure. They should
also not impose a large burden on the
owner or operator. Additional
inspection may be prudent during or
after an unusual rainfall, and should be
considered by the owner or operator in
the inspection schedule required by
§ 265.15. On a routine basis, however,
weekly inspections of the surface
impoundment, particularly for cracks or
leaks in dikes, represents the best
balance between need and practicality.

The proposed regulations also
required a daily inspection of any
existing system used for detecting the
failure of a liner system or natural soil
barrier. This would ensure the timely
detection of a failure of the
impoundment liner system. This
requirement has been subsumed in the
general inspection requirements in
§ 265.15(b); the requirement for daily
inspection has been replaced by a
requirement that the owner or operator
develop his own schedule.

The Agency believes that when
surface impoundments are in operation,
there may be significant daily
fluctuations in the level of the wastes.
This potential daily fluctuation could
substantially reduce the amount of
appropriate freeboard needed to prevent
overtopping, and less-than-daily
inspection would not be safe in some
instances. Moreover, this inspection is
usually quite simple. Consequently,
daily inspection of freeboard is required.

6. Closure and Post-Closure. The
proposed interim status regulations
required that upon closure, all
hazardous waste and residues were to
be removed from a surface
impoundment and disposed of as a
hazardous waste, unless the
impoundment met the proposed
§ 250.45-2 requirements for landfills and
closed according to the landfill closure
requirements. The proposed regulation
was read by many commenters to allow
existing surface impoundments to close
as landfills under interim status only if
they met the proposed general standards
for design and construction of landfills
as well as the standards for closure.
Understandably, this drew strong
objections. Such a requirement was not
applied to landfills closing under interim
status, and it was not intended to be

extended to surface impoundments.
Although itwas not well reflected in the
text of the proposed regulation, the
Agency's intent was to require surface
impoundments closing under interim
status as landfills to meet only the
interim status requirements for closure
of landfills, that is, the closure and post-
closure care requirements for landfills.
The present regulations have been
restructured along these lines.

In response to comments, the present
regulations also allow more flexibility
than the proposed interim status
standards. If the owner or operator
elects to avoid closing as a landfill, all
hazardous wastes and hazardous
residues must be removed from the
surface impoundment, including (unless
he can show that they are non-
hazardous) the impoundment liner (if
any) and underlying and surrounding
contaminated soil. The choice whether
to remove these materials or to close as
a landfill is up to the owner or operator
(subject to the approval of the Regional
Administrator under Subpart G]. In
addition, the owner or operator may
choose to remove only part of the
hazardous materials and then close as a
landfill. As a comment to the regulation
points out, the detailed requirements for
landfill closure may then be
substantially reduced, because they
depend on the amount and nature of the
hazardous materials remaining, along
with several other factors. The Regional
Administrator may also adjust the post-
closure care requirements as
appropriate for the particular facility.
The purpose of this approach is to
provide the owner or operator with a
wide choice of alternatives, while still
assuring adequate protection of human
health and the environment from any
hazardous wastes remaining in the
impoundment after closure.

The owner or operator's choice of
closure plans may depend, in
substantial part, on just how much
material will have to be removed from
the impoundment. The determination of
the amount of material to be removed
will be a function of the amount and
mobility of the remaining hazardous
wastes, judgments as to the precise
nature of the cover needed, and the
post-closure care required. The
determinations for closure are ultimately
subject to the approval of the Regional
Administrator. In making this judgment
the Regional Administrator may require
tests of residues or contaminated soil to
be made by the owner or operator. For
these reasons, it may benefit the owner
or operator of a surface impoundment to
submit a closure plan to the Regional
Administrator substantially more than

33203



Federal Register / Vol. 45,No. 98 / Monday, May 19, 1980 / Rules and Regulations

180 days before the target date for theinitiation of closure activities. In
addition, owners and operators are
discouraged from penetrating surface
impoundment liners in order to sample
and analyze underlying soil for
contamination, unless prior discussions
with the Regional Administrator confirm
the desirability of this step. Liner
penetration could greatly increase
leakage of .hazardous waste into the
underlying soil.

A major requirement for an
impoundment to be closed as a landfill
is that the waste which remains in the
impoundment must be capable of
supporting the final cover. This may be
accomplished by a combination of
removing wastes (e.g., the liquid portion)
and treating the residues (e.g., further
dewatering, evaporation, or chemically
stabilizing or solidifying the residues).

EPA believes that these regulations
satisfy many of the concerns raised in
the comments to the proposed interim
status standards. Those comments
stated that the surface impoundment
closure requirements were improperly
restrictive, that it might in some .
instances be preferable to leave the
waste in place than to move it, and that
the requirement for inert fill was
unnecessary. These regulations provide
flexibility for closure requirements and
allow the wastes to be left in place. The
requirement specifying the use of inert
material for fill has been deleted.
Comments on the general standards will
be dealt with when those standards are
promulgated.

Because the landfill closure
requirements, on which the surface
impoundment closure requirements are
based, have been substantially modified
and because there'was some confusion
surrounding the surface impoundment
closure requirements proposed for
interim status, this regulation is being.
promulgated interim final, and the
Agency is soliciting comments on it. The
Agency is especially interested in
receiving comments on (1) whether the
present landfill closure and post-closure
care requirements need to be modified
as they apply to surface impoundments,
and (2) the number, size, and other
characteristics of surface impoundments
from which operators might opt to
removal some or all of the hazardous
wastes, residues and other
contaminated materials during closure.

7. Ignitable, Reactive, or Incompatible
Wastes. This topic was previously .
discussed in the general section of the
same title which supplies the ratidnale
for the regulation of these wastes in'
surface impoundments.

The issue of volatility has been
deferred until more data is gathered (see

discussion of "Volatility"). In the
meantime, it must be emphasized that
EPA does not condone the addition of
volatile hazardous waste constituents to
surface impoundmenti.

Several commenters requested that
during emergencies they be permitted to
place ignitable wastes, such as
petroleum products, in surface
impoundments used solely for
emergencies. The regulation now
permits this, and a similar provision has
been made inthe tank regulations.
Furthermore, the section on ignitable or
reactive wastes is not intended to cover
stormwater collection and treatment
ponds such as those at petroleum
refineries, when they receive incidental
amounts of oily material in otherwise
non-contaminated run-off.

K. Subpart L-Piles
There Were no regulations concerning

the storage of hazardous waste in piles
in the proposed regulations because the
proposed rules required that wastes be
stored in covered containers or tanks.
The waste pileshe Agency was aware
of were generally used for disposal and
were large enough to be properly
managed as landfills. The final
regulations still require that hazardous
waste disposed of in piles be managed
as a landfill. However, at public
hearings during the comment period on
the proposed regulations, the Agency
became aware that hazardous wastes
are occasionally stored in piles for
which the landfill regulations are
inappropriate. Comments at'the hearings
indicated that such piles are generally
small, frequently less than 3 meters high.
Many are in buildings or maintained
outside on concrete or other pads. They
are frequently used to accumulate waste
before shipment, treatment, or disposal,
and are typically composed of a single
dry material.

The regulations in this Subpart are
drawn partly from the landfill
regulations (Subpart N) and partly, from
analogy to the storage regulations for
tank§. Since none of the written
comments gave details on how storage
piles should be regulated, these
regulations are founded largely on the
descriptions of storage piles given at
public hearings. Because none of these
regulations were proposed as they relate
to storage piles, they are being
promulgated interim final, and the
Agency especially solicits comment on
them.

1. Protection From Wind. Because
many piles are composed of dry, finely-
divided materials, they are likely to be
subject to wind dispersal. Wind-blown
hazardous waste poses the obvious
threat of pollution of nearby land and

water, and the possibility of human
health effects from inhalation or
ingestion. The Agency is aware of one
instance where material blowing from a
very large pile of asbestos waste posed
a health risk from inhalation, The
interim status regulations therefore
require that wastes piles containing a
hazardous waste subject to wind
dispersal be covered or otherwise
managed so that wind dispersal is
controlled. Piles inside buildings are
already adequately managed for this
purpose. In other cases, the Agency
believes that owners and operators are
in the best position to develop cost-
effective measures to control wind
dispersal of hazardous wastes.

2. Waste Analysis. The requirements
in this section are intended as a
refinement of the general requirements
for waste analysis in § 205.13. As the
regulation for waste piles and the
comment to the regulation indicates, the
basic purpose of waste analysis is to
assure that incompatible wastes are not
mixed, and that ignitable or reactive
wastes are protected from sources of
ignition or reaction. Facilities which
receive only one or a few wastes which
are stored in piles typically need not
conduct a very sophisticated analysis of
incoming wastes; the owner or operator
can decide, for example, whether visual
observation of the color and texture of
the waste will meet the standard in the
regulation.

3. Containment. Besides the
requirements for closure, the major
difference in the requirements between
disposal piles and storage piles Is that
the former must have ground-water
monitoring to detect contamination. If
leachate or run-off from a pile is a
hazardous waste, then owners and
operators of the latter must either
prevent the formation of leachate and
run-off or control hazardous leachate
and ran-off.

If the owner or operator chooses to
prevent the formation of leachate and
run-off, he must protect the pile from
precipitation and run-on, and must not
place any liquids or wastes containing
free liquids on the pile. (See the
preamble section on landfills for a
discussion of free liquids.) Piles kept in
buildings will typically meet this
requirement.

Alternatively, in order to control
leachate and run-off, the pile must be
placed on an impermeable base so that
leachate and run-off can be collected,
and run-on must be diverted away from
the pile. The collected leachate and run-
off must be managed as a hazardous
waste, and an NPDES permit will be
required if the leachate.and run-off Is
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discharged through a point source to
waters of the United Slates.

The purpose of this requirement is to
protect against contamination of ground
water, surface water, and surrounding
land by leachate and run-off from
hazardous waste piles.

4. Closure. Because these regulations
apply to the storage of hazardous
wastes, the definition of storage requires
that all hazardous wastes and
hazardous residues must be removed
when the pile is closed. The definition of
storage and the regulations in Subpart G
also require that hazardous wastes and
residues be removed from the pile base
or the containment structure or other
area on which the pile sat, and from any
equipment or facility used to manage
hazardous leachate or run-off from the
pile. The closure plan required by
Subpart G must address these
requirements. In removing hazardous
wastes or residues, the owner or
operator becomes a generator of
hazardous wastes and must manage
them in accordance with all the
requirements of Parts 262, 263, and 265
of these regulations.

5. Special Requirements for Ignitable
or Reactive Waste. The problems posed
by ignitable or reactive wastes are
discussed above in the preamble section
entitled "General Requirements for
Ignitable, Reactive, or Incompatible
Waste."

The first alternative for managing
ignitable or reactive waste in piles-
available when piling the waste renders
the waste no longer ignitable or
reactiv,--is the same alternative
available for most other forms of storage
or disposal and is straightforward. The
second alternative-protecting thp
waste from any materials or conditions
which may cause it to ignite or react-is
analogous to the approach used for
tanks. It may be practical for piles kept
in buildings and in some other
circumstances.

6. Special Requirements for
Incompatible Wastes. These
requirements are similar to the
analogous requirements for containers.
Because piles provide little containment
of the piled waste, there is a possibility
that piled wastes may commingle with
other wastes stored nearby, or that
adjacent piles may grow until they
overlap. Commingling of incompatible
wastes must be prevented by separation
or by means of a dike, wall, or berm. In
addition, if hazardous wastes are piled
in the same place that incompatible
wastes were previously piled, a reaction
between the new waste and residues
from the previous pile may occur. Thus
the area must be decontaminated so that
the proscribed reactions do not occur.

L. Subpart M-Lnd Treatment
(Landfarms)

The Agency is now using the term
"land treatment facihty" in place of
"landfarm" in order to employ a term
which more accurately describes the
purpose of this particular waste
management practice. The terms
"landfarn" and "landfarming"
misleadingly imply a connection
between hazardous waste disposal and
crop production or soil beneficiation.
The term "land treatment," in contrast.
implies that the land or soil is used as a
medium to treat hazardous waste. This
meaning, which is reflected in the
regulations, is consistent with the
Agency's philosophy that applying
hazardous waste to the soil is a waste
management practice reserved for those
waste streams that can be treated in a
soil system. The limitations of this
waste management practice are
explained in more detail later. This
practice simultaneously constitutes
treatment and disposal of hazardous
waste.

The proposed regulations included
only the closure portion of the
landfarming regulations in the interim
status standards. The Agency has
decided to include other portions of the
regulation in the interim status
regulations because they serve
important environmental objectives, and
generally meet the criteria for inclusion
in interim status. It is important to
regulate certain aspects of land
treatment during the interim status
period because this is a disposal option
that presents high potential risks in the
absence of certain operational controls.
These risks arise from the fact that land
treatment involves the direct application
of hazardous wastes to the land surface.
Typically this occurs in the absence of
the type of liner systems associated with
landfills or surface impoundments.
Unless the practice is carefully defined
and regulated, irresponsible parties may
try to characterize indiscriminate
dumping of waste as land treatment. In
addition, land treatment facilities may
be used to grow food-chain crops. The
Agency is concerned about the potential
for hazardous waste constituents to
enter the human food chain as a result
of this practice. Since under certain
conditions crops may be grown on such
sites duripg interim status, it is
important to address this concern during
the interim status period.

Monitoring requirements have also
been included in the interim status
standards because the Agency believes
monitoring is such an essential first step
in the regulation of hazardous waste
disposal. Such monitoring will also be a

part of any final Phase ,egulations.
Owners and operator- and treatment
facilities, however, mu- ,egin to install
unsaturated zone monituring systems
and begin to establish background levels
of various parameters now so that they
will be in a position to meet the
treatment, ground-water. and food-chain
crop protection standards.

1. Purpose of Treatment. In § 260.10 of
the regulations issued today a land
treatment facility is defined as "that
part of a facility at which hazardous
waste is applied onto or incorporated
into the soil surface." Operators of land
treatment facilities generally apply the
waste in thin layers and use common
farm practices such as tilling,
contouring, and erosion control
techniques. They may also add nitrogen
and phosporus fertilizers to enhance
microbial degradation of the waste. The
general objective of land treatment is
the microbial degradation of organic
waste constituents. Compared to the
more conventional methods of disposing
of waste in landfills and surface
impoundments this practice is relatively
new. It is used primarily to treat oily
wastes, but may be feasible for other
types of wastes.

While EPA does not wish to rule out
the legitimate use of this waste
management option, there are certain
inherent risks with this practice which
make careful regulation necessary. One
of the key elements in these regulations
that will minimize such nsks is a clear
specification of the purpose of land
treatment. In doing this, the Agency
hopes to prevent the situauon where
irresponsible parties mavyclaim that
their indiscriminate dumping of waste is
land treatment. EPA believes that the
only legitimate purpose for the land
treatment of hazardous wastes is to
treat the waste to reduce its hazardous
properties. This reduction occurs
through biological degradation or
chemical reactions in the soil that alter
the chemical state of the waste.

The Agency acknowledges that soil
has the capacity to effectively filter and
dilute waste. However, these physical
mechanisms provide little or no net
reduction in hazard if they do not alter
the chemical state of the waste.
Consequently, the use of the soil solely
as a filtration or dilution medium is not
considered appropriate for land
treatment. In addition, any benefit
derived from land treating hazardous
waste, beyond that of the treatment
itself, is considered to be incidental, and
not an appropriate justification for
permitting the practice. Consequently,
land treatment of hazardous waste
merely for the purpose of providing
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nutrients to crops is not considered an
acceptable practice under these
regulations.

Based on the Agency's interpretation
of the purpose of land treatment, the
regulation specifies that hazardous -
wastes must not be placed in or on land
treatment-faciities unless the owner or
operator can demonstrate that biological
degradation or chemical reactions in the
soil will make the waste less hazardous
or non-hazardous. The monitoring
requirements specified in the regulation
will assist the owner or operator in
confirming that.determination. The
owner or operator must be able to
demonstrate that the treatment
requirement is being met at the facility.
Continued land treatment without the
ability to make that demonstration is a
violation of these regulations.

2. Surface Water Run-On and
Contaminated Run-Off. The Agency has
decided that the term "run-off', as used
in the proposed regulation concerning*
the construction of "diversion structures
to divert all surface water run-off from
the active portions of a facility," was
confusing. Therefore the term "run-on"
has replaced the term."run-off" in these
situations. That is, as used in these
regulations, run-on is water which runs'
onto the active portions of a land
treatment facility or landfill from other
portions of the facility or from outside of
the facility. Run-off is now defined as
rainwater, leachate, or other liquid
which flows from the active portions of
a disposal facility.

Requirements for control of surface
water run-off and run-on were not
included in the pioposed interim status
standards for land treatment facilities.
However, those requirements were
specified in the proposed general
standards in § 250.43(b) and (c). Those
regulations required the owner or
operator to construct diversion
structures capable of preventing run-on
from entering a land treatment facility.
A variance to this requirement was
allowed where an owner or operator
could demonstrate to the Regional
Administrator that run-on would not
enter the site and come in contact with
the hazardous waste. The proposed'
regulations also required the owner or
operator to collect and confine run-off
from active portions of the facility to a
point source before discharge or
treatment.

In these interim status regulations
land treatment facilities will be subject
to the same requirements as landfills
regarding surface run-on and run-off.
Run-on must be diverted away from the
active porti6ns of the land treatment
facility. Run-off from the active portions
must be collected. If the collected run-

off is a hazardous waste it must be
managed as a hazardous waste. If it is
not a hazardous waste it may still need
to be analyzed, treated, or otherwise
managed to comply with Subtitle D of
RCRA or the Clean Water Act. For a
more specific description of these
requirements see the "Landfill" portion
of this Preamble.

The Agency acknowledges that the
surface area of the active portions of a
land treatment facility will generally be
larger than the surface area of the active
porti6ns of a landfill. This will
necessitate more extensive run-on
diversion structures and run-off
collection systems for land treatment
facilities. EPA believes, however, that
such controls are necessary at land
treatment facilities because this
disposal option involves the placement
of hazardous waste on, or barely under,
the surface of the land. Such a technique
presents a substantial risk that
hazardous waste or hazardous waste
constituents will be carried off the site
by surface water run-off. A 12 month
delay for run-on and run-off control
compliance is allowed in these
regulations. See further discussion under
"Landfills."

3. Recordkeeping. Under the interim
status regulations owners and operators
of land treatment facilities must ensure
that the application dates, the
application rates, the quantities, the
results of waste analyses, and the
location of each hazardous waste placed
in the facility is in the operating record
required under § 265,73. Such - .
recordkeeping is needed to allow the
owner or operator and the Regional
Administrator to evaluate the facility's
compliance with the other requirements
of this Subpart. For example, the waste
analyses, the application rates, and-
quantities of hazardous wastes placed
in the facility will assist, through the use
of a mass-balance analysis, in
determining whether the treatment
objective of the facility is being met.
Information on application dates and
locations will assist in determining
whether the unsaturated zone
monitoring system is properly designed.
to detect migration of hazardous waste
and hazardous waste constituents.

4. Waste Analysis. The proposed
regulations contained general waste
analysis requirements which applied to
all facilities. The general waste analysis
regulations in these final interim status
regulations require waste analysis as is
necessasry to comply with the
regulations, including the land treatment
standards. Owners or operators of land
treatment facilities must further analyze
waste for the hazardous waste

constituents which caused the waste to
be listed, if it is listed, and the
constituents which exceed the levels
specified in Table 1 of § 201.24 of this
Chapter. Such information will be
essential to a demonstration that the
waste is being made less hazardous at
the facility and will be relevant to both
the ground-water and food-chain-crop
protection goals of this Subpart.

If food-chain crops are grown, the
waste must be analyzed for arsenic,
cadniun, lead, and mercury. The owner
or operator need not test for each of
these elements if he has written
information to indicate that the
constituent is not in the waste,

5. Monitoring. The proposed
regulation required semi-annual soil
monitoring of the treated area of a land
treatment facility. This was to be
accomplished by taking one soil core por
acre to a depth of three times the zone
of incorporation (i.e., three times the
depth to which the waste was tilled Into
the soil). If migration was detected, as
indicated by an increase in waste
constituents over background levels in
the bottom one-third of the core, the
owner or operator was to notify the
Regional Administrator and cease
operation in the affected area until
corrective actions could be taken. In
contrast with landfills aid surface
impoundments, the proposed regulations-
did not specify ground-water monitoring
foi land treatment facilities. The
environmental performance of a land
treatment facility was to be evaluated
solely on the basis of soil monitoring.
Because of this difference, the Agency
solicited information on the desirability
of ground-water monitoring at land
treatment facilities. The Agency
suggested that soil monitoring would
detect migration of waste constituents
long before ground-water monitoring
would.

EPA received several comments
suggesting that ground-water monitoring
in addition to soil monitoring was
unnecessary. Other commenters,
however, expressed the opinion that
ground-water monitoring was also
necessary. These commenters claimed
that soil monitoring has certain
limitations such as its lack of reliability
for detecting highly mobile
contaminants. They argued that soil
monitorihg "should not be solely relied
upon to provide protection of our
ground-water resources."

Commenters also were specifically
concerned about the sampling
procedures, the standard for when the
treatment system had failed, and the
corrective action that was to follow
detection of a failure, The requirement
to analyze each soil core for those
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constituents in the waste which made it
hazardous was considered extreme and
impractical. Commenters suggested that
indicator substances be analyzed ,
instead. Commenters also challenged
the "three-times the zone of
incorporation" test for determining
whether the treatment system was
successful, arguing that such a distance
did not relate to the ground-water
contamination threat;, rather, other
factors, such as thickness and
permeability of the unsaturated zone,
determine the potential for
contaminating ground water. Using a
similar argument, commenters argued
that corrective action should not be
triggered simply by the appearance of
contamination at a depth of three times
the zone of incorporation.

After examining these comments EPA
had decided to focus the interim status
regulations on the establishment of the
basic monitoring systems needed to
accurately determine whether the
complex processes involved in land
treatment are, in fact, occurring, and
whether contaminants are migrating to
ground water. The development of the
standard by which success or failure is
judged will be part of the Phase 1H
regulations. Regardless of what that
standard is, the facility will be required
to install a system of unsaturated zone
and ground-water monitoring to
determine the success of the treatment
process and impacts on ground water.
Unsaturated zone monitoring includes
both soil-pore water and soil core
monitoring.

While unsaturated zone monitoring is
useful in assessing the likelihood of
ground-water contamination at new
facilities and in indicating any migration
occurring with each new waste
application at existing facilities, ground-
water monitoring is the only mechanism
that can accurately detect the presence
and degree of ground-water
contamination. Therefore, ground-water
monitoring is required at land treatment
facilities. Owners and operators of
existing land treatment facilities must be
able to determine the actual effect of
their facilities on ground water in order
to comply with the Phase I
requirements.

In addition, the environmentally
sensitive nature of land treatment
requires the owner or operator to have
an accurate picture of the treatment
process at work in the soil. EPA has
decided that such an objective requires
installation of both soil core monitoring
and soil-pore water monitoring. Soil
core monitoring is useful in determining
the extent to which the hazardous
wastes are being attenuated and broken

down in the soil. Soil-pore water
monitoring is a necessary
complementary or back-up system to
assure that the absence of a hazardous
waste constituent in the soil core sample
indicates a breakdown of the waste
rather than merely the rapid migration
of the waste material through the soil
matrix. Several comments and the
results of an EPA-sponsored study
indicate that the latter phenomenon can
occur for some organic compounds
found in hazardous wastes. A
combination of soil core and soil-pore
water monitoring provides the basis for
a mass balance analysis of the
unsaturated zone to determine whether
the treatment process is meeting the
treatment objective. Using the
monitoring data as feedback on the
performance of a site, an owner or
operator can more effectively
manipulate operating variables in order
to optimize the performance of the site
(e.g., waste application rates and pH
controls).

Careful analysis of the upper soil
layers is also needed because of another
change that has been made in the
regulation. The Agency has decided that
growth of food-chain crops need not be
banned at hazardous waste land
treatment facilities but rather should be
carefully regulated. Information about
the presence of contaminants in the
upper layers of the soil is, therefore,
necessary to assess the risk of
significant plant uptake of toxic
constituents.

Soil-pore water monitoring is more
easily achieved at land treatment sites
than at landfills or surface
impoundments. Lysimeters or similar
devices which measure soil-pore water
contamination can be installed at land
treatment facilities in the area where
waste has been applied. The relatively
shallow depth of waste application at
land treatment facilities allows
lysimeters to be replaced, at both
existing and new facilities, when they
become clogged or otherwise
nonfunctional. Furthermore, land
treatment facilities typically do not have
liners which would interfere with the
placement of lysimeters.

In response to the specific comments
on soil monitoring, the Agency has
decided not to specify particular
procedures or protocols for conducting
unsaturated zone monitoring during
interim status. Owners and operators
will be given the flexibility to develop
reasonable monitoring plans that meet
the general objectives specified for such
plans. Once established, these plans
must be followed, and an owner or
operator's failure to follow his own plan

constitutes a separate violation of these
regulations.

In considering the constituents to be
monitored and analyzed for in the
unsaturated zone, EPA considered the
use of indicators. That approach was
rejected, however, because the Agency
has not yet been able to devise a set of
indicators that reflect the success of
waste treatment in the soil EPA is
requiring that the owner or operator
monitor and analyze for those
hazardous waste constituents contained
in the wastes applied at the facility that
caused those wastes to be listed as
hazardous, if they were listed, and those
that exceed the maximum contaminant
limits in Table I of§ 261.24 of this
Chapter. These constituents, at a
minimum, are the ones which have the
potential to create environmental
hazards if these wastes are
nismanaged. Such constituents must,

therefore, be included in any monitoring
system designed to determine the
effectiveness of a land treatment system
in reducing the hazardousness of the
waste. The Agency believes that the
constituents to be monitored are
sufficiently few as not to cause an
undue burden.

In response to the challenge to the
"three-times the zone of incorporation"
test to determine success of treatment,
the Agency is exploring whether other
simpler tests can be developed. Until the
time that such a test is developed.
owners and operators will have to
provide waste-specific, constituent-
specific, and site-specific evidence that
the treatment objective is being met.

The final interim status regulations
require owners and operators of land
treatment facilities to develop and
implement unsaturated zone monitoring
plans. These plans must be designed to
determine the concentrations and
migrations of hazardous waste
constituents in the soil. The plan must
also describe how the owner or operator
will establish background
concentrations of those constituents
throiugh testing of similar untreated soil.
The monitoring program for the
unsaturated zone must include soil core
and soil-pore water monitoring (ground-
water monitoring is required separately
under Subpart F of these regulations).
The unsaturated zone monitoring plan
must specify the owner's or operator's
rationale for such key elements as the
depth of monitoring, the number of
samples, the frequency of sampling, and
the timing of sampling. These decisions
must reflect a consideration of the
variability of the waste and the waste/
soil mixture, proximity to ground water,
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the manner of waste application, and
soil permeability.

6. Food-Chain Crops. The proposed
regulation prohibited growing food-
chain crops on active portions (treated
areas) of hazardous waste treatment
facilities. The purpose of this regulation
was to protect humans from consuming
toxic materials that might be present in
or on crops-grown on land to which
hazardous waste has been applied. At
the time, the Agency considered a ban
as the only means of achieving this
objective.

Commenters objected to this ban,
suggesting that some crops could be
grown on treated soil without
endangering human health. Instead of a
ban, commenters suggested alternatives
such as specifying "safe" application
rates to the soil, and monitoring crops
for their uptake of hazardous
constituents. The Agency also received
comments suggesting that the ban was
inconsistent with the regulatory
approach taken to protect food-chain
crops under Subtitle D of RCRA. Those
regulations were finalized as the
"Criteria for Classification of Solid
Waste Disposal Facilities and Practices"
(The Criteria, 40 CFR 257) on September
13, 1979. The Criteria prescribed annual
application rates and limits on
cumulative loadings for cadmium based
on the specific health risk, and
treatment requirements for wastes
containing PCB's or pathogens.
Commenters argued that the application
of some hazardous wastes to food-chain
crops presents no greater risk than such
practice with some nonhazardous waste,

It is the Agency's firm belief that
growth of food-chain crops on land to
which hazardous waste has been
applied is an issue which should be
dealt with cautiously, and should be
allowed only where there is convincing
evidence that the practice is safe. EPA
believes there is little real need to grow
food-chain crops at land treatment
facilities. The small amount of land used
for land treatment represents a
negligible portion of the total productive
land available for crop growth in this
country. Furthermore, there are other
productive uses of the land, such as for
ornamental horticulture and growth of-
fiber crops or other non-food crops.

'On the other'hand, the Agency feels
that where there is convincing evidence
that such crop growth is safe, it would
be unjustified to prohibit it. It is
conceivable that constituents in a
particular hazardous waste may not be
taken up by certain food-chain crops, or
after a period of treatment, the
constituents may have degraded into
products non-hazardous to humans.

The Agency carefully examined the
suggestion made by commenters of
specifying "safe" application rates. At
this time, however, the existing data
base on rates of crop uptake of
hazardous substances are not
comprehensive enough to permit the
Agency to specify safe application rates.
Regulation by crop monitoring is limited
by the fact that safe levels of most
hazardous substances in crops have not
been determined by the Food and Drug
Administration, the Department of
Agriculture, or the Environmental
Protection Agency.

The Agency also examined the
approach used in the Criteria and
concluded that the limits developed in
those regulations for cadmium should be
incorporated into this regulation. Thus
the cadmium limits present in that
regulation will be applicable to
hazardous waste land treatment
facilities.

The Criteria include two approaches
for the land application of wastes
containing cadmium. The first approach
incorporates four site management
controls: Control'6f the pH of the waste
and soil mixture; annual cadmium
application limits that are reduced over
time; cumulative cadmium application
limits based on soil cation exchange
capacity (CEC) (specified in units of
milliequivalents of exchangeable cations
in soil per gram of soil; and a restriction
of the cadmium concentration in waste
applii.d to facilities where tobacco, leafy
vegetables and root crops are grown.

The second approach allows
* unlimited application of cadmium
* provided four specific control measures

are taken. First, the crop grown can only
be used as animal feed. Second, the pH
of the soil must be maintained at 6.5 or
above for as long as food-chain crops -
are grown. Third, a facility operating
plan niust describe how the animal feed
will be distributed to prevent human
ingestion. Fourth, future owners are
provided notice (through provisions in
land records or property deed) that there
are high levels of cadmium in the soil
and that food-chain crops should not be

_grown.
The Agency does not believe,

however, that the Criteria sufficiently
address the broad range of constituents
present in hazardous waste. Therefore,
EPA has decided to set additional
requirements that relate to hazardous
constituents in waste applied as well as
other substances of concern (i.e.,
arsenic, lead, and mercury) because of

-their effect on food-chdin crops. These
additional substances have been
identified because of their relatively
high toxicity to humans and evidence
that they can be taken up by crops:

Mercury can enter plants through the
roots and be readily translocated
throughout the plant. Arsenic tends to
accumulate in the roots of most crops,
which is a concern when root crops such
as radishes, carrots, etc., are grown.
When in high concentrations in the soil,
lead has been shown to translocate to
crops.

The Agency is concerned that there
are other hazardous substances in the
waste, including toxic organics, that
may be taken up by plants. Because
most plant up-take studies have
addressed only inorganics, there Is a
paucity of data on the up-take of toxic
organics by crops. The Agency Is aware,
however, that data may exist that could
identify other hazardous substances of
concern. Therefore, EPA Is seeking
information on other hazardous
substances that could be taken up by
crops.

Where the Agency does not yet have
a clear specification of the "safe" level
of contaminants in food crops, it will
assume that the level of such
contaminants presently in food crops
not grown on waste-amended soils Is
acceptable. As further research refines
the Agency's thinking, it may be that
health tolerances in food crops should
be higher or lower than the average
levels otherwise present in such crops.

Based on that assumption, EPA has
devised a two-part test to determine
whether food-chain crop growth on land
treatment facilities is acceptable. Prior
to growing a crop for market on soils
that have received hazardous wastes,
the owner or operator must document
that the hazardous waste constituents In
the waste, as well as any arsenic, lead,
and mercury, will not (1) be transferred
to the edible portion of the crop by plant
up-take or direct contact, or be
transferred to food-chain animals; or If It
does, that it will not (2) occur in greater
concentrations in the crop than in crops
grown in the same region on similar
soils which have not had wastes
applied.

An owner or operator must use actual
field studies of the crop for comparative
purposes. Also, the conditions under
which the comparable crops are grown
must be similar to the conditions found
at the facility. For example, soil type,
soil moisture, soil pH, and soil nutrients,
must be sfmilar at both the facility and
the contiol sites. The owner or operator
must also document the sample
selection criteria, sample size
determination, analytical methods, and
statistical procedures used to make the
demonstration. In order to determine
compliance prior to waste application
the owner or operator must pre-test a
sample crop using the type of waste and
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application rate that will be used at the
facility.

Finally, EPA has added a provison to
these regulations that requires owners
or operators of land treatment facilities
on which food-chain crops have been
grown, or are being grown, to notify the
Regional Administrator within 60 days
after the effective date of these
regulations if they intend to again grow
food-chain crops during the interim
status period. In addition, a comment in
the regulation apprises an owner or
operator, who has not accordingly
notified the Regional Administrator and.
who proposes to grow food-chain crops
during the interim status period, that
this is a change in process and he must
notify the Administrator under Section
122.23(c)(3) of the consolidated permit
regulations. These notification
procedures are designed to give the
Regional Administrator notice of those
facilities that are engaging in the
environmentally sensitive activity of
growing food-chain crops at land
treatment facilities. This will assist the
Regional Administrator in the
establishment of priorities for
permitting.

7. Closure. The proposed regulations
provided two basic options for closure
of a land treatment facility. One option
was to return the soil in the treated area
to its pre-existing condition, as
determined by background soil analysis
or analysis of similar local soils. The
other option was to remove the
contaminated soil from the facility if
that soil met the characteristics of a
hazardous waste. (If it did not have any
of the characteristics of a hazardous
waste, no further action was required.)
However, a variance to the second
option allowed closure of a facility as a
landfill if the owner or operator could
demonstrate that the design or location
of the site provided long term integrity
and environmental protection equivalent
to a landfill, as specified in the proposed
regulations.

Many commenters argued that the
requirement to return the soil to its pre-
existing condition was impractical and
would make land treatment infeasible'.
They also objected to the provision
which required that the soil be removed
at closure. On the other hand, the EPA
extraction procedure (EP) was criticized
as being an inappropriate mechanism
for determining whether the soil in the
treated area was hazardous. The EP was
said to be too limited in applicability,
because it does not address most
organics and some metals. Some
commenters suggested alternative
closure procedures which allow tailoring
the closure procedures to the site.

After examining these comments, the
Agency has concluded that greater
flexibility should be given in the
regulation to allow the owner or
operator to develop a plan that
considers certain key factors and that
meets general human health and
environmental objectives. Under the
final interim status regulations the
owner or operator of a land treatment
facility must develop and implement a
facility closure plan. The terms of that
plan are enforceable against the owner
or operator.

The plan must address four
objectives: (1) Controlling the migration
of hazardous waste and hazardous
waste constituents into ground water,
(2) controlling the release of
contaminated run-off to surface water
(3) controlling the release of airborne
particulate contaminants: and (4)
compliance with the standards
established for food-chain crops. The
owner or operator must consider a range
of factors affecting the facility's ability
to meet the objectives. These factors
include the waste, the climate, the site
location, the soil, and the depth of
contaminant migration. The owner or
operator must also consider the
applicability of various closure methods
including removal of the soil, run-off
collection and treatment, use of cover
materials, diversion structures, and
additional monitoring.

The owner or operator must also
develop a post-closure care plan. The
terms of this plan are also enforceable
against the owner or operator. Under
these interim status regulations the post-
closure care plan must provide for
maintenance of monitoring systems,
restriction of access as appropriate for
post-closure use, and control of the
growth of food-chain crops to the same
degree as required for an active facility.

The requirements for the closure and
post-closure plans for land treatment
facilities and landfills are similar in
terms of objectives but differ slightly in
the mechanisms by which these
objectives are to be achieved. The
landfill post-closure plan requires the
owner or operator to address the
following: (1) Maintenance and
monitoring of leachate collection
systems (if present), (2) Maintenance
and monitoring of gas control systems (if
present), and (3) Final cover. For land
treatment facilities, however, the first
two items are not required because the
Agency is not aware of any leachate
collection systems and these facilities
are rarely plagued by gas problems. This
results because cover material is not
laid down after the waste is applied so
that gases are not confined, and

decomposition of the waste occurs
predominantly in an aerobic state so
that methane, carbon monoxide, and
hydrogen sulfide are not produced.
Although final cover is addressed in
both the land treatment and landfill
closure requirements, it is mandatory
only for landfills. Final cover must be
considered, but is not mandatory, for a
land treatment facility where the waste
has been rendered non-hazardous.
Where wastes have been rendered less
hazardous, the determination of whether
final cover is needed, in part, will be
dependent on the degree of risk to
human health and the environment
presented by the hazardous waste
constituents remaining in the soil.

8. Ignitable, Reactive, or Incompatible
Wastes. The proposed regulations
prohibited placing ignitable, reactive,
volatile, or incompatible wastes in a
land treatment facility, but allowed a
variance if the owner or operator could
demonstrate that airborne contaminants
would not exceed a specified
concentration, and that the attenuation
capacity of the soil would not be
adversely affected through heat
generation, fires, or explosions.

The primary criticism of the proposed
regulation, other than the restriction on
airborne contaminants, was that the
prohibition was inappropriate because
many wastes classified as ignitable,
reactive, or incompatible might lose
these properties when land treated. The
Agency agrees and has modified the
regulation. The final standard requires
the owner or operator to incorporate
ignitable or reactive wastes into the soil
in such a manner that the resulting
waste, mixture, or dissolution of
material no longer exhibits ingitable or
reactive characteristics, and complies
with § 265.17(b). Ignitable or reactive
wastes may also be placed in a land
treatment facility if they are rendered
non-ignitable or non-reactive before
land treatment. Incompatible wastes
may not be placed in the same land
treatment area unless the land treatment
process complies with § 265.17(b]. For a
description of the general requirements
applicable to the disposal of ignitable,
reactive, or incompatible wastes see the
"General Facility Standards" portion of
this Preamble.

M. Subpart N-Landfills
Landfilling has historically been the

preferred means of disposing of
hazardous waste. Until the last decade,
some people acted as though, once
buried, hazardous wastes would cause
no more difficulties. Past practices often
focused only on burying the waste to get
it out of sight and on control of surface
problems such as blowing litter or
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vectors. Recent experiences at Love
Canal in New York and other burial
operations have demonstrated the
potential for severe human health and
environmental impacts from improper
landfilling.

Many argue that, since many of these
wastes remain hazardous for very long
periods, they should not be landfilled.
EPA agrees in principle that it is better
to destroy or recycle hazardous wastes
than to landfill them, but the fact
remains that, for the foreseeable future,
land disposal will be necessary because
it is technically infeasible at present to
recycle, treat, or destroy all hazardous
waste.

Over the past decade, research and
investigations of good and bad
practices, including documented damage
cases, have advanced the state-of the-
art of landfilling significantly.
Landfilling is much more than just burial
of wastes, particularly for hazardous
wastes. Landfills must provide long-term
protection of ground water, surface
water, air, and human health. Although
the state-of-the-art is still developing, a
number of techniques are now available
for effectively reducing the adverse
health and environmental effects from
landfills.

The problems which hazardous waste
landfills have presented can be divided
into two broad classes, which these
regulations attempt to address. The first
class includes fires, explosions,
production of toxic fumes, and similar
problems resulting from the improper
management of ignitable, reactive, and
incompatible wastes. The Agency
believes that methods for dealing with
these problems are generally available
today, and that they can begin to be
implemented in these interim status
standards without substantial capital
expenditures, the need for case-by-case,
determinations by EPA permitting
officials, or substantial lead times.
These methods include the analysis of
wastes to provide enough information
for their, proper managment; the
controlled mixing of incompatible
wastes or their segregation in separate
landfill cells; and the landfilling of
ignitable and reactive waste's oniy vhen
they are rendered not ignitable or
reactive.

The second class of problems,
contamination of surface and ground
waters, presents substantially more
difficulty. Several approaches to
environmental protection, including
proper siting, lining, and leachate
collection, do not meet EPA's general
internal guidelines for those standards it
will impose during interim status. Such
standards might involve too great a pre-
permit investment, or might be so site-

or waste-specific that they would
require case-by-case determinations by
the Regional Administrator. Such
standards could also require automatic
closure or relocatioi of some facilities,
or substantial retrofitting. Other
measures, however, are available which
will help reduce the formation of
leachate in currently operating landfills.
The measures incorporated in these
interim status regulations are diversion
of "run-on" (water flowing over the
ground onto active portions of the
facility] away from the active face of the
landfill; treatment of any liquid wastes
or semi-solid wastes so that they do not
contain free liquids; proper closure
(including a cover] and post-closure care
to control erosion and the infiltration of
rainfall; and crushing or shredding most
landfilled containers so that they cannot
later collapse and lead to subsidence
and cracking'of the cover. In addition,
'these regulations require ground-water
monitoring to detect contamination of
ground water, and collection of
rainwater and other rn-off from the
active face of the landfill to control
surface water pollution. As discussed
previously under "General
Requirements for Ignitable, Reactive, or
Incompatible Wastes," the Agency is
also considering requiring the
segregation of wastes, such as acids,
which would mobilize, solubilize, or
dissolve other wastes or waste
constituents, such as heavy metals..
These regulations represent an
important step toward safer disposal of
hazardous wastes in landfills.

Regulations similar to those appearing
in the present sections on "General
Operating Requirements" aid "Special
Requirements for Ignitable or Reactive
Wastes" were proposed for inclusion in
the general standards. They are being
promulgated here interim final only to
the extent that the Agency will accept
comments on whether they are
appropriate for inclusion in the interim
status standards. Regulations on closure
and post-closure, special requirements
for liquid waste, and special
requirements for containers are being
promulgated interim final and are
further discussed below.

1. Landfill Cells. These regulations
incorporate the concept of landfill cells.
Such cells can be used to separate
incompatible wastes.

As suggested by the comments, the
proposed definition of a cell as "a
portion of a waste in a landfill" has
been replaced by "a discrete volume of
a hazardous-waste landfill which uses a
liner to provide isolation of wastes from
adjacent cells or wastes." This makes

'the cell a discrete part of the disposal

facility rather than a portion of waste as
in the proposed definition. This
arrangement, together with the
flexibility of closure regulations, and the
concept of partial closure, permits
different cells to have different closure
requirements and may permit different
financial arrangements in appropriate
circumstances. Cells may be physically
separate areas of a landfill, or trenches
or parts of trenches, or separate pits.
The determining condition is that the
cell be a discrete volume separated by a
liner or cover from adjacent cells or
other wastes in the facility.

2. Surface Water Run-on, A
requirement for control of surface water
run-on was not included in the proposed
interim status standards. This
requirement was specified, however, in
the proposed general standards in
§§ 250.43(b) and 250.45-2(b)(7). The
purpose of this standard was to
minimize the amount of surface water
entering the landfill facility. Rdn-on
controls prevent (1) erosion, which may
damage the physical structure of the
landfill, (2) the surface discharge of
wastes in solution or suspension, and (3)
the downward percolation of run-on
through wastes, creating leachate.
Control is accomplished by constructing
diversion structures to prevent surface
water run-on from entering the active
portion-of the landfill facility. A note in
the.proposed regulation provided that no
diversion structures were required
where it could be demonstrated to the
Regional Administrator that local
topography would prevent surface water
run-on from entering the facility.

'Comment was received that the
proposed regulation implied that all run-
on would have to be diverted from the
landfill, and that the regulations should
specify the capacity of the diversion
structure in terms of the useful life of the
landfill.

The Agency believes that the main
area of concern for protection of human
health and the environment is the active
portion of the landfill, not the landfill
facility as a whole (as may have been
suggested by the language of the
proposed regulation). It is at active
portions that run-on is most likely (1) to
seep into the exposed waste, I
contributing to the formation of
leachate, or (2) to erode wastes, or
constituents of them, and carry them
away in run-off. The Agency requires in
these regulations that all surface water
run-on be diverted from active portions.
Diversion of run-on may be
accomplished by locating the active
portion in areas where the topography
naturally prevents run-on, by sloping or
contouring the land, or by constructing
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ditches, culverts, or dikes. The capacity
of diversion structures should be
determined by the owner or operator
considering site topography, size of
drainage area, and size of the active
portions.

Comments were received suggesting
that the proposed standards be modified
to allow the owner or operator the
flexibility to either divert surface water
run-on or collect and treat all of the
surface run-off, as long as Clean Water
Act effluent limitations were complied
with. The Agency disagrees. EPA
believes that such a standard allows the
unnecessary infiltration of water into
the landfill.

The Agency has determined that
diversion of run-on is appropriate for
inclusion in the interim status standards.
Run-on control is for active portions
only. The Agency expects that run-on
diversion structures, where needed
because of topography, will most likely
be earthen dikes or berms, or ditches,
which can be erected with earth moving
equipment commonly found at landfills.
These structures can be temporary, and
can move with the active portions as
material is added to the landfill. Such
structures can be designed and
maintained adequately during interim
status without case-by-case review by
permitting officials.

A 12 month delay is allowed for
compliance with this requirement so
that operators will have adequate time
to make any necessary topographic and
hydrologic determinations and complete
construction.

3. Contaminated Surface Water Run-
Off. Requirements for collecting and
managing contaminated surface water
run-off were not included in the
proposed interim status standards, but
were proposed in the general standards
in § § 250.43(c) and 250.45-2(b)(8). Their
objective was to reduce the potential for
off-site migration of contaminated run-
off to land or to waters of the United
States. There have been a number of
damage incidents caused by
mismanaged or uncontrolled
contaminated run-off from landfills. Ten
of these incidents are briefly described
and referenced in the landfill
background document. These damage
cases demonstrate that run-off frdm
active portions of hazardous waste
landfills can cause serious adverse
impacts to land and surface waters. In
contaminating streams, run-off from
landfills frequently results in fishkills
and destruction of other aquatic life.
During the period 1963-1974, forty-seven
separate fishkills caused by run-off from
waste disposal were recorded by EPA.
Based on this evidence, EPA believes
that it is imperative that run-off from

active portions of hazardous waste
landfills be controlled during the interim
status period.

Furthermore, control of run-off from
active portions of hazardous waste
landfills is presently a widely accepted
and relatively simple practice. As of
January 1979, all but two States
specifically require in their solid or
hazardous waste regulations control of
run-off from at'least the active portions
of all off-site landfills.

Run-off control is accomplished by (1)
minimizing run-off and (2) collecting and
managing run-off from active portions.
Run-off is minimized by (1) preventing
run-on, (2) minimizing the size of the
active portion, and (3) preventing
disposal of liquid wastes in the landfill.

There are two basic types of landfill
operations: trench method and area fill
method. By design, almost all trenches,
and area fills using depressions or pits,
control most run-off because of surface
contours (i.e., liquids that come into
contact with the waste generally
infiltrate rather than run-off). Area fills
which do not use depressions can be
operated by building a berm or dike on
the low elevation side to contain any
run-off. However, when landfills using
either the trench or area methods
become large and substantially above
grade, both ran-off and leachate seeps,
which often occur on the outer slopes of
the fill, need to be collected. Run-off
which does emerge from active portions
may be collected by ditches, berms,
dikes, and culver~ts which direct it
(sometimes by sump pump) to surface
impoundments, basins, tanks, or
treatment facilities. These collection
devices may consist of temporary
structures around active portions. Since
run-off usually has been in contact with
waste or leachate seeps from active
portions, and since run-off sometimes if
collected via a leachate collection
system, it is usually contaminated. Thus,
it is usually impossible to differentiate
between rainwater run-off and leachate
run-off at the active portion of a landfill.
Because of this, the proposed definition
of "run-off", which was "that portion of
precipitation that drains overland. .
has been revised to "any rainwater,
leachate, or other liquid that drains over
land.. . This change indicates that
more than just precipitation must be
collected.

Once collected, a number of options
exist for treating and disposing of run-
off. These are the same options which
exist for managing liquid wastes and
leachate and include deep well
injection, land treatment, treatment in
surface impoundments (evaporation,
aeration, chemical treatment, etc.),
dewatering or mixing with an absorbent

material and disposal in the landfill,
percolation through a filtering or
attenuation medium (e.g., charcoal, clay,
soil, sand), or discharge to a sewer or
other treatment facility.

The proposed landfill standards
required that if surface water came into
contact with the active portions of a
facility, it was to be collected and
managed as a hazardous waste unless it
was analyzed and found not to be
hazardous.

The Agency received essentially no
objections to the proposed requirement
that landfill run-off be collected and
treated in some fashion. Most of the
comments on the proposed standards
concerned the capacity of the treatment
systems or the final disposition of the
run-off. These comments are discussed
in the background document. The -
current regulation does not limit the
method of treatment of run-off.

The regulation requires run-off from
active portions to be collected. The
collected run-off is a solid waste from
an industrial activity (the operation of
the landfill) and the owner or operator
must determine whether it is a
hazardous waste in accordance with
Section 262.11 of this Chapter. If the
collected run-off is a hazardous waste it
must be managed as a hazardous waste.
Even if it is not a hazardous waste, good
management practices may still require
some degree of treatment or use of other
techniques as previously discussed,
although such practices are not required
by these regulations. A 12 month delay
for compliance with these regulations is
given so that existing facilities may
construct new run-off control systems or
upgrade existing systems, including
those for run-off treatment and disposal.
If collected run-off is discharged to
waters of the United States, owners or
operators of facilities must have or
apply for an NPDES permit under the
Clean Water Act.

4. Wind Dispersal. Dispersal of
landfilled hazardous wastes by wind is
not often a problem. The Agency's major
concern in requiring the control of wind
dispersal is large waste piles which
constitute disposal and thus come under
the landfill regulations. The Agency is
aware of at least one case in which
wind dispersal from a pile of asbestos
wastes created a health risk. It therefore
seems prudent to require that, where
landfllled hazardous waste is subject to
wind dispersal, the landfill be managed
so that wind dispersal is controlled.
Appropriate methods may vary from
waste to waste, and the Agency believes
that the owner or operator of the facility
is best able to develop an adequate,
cost-effective technique to meet this
requirement.
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This requirement was not proposed
for inclusion in either the interim or
general standards. Comments and
meetings following publication of the
proposed regulations brought to light the
fact that piles are sometimes used for'
storing and disposing of wastes, some of
which may be hazardous. Subpart L
(Waste Piles) grew out of these
comments, and also includes a
requirement for controlling wind
dispersal. The Agency believes that this
requirement should typically not require
major capital expenditures, does not
require case-by-case determinations by
the Regional Administrator, and can be
accomplished within six' months. It is
therefore appropriate for inclusion in the
interim status standards. Since it was
not proposed, it is being promulgated
interim final, and the Agency solicits-
comments on it.

5. Surveying and Recordkeeping.
Recording the location of each
hazardous waste type within a landfill
cell will help ensure that this
information is available for proper
landfill operation, closure, and damage
assessment, when necessary. For
example, this information is useful in

-managing potentially incompatible
wastes and materials, and will help deal
with emergencies, such as fires and help
in locating sources of contamination.
Methods of correction and potential for
further damage may also be more
readily identified.

The major issue raised in the
comments was an objection to the
proposed requirement that exact
locations of waste within each cell be
recorded. The Agency agrees that this
requirement may have been overly
restrictive as applied to all wastes. The
regulation now only requires recording
the'waste's approximate location within
a cell. However, the owner or operator
must record the location of each waste
type with sufficient accuracy to enable
proper management of incompatible
wastes, and later treatment, excavation,
or other remedial action, if necessary.
For example, with an extremely mobile
waste this may mean recording its exact
location; for a landfill or landfill cell
which receives only a few types of
wastes, it may mean merely recording
the approximate location of the
demarcations betweenwastes. EPA
suggests the use of a three-dimensional
grid system, referencing waste type
location on a map which is keyed to
permanently surveyed benchmarks. The
size of the units in the grid should be a
function of the number of waste types,
their amounts and the number of
locations of each type.

6. Landfill Closure. At least 180 days
before landfill closure during the interim
status period, the owner or operator
must submit to the Regional
Administrator, for his approval,
modification, or disapproval, a detailed
plan describing the manner in which the
landfil will be closed and maintained
during thd post-closure period. (See the
previous preamble discussion on
Closure and Post-Closure Care).

A final cover must be placed over the
landfill at closure. The closure plan must
address the functions and specify the
design of the final cover. It is necessary
toplace appropriate cover on a landfill
in order to control the infiltration of
moisture that could increase leaching,
and to prevent erosion or escape of
wastes, waste constitutents, or
contaminated soil.

The proposed standards included
specific requirements regarding the type,
depth, permeability, and number of soil
layers required for the final cover. They
also included specific quantitative limits
on grade (slope) and terracing of the
cover to prevent erosion.

EPA received numerous comments
objecting to these specific requirements.
Commenters suggested that different
combinations of cover materials,
thicknesses, and permeabilities could
achieve equivalent results, and that
greater flexibility was needed to
address site-specific situations.
Numerous commenters suggested that
the proposed 6-inch clay cover was
inadequate. Similar objections were
raised iegarding the final grade and
terracing requirements.

The proposed regulation included a
variance that allowed alternate cover
designs to be substituted as long as they
provided equivalent performance, and
thus there was some flexibility.
However, the proposed variances would
not have addressed concerns over the
basic level of control specified, for
example, a 6-inch clay cover.

The Agency believes that the
commenters have made valid points.
The specific limits proposed are not
appropriate for all situations. The
conditions af each site should weigh
more heavily than perhaps the proposed
regulation would allow in determining
an appropriate cover requirement. The
final regulations provide this flexibility
by requiring that certain objectives be
addressed in developing a closure plan
and designing a final cover. The
specified objectives are: (1) control of
pollutant migration from the facility via
ground water, surface water, and air, (2)
control of surface water infiltration,
including prevention of pooling, and (3)
prevention of erosion.

The regulation also lists a minimum
set of technical factors which the owner
or operator must consider in addressing
the control objectives. With regard to
cover design characteristics, these
factors include cover materials, final
surface contours, porosity and
permeability, thickness, slope and length
of run of slope, and type of vegetation.
The cover design should take Into
account the number of layers, and the
indigenous vegetation. It should avoid Or
make allowances for deep-rooted
vegetation, and prevent water from
pooling. The design will depend on the
availability and characteristics of on-
site or nearby soils, and a number of
other site-specific factors. The final
cover design could simply be the
placement, compaction, grading, sloping,
and vegetation of on-site soils, or could
be a complex design such as a
combination of compacted clay or
membrane liner placed over a graded
and sloped base and covered by topsoil
and vegetation.

The final regulation requires (in
Subpart G) the approval, disapproval or
modification of the closure plan by the
Regional Administrator, after
opportunity for public comment. This
process is necessary to assure that
closure plans will achieve the objectives
specified with an adequate degree of
confidence.

Because it has been modified
substantially, the regulation on landfill
closure is being promulgated interim
final and the Agency will consider
additional comments on it. Many
comments on the proposed regulation
severely criticized it for being too
inflexible. The Agency believes that the
present regulation responds to these
comments by creating an extremely
flexible system under which all
pertinent characteristics of an individual
facility can be considered in
determining how it should be closed,
Since the system leaves so much
latitude for the creation of individual
closure plans, those plans will need to
be reviewed on a case-by-case basis by
Regional Administrator to assure that
the objectives of the regulations are
achieved.. The Agency believes that the
importance of proper closure justifies
this interaction with the Regional
Administrator during the interim status
period. The closure and post-closure
requirements are essential for protection
of human health and the envlronment'in
the long-term (after post-closure care
period). Unless certain precautions, such
as a stable and properly designed cover
and future site use controls, are taken,
there is a high likelihood of future
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ground water, surface water, or air
contamination or direct exposure of the
public to hazardous waste. Operating
existing leachate collection systems, gas
control systems and ground-water
monitoring systems throughout the post-
closure care period are essential to
eliminating future environmental
problems and determining when post-
closure care can be terminated.

7. Post-Closure Care. In order for the
final cover to satisfy the specified
,objectives, it must be properly
maintained following closure. This is
also true of certain monitoring and
control measures, such as ground-water
monitoring systems.

EPA received few comments on the
proposed post-closure care
requirements. Nonetheless, some
modifications have been made to
accommodate changes made in other
sections of the regulations. Post-closure
maintenance of a leachate monitoring
system (unsaturated zone monitoring) is
not required for all facilities because
such monitoring systems are no longer
required. (See the discussion on Subpart
G requirements.) A requirement that
existing leachate collection and removal
systems be maintained, however, has
been substituted. Hazardous leachate
may continue to be generated within the
landfill long after the site is closed, even
with a relatively impermeable cover.
The Agency believes that, in order for
an installed leachate collection system
to achieve its purpose, leachate must be
-removed as it is generated, even after
closure.

The one post-closure requirement
which did generate a number of
comments was the restriction against
constructing buildings on closed
landfills where radioactive wastes were
disposed of. The Agency agrees with
commenters to the extent that concern
about radiation (uranium and phosphate
wastes) was the basis for this regulation
and that such building restrictions
should be placed in regulations dealing
specifically with those wastes. EPA
expects to promulgate requirements for
such wastes in its Phase lH regulations.

Other commenters suggested that all
construction or other activities which
would damage the final cover should be
prohibited. The Agency concurs, in
general, and has added a requirement in
§ 265.117(c) that activities which could
disturb the integrity of the final cover or
any liners or the function of the
monitoring systems, are not allowed
without the Regional Administrator's
approval under specified criteria.

While the post-closure care regulation
has not changed radically from the
proposed regulation, it is being
promulgated interim final along with the

closure regulation because the two form
an integrated package. Comments will
be considered on the post-closure care
regulation along with the closure
requirements.

8. Ignitable or Reactive Waste. The
proposed regulations prohibited
disposing of ignitable or reactive waste
in a hazardous waste landfill unless
certain conditions were met: airborne
contaminants could not exceed a
specified concentration and there could
be no damage to the structural integrity
of the facility.

Several commenters claimed that this
provision "banned" landflling of
ignitable or reactive waste. The
commenters suggested that these wastes
can be placed in a landfill in a way,
such as by blending with soil or other
materials, that eliminates or minimizes
the danger of fires or explosions.

The final regulation now requires that
ignitable or reactive wastes be treated
or mixed before or immediately after
being landfilled so that they are no
longer ignitable or reactive. Mixing the
waste with soil or other material before,
during, or immediately after the waste is
placed in the landfill is allowed if the
resulting mixture is neither ignitable nor
reactive. This treatment must meet the
general requirements for handling
ignitable, reactive, or incompatible
wastes in § 265.17(b). As explained
previously, the provision in the proposed
regulation concerning volatility has been
deferred.

9. Incompatible Wastes. Incompatible
wastes or materials can react when they
come in contact with each other,
resulting in the substances or reactions
listed in Appendix V, such as fires,
explosions, or formation of toxic gas.
Such contact can be prevented by
placing incompatible wastes in separate
landfill cells, as proposed in the landfill
regulations.

Commenters supported this concept:
some suggested specific degrees of
separation, e.g., certain soil thickness, or
separation based on waste properties.
The Agency found no basis for any
specific waste separation requirement
because so many site-specific variables
are pertinent, such as characteristics of
the liner or separation material, (e.g.,
permeability and thickness], special
relationship of cells (e.g., above or on
the side of the other], cover material,
and waste characteristics. Therefore, no
specific separation requirement is
included in the final regulation.

Comments received on other sections
of the proposed regulations indicated
that potentially incompatible wastes can
be premixed or treated before or during
disposal so that they are no longer
incompatible. Therefore, the final

regulation has been revised to allow the
placement of incompatible wastes in the
same cell, if they will meet the general
requirements for incompatible wastes in
§ 26517(b).

10. Bulk Liquid Waste. The disposal of
liquid hazardous waste, both bulk and
containerized, was the most
controversial area of the proposed
landfill regulations. The proposed
regulation specified that bulk liquid,
semi-solid, and sludge wastes must not
be disposed of in a landfill, unless they
were pretreated or treated in the landfill
"so that a non-flowing consistency is
achieved to eliminate the presence of
free liquids prior to final disposal in a
landfill." The purpose of this proposed
regulation was to reduce the presence of
liquid wastes and free liquids in a
landfill.

Liquid wastes and free liquids can
migrate through a landfill, dissolving or
mobilizing toxic substances in the
process. In other words, liquid in a
landfill usually becomes a transport and
leaching medium. The resultant leachate
produces a hydraulic head greater than
that resulting from precipitation alone.
The additional liquids, leaching, and
head can increase the amount and rate
of movement of hazardous contaminants
from the landfill to groundwater.

Comments on the proposed regulation
ranged from suggestions that liquid
wastes should be categorically banned
from landfills to suggestions that there
should be no restrictions placed on
landfllling of liquid wastes. There were
also comments that the regulations
should allow absorption of liquid wastes
by municipal refuse and allow in-situ
absorption via a well or pit in the
landfill.

The Agency believes that there are
controlled conditions under which
liquids in landfills can be tolerated. For
example, with a secure liner (chemically
and physically resistant to the liquids
and of low permeability) and a leachate
collection and removal system, leachate
can be removed from above the liner
continuously to prevent build-up of a
hydraulic head. The low permeability of
the liner should result in no migration or
a very slow rate of migration through it.
The collected leachate can then be
either treated and disposed of in the
facility, or otherwise disposed of. Thus,
if a landfill has a leachate collection
system, in-situ absorption can be
environmentally acceptable. The final
regulation therefore allows in-situ
absorption of bulk liquid wastes
provided the landfill has a chemically
and physically resistant liner and a
functioning leachate removal system.
and provided the capacity to remove the
hydraulic head is not exceeded.
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Where a landfill does not have a
leachate collection and removal system,
however, liquids in the landfill will
eventually, migrate and will usually
carry pollutants out of the landfill and
into ground water. The many incidents
of ground-water contamination from
poorly operated hazardous waste
landfills testify that this is a common
problem. In addition, when liquid
wastes are disposed of directly into a
landfill without assuring absorption,
there is no way of knowing whether
they'are largely being absorbed and
held by solids in the landfill, or are
passing through relatively quickly.
Liquid migration can, however, be
greatly reduced If liquid wastes and
wastes containing free liquids are
treated before being landfilled, as by
mixing with absorbent matei'ials, sp that
free liquids are no longer present. The
regulations require such treatment in
landfills that do not have appropriate
leachate collection and removal
systems. Treating the liquid waste
before it is landfilled gives visual
control of the liquid to absorbent ratio,,
allows testing to confirm absorbent
capacity, and assures slow release;
these are not possible when in-situ
absorption is practiced. Examples of
absorbent materials which may be I
acceptable include soil, fly ash, and
cement kiln dust. EPA discourages the
use of biodegradable-municipal waste as
an absorbent until studies prove its
long-term effectiveness.

A number of commenters asked for
definitions of the terms "non-flowing",
"semi-solid", "sludge", or "free liquids",
which were used to describe hazardous
wastes in the proposed regulations. A
number of suggestions were given as to
how or how not to define these terms.
After review of these comments, EPA
has decided to use the term "free
liquids", defined as "liquids which
readily separate from the solid portion
of a waste under ambient temperature
and pressure." This term and meaning
best reflect the use to which this term is
put, which is to distinguish when a
waste contains liquids which will
readily flow from the waste in a landfill
to produce leachate. For sludges or
semi-solids which are not obviously
liquids, the following test may be used
to determine if they contain "free
liquids." Place a one to five kilogram (2.2
to 11.0 lbs) sample of waste on a level or
slightly sloping plate of glass or other
similarly flat and smooth solid material
for at least five minutes. If a liquid
phase separation is observed, the waste
contains "free liquids." EPA feels this
test provides a practical way to test
sludges and semi-solids and helps

clarify the meaning of free liquids until a
more rigorous test is devised.

The test is intended to simulate, in a
simple way, the behavior of semi-solid
wastes placed on the surface of a
landfill. If liquids can be observed as a
separate phase draining over an
impermeable substrate from the base of
a small sample of the waste, such
liquids can also be expected to drain
from the waste itself when it is placed
on the surface of the landfill, and will be
free to migrate into the landfill much as
liquid wastes would. The fact that
liquids cannot be observed to migrate
from a small sample after a few minutes
does not, of course, assure that they will
not migrate from a larger sample, or
after a longer period of time, or when
the waste is compressed by wastes
placed over it. This test thus represents
a rough minimum for the containment of
free liquids. The Agency expects to
study the problem offree liquids further
and to attempt to devise tests which
more accurately reflect the conditions of
waste within a landfill.-The Agency
specifically solicits further comments on
(1) difficulties that may be expected in
applying the test, and (2) suggestions for
other tests or improvements to this test
which will better test for the presence .of
liquids which can relatively easily
migrate from wastes.

Alternatives to direct disposal of
liquid wastes in landfills include mixing
the wastes with an absorbent material
prior to landfilling, as described
previously, chemically fixing or
solidifying the wastes before landfilling,
dewatering before landfilling, treating
the wastes to render them non-
hazardous, well injection, incineration,
resource recovery, and storage in
containers, tanks, and surface
impoundments. These options may be
impossible for some wastes. Taken
separately, facility capacities for these
options may be limited in the region of
waste generation, or may require a long
lead time to develop; nationally, no
single option can handle all the
hazardous liquid and semi-solid wastes.
Taken together, however, EPA believes
these options can provide the required
storage, -treatment, and disposal
capacity to offset the amounts of liquid
wastes currently disposed of by
practices prohibited by this regulation.
Indeed, this kind of prohibition is
already being implemented in some
States. At least 19 States already
prohibit or restrict the disposal of bulk
liquid wastes in landfills.

Although these provisions for bulk
liquid wastes were included in the
proposed general standards, they were
not included in the interim status

standards. The Agency believes that
while treating liquid wastes will
increase operating costs, it will not
entail great capital expenditures for
equipment or facilities. In addition,
methods implemented during the interim
status period to comply with the
regulation will not require case-by-case
determinations by Agency officials.

.However, the Agency believes that
generators, and owners and operators of
facilities may need more than six
months to identify and develop
alternatives to landfilling bulk liquid
wastes. The Agency has, therefore,
delayed the date for compliance with
this regulation for 12 months past the
effective date of the regulations.,

While. this regulation has not changed
substantially from the one proposed for
the general standards for landfills, it Is
being promulgated interim final
primarily because it generated so much
comment but so little data when
proposed. Some of the comments
requested clarification of the terms"semi-solid,' ''non-flowing," "sludge,"
and "free liquids." The Agency believes
that its definition and test for free
liquids adequately respond to these
comments.

Other comments fell in a spectrum
from contentions that liquids should be
banned from landfilla to contentions
that liquids in landfills should not be
restricted at all. Few of these comments,
however, provided any data or much
argument explaining why thei adopted
a particular position. The Agency "
solicits comments on the regulation and
is particularly interested in comments
on (1)'what data, if any, is available to
show that landfilled liquids can
confidently be expected to be absorbed
and immobilized by other waste in the
landfill; (2) the nature and extent of
treatment that commenters would
expect to conduct at landfills in
compliance with the regulation: (3)
alternatives to landfilling liquids and
wastes containing free liquids that
commenters would expect to pursue as a
result of the regulation; and (4) the
nature of the additional hazards, if any,
that commenters expect to be created by
this regulation, and how they may
compare to the ground water pollution
hazards that the regulation attempts to
alleviate.

11. Containerized Liquid Waste. The
proposed regulation required that each
container of liquid hazardous waste be
surrounded by a sufficient amount of
inert sorbent material to absorb all the
liquid contents of the container. Since
containers are known to eventually
decay in a landfill environment, this
requirement was intended to prevent
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migration of liquid waste by providing
an absorbent medium.

Commenters expressed diverse
opinions on the proposed regulation,
ranging from suggestions that
containerized liquid wastes be banned
totally, to suggestions that their
placement in landfills not be restricted
at all. Alternatives schemes were
*suggested for providing absorption
capacity within a landfill, such as
placing absorbent material inside a
container, or surrounding a group of
containers (rather than single
containers) with absorbent material.
The requirement that the absorbent be
"inert" was also challenged.

Based on further Agency analysis, the
final regulation generally prohibits
disposal of containerized liquid wastes
or wastes containing free liquid in
landfills. Drums eventually degrade,
allowing liquids to escape. When drums
collapse and create voids, they can
cause slumping and subsidence of the
cover. This may increase the infiltration
of precipitation and can also result in
the escape of wastes through cracks or
fissures in the final cover. Furthermore,
there is no assurance that the liquid
waste will be fully absorbed in
surrounding material. It is difficult to
predict the absorbent capacity of a
material buried in a landfill. For
example, the absorbent material itself
may have decayed by the time a
drummed liquid is released or may have
already been saturated with moisture
from another source (such as infiltration
or moisture from the decay of organic
wastes). Liquid wastes released from a
drum also will most likely form channels
from the point of leakage rather than be
evenly absorbed. In addition, it is
impossible to predict when drums will
fail in a landfill environment. This is a
particularly critical uncertainty in that
failure could occur after the post-closure
care period when facility maintenance
and ground-water monitoring are no
longer performed. Conversely, it would
be impossible to establish a rational
termination of the post-closure care and
financial responsibility period if the
stability of the cover and liquid waste
release were so uncertain. In contrast, if
drummed liquids are mixed with
absorbent materials, as bulk liquid
wastes must be, a history of trouble-free
operation and post-closure monitoring is
a much surer indicator that the landfill
will continue to be free from ground-
water contamination after post-closure
care and monitoring cease.

For these reasons, EPA believes that a
prohibition on placing containerized
liquid waste, or waste containing free
liquids in landfills will provide more

effective control than the proposed
operating restrictions. At least 11 States
already prohibit or restrict disposal of
containerized liquid wastes at landfills.

The alternatives to landflling
containerized liquid wastes are
essentially the same as those for bulk
liquid wastes, except that storage of the
containers probably will be simpler than
finding storage for bulk liquid wastes.
Thus, the same reasons exist for
providing a 12 month delay in the date
for compliance with this regulation,

The Agency believes that some
containerized liquid wastes will be
emptied and treated before being placed
in a landfill. Removing liquid wastes
from drums may increase the likelihood
of waste spills and will most likely
result in increased air emissions from
volatile waste. Although these interim
status regulations do not currently
address volatile waste, the Agency
expects to do so in the Phase Hl and
Phase III regulations as information
becomes available, and may amend
these interim status regulations where
appropriate. Additionally, the Agency
believes that until the problem of
volatile emissions canq be dealt with in a
more satisfactory manner, volatile
hazardous waste should generally not
be placed in any disposal facility.
Opening drums containing liquid
hazardous waste, particularly volatile
waste, requires special safety
precautions, such as ventilation or use
of respiratory equipmenL However,
adequate handling methods are
currently used at some facilities to
safely dispose of bulk liquid wastes, and
to empty containers holding waste with
free liquids. These methods can
generally be employed at other landfills
as well.

The prohibition on landfilling
containers (empty or full) applies to 55-
gallon drums and other similar
containers, but does not apply to
devices which function as a container
for hazardous waste during their useful
life, such as batteries or capacitors or to
very small containers such as ampules.
These types of containers are not likely
to contribute substantial volumes of
liquid to most landfills, and the difficulty
of opening and emptying them appears
to outweigh the small benefit gained.

Since this regulation has been
modified substantially from the one
proposed for interim status, it is being
promulgated interim final. Comments
are solicited on the regulation and
especially on the four points listed
previously under "Bulk Liquid Wastes."

12. Empty Containers. The Agency
also is concerned that empty containers
buried in a landfill can collapse and
disrupt the final cover. Therefore, the

landfilling of empty containers is also
prohibited. Each empty container must
be crushed flat. shredded, or in some
other manner reduced in volume, before
being incorporated into the landfill. EPA
assumes that most empty containers will
be crushed by landfill equipment prior
to or during disposal in the landfill.
Current procedures in at least six States
already call for empty drums to be
crushed hefore disposal in a landfill.

Since the proposed regulations did not
contain a requirement for the disposal of
empty containers, the Agency is
promulgating this regulation interim
final. The Agency solicits comments on
this regulation, especially (1) on the
nature and extent of activities which
commenters expect to conduct in
compliance with the regulations, and (2)
how these activities relate to the
management of emissions during the
disposal of volatile hazardous waste.
N. Subpart 0-Incinerators

Incineration is a relatively well-
developed and well-understood
technology. Properly executed, it can
accomplish safe destruction of primarily
organic hazardous waste, permanently
reducing large volumes of waste
materials to non-toxic gaseous
emissions and small amounts of ash and
other residues. Incineration can often
provide an optimum, permanent solution
to hazardous waste management with
minimal long-term ecological burden.

The proposed § 250.45-1 technical
performance and design requirements
for incineration cannot be implemented
during interim status. The time and costs
of upgrading most existing facilities to
comply with these standards would be
considerable, and the designs would
require EPA approval during the
permitting process. As a result, the
Agency has developed a few general
operation requirements for incineration
which can be implemented during the
interim status period. These standards
will improve operating procedures by
eliminating some practices which have
resulted in problems in the past.

Technical criteria for issuing permits
will be promulgated during Phase If of
the RCRA regulatory program. These
will be accompanied by a design and
operation guidance manual which will
assist permitting officials and the
regulated community in evaluating the
adequacy of specific incinerators. Most
of the specific, quantitative design,
operation, and performance
requirements will be issued when
adequate technical support for these
standards can be firmly established.

The Phase I regulations apply to
incinerators which bum hazardous
waste regardless of their size, capacity,
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-physical or mechanical type, or
geographical location. The incineration
of gaseous, liquid, semi-solid, and solid
hazardous waste, and blends thereof, is
subject to these regulations. The
incineration of combistible wastes of
varying heating values, as well as
aqueous and other wastes which may
require co-incineration with auxiliary
fuels, is also subject to the Subpart 0
standards. Boilers which burn waste
primarily to recover energy are not now
covered by Subtitle C of RCRA.

These standards were not proposed to
be' effective during the interim status.
period. However, as comments
suggested, the Agency believes that
several of the proposed "good operating
practice" regulations can beneficially be
instituted during interim status to reduce
hazards associated with poor operating
procedures. The incineration standards
for the interim status period are being
promulgated interim final, and the
Agency will accept comments on them.
To some extent, these standards are
derived from parts of the proposed
regulations. An analysis of the major
comments received on these parts of the
proposed § 250.45-1 standards follows.

Several commenters felt that RCRA
was not intended to regulate
incineration, contending instead that the
Clean Air Act is the appropriate vehicle
for regulating incinerators. To support
their argument, these commenters
claimed that Section 1004(3) of RCRA
(which defines "disposal") spoke in
terms of land disposal situations
involving primarily water and soils, and
was not relevant to incineration.

The Agency disagrees with this
argument. Incineration is in fact a
treatment process. It meets the
definition of "treatment" in Section
1004(34) of RCRA:

* * * any method, technique, or process,
including neutralization designed to change
the physical, chemical, or biological character
or composition of any hazardous waste so as
to neutralize such waste or so as to render
such waste non-hazardous, safer for
transport, amenable for recovery, amenable
for storage, or reduced in volume * * *

The objective of incinerating
hazardous waste is normally to change
the physical form or chemical
composition of the waste so as to render
it less hazardoui. Incineration may also
render the waste "safer for transport,
amenable for recovery, amenable for
storage, or reduced in volume."
Therefore, incineration is a treatment
process within the meaning of RCRA,
and the Agency has a mandate to
produce operation, location, design, and
construction regulations for the
incineration of hazardous waste
adequate to protect human health and

the environment. The interaction of
RCRA and the Clean Air Act is•
discussed above.

1. General Operating Requirements.
Some commenters requested that a
specific period of time during start-up
and shutdown be designated, during
which the proposed performance
standards (for combustion and
destruction efficiency) would not apply.
These commenters claimed that during
these periods, temperature and other
combustion conditions are subject to
wide fluctuations, and thus, obtaining
the required destruction efficiencies
during these times would be difficult.
The Agency agrees that these
fluctuations can occur during start-up

- periods, and believes that this
undoubtedly results in hazardous
emissions. To counter this problem, the
final rules require that incinerators
achieve normal steady-state combustion
conditions, using auxiliary fuel, before
wastes are introduced.

2. Monitoring and Inspections. A
number of comm6nts*were received on
the proposed monitoring and facility
inspection requirements. Commenters
raised questions about the expense and
reliability of the required gaseous
monitoring equipment, the frequency of
inspection, and the specification of
monitoring points. Detailed monitoring
requirements and the comments on
these requirements will be addressed in
the Phase II and Phase Ulfregulations. In
these Phase I rules, the Agency has
specified a minimum schedule for
monitoring and inspecting the operation
of incinerators. Combustion and
emission control equipment must be
monitored, and operating corrections
made when necessary, at least every 15
minutes, to ensure that critical
conditions are not allowed to vary in an
uncontrolled manner. In addition,
inspection points, such as visible stack
emissions and critical pumps, are also
required to be inspected in accordance
with both the minimum frequencies
specified in the Subpart 0 standards,

"and in the facility inspection Schedule
(see preamble discussion on
"Inspections").

3. Waste AnalysiS. The requirements
for waste analysis were contained in the
General Facility Standards section of
the proposed regulations. As explained
earlier in the preamble discussion
entitled "WasteAnalysis", each
technical section of the final rules
contains waste analysis requirements
specific to the management method
regulated in that section. Accordingly,
the final Subpart 0 standards include
waste analysis requirements which
specify the parameters and constituents

for which each type of waste must be
analyzed. This analysis will enable the
operator to determine the type of
pollutants which might be emitted from
the incinerator and to estimate the
necessary combustion conditions. In
addition, the final general waste
analysis rules require that each
shipment be inspected and, if necessary,
analyzed to verify that the waste
actually received at the facility is the
same as that which was expected. The
waste ahalysis standards specified In
Subpart 0 are minimum procedures
necessary to adequately operate an
incinerator. Most reputable hazardous
waste incineration operators currently
obtain considerably more detailed
information on a new waste before
incinerating it than these standards
require. All testing required In Subpart
O is to be included in the waste analysis
plan discussed above.

4. Energy Recovery. Some
commenters claimed that many waste
oils and solvents are usable as fuels and
are hazardous only because of their
ignitability, and that too great an
economic burden would result from
subjecting these relatively easily
combusted materials to the detailed
combustion, monitoring, and other
requirements specified in the proposed
rules.-The Agency has decided that the
burning of hazardous'waste for energy
recovery will not now be covered under
the hazardous waste provisions of
RCRA. (However, storage or
transportation of listed hazardous waste
prior to energy recovery is covered by
these regulations.) Accordingly, if waste
oils and solvents are burned as a fuel in
a boiler primarily to produce steam or
usable energy, this action is not now
covered by these regulations.

Facilities in which hazardous wastes
are burned, and in which energy
recovery is only incidental or minimal,
are subject to the Subpart 0 incinerator
standards. Examples of activities
covered by these regulations include (1)
coincinerating wastes with high thermal
value to help offset the lack of thermal
value in other waste, and (2) destroying
wastes in an incinerator to which a
waste heat recovery boiler has been
added. The decision as to whether a
facility is subject to the Subpart 0
standards depends on the primary
purpose of the unit in which the wadte is
destroyed. If the primary purpose is to
provide steam, such as in a power
boiler, the operation is not covered. If
the primary purpose is to treat wastes,
then the unit is subject to the Subpart 0
standards.

5. Closure. At closure, all hazardous
waste and hazardous waste residues
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(including ash, scrubber waters, and
scrubber sludges) must be removed from
the incinerator.

Commenters noted that the proposed
rules did not specifically address
residues from incinerators. Pursuant to
§ 261.3(e), residues removed from
hazardous waste incinerators are
considered to be hazardous wastes, and
they must be managed as hazardous
wastes in accordance with all -
applicable requirements of Parts 262,
263, and 265, unless the owner or
operator can demonstrate that the
residue is not a hazardous waste. The
incinerator operator is a "generator"
with regard to such wastes, unless they
are exempted. A comment to this effect
has been added to the final rules.

0. Subpart P-Thermal Treatment
Because incineration is the most

prevalent method currently used to
thermally treat hazardous waste, both
the proposed and final rules contain a
separate section specific to this waste
management technique. However,
incineration is only one type of
management process that can be used to
thermally treat hazardous waste. There
are several less conventional methods
that are being developed as an
alternative to classic incineration. For
example, an EPA research and
development program is exploring the
performance characteristics of a
microwave discharge system for
destruction of toxic compounds in
gaseous, liquid, and solid forms.,
Currently, the system has been found
successful, with some inherent
limitations, for treating certain toxic
organic compounds.

Several commenters were concerned
that, because the proposed rules
contained no requirements applicable to
methods other than incineration to
thermally degrade hazardous waste, the
proposed rules might discourage the
development and utilization of
alternative thermal treatment processes.

The Agency intends to encourage the
development and use of these emerging
technologies. Therefore, the final rules
contain a separate Subpart specific to
thermal treatment processes other than
incineration. In addition, a definition of
"thermal treatment" has been added to
the final rules to more explicitly define
the relationship between incinerators
and other thermal treatment devices.
Thermal treatment is defined as:

"the treatment of hazardous waste in a
device which uses elevated temperatures as
the primary means to change the chemical,
physical, or biological character or
composition of the hazardous waste.
Examples of thermal treatment processes are
incinerators, molten salt pyrolysis.

calcination. wet air oxidation, and
microwave discharge."

Incinerators are a subset of the
thermal treatment class, thus, most of
the Phase I Subpart P standards for
thermal treatment facilities are similar
to the Phase I Subpart 0 incinerator
standards. This section of the preamble
only discusses those aspects which
differ.

The interim status standards require
that thermal treatment processes
achieve steady state (normal) conditions
of operation before introducing
hazardous waste. The rationale for this
requirement is the same as for
incinerators. The steady state
requirement for thermal treatment has
been modified because some acceptable
thermal treatment processes may not
operate in a steady state manner (e.g.,
batch-wise or non-continuous processes
in which waste is introduced to the
treatment chamber prior to the
application of heat).

Although not proposed as an interim
status standard, a ban on open burning
of hazardous wastes was contained in
the General Facility Standards section
of the proposed regulations. This
requirement has been incorporated into
the interim status standards for thermal
treatment because the potential human
health hazards associated with the
practice dictate that open burning be
ended now. Comments received on the
proposed standard centered around the
military's need to dispose of explosives
in the open. The Agency agrees that
open burning and open detonation are
currently the only alternatives for
disposal of most munitions, and thus a
modified and more detailed version of
the proposed variance for waste
explosives has been retained in the final
rules.

Waste explosives and bulk
propellants are inherently dangerous to
cut or disassemble to make them
amenable to present thermal treatment
technologies. This hazard is
demonstrated by the number of damage
incidents that have occurred during
cutting and handling processes at
explosives manufacturing facilities.
Open burning and open detonation of
known types and amounts of bulk
propellants and explosives can be
conducted safely without harm to
human health and the environment.

The Agency has decided to allow
open burning and open detonation of
waste explosives during the interim
status period, provided that it is
conducted at minimum distances from
the property of others. These minimum
separation distances were developed
and published by the Department of

Defense. The interim status standards
for open burning allow small amounts of
explosives (up to 100 pounds) to be open
burned or open detonated at a minimum
of 204 meters (670 feet) from locations
where there may be persons in the open
(e.g., the property of others], and
succeedingly greater distances for
greater amounts of explosives. These
limits were developed by DOD as
minimum safe distances for the
protection of persons in the open from
fragmentation, flying debris, or the
effects of overpressure. Since DOD does
not provide safe distances for protection
from fragmentation for amounts of
explosive waste larger than 30,000
pounds, the Agency has limited the
amount of explosive waste that can be
open burned at any one time to 30,000
pounds.

Technical performance and design
requirements for thermal treatment
processes are being developed. These
technical criteria will be addressed
during Phases U and III of the RCRA
regulatory program. These standards
will be accompanied by a design and
operation guidance manual, which will
assist permitting officials, the regulated
community, and the public in evaluating
the adequacy of specific types of
thermal treatment processes.
P. Subpart Q-Chemical, Physical, and
Biological Treatment

The proposed regulations covered the
treatment of hazardous waste primarily
by setting standards for treatment in
basins (now tanks), surface
impoundments, land treatment facilities,
and incinerators. While these are the
primary kinds of equipment or facilities
used to treat hazardous waste, chemical,
physical, and biological treatment of
hazardous waste can also be conducted
in other types of equipment by
processes such as distillation,
centrifugation, reverse osmosis, ion
exchange, and filtration. The proposed
regulations contained a section designed
to regulate such chemical, physical, and
biological treatment. Because there are
many different types of possible
processes, and because the processes
are frequently waste-specific, EPA'has
not attempted to develop detailed
regulations for any particular type of
process or equipment.

The Agency's primary concerns in
developing these regulations has been,
as it has been for other types of facilities
and equipment, the safe containment of
hazardous waste, hazardous waste
constituents, and treatment byproducts
through waste analysis, inspections,
special attention to the handling of
ignitable, reactive, or incompatible
wastes, and proper closure. In these
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respects, most chemical, physical, and
biological treatment operations present
essentially the same problems and
require essentially the same solutions as
the treatment of hazardous wastes in
tanks. The equipment is typically
stationary and fairly large, and the
materials used and the problems
encountered in that part of the
equipment which contains the waste are
not dissimilar from the materials used
and the problems encountered in
constructing tanks.

In addition, as discussed above in
Subpart J, the Agency has reoriented its
tank regulations to cover treatment in
tanks as well as storage, and many of
the current tank regulations have been
drawn from the proposed regulations for
chemical, physical, and biological
treatment. For these reasons, the present
regulations for chemical, physical, and"
biological treatment and for tanks have
both been derived from a merging of the
proposed regulations for these types of
equipment, for basins (which are now
treated as tanks), and for storage and
treatment generally. The tank
regulations and the chemical, physical,
and biological treatment regulations are
now essentially identical, and the
rationale for the regulations on
chemical, physical, and biological
treatment is therefore presented above
with the rationale for the regulations on
tanks.

-The Agency expects to develop
somewhat more specific standards for
chemical, physical, and biological
treatment facilities in the Phase II and
Phase III regulations, and for this reason
these regulations have been
incorporated in a separate Subpart.

The regulations for chemical, physical,
and biological.treatment (Subpart Q
differ from those for tanks (in Subpart J
in one respect. Subpart Q contains no
requirement for maintaining a freeboard
or inspecting to ensure that the
freeboard'is maintained because, to the
Agency's knowledge, the treatment
processes regulated under Subpart Q are
conducted in covered containment
devices, and a freeboard is unnecessary.

EPA received a number of comments
on its proposed Section 3004 regulations
requesting the Agency to clarify whether
pipes and other types of totally enclosed
facilities in which hazardous waste may
be-treated would be considered
hazardous waste treatment facilities and
would be required to meet Section 3004
standards and obtain-a permit. -
Commenters pointed out that in some
production processes, wastes
(particularly acid and alkaline solutions)
are treated in-pipe, often resulting in a
non-hazardous discharge.

EPA agrees that to classify "totally
enclosed treatment systems," such as
pipes, as hazardous waste treatment
facilities and to require them to meet
Section 3004 standards and obtain a
permit would not make a great deal of
sense. These facilities by definition do
not release wastes or waste constituents
into the environment, and therefore
stringent controls are not "necessary to
protect human health and the
environment." Such controls might also
discourage the use of such facilities,
which in many ways represent the
optimum in good waste management
practices. It may also be very difficult as
a practical matter to permit or otherwise
regulate these types of facilitieg-many
are indoors, are part of complicated
plumbing systems which do not fall
within RCRA's jurisdiction, and do not
have clearly defined starting and end
.points. Accordingly, EPA has excluded

these facilities from regulation under
this Part.

Persons who handle hazardous waste
in what they believe to be a "totally
enclosed treatment facility" should
carefully read~the definition of that term
in § 260.10 of this Chapter. The key
characteristic of such a facility is that it
does not release any hazardous waste
or constituent of hazardous waste into
the environment during treatment. Thus,
if a facility leaks, spills, or discharges
waste or waste constituents, or emits
wastes or waste constituents into the air
during treatment, it is not a "totally
enclosed treatment facility" within the
meaning of these regulations.

Another important characteristic of a
totally enclosed treatment facility is that
it must be directly connected to an
industrial production process. Thus,
such a facility located at an off-site
hazardous waste management facility
does not qualify for exclusion from these
regulations.

After treatment in a totally enclosed
treatment facility, the resulting
discharge, treatment residue, etc., may
b a hazardous waste and subject to

regulation under this Part. Owners and
operators of such facilities should
consult § 261.3 of this Chapter to
determine whether that is the case.

Q. Subpart R-Underground Injection
Under § 250.40(e)(6] of the proposed

regulation, the disposal of hazardous.
wastes via underground injection,
pursuant to the Safe Drinking Water Act
(SDWA] regulations, was not subject to
regulation under the RCRA Subtitle C
program. That exclusion was based on
'Section 1006 of RCRA which requires
-the Administrator to integrate RCRA
regulations with programs under the
Agency's other statutory authorities,

including the Safe Drinking Water Act.
Commenters were generaly supportive
of EPA's efforts to coordinate Its
programs, but some expressed concern
that exclusive reliance on the
Underground Injection Control program
under the SDWA in addressing the
environmental problems presented by
underground injection of hazardous
wastes would not fully satisfy the key
health and environmental concerns
embodied in RCRA.

Based on a review of the comments
and further analysis of this issue, EPA
has concluded that underground
injection of hazardous wastes must be
regulated under RCRA during the
interim status period. Thus the Agency
has developed Subpart R in Part 265
which specifies the particular standards
applicable to disposal of hazardous
waste by underground injection. In
addition, owners and operators of
hazardous waste injection wells will be
subject to the general requirements
(other than Subparts G and H)
applicable to all hazardous waste
treatment, storage, and disposal
facilities. The Agency recognizes that
some of these general requirements may
not apply directly to all underground
injection of hazardous waste, in the
same sense that some may not apply
directly to all other types of hazardous
waste facilities. The requirements,
however, are written with sufficient
flexibility and variances to
accommodate the differences among
facilities, including the somewhat
different aspects of underground
injection.

Underground injection of hazardous
waste constitutes "disposal" as that
term is defined in Section 1004(3) of
RCRA. The definition specifically
includes "injection ... of any solid

- waste or hazardous waste into or on any
land or water." Moreover there Is no
specific language in the Act indicating
that injection activities that may be
subject to the'SDWA are necessarily
beyond RCRA jurisdiction. RCRA was
enacted after the SDWA. The Congress,
therefore, had an opportunity to impose
any specific limits on RCRA jurisdiction
that it deemed appropriate. It Is
significant that the Congress did place
limits on RCRA jurisdiction to
coordinate RCRA programs with the
Clean Water Act. For example, the
definition of "solid waste" under RCRA
excludes "solid or dissolved materials In
... industrial discharges which are
point sources subject to permits under
Section 402 of the Federal Water
Pollution Control Act." No such
statutory exclusion exists for

I
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underground injection of hazardous
wastes.

Section 1006 does require the
Administrator to integrate the
provisions of RCRA with appropriate
provisions of various statutes (including
the SDWA) which EPA administers.
Such integration is only required,
however, "to the extent that it can be
done in a manner consistent with the
goals and policies expressed" in RCRA
and the other statutes.

When EPA's statutory authorities
provide overlapping jurisdiction over
certain activities it is within the
discretion of the Administrator to decide
which program will be used to regulate
the activity. In order to implement the
goals and policies of each law, the
Administrator will incorporate the key
elements of each statute into its
regulatory program. Section 1006 of
RCRA provides statutory recognition
that such coordinated regulatory
programs are appropriate.

In evaluating the proposed regulation,
EPA decided that complete reliance on
the UIC program to handle underground
injection of hazardous waste during the
interim status period could not
adequately address three key RCRA
concerns, First, RCRA is aimed at
protection of a broad range of
environmental media, including ground-
water, surface water, air, and land. The
UIC program is directed at the
protection of underground sources of
drinking water. Second, Section 3004 of
RCRA requires the Administrator to
establish standards "to protect human
-health and the environment." This
language indicates that RCRA
regulations were to address a broader
range of environmental problems than
the UIC program. Third, the UIC
program does not have the equivalent of
an interim status period when owners or
operators who dispose of hazardous
waste by underground injection are
subject to Federally enforceable.
standards. Enforcement of
environmental controls under the UIC
program must await the identification
of States needing a program; the
development of State programs for
primary enforcement responsibility; the
approval or disapproval of those
programs by EPA; and the development
of UIC programs by EPA in States which
fail to develop and implement adequate
programs for primary enforcement
responsibility. EPA does not believe that
UIC primary enforcement programs will
be in place in all States on the effective
date of these interim status regulations.
Therefore, in order to provide control
over underground injection of hazardous
waste during the interim status period,

as contemplated by RCRA, it is
necessary to regulate underground
injection under these regulations.

Section 1006 directs the
Administrator, in the coordination of
EPA's other statutes with RCRA, to
avoid duplication and to structure RCRA
regulations so that they will not be
inconsistent with the requirements of
other statutes (such as the SDWA). EPA
is mindful of that requirement and
intends to coordinate the later stages of
the RCRA and UIC programs so that the
key elements of the statutory scheme in
the SDWA will be preserved. EPA does
not believe, however, that the regulation
of underground injection of hazardous
wastes in these interim status
regulations is inconsistent with the
SDWA. As mentioned earlier the UIC
program does not have the equivalent of
an interim status period. Thus there can
be no conflict with SDWA provisions.

The regulation of underground
injection during interim status was not a
part of the proposed regulation, but the
decision to do so was partially based on
factors raised in public comments.
Moreover, the Agency does not expect
that the application of some of the
general requirements, otherwise
required at all facilities, to underground
injection raises substantially different
issues than those raised and addressed
in the development of the interim status
regulations. Therefore, the inclusion of
underground injection in these
regulations and the application of
certain general requirements to injection
wells are being issued as "interim final."
This approach provides for prompt
implementation of regulations
concerning these practices, in keeping
with RCRA goals and policies, while
allowing an opportunity of public
comment to reveal any unique problems
that may arise in applying the general
requirements of the interim status
regulations to underground injection.

Underground injection will not,
however, be subject to Subpart G and H
of the interim status regulations which
address closure and post-closure care as
well as the financial requirements
necessary to ensure implementation of
closure and post-closure care
requirements. Requirements for closure
and post-closure care need to be
coordinated with the more specific
technical requirements applicable to
underground injection. EPA has decided,
therefore, to address closure and post-
closure as part of the proposed
regulation described below.

Subpart R of these regulations
indicates those parts of the regulation
which are not applicable to underground
injection. In addition it should be
recognized that the ground-water

monitoring requirements of Subpart F
have not been applied to underground
injection at this time. Subpart R also
indicates that it applies to Class I and
Class IV wells as those term are defined
under § 122.32 of the consolidated
permitting regulations.

This provision is designed to show
that these regulations cover, at a
minimum, those underground injection
facilities that will be subject to control
under the UIC program.

The Agency is proposing regulations
that provide more specific requirements
to deal with the particular
environmental problems presented by
underground injection. These proposed
regulations will amend Subpart R and
will address issues relating to direct
injection of hazardous waste, general
operating requirements, waste analysis,
monitoring, closure and post-closure
care, recordkeeping and reporting, and
special requirements for ignitable,
reactive or incompatible wastes.

VI. OMB Review
The sections of the regulations issued

under Section 3004 of RCRA pertaining
to recordkeeping and reporting have
been submitted to the Office of
Management and Budget for review in
light of the requirements of the Federal
Reports Act, 44 U.S.C. § 3501 et seq.
Time has not permitted completion of
this review.
VIL Supporting Documents

The Agency has developed or will
prepare two sets of documents in
conjunction with the Section 3004 rules.
This section of the preamble describes
these documents.

A. Background Documents
Eighteen background documents have

been developed to explain and respond
to comments on the Phase I rules.
Additional documents will accompany
the Phase H and Phase EI regulations as
they are published. These background
documents basically correspond to each
Section or Subpart of the final rules.
Each contains an explanation of the
data and reasoning which led the
Agency to propose each regulation, an
n-depth review of the comments
received on the regulation, an analysis
of the comments, and the Agency's
rationale for accepting or rejecting these
comments.

Copies of these documents will be
available for review in the EPA regional
office libraries and at the EPA
headquarters library, Room 2404.
Waterside Mall, 401 M Street, S.W.,
Washington, D.C. 20460. EPA will
publish a notice in the Federal Register
when these documents have all been
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reproduced and distributed to- these
libraries. They will be available from
Solid Waste Information, U.S.
Environmental Protection Agency, 26
West St. Clair Street, Cincinnati, Ohio
45268, within six months after these
regulations are promulgated.

A list of these background documents
is as follows:

1. Purpose, Scope, and Applicability
(including general issues concerning
Interim Status Standirds,

2. General Waste Analysis
Requirements

3. Security
4. General Inspection Requirements
5. Personnel Training
6. Preparedness and Prevention,

Contingency Plans, and Emergency
Procedures

7. Manifest System, Recordkeeping,
and Reporting

8. Interim Status Standards for
Ground-Water Monitoring

9. Interim Status Standards for
Closure and Post-Closure Care

10. Interim Status Financial
Requirements

11. Interim Status Standards for
Containers and Piles

12. Interim StatusStandards for Tanks
13. Interim Status Standards for

Surface Impoundments
14. Interim Status Standards for Land

Treatment
15. Interim Status Standards for

Landfills
16. Interim Status Standards for

Incinerators
17. Interim Status Standards for

Thermal Treatment
18. Interim Status Standards for

Chemical, Physical, and Biological
Treatment.

B. Reference Manuals
These regulations, and those yet to be

promulgated in Phases II and III, will
constitute the full set of requirements foi
managing hazardous waste. However,,
their reliance on performance standards
and the incorporation of variance
procedures provide considerable
flexibility to accommodate new
technologies, special needs of specific
locations, and variations in waste
characteristics.

To asist both owners and operators
of facilities and regulatory officials, EPA
will prepare a series of design and
operation manuals. These will not have
the effect of regulations, but will provide
guidance on how facilities may be
designed and operated to meet the
standards. The manuals will also
provide guidance on what modifications
and variations are likely to be effective
under the variance procedures. They
will be organized to correspond closely

to the regulations and will be based on
the collective knowledge of the Agency,'
the literature, and experts throughout
the world: Manuals will, also be
prepared for testing, training, and
monitoring.

EPA expects to prepare the following
manuals:

1. Training
2. Ground-Water Monitoring
3. Air Monitoring ,
4. Financial Responsibility
5. Containers
6. Tanks
7. Surface Impoundments
8. Waste Piles
9. Land Treatment
10. Landfilling
11. Incineration
12. Thermal Treatment
13. Chemical, Physical, and Biological

Treatment
The Agency expects to issue these

manuals before the effective date (i.e.,
six months after promulgation) of the
Phase II technical regulations. They will
be revised from time to time as more
information becomes available, and as
the final Phase Il regulations are
developed. The documents will be
available for review in the EPA regional
office libraries and the EPA
headquarters library, Room 2404,
Waterside Mall, 401 M Street, S.W.,
Washington, D.C. 20460. Later the
Agency will publish the documents for
distribution through Solid Waste
Information, U.S. Environmental
Protection Agency, 26 West St. Clair
Street, Cincinnati, Ohio 45268.

Dated: May 2,1980.
DouglasCostle,
Administrator.

Title 40 is amended by adding new
Parts 264 and 265 as set forth below.

The following sections are being
promulgated on an interim final basis
(See Preamble Section I13 for
discussion):

PART 264

Sec.
264.12 Required Notices.

PART 265

* Subpart B-General Facility Standards
265.12 Required notices.
265.17 General requirements for ignitable,

reactive, or incompatible wastes.

Subpart F-Ground-Water Monitoring
265.90 Applicability.
265.91 Ground-water monitoring system.-
265.92 Sampling and analysis.
265.93 Preparation, evaluation, and

* response.
265.94 Recordkeeping and reporting.

Subpart G-Closure and Post-closure
Sec.
265.111 Closure performance standard.
265.112 Closure plan, amendment of plan,
265.113 Time allowed for closure.
265.117 Post-closure care and use of
. property; period of care.

265.118 Post-closure plan; amendment of
plan.

Subpart i-Use and Management of
Containers
265.176 Special requirements for Ignitable or

reactive waste.

Subpart J-Tanks

265.198 Special requirements for Ignitable or
reactive waste.

Subpart K-Surface Impoundments
265.228 Closure and post-closure.

Subpart L-Waste Piles
265.251 Protection from wind.
265.252 Waste analysis.
265.253 Containment.
265.256 Special requirements for Ignitable or

reactive waste.
265.257 Special requirements for

incompatible wastes.
Subpart M-Land Treatment
265.272 General operating requirements.
265.273 Waste analysis.
265.276 Food chain crops.
265.278 Unsaturated zone (zone of aeration)

monitoring.
265.280 Closure and post-closure.
Subpart N-Landfills

265.310 Closure and post-closure.
265.314 Special requirements for liquidwaste.
265.315 Special requirements for containers,

Subpart 0-Incnerators
265.343 General operating requirements.
265.345 Waste analysis,
265.347 Monitoring and inspections.
265.351 Closure.

Subpart P-Thermal Treatment
265.373 General operating requirements.
265.375 Waste analysis.
265.377 Monitoring and inspections.
265.381 Closure.
265.382 Open, burning; waste explosives.

Subpart Q-Chemical, Physical, and
Biological Treatment
265.405 Special requirements for Ignitable or

reactive waste.
Subpart R-Underground Injection

265.430 Applicability

EPA will also accept comments on the
propriety of including the following
sections as interim status standards
(See Preamble Section 1113 for
discussion):

PART 265
Subpart B-General Facility Standards
Sec.
265.13 , General waste analysis.
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Subpart J-Tanks
Sec.
265.192 General operating requirements.
265.193 Waste analysis and trial tests.

Subpart K-Surface Impoundments
265.222 General operating requirements.
265.223 Containment system.
265.225 Waste analysis and trial tests.
265.229 Special requirements for ignitable or

reactive waste.
265.230 Special requirements for

incompatible wastes.

Subpart M-Land Treatment
265.281 Special requirements for ignitable or

reactive waste.
265.282 Special requirements for

incompatible wastes.

Subpart N-Landfills
265.302 General operating requirements.
265.312 Special requirements for ignitable or

reactive waste.

Subpart 0-Chemical, Physical, and
Biological Treatment
265.401 General operating requirements.
265.402 Waste analysis and trial tests.

Comments should be forwarded to:
RCRA Docket Clerk, Room 2711,
Waterside Mall, 401 M Street, S.W.,
Washington, D.C. 20460.

PART 264-STANDARDS FOR
OWNERS AND OPERATORS OF
HAZARDOUS WASTE TREATMENT,
STORAGE, AND DISPOSAL
FACILITIES
Subpart A-General
Sec.
264.1. Purpose, scope and applicability.
264.2 [Reserved]
264.3 Relationship to interim status

standards.
264.4 Imminent hazard action.
264.5-264.9 [Reserved]

Subpart B-General Facility Standards
.264.10 Applicability.

264.11 Identification number.
264.12 Required notices.
264.13 General waste analysis.
264.14 Security.
264.15 General inspection requirements.
264.16 Personnel training.
264.17-264.29 [Reserved]

Subpart C-Preparedness and Prevention
264.30 Applicability.
264.31 Design and operation of facility.
264.32 Required equipment.
264.33 Testing and maintenance of

equipment.
264.34 Access to communications or alarm

system.
264.35 Required aisle space.
264.36 Special handling for ignitable or

reactive waste.
264.37 Arrangements with local authorities.
264.38-264.49 [Reserved]

Subpart D-Contingency Plan and
Emergency Procedures
264.50 Applicability.

See.
-264.51 Purpose and implementation of

contingency plan.
264.5Z Content of contingency plan.
264.53 Copies of contingency plan.
264.54 Amendment of contingency plan.
264.55 Emergency coordinator.
264.56 Emergency procedures.
264.57-264.09 [Reserved]

Subpart E-Manifest System,
Recordkeeplng, and Reporting
264.70 Applicability.
264.71 Use of manifest system.
284.72 Manifest discrepancies
264.73 Operating record.
264.74 Availability, retention, and

disposition of records.
264.75 Annual report.
264.76 Unmanifested waste report.
264.77 Additional reports.
264.78-264.999 [Reserved]
Appendix I-Recordkeeping Instructions.
Appendix H-EPA report form and

instructions.
Authority: Secs. 1006. 2002(a), and 3004 of

the Solid Waste Disposal Act. as amended by
the Resource Conservation and Recovery Act
of 1976, as amended (42 U.S.C. 605, 0012(a),
and 6924].
Subpart A-General
§ 264.1 Purpose, scope and applicability.

(a) The purpose of this Part is to
establish minimum national standards
which define the acceptable
management of hazardous waste.

(b) The standards in this Part apply to
owners and operators of all facilities
which treat, store, or dispose of
hazardous waste, except as specifically
provided otherwise in this Part or Part
261 of this Chapter.

(c) The requirements of this Part apply
to a person disposing of hazardous
waste by means of ocean disposal
subject to a permit issued under the
Marine Protection, Research, and
Sanctuaries Act only to the extent they
are included in a RCRA permit by rule
granted to such a person under Part 122
of this Chapter.
[Comment. These Part 284 regulations
do apply to the treatment or storage of
hazardous waste before it is loaded onto
an ocean vessel for incineration or
disposal at sea.]

(d) The requirements of this Part
apply to a person disposing of
hazardous waste by means of
underground injection subject to a
permit issued under an Underground
Injection Control (UIC) program
approved or promulgated under the Safe
Drinking Water Act only to the extent
they are required by § 122.45 of this
Chapter.
[Comment- These Part 284 regulations
do apply to the above-ground treatment
or storage of hazardous waste before it
is injected underground.]

(el The requirements of this Part apply
to the owner or operator of a POTW
which treats, stores, or disposes of
hazardous waste only to the extent they
are included in a RCRA permit by rule
granted to such a person under Part 122
of this Chapter.

(0) The requirements of this Part do
not apply to a person who treats, stores,
or disposes of hazardous waste in a
State with a RCRA hazardous waste
program authorized under Subparts A
and B of Part 123 of this Chapter or with
a RCRA Phase H hazardous waste
program authorized under Subpart F of
Part 123 of this Chapter, except that the
requirements of this Part will continue
to apply as stated in paragraph (d) of
this Section. if the authorized State
RCRA program does not cover disposal
of hazardous waste by means of
underground injection.

(g) The requirements of this Part do
not apply to:

(1) The owner or operator of a facility
permitted, licensed, or registered by a
State to manage municipal or industrial
solid waste, if the only hazardous waste
the facility treats, stores, or disposes of
is excluded from regulation under this
Part by § 261.5 of this Chapter;,

(2) The owner or operator of a facility
which treats or stores hazardous waste,
which treatment or storage meets the
criteria in § 261.6(a) of this Chapter,
except to the extent that § 261.6(b) of
this Chapter provides otherwise;

(3) A generator accumulating waste
on-site in compliance.with § 262.34 of
this Chapter,

(4) A farmer disposing of waste
pesticides from his own use in
compliance with § 262.51 of this
Chapter, or

(5) The owner or operator of a totally
enclosed treatment facility, as defined in
§ 280.10.

1264.2 [Reserved]

§ 264.3 Relationship to Interim status
standards.

A facility owner or operator who has
fully complied with the requirements for
interim status--as defined in Section
3005(e) of RCRA and regulations under
§ 122.23 of this Chapter-must comply
with the regulations specified in Part 265
of this Chapter in lieu of the regulations
in this Part, until final administrative
disposition of his permit application is
made.
[Comment: As stated in Section 3005(a)
of RCRA. after the effective date of
regulations under that Section, Le., Parts
122 and 124 of this Chapter, the
treatment, storage, or disposal of
hazardous waste is prohibited except in
accordance with a permit. Section
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3005(e) of RCRA provides for the
continued operation of an existing
facility which meets certain conditions
until final administrative disposition of
the owner's or operator's permit
application is made.]

§ 264.4 Imminent hazard action.
Notwithstanding any other provisions

of these regulations, enforcement
actions may be brought purusant to
Section 7003 of RCRA.

§§ 264.5-264.9 [Reserved]

Subpart B-General Facility Standards

§ 264.10 Applicability.
The regulations in this Subpart apply

to owners and operators of all
hazardous waste facilities, except as
§ 264.1 provides otherwise.

§ 264.11 Identification number.
Every facility owner or operator must

apply to EPA for an EPA identification
number in accordance with the EPA
notification procedures (45 FR 12746).

§ 264.12 Required notices.
(a) The owner or operator of a facility

that has arranged to receive hazardous
waste from a foreign source must notify
the Regional Administrator in writing at
least four weeks in advance of the date
the waste is expected to arrive at the
facility. Notice of subsequent shipments"
of the same waste from the same foreign
source is not required.

(b The owner or operator of a facility
that receives hazardous waste from an
off-site source (except where the owner
or operator is also the generator) mist
inform the generator in writing thathe
has the appropriate permit(s) for, and
will accept, the waste the generator is
shipping. The owner or operator must
keep a copy of this written notice as
part of the operating record.

(c) Before transferring ownership or
operation of a facility during its
operating life, or of a disposal facility
during the post-closure care period, the
owner or operator must notify the new
owner or operator in writing of the
requirements of this Part and Part 122 of
this Chapter.
[Comment: An owner's or operator's
failure to notify the.new owner or
operator of the requirements of this Part
in no way relieves the new owner or
operator of his obligation to comply with
all applicable requirements.]

§ 264.13 General waste analysis.
(a) (1) Before an owner or operator

treats, stores, or disposes of any
hazardous waste, he must obtain a
detailed chemical and physical analysis
of a representative sample of the waste.

At a minimum, this analysis must
contain all the information which must
be known to treat, store, or dispose of
the waste in accordance with the
requirements of this Part or with the
conditions of a permit issued under Part
122, Subparts A and B, and Part 124 of
this Chapter.

(2) The analysis may include data
developed under Part 261 of this
Chapter, and existing published or
documented data on the hazardous
waste or on hazardous waste generated
from similar processes.
[Comment. For. example, the facility's
records of analyses performed on the
waste before the effective date of these,
regulations, or studies conducted on
hazardous waste generated from
processes similar to that which
generated the waste to -be managed at
the facility, may be included in the data
base required to comply with paragraph,
(a)(1) of this Section. The owner or
operator of an off-site facility may
arrange for the generator of the
hazardous waste to supply part or all of
the information required by paragraph
(a)(1).'of this Section. If the generator
does not supply the information, and the
owner or operator chooses 'o accept a
hazardous waste, the owner or operator
is responsible for obtaining the
information required to comply with this
Section.]

(3) The analysis must be repeated as
necessary to ensure that it is accurate
and up to date. At a minimum, the
analysis must be repeated:
* (i) When the owner or operator is

notified,/or has reason to believe, that
the process or operation generating the
hazardous waste has changed; and

(ii) For off-site facilities, when the
results of the inspection required in
paragraph (a)(4) of this Section indicate
that the hazardous waste received at the
facility does not match the waste
designated on the accompanying
manifest or shipping paper.

(4) The owner or operator of an off-
site facility must inspect and, if
necessary, analyze each hazardous
waste movement received at the facility
to determine whether it matches the
identity of the waste specified on the
accompanying manifest or shipping
paper.

(b) The owner or operator must
develop and follow a written waste
analysis planwhich describes the
procedures which he will carry out to
comply with paragraph (a) of this
Section. He must keep this'plan at the
facility. At a minimum, the plan must
specify:

(1) The parameters for which each
hazardous waste will be analyzed and

* the rationale for the selection of these
parameters (i.e., how analysis for these
parameters will provide sufficient
information on the waste's properties to.
,comply with paragraph (h) of this
Section);

(2) The test methods which will be
used to test for these parameters;

(3) The sampling method which will
be used to obtain a representative
sample of the waste to be analyzed, A
representative sample may be obtained
using either:

(i) One of the sampling methods
described in Appendix I of Part 201 of
'this Chapter,or

(ii) An equivalent sampling method.
[Comment: See § 261.20(c) of this
Chapter for related discussion.]

(4) The frequency with which the
initial analysis of the waste will be

-reviewed or repeated to ensure that the
analysis is accurate and up to date; and

(5) For off-site facilities, the waste
analyses that hazardous waste
generators have agreed to supply.

(c) For off-site facilities, the waste
analysis plan required in paragraph (b)
of this Section must also specify the
procedures which will be used to inspect
and, if necessary, analyze each
movement of hazardous waste received
at the facility to ensure that it matches
the identity of the waste designated on
the accompanying manifest or shipping
paper. At a minimum, the plan must
describe:. (1) The procedures which will be used
to determine the identity of each
movement of waste managed at the
facility; and

(2) The sampling method which will
be used to obtain a representative
sample of the waste to be identified, if
the identification method includes
sampling.
[Comment: Part 122, Subpart B, of this
Chapter requires that the waste analysis
plan be submitted with Part B of the
permit application.]

§ 264.14 Security.
(a) The owner or operator must

prevent the unknowing entry, and
minimize the possibility for the
unauthorized entry, of persons or
livestock onto the active portion of his
facility, unless he can demonstrate to
the Regional Administrator that:

(1) Physical contact with the waste,
structures, or equipment within the
active portion of the facility will not
injure unknowing or unauthorized
persons or livestock which may enter
the active portion of a facility; and

(2) Disturbance of the waste or
equipment, by the unknowing or
unauthorized entry of persons or

II
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livestock onto the active portion of a
facility, will not cause a violation of the
requirements of this Part.
[Commentk Part 122, Subpart B, of this
Chapter requires that an owner or
operator who wishes to make the
demonstration referred to above must
do so with Part B of the permit
application.]

(b) Unless the owner or operator has
made a successful demonstration under
paragraphs (a)(1) and (a)(2) of this
Section, a facility must have:

(1] A 24-hour surveillance system (e.g.,
television monitoring or surveillance by
guards or facility personnel) which
continuously monitors and controls
entry onto the active portion of the
facility; or

(2) (i) An artificial or natural barrier
(e.g., a fence in good repair or a fence
combined with a cliff), which completely
surrounds the active portion of the
facility; and

(ii) A means to control entry, at all
times, through the gates or other
entrances to the active portion of the
facility (e.g., an attendant, television
monitors, locked entrance, or controlled
roadway access to the facility).
[Comment. The requirements of
paragraph (b) of this Section are
satisfied if the facility or plant within
which the active portion is located itself
has a surveillance system, or a barrier
and a means to control entry, which
complies with the requirements of
paragraph (b)(1) or (b)(2) of this
Section.]

(c] Unless the owner or operator has
made a successful demonstration under
paragraphs (a)(1) and (a)(2) of this
Section, a sign with the legend,
"Danger-Unauthorized Personnel Keep
Ouf', mustbe posted at each entrance
to the active portion of a facility, and at
other locations, in sufficient numbers to
be seen from any approach to this active
portion. The legend must be written in
English and in any other language
predominant in the area surrounding the
facility (e.g., facilities in counties
bordering the Canadian province of
Quebec must post signs in French;
facilities in counties bordering Mexico
must post signs in Spanish), and must be
legible from a distance of at least 25
feet. Existing signs with a legend other
than "Danger-Unauthorized Personnel
Keep Out" may be used if the legend on
the sign indicates that only authorized
personnel are allowed to enter the
active portion, and that entry onto the
active portion can be dangerous.

§ 264.15 General Inspection requirements.
(a) The owner or operator must

inspect his-acility for malfunctions and

deterioration, operator errors, and
discharges which may be causing-or
may lead to-(l) release of hazardous
waste constituents to the environment
or (2] a threat to human health. The
owner or operator must conduct these
inspections often enough to identify
problems in time to correct them before
they harm human health or the
environmenL

(b)(1) The owner or operator must
develop and follow a written schedule
for inspecting monitoring equipment,
safety and emergency equipment,
security devices, and operating and
.structural equipment (such as dikes and
sump pumps) that are important to
preventing, detecting, or responding to
environmental or human health hazards.

(2) He must keep this schedule at the
facility.

(3) The schedule must identify the
types of problems (e.g., malfunctions or
deterioration) which are to be looked for
during the inspection (e.g., inoperative
sump pump. leaking fitting, eroding dike,
etc.).

(4) The frequency of inspection may
vary for the items on the schedule.
However, it should be based on the rate
of possible deterioration of the
equipment and the probability of an
environmental or human health incident
if the deterioration or malfunction or
any operator error goes undetected
between inspections. Areas subject to
spills, such as loading and unloading
areas, must be inspected daily when in
use.
[Comment- Part 122, Subpart B. of this
Chapter requires the inspection schedule
to be submitted with Part B of the permit
application. EPA will evaluate the
schedule along with the rest of the
application to ensure that it adequately
protects human health and the
environment. As part of this review,
EPA may modify or amend the schedule
as may be necessary.]

(c) The owner or operator must
remedy any deterioration or malfunction
of equipment or structures which the
inspection reveals on a schedule which
ensures that the problem does not lead
to an environmental or human health
hazard. Where a hazard is imminent or
has already occurred, remedial action
must be taken immediately.

(d) The owner or operator must record
inspections in an inspection log or
summary. He must keep these records
for at least three years from the date of
inspection. At a minimum, these records
must include the date and time of the
inspection, the name of the inspector, a
notation of the observations made. and
the date and nature of any repairs or
other-remedial actions.

§ 264.16 Personnel training.

(a] (1) Facility personnel must
successfully complete a program of
classroom instruction or on-the-job
training that teaches them to perform
their duties in a way that ensures the
facility's compliance with the
requirements of this Part. The owner or
operator must ensure that this program
includes all the elements described in
the document required under paragraph
(d)(3) of this Section.

(2) This program must be directed by
a person trained in hazardous waste
management procedures, and must
include instruction which teaches
facility personnel hazardous waste
management procedures (including
contingency plan implementation)
relevant to the positions in which they
are employed,

(3) At a minimum, the training
program must be designed to ensure that
facility personnel are able to respond
effectively to.emergencies by
familiarizing them with emergency
procedures, emergency equipment, and
emergency systems, including, where
applicable:

(i) Procedures for using, inspecting,
repairing, and replacing facility
emergency andmonitoring equipment;

(i) Key parameters for automatic
waste feed cut-off systems;

(iii) Communications or alarm
systems.

(iv) Response to fires or explosions;
(v) Response to ground-water

contamination incidents; and
(vi) Shutdown of operations.
(b] Facility personnel must

successfully complete the program
required in paragraph (a] of this Section
within six months after the effective
date of these regulations or six months
after the date of their employment or
assignment to a facility, or to a new
position at a facility, whichever is later.
Employees hired after the effective date
of these regulations must notwork in
unsupervised positions until they have
completed the training requirements of
paragraph (a) of this Section.

(c) Facility personnel must take part
in an annual review of the initial
training required in paragraph (a) of this
Section.

(d) The owner or operator must
maintain the following documents and
records at the facility:

(1) The job title for each position at
the facility related to hazardous waste
management, and the name of the
employee filling each job;

(2) A written job description for each
position listed under paragraph (d)(1) of
this Section. This description may be
consistent in its degree of specificity
with descriptions for other similar
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positions in the same company location
or bargaining unit, but must include the
requisite skill, education,. or other
qualifications, and duties of employees
-assigned to each position; (3) A written
description of the type and amount of
both introductory and continuing
training that will be given to 'each
person filling a position listed under
paragraph (d)(1) of this Section;

(4) Records that document that the
training or job experience required
under paragraphs (a), (b), and (c) of this
Section has been given to, and
completed by, facility personnel.

(e) Training records on current
personnel must be kept until closure of
the facility; training records on former
employees must be kept for at least
three years from the date the employee
last worked at the facility. Personnel
training records may accompany
personnel transferred within the same
company.

§§ 264.17-264.29 [Reserved]

Subpart.C-Preparedness and
Prevention

§ 264.30 Applicability.
The regulations in this Subpart apply

to owners and operators of all
hazardous waste facilities, except as
§ 264.1 provides otherwise.

§ 264.31 Design and operation of facility.
Facilities must be designed,

constructed, maintained, and operated
to minimize the possibility of a fire,
explosion, or any unplanned sudden or
non-sudden release of hazardous waste
or hazardous waste constituents to air,
soil, or surface water which could
threaten human health or the
environment.

§ 264.32 Required equipment.
All facilities must be equipped with

the following, unless it can be
demonstrated to the Regional.
Administrator that none of the hazards
posed by waste handled at the facility
could require a particular kind of
equipment specified below:

(a) An internal communications or
alarm system capable of providing
immediate emergency instruction (voice
or signal) to facility personnel; .

(b) A device, such-as a telephone
(immediately available at the scene of
operations) or a hand-held two-way
radio, capable of summoning emergency
assistance from local police
departments, fire departments, or State
or local emergency response teams;

(c) Portable fire extinguishers, fire
control equipment (including special
extinguishing equipment, such as that
using foam, inert gas, or dry chemicals),

spill control equipment and
decontamination equipment; and

(d) Water at adequate volume and
pressure to supply water hose streams,
or foam producing equipment, or
automatic sprinklers, or water spray
systems.
[Comx ent- Part 122, Subpart B, of this
Chapter requires that an owner or
operator who wishes to make the
demonstration referred to above must
do so with Part B of the permit
application.]

§ 264.33 Testing and maintenance of
equipment

All facility communications or alarm
systems, fire pr6tection equipment, spill
control equipment, and decontamination
equipment, where required, must be
tested and maintained as necessary to
assure its proper operation in time of
emergency.

§ 264.34 Access to communications or
alarm system.

(a) Whenever haiardous waste is
being poured, mixed, spread, or
otherwise handled, all personnel
involved in the operation must have
immediate access to an internal alarm
or emergency communication device,
either directly or through visual or voice
contact with another employee, unless
the Regional Administrator has ruled
that such a device is not required under
§ 264.32.

(b) If there is ever just one employee
on the premises while the facility is
operating, he must have immediate
access to a device, such as a telephone
(immediately available at the scene of
operation) or a hand-held two-way
radio, capable of summoning external
emergency assistance, unless the
Regional Administrator has ruled that
such a device is not required under
§ 264.32.

§ 264.35 Required aisle space.
The owner or operator must maintain

aisle space to allow the unobstructed
movement of personnel, fire protection
equipment, spill control equipment, and
decontamination equipment to any area
of facility operation in an emergency,
unless it can be demonstrated to the
Regional Administrator that aisle space
is not needed for any of these purposes.
[Comment" Part 122, Subpart B, of this
Chapter requires that an owner or
operator who wishes to make the
demonstration referred to above must
do so with Part B of the permit
application.]

§ 264.36 Special handling for Ignitable or
reactive waste.

The owner or operator must take
precautions to prevent accidental
ignition or reaction of Ignitable or
reactive waste. This waste must bo
separated and protected from sources of
ignition or reaction including but not
limited to: open flames, smoking, cutting
and welding, hot surfaces, frictional
heat, sparks (static, electrical, or
mechanical), spontaneous Ignition (e.g.,
from heat-producing chemical
reactions), and radiant heat. While
ignitable or reactive waste is being
handled, the owner or operator must
confine smoking and open flame to
specially designated locations. "No
Smoking" signs must be conspicuously
placed wherever there is a hazard from
ignitable or reactive waste.

§ 264.37 Arrangements with local
authorities.

(a) The owner or operator must
attempt to make the following
arrangements, as appropriate for the
type of Waste handled at his facility and
the potential need for the services of
these organizations:

(1) Arrangements to familiarize police,
fire departments, and emergency
response teams with the layout of the
facility, properties of hazardous wasto
handled at the facility and associated
hazards, places where facility personnel
would normally be working, entrances
to and roads inside the facility, and
possible evacuation routes;

(2).Where more than one police and
fire department might respond to an
emergency, agreements designating
primary emergency authority to a
specific police and a specific fire
department, and agreements with any
others to provide support to the primary
emergency authority;

(3) Agreements with State emergency
response teams, emergency response
contractors, and equipment suppliers;
and

(4) Arrangements to familiarize local
hospitals with the properties of
hazardous waste handled at the facility
and the types of injuries or Illnesses
which could result from fires,
explosions, or releases at the facility,

(b) Where State or local authorities
decline to enter into such arrangements,
the owner or operator must document
the refusal in the operating record.

§§ 264.38--264.49 [Reserved]

Subpart D-Contlngency Plan and
Emergency Procedures

§ 264.50 Applicability.
The regulations in this Subpart apply

to owners and operators of all

I " II
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hazardous waste facilities, except as
§ 264.1 provides otherwise.

§ 264.51 Purpose and Implementation of
contingency plan.

(a) Each owner or operator must have
a contingency plan for his facility. The
contingency plan must be designed to
minimize hazards to human health or
the environment from fires, explosions,
or any unplanned sudden or non-sudden
release of hazardous waste or
hazardous waste constituents to air,
soil. or surface water.

(b) The provisions of the plan must be
carried out immediately whenever there
is a fire, explosion, or release of
hazardous waste or hazardous waste
constituents which could threaten
human health or the environment.

§ 264.52 Content of contingency plan.
(a) The contingency plan must

describe the actions facility personnel
must take to comply with § § 264.51 and
264.56 in response to fires, explosions, or
any unplanned sudden or non-sudden
release of hazardous waste or
hazardous waste constituents to air,
soil, or surface water at the facility.

(b) If the owner or operator has
already prepared a Spill Prevention,
Control, and Countermeasures (SPCC)
Plan in accordance with Part 112 or Part
151 of this Chapter, or some other
emergency or contingency plan, he need
only amend that plan to incorporate
hazardous waste management
provisions that are sufficient to comply
with the requirements of this Part.

(c) The plan must describe
arrangements agreed to by local police
departments, fire departments,
hospitals, contractors, and State and
local emergency response teams to
coordinate emergency services, pursuant
to § 264.37.

(d) The plan must list names,
addresses, and phone numbers (office
and homel of all persons qualified to act
as emergency coordinator (see § 264.55),
and this list must be kept up to date.
Where more than one person is listed,
one must be named as primary
emergency coordinator and others must
be listed in the order in which they will
assume responsibility as alternates. For
newfaclities, this information must be
supplied to the Regional Administrator
at the time of certification, rather than at
the time of permit application.

(e) The plan must include a list of all
emergency equipment at the facility
(such as fire extinguishing systems, spill
control equipment, communications and
alarm systems (internal and external),
and decontamination equipment), where
this equipment is required. This list must
be kept up to date. In addition, the plan

must include the location and a physical
description of each item. on the list. and
a brief outline of its capabilities.
(f) The plan must include an

evacuation plan for facility personnel
where there is a possibility that
evacuation could be necessary. This
plan must describe signal(s) to be used
to begin evacuation, evacuation routes,
and alternate evacuation routes (in
cases where the primary routes could be
blocked by releases of hazardous waste
or fires).

§ 264.53 Copies of contingency plan.
A copy of the contingency plan and all

revisions to the plan must be:
(a) Maintained at the facility; and
(b) Submitted to all local police

departments, fire departments,
hospitals, and State and local
emergency response teams that may be
called upon to provide emergency
services.
[Comment. The contingency plan must
be submitted to the Regional
Administrator with Part B of the permit
application under Part 122, Subparts A
and B, of this Chapter and, after
modification or approval, will become a
condition of any permit issued.]

§ 264.54 Amendment of contingency plan.
The contingencyplan must be

reviewed, and immediately amended, if
necessary, whenever.

(a) The facility permit is revised;
(b) The plan fails in an emergency;
(c) The facility changes-in its design,

construction, operation, maintenance, or
other circumstances-in a way that
materially increases the potential for
fires, explosions, or releases of
hazardous waste or hazardous waste
constituents, or changes the response
necessary in an emergency-,

(d) The list of emergency coordinators
changes; or

(e) The list of emergency equipment
rhanges.
[CommentL A change in the lists of
facility emergency coordinators or
equipment in the contingency plan
constitutes a minor modification to the
facility permit to which the plan is a
condition.]

§ 264.55 Emergency coordinator.
At all times, there must be at least one

employee either on the facility premises
* or on call (i.e., available to respond to
an emergency by reaching the facility
within a short period of time) with the
responsibility for coordinating all
emergency response measures. This
emergency coordinator must be
thoroughly familiar with all aspects of
the facility's contingency plan, all
operations and activities at the facility,

the location and characteristics of waste
handled, thelocation of a records
within the facility, and the facility
layouL In addition, this person must
have the authority to commit the
resources needed to carry out the
contingency plan.
[Comment: The emergency coordinators
responsibilities are more fully spelled
out in § 24... Applicable
responsibilities for the emergency
coordinator vary, depending on factors
such as type and variety of waste(s)
handled by the facility, and type and
complexity of the facility.]

§ 264.56 Emergency Procedures.
(a) Whenever there is an imminent or

actual emergency situation, the
emergency coordinator (or his designee
when the emergency coordinator is on
call) must immediately.

(1) Activate internal facility alarms or
communication systems, where
applicable, to notify all facility
personneL and

(2) Notify appropriate State or local
agencies with designated response roles
if their help is needed.

(b) Whenever there is a release fire.
or explosion, the emergency coordinator
must immediately identify the character,
exact source, amount, and areal extent
of any released materials. He may do
this by observation or review of facility
records ormanifests, and, if necessary,
by chemical analysis.

(c) Concurrently, the emergency
coordinator must assess possible
hazards to human health or the
environment that may result from the
release, fire, or explosion. This
assessment must consider both direct
and indirect effects of the release, fire,
or explosion (e.g., the effects of any
toxic, irritating, or asphyxiating gases
that are generated, or the effects of any
hazardous surface water run-off from
water or chemical agents used to control
fire and heat-induced explosions).

(d) If the emergency coordinator
determines that the facility has had a
release, fire, or explosion which could
threaten human health, or the
environment, outside the facility, he
must report his findings as follows:

(1) If his assessment indicates that
evacuation of local areas may be
advisable, he must immediately notify
appropriate local authorities. He must
be available to help appropriate officials
decide whether local areas should be
evacuated; and

(2) He must immediately notify either
the government official designated as
the on-scene coordinator for that
geographical area, (in the applicable
regional contingency plan under Part
1510 of this Title) or the National
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Response Center (using their 24-hour toll
free number 800/424-8802). The report
must include:

(i) Name and telephone number of
reporter;

(ii) Name and address of facility;,
(iii) Time and type of incident (e.g.,

release, fire);
{iv) Name and quantity of material(s)

involved, to the extent known;
(v) The extent of injuries, if any; and
(vi) The possible hazards to human

health, or the environment, outside the
facility.

(e) During an emergency, the
emergency coordinator must take all
reasonable measures necessary to
ensure that fires, explosions; and
releases do not occur, recur, or spread to'
other hazardous waste at the facility.
These measures must include, where
applicable, stopping processes and
,operations, collecting and containing
release waste; and removing or isolating
containers.

(fJf the facility stops operations in
response,to a fire, explosion, or release,
the emergency coordinator must monitor
for leaks, pressure buildup, gas
generation, or rptures in valves, pipes,
-or other equipment, wherever this is
appropriate.

(g) Immediately after an emergency,
the emergency coordinator must provide
for treating, storing, or disposing of
recovered waste, contaminated soil or
surface water, or any other material that
results from a release, fire, or explosion
at the facility.
[Comment Unless the owner.or operator
can demonstrate, in accordance with
§ 261.3(c) or (d) of this Chapter, that the
recovered material is not a hazardous
waste, the owner or operator becomes a
generator of hazardous waste and must
manage it in accordance with all
applicable requirements of Parts 262,
263, and 264 of this Chapter.]

(h) The emergency coordinator must
ensure that, in the affected area(s) of the
facility:

(1) NQ waste that may be
incompatible with the released material
is treated, stored, or disposed of until
cleanup procedures are completed; and

(2) All emergency equipment listed in
the contingency plan is cleaned and fit
for its intended use before operations
are resumed.

(i) The owner or operator must notify
the Regional Administrator, and
appropriate State and local authorities,
that the facility is in compliance with
paragraph (h) of this Section before
operations -are resumed in the affected
area(s) of the facility. -

(I) The owner or operator must note in
the operating record the time, date, and

details of any incident that requires
implementing the contingency plan.
Within15 days after the incident, he
must submit a written report on the
incident to the Regional Administrator.
The report must include:

(1) Name, address, and telephone
number of the owner or operator,

(2) Name; address,,and telephone
number of the facility;

(3) Date, time, and type of incident
(e.g., fire, explosion);

(4] Name and quantity of material(s)
involved;

(5) The extent of injuries, if any;
(6] An assessment of actual or

potential hazards to human health or the
environment, where this is applicable;
and

(7) Estimated quantity and disposition
of recovered material that resulted from
the incident.

§§ 264.57-264.69 [Reserved]

Subpart E-Manifest System,
Recordkeeping, and Reporting

§ 264.70 Applicability.
The regulations in this Subpart apply

to owners and operators of both on-site
and off-site facilities, except as § 264.1
provides otherwise. Sections 264.71,
264.72, and 264.76 do not apply. to
owners and operators of on-site
facilities that do not receive any
hazardous waste from off-site sources.

§ 264.71 Use of manifest system.
(a) If a facility receives hazardous

waste accompanied by a manifest, the
owner or operator, or his agent, must-

(1) Sign and 'date each copy.of the
manifest-to certify that the hazardous
waste covered by the manifest was
received;

,(2) Note any significant discrepancies
in the manifest (as defined in
§ 264.72(a)) on each copy of the
manifest;
[Comment. The Agency does not intend
that the owner or operator of a facility
whose procedures under § 264.13(c)
include waste analysis must perform
that apalysis before signing the manifest
and giving it to the transporter. Section
264.72(b), however, requires reporting an
unreconciled discrepancy discovered
during later analysis.]

(3) Immediately give the transporter at
least one copy of the signed manifest;

(4) Within 30 days after the delivery,
send a copy of the manifest to the
generator, and

(5) Retain at the facility a copy of
each manifest for at least three years''
from the date of delivery.

(b) If-a facility-receives, from a rail or
water (bulk shipment) transporter,

hazardous waste which is accompanied
by a shipping paper containing all the
information required on the manifest
(excluding the EPA identification
numbers, generator's certification, and
signatures), the owner or operator, or his
agent, must:

(1) Sign and date each copy of the
shipping paper to certify that the
hazardous waste covered by the
shipping paper was received;

(2) Note any significant discrepancies
in the shipping paper (as defined in
§ 264.72(a)) on each copy of the shipping
paper,
[Comment: The Agency does not intend
that the owner or operator of a facility
whose procedures under § 264.13(c)
include waste analysis must perform
that analysis before signing the shipping
paper and giving it to the transporter.
Section 264.72(b), however, requires
reporting an unreconciled discrepancy
discovered during later analysis.]

(3) Immediately give the rail or water
(bulk shipment) transporter at least ono
copy of the shipping paper,

(4) Within 30 days after the delivery,
send a copy of the shipping paper to the
generator, however, If the manifest Is
received within 30 days after the
delivery, the owner or operator, or his
agent, must sign and date the manifest
and return it to the generatorin lied of
the shipping paper;, and
[Comment: Section 262,23(c) of this
chapter requires the generator to send
three copies of the manifest to the
facility when hazardous waste Is sent by
rail or water (bulk shipment).]

(5) Retain at the facility a copy of
each shipping paper and manifest for at
least three years from the date of
delivery.

§ 264.72 Manifest discrepancies.
(a) Manifest discrepancies are

differences between the quantity or typo
of hazardous waste designated on the
manifest or shipping paper, and the
quantity or type of hazardous waste a
facility actually receives. Significant
discrepancies in quantity are, (1) For
bulk waste, variations greater than 10
percent in weight, and (2) for batch
waste, any variation in piece count, such
as a discrepancy of one drum in a
truckload. Significant discrepancies in
type are obvious differences which can
be discovered by inspection or waste
analysis, such as waste solvent
substituted for waste acid, or toxic
constituents not reported on the
manifest or shipping paper.

(b) Upon discovering a significant'
discrepancy, the owner or operator Must
attempt to reconcile the discrepancy
with the waste generator or transporter
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(e.g., with telephone conversations). If
the discrepancy is not resolved within
15 days after receiving the waste, the
owner or operator must immediately
submit to the Regional Administrator a
letter describing the discrepancy and
attempts to reconcile it, and a copy of
the manifest or shipping paper at issue.
§ 264.73 Operating record.

(a) The owner or operator must keep a
written operating record at his facility.

(b) The following information must be
recorded, as it becomes available, and
maintained in the operating record until
closure of the facility:

(1) A description and the quantity of
each hazardous waste received, and the
method(s) and date(s) of its treatment,
storage, or disposal at the facility as
required by Appendix I;

(2) The location of each hazardous
waste within the facility and the
quantity at each location. For disposal
facilities, the location and quantity of
each hazardous waste must be recorded
on a map or diagram of each cell or
disposal area. For all facilities, this
information must include cross-
references to specific manifest
document numbers, if the waste was
accompanied by a manifest,

(3) Records and results of waste
analyses performed as specified in
§ 264.13:

(4) Summary reports and details of all
incidents that require implementing the
contingency plan as specified in
§ 264.560);

(5) Records and results of inspections
as required by § 264.15(d) (except these
data need be kept only three years]; and

(6) For off-site facilities, notices to
generators as specified in § 264.12(b).
§ 264.74 Availabilityi, retention, and
disposition of records.

(a) All records, including plans,
required under this Part must be
furnished upon request, and made
available at all reasonable times for
inspection, by any officer, employee, or
representative of EPAwho is duly
designated by the Administrator.

(b) The retention period for all records
required under this Part is extended
automatically during the course of any
unresolved enforcement action
regarding the facility or as requested by
the Administrator.

(c) A copy of records of waste
disposal locations and quantities under
§ 264.73(b)(2) must be submitted to the
Regional Administrator and local land
authority upon closure of the facility.
§ 264.75 Annual report.

The owner or operator must prepare
and submit a single copy of an annual

report to the Regional Administrator by
March 1 of each year. The report form
and instructions in Appendix Il must be
used for this report. The annual report
must cover facility activities during the
previous calendar year and must include
the following information:

(a) The EPA identification number,
name, and address of the facility-

(b) The calendar year covered by the
report

(c) For off-site facilities, the EPA
identification number of each hazardous
waste generator from which the facility
received a hazardous waste during the
year; for imported shipments, the report
must give the name and address of the
foreign generator

(d) A description and the quantity of
each hazardous waste the facility
received during the year. For off-site
facilities, this information must be listed
by EPA identification number of each
generator;,

(e) The method of treatment, storage,
or disposal for each hazardous waste;
and

(f) The certification signed by the
owner or operator of the facility or his
authorized representative,

§ 264.76 Unmanifested waste reporL
If a facility accepts for treatment

storage, or disposal any hazardous
waste from an off-site source without an
accompanying manifest, or without an
accompanying shipping paper as
described in § 263.20(e)(2) of this
Chapter, and if the waste is not
excluded from the manifest requirement
by § 261.5 of this Chapter, then the
owner or operator must prepare and
submit a single copy of a report to the
Regional Administrator within 15 days
after receiving the waste. The report
form and instructions in Appendix H
must be used for this report. The report
must include the following information:

(a) The EPA identification number,
name, and address of the facility-

(b)The date the facility received the
waste;

(c) The EPA identification number,
name, and address of the generator and
the transporter, if available;

( ) A description and the quantity of
each unmanifested hazardous waste and
facility received;

(e) The method of treatment, storage,
or disposal for each hazardous waste;

(f0 The certification signed by the
owner or operator of the facility or his
authorized representative; and

(g) A brief explanation of why the
waste was unmanifested, if known.
[Comment: Small quantities of
hazardous waste are excluded from

regulation under this Part and do not
require a manifest. Where a facility
receives unmanifested hazardous
wastes, the Agency suggests that the
owner or operator obtain from each
generator a certification that the waste
qualifies for exclusion. Otherwise, the
Agency suggests that the owner or
operator file an unmanifested waste
report for the hazardous waste
movement.]

§ 264.77 AdditIonal reports.
In addition to submitting the annual

report and unmanifested waste reports
described in § § 264.75 and 264.76, the
owner or operator must also report to
the Regional Administrator releases,
fires, and explosions as specified in
§ 264.580).

ff 264.78-264.999 [Reserved].

Appendix L- Recordkeepln Instructions
The recordkeeping provisions of I 24.73

specify that an owner or operator must keep
a written operating record at his facility. This
appendix provides additional instructions for
keepingpordons of the operating record. See
I 254.73(b) for additional recordkeeping
requirements.

The following information must be
recorded, as it becomes available, and
maintained in the operating record until
closure of the facility in the following
manner.

Records of each hazardous waste received.
treated, stored, or disposed of at the facility
which include the following.

(1) A description by its common name and
the EPA Hazardous Waste Number(s) from
Part 21 of this Chapter which apply to the
waste. The waste description also must
include the waste's physical form, Le. liquid.
sludge, solid, or contained gas. If the waste is
not listed in Part 261, Subpart D, of this
Chapter. the description also must include the
process that produced it (for example, solid
filter cake from production of--. EPA
Hazardous Waste Number W05I).

Each hazardous waste listed in Part 261,
Subpart D. of this Chapter, and each
hazardous waste characteristic defined in
Part 281. Subpart C, of this Chapter. has a
four-digit EPA Hazardous Waste Number
assigned to it. This number must be used for
recordkeeplng and reporting purposes. Where
a hazardous waste contains more than one
listed hazardous waste, or where more than
one hazardous waste characteristic applies to
the waste, the waste description must include
all applicable EPA Hazardous Waste
Numbers.

(2] The estimated or manifest-reported
weight, or volume and density, where
applicable, in one of the units of measure
specified in Table 1;

(3) The method(s) (by handling code(s) as
specified in Table 2) and date(s) of treatment.
storage, or disposal
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Table I

Unit of measure .Symbolbensity

Pounds ........... ........ P
Short tons (2000 Ibs) T
Gallons U.S , G P/G
Cubic yards....... ...... Y TIY
Kilograms...
Tonnes (1000 kg) M
U-te. L K/L
Cubic meters________ C IAfC

'Single digit symbols are used here for 4ata processing
purposes.

Table 2.-Handling Codes for Treatment,
Storage, and Disposal Methods

Enter the handling code(s) listed below that
most closely represents the technique(s) used
at the facility to treat, store, or dispose of
each quantity of hazardous wastereceived.
1. Storage

Sol Container (barrel, drum, etc.)
S02 Tank
S03 Waste pile
S04 Surface impoundment
S05 Other lspecify)

2. Treatment
[a) Thermal Treatment

TOO Liquid injection incinerator
T07 Rotary kiln incinerator
TS Fluidized bed incinerator
T09 Multiple hearth incinerator
T10 Infrared furnace incinerator
Tl1 Molten salt destructor
T12 Pyrolysis
TIS Wet Ar oxidation
T14 sCalcination
T15 Microwave discharge
TiE Cement kdln
T17 Lime kiln
T18 Other (specify)

(b) Chemical Treatment
T19 Absorption nound
TZ0 Absorption field
T21 Chemical fixation
T22 Chemical oxidation
T23 Chemical precipitation
T24 Chemical reduction
T25 Chlorination
T20 Chlormolysts
T27 Cyanide destruction
T28 Degradation
T29 Detoxification
T30 Ion exchange
T31 Neutralization
T32 Ozonation
T33 Photolysis
T34 Other [specify]

[c) Physical Treatment
[1) Separation of components

T35 Centriftgation
T3 Clarification
T37 Coagulation
T38 Decanting
T39 Encapsulation
T40 Filtration
T41 Flocculation
T42 Flotation
T43 Foaming
T44 Sedimentation
T45 Thickening
T46 Ultrafiltration
T47 Other [specify)

(2) Removal of Specific Components
T48 Absorption-molecular sieve
T49 Activated carbon
T50 Blending

T51 Catalysis
T52 Crystallization
,T53 Dialysis
T54 Distillation
T55 Electrodialysis

'T56 Electrolysis
757 Evaporation
T58 High gradient magnetic separation
T59 Leaching"
T60 Liquidion exchange
T61 Luqid-liquid extraction
T62 Reverse osmosis
T63 Solvent recovery
T64 Stripping
T65 Sand filter
T65 Other specify)

(d) BiologicalTreatment
7T67 Activated sludge

68 Aerobic lagoon
T69 Aerobic tank
T70 Anaerobiclagoon
T71 Composting
T72 Septic tank
"73 Sprayarngation

T74 Thickening filter
T75 Trcking filter
T76- Waste stabilization pond
"77 Other (specify)

778-79 IReserved]
3. Disposal

D80 'Underground injection
D81 'Landfill
D82 Land treatment
D83 Ocean'disposal
D84 Surface impoundment(tobe closed

as a landfil)
D85 Other [specify)

AppendixIL-EPA Report Form and
Instructions

BILLING CODE 6560-01-M
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GSA Io. 12345.XX
Please print or type with ELITE type 112 characters per inch). Form Aproved 0MB No. 158-ROOXX

U.S. ENVIRONMENTAL PROTECTION AGENCY I. TYPE OF HAZARDOUS WASTE REPORT
aILUIA HAZARDOUS WASTE REPORT PART A: GENERATOR ANNUAL REPORT

THIS RE PORFT IS FOR THE YEAR EN DING DEC---I 1 191

PART 0: FACILITY ANNUAL REPORT

PLEASE PLACE LABEL IN THIS SPACE THIS REPORT FOR YEAR ENDING DEC. I l 9
PART C: UNMANIFSTED WASTE REPORT

THIS REPORT I FOR A WASTE 1-0
RECEIV9D'fty, M04. & 7r - - i

INSTRUCTIONS: You may have received a preprinted label attached to the front of this pamphlet; affix it in the dignated apace above-left. If any of the
information on the label is incorrect, draw a line through it and supply the correct information In the apropiat section below, If the label is complete and
correct, leave Sections II, III, and IV below blank. If you did not receive a preprlnted Iabel, complete all sections. 'lnsallaton" mese a single site vihere

hazardous waste is generated, treated, stored, or disposed of. Please refer to the specific Instructions for generators or facilities before completing this form.
The information requested herein is required by law (Section 30023004 of the Resource Consenation and Rwco'eryAcd.

II. INSTALLATION'S EPA l.D. NUMBER,

:F 1

Ill. NAME OF INSTALLATION

IV. INSTALLATION MAILING ADDRES
STREET OR P.O. *OX

CITY OR TOWN . ZIP CODE

41 -

V. LOCATION OF INSTALLATION

STREET OR ROUTE NUMPER

CITY OR TOWN ST. ZIPCOat

Vt. INSTALLATION CONTA INN-

NAME (laut anid tilst) PHONz NO. (are4 coet & no.J

SVII. TRNPRAINSERVICES USED ([orPart A reports onlY)

List the EPA Identification Numbers for those transporters whose services were used during t.he repor t-rg year IVrWCntgd by this repocx.

Vill. COST ESTIMATES FOR FACILITIES (forPart B reports onIY)
ESTIMATE FOR FACILITY CLOSURE 0. COST ESTIMATE FOR POST CLOSURE MONITORING AND

A. COST T F IMAINTENANCE (dkpOsOI feOCIMIS o12Y)

DL. CERTIFICATION

I certWfy under penalty of law that I have penonally examined and am familiar ith the information asunbltrdin thit ndala arhMddouren o and that

based on my inquiry of thoae ndividuals immediately responsible for obtaining the Infonrsatton.i I betliev that the sittnord inforna nfon it B'ue. accurate,
and complet I am asre that there are siganilant penaldes for submltdng false information, Including ie possibility of rine and knpriioment

A. PRINT OR TYPE NAME 11. SIGNATURE C. DATE SIGNED

EPA Form 8700-13 (4-80)

PAGE I.-OF
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GSA Ao. 12345.XXForm'Anoroved 0MB No. iS8ROOXX
rca.a Ff111 u. .yIJg .. ,.,. ~.* ~ US

Spo a tU.S. ENVIRONMENTAL PROTECTION AGENCYCPA 'FACILITY REPORT - PARTS B & C
L N.Cottected under the authority otSectlon 3004 of RCRA.)

1. DATZ RC6IV9N XVI. TYPE OF REPORT (enter an "X") XVIf. FACILITY'S EPA .D. NO.
P Io ft @ P I' C IA L 1 1 1 1 

] Ii D OI - 1 .

XVIII. GENERATOR'S EPA I.0. N O XX, GENERATOR ADDRESS (street or P.O. box. city. state. & zip code)

XIX. GENERATOR N9AMEA-0

XXI. WAS'E IDENTIFICATION -
a. EPA

HAZARDOUS LING 0. AMOUNT

A. DESCRIPTION OF WASTE WASTC ETHO or WASTE

0 
NUMBER(see instructions)

us - =leae ° d te° p

2

3

4

5

6

7

8

9-
-,--,- | .-i , , - -- - -

10

12

XXII. COMMENTS (entier informaion byline number -sce insiructions)--

EPA FormW 5700-13U 6-M).
DILUNG 0ODE 65604-C

..................

PAGE - OF
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General Instructions Hazardous Waste
Report (EPA Form 87o0-13)

ImportanL Read all instructions before
completing this form.
Section 1--Type of Hazardous Waste Report

Part A--GeneratorAnnualReport
For generators who ship their waste off-site

to facilities which they do not own or
operate; fill in the reporting year for this
report (e.g., 1982).

Note.-Generators who ship hazardous
waste off-site to a facility which they own or
operate must complete the facility (Part B)
report instead of the Part A report.

Part B-Facility Annual Report
For owners or operators of on-site or off-

site facilities that treat, store, or dispose of
hazardous waste; fill in the reporting year for
this report (e.g., 1982].

Part C-Unmanifested Waste Report
For facility owners or operators who

accept for treatment, storage, or disposal any
hazardous waste from an off-site source
without an accompanying manifest; fill in the
date the waste was received at the facility
(e.g. 04-12-1982).
Section IL- thru Section IV.-Installation ID.
Number, Name of Installation, and
Installation Mailing Address

If you received a preprinted lable from
EPA, attach it in the space provided and
leave Sections II through IV blank If there is
an error or omission on the label, cross out
the incorrect information and fill in the
appropriate item(s). If you did not receive a
preprinted label, complete Sectionl1 through
Section IV.
Section V-Location of Installation

If your installation location address is
different than the mailing address, enter the
location address of your installation.
Section VL-Installation Contact

Enter the name (last and first] and
telephone number of the person whom may
be contacted regarding information contained
in this report.
Section VIL-Transportation Services Used
(For Part A reports ONLY)

List the EPA Identification Number for
each transporter whose services you used
during the reporting year.
Section VIIL-Cost Estimates for Facilities
(For Part B reports ONLY)

,. Enter the most recent cost estimate for
facility closure in dollars. See subpart H of 40
CFR part 264 or 265 for more detail.

B. For disposal facilities only, enter the
most recent cost estimate for post closure
monitoring and maintenance. See Subpart H
of 40 CFR Part 264 or 265 for more detail.
Section IX-Certification

The generator or his authorized
representative (Part A reports) dr the owner

or operator of the facility or his authorized
representative (Parts B and C reports) must
sign and date the certification where
indicated. The printed or typed name of the
person signing the report must also be
included where indicated.

Note.-Since more than one page Is
required for each report, enter the page
number of each sheet in the lower right
comer as well as the total number of pages.

Facility Annual Report Part B Instructions
(EPA Form 8700-13B)

Facility Annual Report for owners or
operators of on-site or off-site facilities that
treat, store, or dispose of hazardous waste.

Note.-Generators who ship hazardous
waste off-site to a facility they own or
operate must complete this Part B report
instead of the Generator (Part A) Annual
Report.
Important- Read All Instructions Before
Completing This Form
Section XVL-Type of Report

Put an "x" in the box marked Part B.
Section XVIL-Facility's EPA Identification
Number

Enter the EPA identification number for
your facility.

Example: XVIL FACIUMSEPALD.H

Section XVIIL-Generator's EPA
Identification Number

Enter the EPA identification number of the
generator of the waste described under
Section XXI which was received by your
facility during the reporting year. A separate

sheet must be used for each generator. If the
waste came from a foreign generator, enter
the EPA identification number of the importer
In this section and enter the name and
address of the foreign generator in Section
XXII. Comments. If the waste was generated
and treated, stored, or disposed of at the
same installation, leave this section blank.

Section XIX.-Generator's Name
Enter the name of the generator

corresponding to the generator's EPA
identification number in Section XVIIL
If the waste was generated and treated.

stored, or disposed of at the same
installation, enter "ON-SITE".

If the waste came from a foreign generator,
enter the name of the importer corresponding
to the EPA identification number in Section
XVIIL
Section XX.-Generator's Address

Enter the address of the generator
corresponding to the generator's EPA
Identification number in Section XVII. If the
waste was generated and treated, stored, or
disposed of at the same installation, leave
this section blank. If the waste came from a
foreign generator, enter the address of the
Importer corresponding to the EPA
identification number in Section XVIIL
Section XXI-Waite Identification

All information in this section must be
entered by line number. A separate line entry
Is required for each different waste or
mixture of wastes that your facility received
during the reporting year. The handling code
applicable to that waste at the end of the
reporting year should be reported. If a
different handling code applies to portions of
the same waste, (e.g.. part of the waste is
stored while the remainder was "chemically
fixed" during the year), use a separate line
entry for each portion.

Examole: -
r L .s

Steel Finishig ris, 2i

2 8t1 Flniahing Sludge

Section XXI-A-Description of Waste
For hazardous wastes that are listed under

40 CFR Part 261, Subpart D, enter the EPA
listed name, abbreviated If necessary. Where
mixtures of listed wastes were received.
enter the description which you believe best
describes the waste.

For unlisted hazardous waste Identified
under 40 CFR Part 261, Subpart C, enter the
description which you believe best destribes
the waste. Include the specific manufacturing
or other prooess generating the waste (e.g.,
green sludge from widget manufacturing] and

If known, the chemical or generic chemical
name of the waste.
Section XXI-B-EPA Hazardous Waste
Number

For listed waste, enter the four digit EPA
Hazardous Waste Number from 40 CFR Part
261, Subpart D. which identifies the waste.

For a mixture, of more than one listed
waste, enter each of the applicable EPA
Hazardous Waste Numbers.

Four spaces are provided. If more space is
needed. continue on the next linefs) and
leave all other information on that line blank.
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Example:
XI I. WASTE IOENTI CATION

.1 A. OSCRIPTION Of WASTO WASTE 11- - I AMOUNT 0,C

I Steel hiishing SinO]il li[ 3[I
__I I EI I

For unlisted hazardous wastes, enter the
EPA Hazardous Waste Numbers from 40 CFR
Part 261, Subpart C, applicable to the waste.
If more than four spaces are required, follow
the procedure described above.
Section XXI-C.-Handling Code

Enter one EPA handling code for each
waste line entry. Where several handling
steps have occurred during the year, report
only the handling code representing the
waste's status at the end of the reporting year
or its final disposition. EPA handling codes
are given in Appendix I of this Part.
Section XXI-D.-Amount of Waste

Enter the total amount of waste described
on this line which you received during this
reporting year.
Section XXI-E.--Unit of Measure

Enter the unit of measure code for the
quantity of waste described on this line.
Units of measure which must be used in this
report and the appropriate codes are:

Units of measure Code

Pounds ........................... P
Short tons (2000 Ibs). T
Kilograms. K
Tonnes (1000 kg)... _.. . . M

Units of volume may not be used for.
reporting but must be converted into one of
the above units of weight, taking into account
the appropriate density or specific gravity of
the waste.
Section XXII.-Comments

This space may be used to explain or
clarify any entry. If used, enter a cross-
reference to the appropriate Section number.

Note.-Since more than one page is
required for each report, enter the page
number of eachsheet in the lower right hand
corner as well as the total number of pages.

Where required by 40 CFR 264 or 265.
subparts F or R, attach ground-water
monitoring data to this report.
Unmanifested Waste Report Part C
Instructions (EPA Form 8700-13B)

Unmanifested Waste Report for facility
owners or operators who accept for
treatment, storage, or disposal any hazardous
wastp from an off-site source without an
accompanying manifest.
Important- Read All Instructions Before
Completing This Form

For the Unmanifested Waste Report, EPA
Forms 8700-13 and 8700-13B must be filled
out accordng to the directions for the Part-B
Facility Annual Report except that (1) blocks

for which information is not available to the
owner or operator of the reporting facility
may be marked "UNKNOWN," and (2) the
following special instructions apply:
Section vIi.--Cost Estimates for Facilities
I Do not enter closure or post-closure cost

estimates.
Section XVI.-Type of Report

Put an X" in the box marked Part C.
Section XXI-A.-Description of Waste

Use as many line numbers as are needed to
describe the waste.
Section XXI-C.-Handling Code

Enter the handling code which describes
the status of the waste-on the. date the report
is filed.
Section XXI-D.- -Amount of Waste

Enter the amount of waste received, rather
than a total annual aggregate.
Section XXII.-Comments

a. Enter the EPA Identification number,
name, and address of the transporter, if
known. If the transporter is not known to you,
enter the name and chauffeur license number
of the driver and the State and license
number of the transporting vehicle which
presented the waste to your facility, if
known.

b. Enter an explanation of how the waste
movement was presented to your facility;,
why you believe the waste is hazardous: and
how your facility plans to manage the wastes,
Continue on a separate blank-sheet of paper
if additional space is needed.

Monitoring Data
Do not attach monitoring data.

PART 265-INTERIM STATUS
STANDARDS FOR OWNERS AND
OPERATORS OF HAZARDOUS WASTE
TREATMENT, STORAGE, AND
DISPOSAL FACILITIES

Subpart A-General

Sec.
265.1 Purpose, scope, and applicability.
265.2-265.3 [Reserved]
265.4 Imminent hazard action.
265.5-265.9 [Reserved]

Subpart B-General Facility Standards

265.10 Applicability.
265.11- Idenitification number.
265.12 Required notices.
265.13 General waste analysis.
265.14 Security.

Sec.
265.15 General inspection requirements.
265.16 Personnel training.
265.17 General requirements for Ignitable,

reactive,'or incompatible wastes.
265.18-265.29 '[Reserved]

Subpart C-Preparedness and Prevention

265.30 Applicability.
265.31 Maintenance and operation of

facility.
265.32 Required equipment.
265.33 Testing and maintenance of

equipment.
265.34 Access to communications or alarm

system.
265.35 Required aisle space.
265.36 [Reserved]
265.37 Arrangements with local authorities.
265.38-265,49 [Reserved]

Subpart D-Contingency Plan and
Emergency Procedures

265.50 Applicability.
265.51 Purpose and implementation of

contingency plan.
265.52 Content of contingency plan.
265.53 Copies of contingency plan.
265.54 Amendment of contingency plan.
265.55 Emergency coordinator,
265.56 Emergency procedures.
265.57-265.69 [Reserved]

Subpart E-Manifest System,
Recordkecping, and Reporting

265.70 Applicability.
265.71 Use of manifest system.
265.72 Manifest discrepancies.
265.73 Operating record.
265.74 Availability, retention, and

disposition of records.
265.75 Annual report.
265.76 Unmanifested waste report.
265.77 Additional reports.
26 .78-265.89 [Reserved]

Subpart F-Ground-Water Monitoring

265.90 Applicability.
265.91 Ground-water monitoring system.
265.92 Sampling and analysis.
265.93 Preparation, evaluation, and

response.
265.94 Recordkeeping and reporting,
265.95-265.109 [Reserved]

Subpart G-Closuro and Post-Closure

'265.lio Applicability.
265.111 Closure performance standard.
265.112 Closure plan: amendment of plan.
265.113 Time allowed for closure.
265.114 Disposal or decontamination of

equipment.
265.115 Certification of closure.
265.116 [Reserved]
265.117 Post-closure care and use of

property; period of care.
265.118 Post-closure plan, amendment of

plan.
265.119 Notice to local luid authority.
265.120 Notice In deed to property,
265.121-265.139 [Reserved]
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Subpart H-inanclal Requirements
Sec.
265.140 Applicability.
265.141 [Reserved]
265.142 Cost estimate for facility closure.
265.143 [Reserved]
265.144 Cost estimate for post-closure

monitoring and maintenance.
265.145-265.169 [Reserved]
Subpart r-Use and Management of
Containers
265.170 Applicability.
265.171 Condition of containers.
265.172 Compatibility of waste with

container.
265.173 Management of containers.
265.174 Inspections.
265.175 [Reserved]
265.176 Special requirements for ignitable or

reactive waste.
265.177 Special requirements for

incompatible wastes.
265.178-265.189 [Reserved]
Subpart J-Tanks
265.190 Applicability.
265.191 [Reserved]
265.192 General operating requirements.
265.193 Waste analysis and trial tests.
265.194 Inspections.
265.195-265.196 [Reserved]
265.197 Closure.
265.198 Special requirements for ignitable or

reactive waste.
265.199 Special requirements for

incompatible wastes.
265.2M0-265.219 [Reserved]
Subpart K,-Surface Impoundments
265.220 Applicability.
265.221 [Reserved]
265.222 General operating requirements.
265.223 Containment system.
265.224 [Reserved]
265.225 Waste analysis and trial tests.
265.226 Inspections.
265.227 [Reserved]
265.228 Closure and post-closure.
265.229 Special requirements for ignitable or

reactive waste.
265.230 Special requirements for

incompatible wastes.
265.231-265.249 [Reserved]
Subpart L-Waste Piles
265.250 Applicability.
265.251 Protection from wind.
265.252 Waste analysis.
265.253 Containment.
265.254-265.255 [Reserved]
265.256 Special requirements for ignitable or

reactive waste.
265.257 Special requirements for

incompatible wastes.
265.258-265.269 [Reserved]
Subpart M-Land Treatment
265.270 Applicability.
265.271 [Reserved]
265.272 General operating requirements.
265.273 Waste analysis.
265.274-265.k75 [Reserved]
265.276 Food chain crops.
265.277 [Reserved]
265.278 Unsaturated zone (zone of aeration)

monitoring.

See.
265.279 Recordkeeping.
265.280 Closure and post-closure.
265.281 Special requirements for ignitable or

reactive waste.
265.282 Special requirements for

incompatible wastes.
265.283-265.299 [Reserved]
Subpart N-Landfills
265.300 Applicability.
265.301 [Reserved]
265.302 General operating requirements.
265.303-265.308 [Reserved]
265.309 Surveying and reoordkeeping.
265.310 Closure andpost-closure.
265,311 [Reserved]
265.312 Special requirements for ignitable or

reactive waste.
265.313 Special requirements for

incompatible wastes.
265.314 Special requirements for liquid

waste.
265.315 Special requirements for containers.
265.316-265.389 [Reserved]
Subpart O-Incinerators
265.340 Applicability.
265.341-265.342 [Reserved]
265.343 General operating requirements.
265.344 [Reserved]
265.345 Waste analysis.
265.346 [Reserved]
265.347 Monitoring and Inspections.
265.348-265.0 [Reserved]
265.351 Closure.
265.352-265.369 [Reserved]
Subpart P-Thermal Treatment
265.370 Applicability.
265.371-265.872 [Reserved]
265.373 General operating requirements.
265.374 [Reserved]
265.375 Waste analysis.
265.376 [Reserved]
265.377 Monitoring and inspections.
265.378-265.380 [Reserved]
265.381 Closure.
265.382 Open burning, waste explosives.
265.383-265.399 [Reserved]
Subpart 0-Chemical, Physical, and
Biological Treatment
265.400 Applicability.
265.401 General operating requirements.
265.402 Waste analysis and trial tests.
265.403 Inspections.
265.404 Closure.
265.405 Special requirements for Ignitable or

reactive waste.
265.406 Special requirements for

incompatible wastes.
265.407-265.429 [Reserved]
Subpart R-Underground Injection
265A30 Applicability.
265.431-265.999 [Reserved]
Appendix I-Recordkeeping instructions.
Appendix U-EPA report form and

instructions.
Appendix Il--EPA Interim primary drinking

water standards.
Appendix IV-Tests for significance.
Appendix V-Examples of potentially

incompatible waste.
Authority: Secs. 1006,2002(a). and 3004 of

the Solid Waite Disposal Act. as amended by
the Resource Conservation and Recovery Act

of 1970, as amended (4Z U.S.C. 69o5,62(a),
and em4].

Subpart A-General

§ 265.1 Purpose, scope, and applicability.
(a] The purpose of this Part is to

establish minimum national standards
which define the acceptable
management of hazardous waste during
the period of interim status.

(b) The standards in this Part apply to
owners and operators of facilities which
treat, store, or dispose of hazardous
waste who have fully complied with the
requirements for interim status under
Section 3005(e) of RCRA and § 122.22 of
this Chapter, until final administrative
disposition of their permit application is
made. These standards apply to all
treatment, storage, or disposal of
hazardous waste at these facilities after
the effective date of these regulations,
except as specifically provided
otherwise in this Part or Part 261 of this
Chapter.
[Comment: As stated in Section 3005(a)
of RCRA. after the effective date of
regulations under that Section, i.e., Parts
122 and 124 of this Chapter, the
treatment, storage, or disposal of
hazardous waste is prohibited except in
accordance with a permit. Section
3005(e) of RCRA provides for the
continued operation of an existing
facility which meets certain conditions
until final administrative disposition of
the owner's and operator's permit
application is made.]

(c] The requirements of this Part do
not apply to:

(1) A person disposing of hazardous
waste by means of ocean disposal
subject to a permit issued under the
Marine Protection, Research, and
Sanctuaries Act;
[Comment: These Part 265 regulations
do apply to the treatment or storage of
hazardous waste before it is loaded onto
an ocean vessel for incineration or
disposal at sea, as provided in
paragraph (b) of this Section.]

(2) A person disposing of hazardous
waste by means of underground
injection subject to a permit issued
under an Underground Injection Control
(UIC) program approved or promulgated
under the Safe Drinking Water Act;
[Comment- These Part 265 regulations
do apply to the aboveground treatment
or storage of hazardous waste before it
is injected underground. These Part 265
regulations also apply to the disposal of
hazardous waste by means of
underground injection, as provided in
paragraph (b] of this Section. until final
administrative disposition of a person's
permit application is made under RCRA
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or under an approved or promulgated
UIC program.]

(3) The owner or operator of a POTW
which treats, stores, or disposes of'
hazardous waste; " '
[Comment: The owner or operator of a
facility under paragraphs (c)(1) through
(c)(3) of this Section is subject to the
requirements of Part 264 of this Chapter
to the extent they are included in a
permit by rule granted to such a person
under Part 122 of this Chapter, or are
required by § 122.45 of this Chapter.]

(4) A person who treats, stores, or
disposes of hazardous waste in a State
with a RCRA hazardous waste program
authorized under Subparts A and B, or
Subpart F, of Part 123 of this Chapter,
,except that the requirements of this Part
will continue to apply as stated in
paragraph (c)(2) of this Section, if the
authorized State RCRA program does
not cover disposal of hazardous waste
by means of underground injection;

(5) The owner or operator of a facility
permitted, licensed, or registered by a
State to manage municipal or industrial
solid waste, if the oily hazardous waste
the facility treats, stores; or disposes of
is excluded from regulation under this
Part by § 261.5 of this Chapter;,

(6) The owner or operator of a facility
which treats or stores hazardous waste,
which treatment or storage meets the
criteria in § 261.6(a) ofthis Chapter, .
except to the extent that § 261.6(b) of
this Chapterprovidesotherwise;

(7) A generator accumulating waste
on-site in compliance with § 262.34 of
this Chapter, except to the extent the
requirements are included in § 262.34 of
this Chapter

(8) A farmer disposing of waste
pesticides from his own use in
compliance with § 262.51 of this
Chapter, or

(9) The owner or operator of a totally
enclosed treatment facility, as defined in
§ 260.10.

§§ 265.2-265.3 [Reserved]

§ 265.4 Imminent hazard action.
Notwithstanding any other provisionsof these regulations, enforcement

actions may be brought pursuant to
Section 7003 of RCRA.

§§ 265.5-265.9 [Reserved]

Subpart B-General Facility Standards

§ 265.10 Applicability
The regulations in this Subpart apply

to owners and operators of all
hazardous waste facilities, except as
§ 265.1 provides otherwise.

§ 265.11 Identification number.
Every facility owner or operator must

apply to EPA for an EPA identification
number in accordance with the EPA
notification procedures (45 FR 12746).

§ 265.12 Required notices.
(a).-The owner or operator of a facility

that has arranged to receive hazardous
waste from a foreign source must notify
the Regional Administrator in writing at
least four weeks in advance of the date
of the waste is expected to arriveat the
facility. Notice of subsequent shipments
of the same waste from the same foreign
source is not required.

(b) Before transferring ownership or
operation of a facility during its
operating life, or of a disposal facility
during the post-closure care period, the
owner or operator must notify the new
owner or operator in writing of the
requirements of this Part and Part 122 of
this Chapter. (Also see § 122.23(c) of this
Chapter.)
[Comment- An owner's or operator's
failure to notify the new owner or
.operato of the requirements of this Part
in no way relieve§ the new owneror
operator of his obligation to comply with
all applicable requirements.]

§ 265.13 General waste analysis.
(a)(1) Before an owner or operator

treats, stores, or disposes of any .
hazardous waste, he must obtain a
detailed chemical and physical analysis
of a representative sample of the waste.
At a minimum, this analysis must •
contain all the information which must
be known to treat, store, or dispose of
the waste in accordance with the
requirements of this Part.

(2) The analysis may include data
developed under Part 261 of this
Chapter, and existing published or
documented data on the hazardous
waste or on waste generated from
similar processes.
[Comment. For example, the facility's
record of analyses performed on the
waste before the effective date of these
regulations, or studies conducted on
hazardous waste generated from
processes similar to that which
generated the waste to bemanaged at
the facility, may be included in the data
base required to comply with paragraph
(a)(1) of this Section. The owner or
operator of an off-site facility may
arrange for the generator of the
hazardous waste to supply part or all of
the information required by paragraph
(a)(1) of this Section.-If the generator
does not supply the information, and the
owner or operator chooses to accept a
hazardous waste, the owner or operator
is responsible for obtaining the

information required to comply with this
Section.]

(3) The analysis must be repeated as
necessary to ensure that It is accurate
and up to date. At a minimum, the
analysis must be repeated:

(i) When the owner or operator Is
notified, or has reason to-believe, that

- the process or operation generating the
hazardous waste has changed; and

(ii) For off-site facilities, when the
results of the inspection required in
paragraph (a)(4) of this Section indicate
that the hazardous waste received at the
facility does not match the waste
designated on the accompanying
manifest or shipping paper,

(4) The owner or operator of an off-
site facility must inspect and, If
necessary, analyze each hazardous
waste movement received at the facility
to determine whether it matches the
identity of the waste specified on the
accompanying manifest or shipping
paper.

(b) The owner or operator must
develop and follow a written waste
analysis plan which describes the
procedures .which he will carry out to
comply with paragraph (a) of this
Section. He must keep this plan at the
facility. At a minimum, the plan must
specify:

(1) The parameters for which each
hazardous waste will be analyzed and
the rationale for the selection of these
parameters (i.e., how analysis for these
parameters will provide sufficient
information on the waste's properties to
comply with paragraph (a) of this
Section);(2) The test methods which will be
used to test for these parameters;

(3) The sampling method which will
be used to obtain a representative
sample of the waste to be analyzed. A
representative sample may be obtained
using either.

(i) One of the sampling methods
described in Appendix I of Part 261 of
this Chapter, or

(ii) An equivalent sampling method.
[Comment: See § 260.20(c) of this
Chapter for related discussion.],

(4) The frequency with which the
initial analysis of the waste will be
reviewed or repeated to ensure that the
analysis is accurate and up to date;

(5) For off~site facilities, the waste
analyses that hazardous waste
generators have agreed to supply: and

(6) Where applicable, the methods
which will be used to meet the
additional waste analysis requirements
for specific waste management methods
as specified in §§ 265.193, 265.225,,
265.252, 265.273, 265.345, 265.375, and
265.402.

II !
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Cc) For off-site facilities, the waste
analysis plan required in paragraph (b)
of this Section must also specify the
procedures which will be used to inspect
and, if necessary, analyze each
movement of hazardous waste received
at the facility to ensure that it matches
the identity of the waste designated on
the accompanying manifest or shipping

.paper, At a minimum, the plan must
describe:

(1) The procedures which will be used
to determine the identity of each
movement of waste managed at the
facility; and

(2) The sampling method which will
be used to obtain a representative
sample of the waste to be identified, if
the identification method includes
sampling.

§ 265.14 Security.
(a] The owner or operator must

prevent the unknowing entry, and
minimize the possibility for the
unauthorized entry, of persons or
livestock onto the active portion of his
facility, unless:

(1) Physical contact with the waste,
structures, or equipment with the active
portion of the facility will not injure
unknowing or unauthorized persons or
livestock which may enter the active
portion of a facility, and

(2] Disturbance of the waste or
equipment, by the unknowing or
unauthorized entry of persons or
livestock onto the active portion of a
facility, will not cause a violation of the
requirements of this Part.

(b] Unless exempt under paragraphs
(a)(1) and (a)(2) of this Section, a facility
must have:

(1) A 24-hour surveillance system (e.g.,
television monitoring or surveillance by
guards of facility personnel] which
continuously monitors and controls
entry onto the active portion of the
facility;, or

(2)(i) An artificial or natural barrier
(e.g., a fence in good repair or a fence
combined with a cliff), which completely
surrounds the active portion of the
facility;, and

(ii] A means to control entry, at all
times, through the gates or other
entrances to the active portion of the
facility (e.g., an attendant, television
monitors, locked entrance, or controlled
roadway access to the facility).
[Comment: The requirements of
paragraph (b] of this Section are
satisfied if the facility or plant within
which the active portion is located itself
has a surveillbmnce system, or a barrier
and a means to control entry, which
complies with the requirements of
paragraph (b)(1) or (b)(2) of this
Section.]

(c) Unless exempt under paragraphs
(a](1) and (a)(2] of this Section, a sign
with the legend, "Danger--Unauthorized
Personnel Keep Out," must be posted at
each entrance to the active portion of a
facility, and at other locations, in
sufficient numbers to be seen from any
approach to this active portion. The
legend must be written in English and in
any other language predominant in the
area surrounding the facility (e.g.,
facilities in counties bordering the
Canadian province of Quebec must post
signs in French; facilities in counties
bordering Mexico must post signs in
Spanish), and must be legible from a
distance of at least 25 feet. Existing
signs with a legend other than
"Danger-Unauthorized Personnel Keep
Out" may be used if the legend on the
sign indicates that only authorized
personnel are allowed to enter the
active portion, and that entry onto the
active portion can be dangerous.
[Comment, See § 265.117(b) for
discussion of security requirements at
disposal facilities during the post-
closure care period.]

§ 265.15 General Inspection requirements.
(a) The owner or operator must

inspect his facility for malfunctions and
deterioration, operator errors, and
discharges which may be causing-or
may lead to--l) release of hazardous
waste constituents to the environment
or (2) a threat to human health. The
owner or operator must conduct these
inspections often enough to identify
problems in time to correct them before
they harm human health or the
environment.

(b)(1) The owner or operator must
develop and follow a written schedule
for inspecting all monitoring equipment,
safety and emergency equipment,
security devices, and operating and
structural equipment (such as dikes and
sump pumps) that are important to
preventing, detecting, or responding to
environmental or human health hazards.

(2) He must keep this schedule at the
facility.

(3) The schedule must identify the
types of problems (e.g., malfunctions or
deterioration) which are to be looked for
during the inspection (e.g., inoperative
sump pump, leaking fitting, eroding dike,
etc.).

(4) The frequency of inspection may
vary for the items on the schedule.
However, it should be based on the rate
of possible deterioration of the
equipment and the probability of an
environmental or human health incident
if the deterioration or malfunction or
any operator error goes undetected
between inspections. Areas subject to
spills, such as loading and unloading

areas, must be inspected daily when in
use. At a minimum, the inspection
schedule must include the items and
frequencies called for in § § 265.174,
265.194,265.226,265.347,265.377, and
265.403.

(c) The owner or operator must
remedy any deterioration or malfunction
of equipment or structures which the
inspection reveals on a schedule which
ensures that the problem does not lead
to an environmental or human health -

hazard. Where a hazard is imminent or
has already occurred, remedial action
must be taken immediately.

(d) The owner or operator must record
inspections in an inspection log or
summary. He must keep these records
for at least three years from the date of
inspection. At a minimum, these records
must include the date and.time of the
inspection, the name of the inspector, a
notation of the observations made, and
the date and nature of any repairs or
other remedial actions.

§ 265.16 Personnel training.
(a) (1) Facility personnel must

successfully complete a program of •
classroom instruction or on-the-job
training that teaches them to perform
their duties in a way that ensures the
facility's compliance with the
requirements of this Part. The owner or
operator must ensure that this program
includes all the elements described in
the document required under paragraph
(d](3) of this Section.

(2) This program must be directed by
a person trained in hazardous waste
management procedures, and must
include instruction which teaches
facility personnel hazardous waste
management procedures (including
contingency plan implementation)
relevant to the positions in which they
are employed.

(3) At a minimum, the training
program must be designed to ensure that
facility personnel are able to respond
effectively to emergencies by
familiarizing them with emergency
procedures, emergency equipment, and
emergency systems, including where
applicable:

(I) Procedures for using, inspecting,
repairing, and replacing facility
emergency and monitoring equipment;

(ii) Key parameters for automatic
waste feed cut-off systems;

(il) Communications or alarm
systems;

(iv) Response to fires or explosions;
(v) Response to ground-water

contamination incidents; and
(vi) Shutdown of operations.
(b) Facility personnel must

successfuly complete the program
required in paragraph (a) of this Section
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within six months after the effective
date of these regulations or six months
after the date of their employment-or,
assignment to a facility, or to a new
position at a facility, whichever is later.
Employees hired after the effective date
of these regulations must not workin
unsupervised positions until they have
completed the training requirements of
paragraph fa) of this Section.

(c) Facility personnel must take part
in an annual review of the initial
training required inparagraph (a) of this
Section.(d) The owner or operator must
maintain the following documents and
records at the facility:

(1) The job title for each position at
the facility related to hazardous waste
management, and the name of the
employee filling each job;

(2) A written job description foreach
position listed under paragraphdj[l) of
this Section. This description may be
consistent in its degree of specificity
with descriptions for other similar
positions in the same company location
or bargaining unit. but must include the
requisite skill, education, or other
qualifications, and duties of facility
personnel assigned to each position

(3) A written description of the type -
and amount of both introductory and
continuing traiming that will be givento
each person filling a positionlisted
under paragraph (dJ(1) of this Section;

(4) Records that document that the
training or job experience required
under paragraphs (a), (b), and (c) of this
Section has been given to, and
completed by, facility personnel.
(e) Training records on current-

personnel must be kept until closure of
the facility. Training records on former
employees must be kept for at least
three years from the date the employee
last worked at the facility. Personnel
training racords may accompany
personnel transferred within the same
company.

§265.17 GeneralrequIrements for
Ignitable, reactive, or Incompatible wastes.

(a) The owner or operator must take
precautions to prevent accidental
ignition or reaction of ignitable or
reactive waste. This waste must be
separated andprotected fromsources of
ignition or reaction including but not
limited to: openflames, smoking, cutting
and welding, hot surfaces, frictional
heat, sparks (static, elecirical,-or
mechanical), spontaneous ignition (e.g.,
from heat-producing chemical'
reactions), and radiant heat. While
ignitable or reactive waste is being
handled, the owner or operator must
confine smoking and open flame to
specially designated locations. "No

Smoking" signs must be conspicuously
placed wherever there is a hazard from
ignitable orireactive waste.

(bJ Where specifically required by
other Sectios of this Part, the
treatment, storage, or disposal of
ignitable or reactive waste, and the
mixture or commingling of incompatible
wastes, or incompatible wastes and
materials, must be conducted so that it
does-not:

(1) Generate extreme heat or pressure,
fire or explosion, or vi6lent reaction;

(2) Produce uncontrolled toxic mists,
fumes,-dusts, or gases insufficient
quantities to threaten human health;

(3) Produce uncontrolled flammabl]
fumes or gases in sufficient quantities to
pose a risk of fire or explosions;

(4] Damage the structural integrity of
the device or facility containing the
waste; or

(5) Through otherliks'means threaten
human health-or the environment.

§§ 265.18-26529 [Reserved]

Subpart C-Preparedness and
Prevention

§ 265.30 Applicability.
The regulations in this Subpart apply

to owners and operators of all
hazardous waste facilities, except as
§ 265.a.provides otherwise.

§ 265.31 Maintenance and operation of
facility.

Facilities must be maintained and
operated to minimize the possibility of a
fire, explosion, or any unplanned sudden
or non-sudden:release of hazardous
waste or hazardous waste constituents
to air, soil, or surface water which could
threaten human health or the
environment.

§ 265.32 Required equipment
All fdcilities must be equipped with

the following, unless none of the
hazards posed by waste handled at the
facility could require a particular kind of
equipment specified below:

(a) An internal communications or
alarm system capable of providing
immediate emergency instruction (voice.
or signal) to facility personnel;

[bf A device, such as a telephone
(immediately available at the scene of
operations) or a hand-held two-way.
radio, capable of summoning emergency
assistance from local police
departments, fire departments, or State
or local emergency response teams;

(bc) Portable fire extinguishers, fire
control equipment (including special
,extinguishing equipment, such as that
using foam, inert gas, or dry chemicals),
spill control equipment, and -
decontamination equipnent; and

(d) Water at adequate volume and
pressure to supply water hose streams,
or foam producing equipment, or
automatic sprinklers, or water spray
systems.

§ 265.33 Testing and maintenance of
equIpment.

All facility communications or ularm
systems, fire protection equipment, spill
control equipment, and decontamination
equipment, where required, must be
tested and maintained as necessary to
assure its proper operation in time of
emergency.

§ 265.34 Access to communications or
alarm system.

(a) Whenever hazardous waste is
being poured, mixed, spread, or
otherwise handled, all personnel
involved in the operation must have
immediate access to an internal alarm
or emergency communication device,
either directly or through visual or voice
contact with another employee, unless
such a device is not required under
§ 265.32.

(b) If there is ever just one employee
on the premises while the facility is
operating, he must have immediate
access to a device, such as a telephone
(immediately available at the scene of
operation) or a hand-held two-way
radio, capable -of summoning external
emergency assistance, unless such a
device is not required under § 265,32.

§265.35 Required aisle space.
The owner or operator must maintain

aisle space to allow the unobstructed
movement of -personnel, fire protection
equipment, spill control equipment, and
decontamination equipment to any area
of facility operation in an emergency,
unless aisle space is not needed for any
of these purposes.

§ 265.36 [Reserved]

§265.37 Arrangements with local
authorities.

(a) The owner or operator must
attempt to make the following
.arrangements, as appropriate for the
type of waste handled at his facility and
the potential need for the services of
these orgardzations:

(1) Arrangements to familiarize police,
fire departments, and emergency
response teams with the layout of the
facility, properties of hazardous waste
handled at the facility and associated
hazards, places where facility personnel
would normally be working, entrances
to roads inside the facility,-and possible
evacuation routes;

(2) Where more than one police and
fire department might respond to an
emergency, agreements designating

I I I
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primary emergency authority to a
specific police and a specific fire
department, and agreements with any
others to provide support to the primary
emergency authority,

(3) Agreements with State emergency
response teams, emergency response
contractors, and equipment suppliers;
and

(4) Arrangements to familiarize local
hospitals with the properties of
hazardous waste handled at the facility
and the types of injuries or illnesses
which could result.from fires,
explosions, or releases at the facility.

(b) Where State or local authorities
decline to enter into such arrangements,
the owner or operator must document
the refusal in the operating record.
§ 265.38-265.49 [Reserved]

Subpart D-Contingency Plan and
Emergency Procedures

§ 265.50 Applicability.
The regulations in this Subpart apply

to owners and operators of all
hazardous waste facilities, except as
§ 265.1 provides otherwise.
§ 265.51 Purpose and Implementation of
contingency plan.

(a) Each owner or operator must have
a contingency plan for his facility. The
contingency plan must be designed tominimize hazards to human health or
the environment from fires, explosions,
or any unplanned sudden or non-sudden
release of hazardous waste or
hazardous waste constituents to air,
soil, or surface water.

(b) The provisions of the plan must be
carried out immediately whenever there
is a fire, explosion, or release of
hazardous waste or hazardous waste
constituents which could threaten
human health or the environment.

§ 265.52 Content of contingency plan.
(a) The contingency plan must

describe the actions facility personnel
must take to comply with §§ 265.51 and
265.56 in response to fires, explosions, or
any unplanned sudden or non-sudden
release of hazardous waste or
hazardous waste constituents to air,
soil, or surface water at the facility.

(b) If the owner or operator has
already prepared a Spill Prevention,
Control, and Countermeasures (SPCC)
Plan in accordance with Part 112 or Part
151 of this Chapter, or some other
emergency or contingency plan, he need
only amend that plan to incorporate
hazardous waste management
provisions that are sufficient to comply
with the requirements of this Part

(c) The plan must describe
arrangements agreed to by local police

departments, fire departments,
hospitals, contractors, and State and
local emergency response teams to
coordinate emergency services, pursuant
to § 265.37.

(d) The plan must list names,
addresses, and phone numbers (office
and home) of all persons qualified to act
as emergency coordinator (see § 285.55),
and this list must be kept up to date.
Where more than one person is listed.
one must be named as primary
emergency coordinator and others must
be listed in the order in which they will
assume responsibility as alternates.

(e) The plan must include a list of all
emergency equipment at the facility
(such as fire extinguishing systems, spill
control equipment, communications and
alarm systems (internal and external),
and decontamination equipment), where
this equipment is required. This list must
be kept up to date. In addition, the plan
must include the location and a physical
description of each item on the list, and
a brief outline of its capabilities.

(0) The plan must include an
evacuation plan for facility personnel
where there is a possibility that
evacuation could be necessary. This
plan must describe signal(s) to be used
to begin evacuation, evacuation routes,
and alternate evacuation routes (in
cases where the primary routes could be
blocked by releases of hazardous waste
or fires).

§ 265.53 Copies of contingency plan.
A copy of the contingency plan and all

revisions to the plan must be:
(a) Maintained at the facility; and
(b) Submitted to all local police

departments, fire departments.
hospitals, and State and local
emergency response teams that may be
called upon to provide emergency
services.

§ 265.54 Amendment of contingency plan.
The contingency plan must be

reviewed, and immediately amended, if
necessary, whenever

(a) Applicable regulations are revised;
(b) The plan fails in an emergency;
(c) The facility changes-in its design,

construction, operation, maintenance, or
other circumstances-in a way that
materially increases the potential for
fires, explosions, or releases of
hazardous waste or hazardous waste
constituents, or changes the response
necessary in an emergency;

(d) The list of emergency coordinators
changes; or

(e) The list of emergency equipment
changes.

§ 265.55 Emergency coordinator.
At all times, there must be at least one

employee either on the facility premises
or on call (i.e., available to respond to
an emergency by reaching the facility
within a short period of time] with the
responsibility for coordinating all
emergency response measures. This
emergency coordinator must be
thoroughly familiar with all aspects of
the facility's contingency plan, all
operations and activities at the facility,
the location and characteristics of waste
handled, the location of all records
within the facility, and the facility
layout. In addition, this person must
have the authority to commit the
resources needed to carry out the
contingency plan.
[Comment. The emergency coordinator's
responsibilities are more fully spelled
out in § 265.56. Applicable
responsibilities for the emergency
coordinator vary, depending on factors
such as type and variety of waste(s)
handled by the facility, and type and
complexity of the facility.]

§265.56 Emergency procedures.
(a) Whenever there is an imminent or

actual emergency situation, the
emergency coordinator (or his designee
when the emergency coordinator is on
call) must immediately:

(1) Activate internal facility alarms or
communication systems, where
applicable, to notify all facility
personnel; and

(2) Notify appropriate State or local
agencies with designated response roles
if their help is needed.

(b) Whenever there is a release, fire,
or explosion, the emergency coordinator
must immediately identify the character,
exact source, amount, and a real extent
of any released materials. He may do
this by observation or review of facility
records or manifests and, if necessary,
by chemical analysis.

(c) Concurrently, the emergency
coordinator must assess possible
hazards to human health or the
environment that may result from the
release, fire, or explosion. This
assessment must consider both direct
and indirect effects of the release, fire,
or explosion (e.g., the effects of any
toxic, irritating, or asphyxiating gases
that are generated, or the effects of any
hazardous surface water run-offs from
water or chemical agents used to control
fire and heat-induced explosions).

(d) If the emergency coordinator
determines that the facility has had a
release, fire, or explosion which could
threaten human health, or the
environment, outside the facility, he
must report his findings as follows:

33237



,33238 -. Federal Register / Vol. 45, No. 98 / Monday, May 19, 1980 R

(1) If his assessment indicates that
evacuatidn of local areas maybe -..
advisable, he must immediately notify
appropriate local authorities. He must
be available to help appropriate officials
decide whether local areas should be
evacuated; and '

(2) He must immediately notify either
the government official designated as
the on-scene coordinator for that
geographical area (in the applicable
regional contingency plan under Part
1510 of this Title), or the National
Response Center (using their 24-hour toll
free number 800/424-8802). The report
must include:

(i) Name and telephone number -f
reporter,

(ii) Name and address of facility;
(iii) Time and type of incident (e.g.,

release, fire);
( (iv) Name and quantity of material(s)

involved, to the extent known;
(v) The extent of injuries, if any; and
(vi) The possible hazards to human -

health, or the environment, outside the
facility.

(e) During an emergency, the -

emergency coordinator must take all
reasonable measures necessary to
ensure that fires, explosions, and
releases do not occur, recur, or spread to
other hazardous waste at the facility.
These measures must include, where
applicable, stopping processes and
operations, collecting and containing
released waste, and removing or
isolating containers.

(f) If the facility stops operations in
response to a fire, explosion or release,
the emergency coordinator must monitor
for leaks, pressure buildup, gas
generation, or ruptures in valves, pipes,
or other equipment, wherever thisis
appropriate.

(g) Immediately after an emergency,
the emergency coordinator must provide
for treating, storing, or disposing of-
recovered waste, contaminated soil or
surface water, or any other material that
results from a release, fire, or explosion
at the facility.;
[Comment: Unless the owner or operator
can demonstrate, in accordance with
§ 261.3(c) or (d) of this Chapter, that the
recovered material is not a hazardous°
waste, the owner or operator becomes a
generator of hazardous waste and must
manage it in accordance with all
applicable requirements of Parts 262,
263, and265 of this Chapter.]

(h) The emergency coordinator must
ensure that, in the affected area(s) of the
facility:.

(1) No waste that may be
incompatible with the Teleased material,
is treated, stored, or disposed of-until-
cleanup procedures are completed; and

(2) All emergency equipment listed in
the contingency plan is cleanel and fit
for its intended use before operations
are resumed.

(i) The owner or operator must notify
the Regional Administrator, and
appropriate State and local authorities,
that the facility is in compliance with
paragraph (h) of this Section before
operations are resumed in the affected
area(s) of the facility.

(I) The owner or operator must note in
the operating record the time, date, and
details of any incident that requires
implementing the contingency plan.
Within 15 days after the incident, he
must submit a written report on the
incident to the Regional Administrator.
The report must include:

(1) Name, address, and telephone
number of the owner or operator,

(2) Name, address, and telephone
number of the facility;"(3) Date, time, and type of incilent
(e.g., fire, explosion);
' (4) Name and quantity of material(s)

involved;
(5) The extent of injuries, if any-
(6) An assessment of actual or

potential hazards to human health or the
environment, where this is applicable;
and

(7) Estimated quantity and disposition
of recovered material that resulted from
the incident.

§§ 265.57-265.69 [Reserved]

Subpart E-Manifest System,
Recordkeeping, and Reporting

§ 265.70 Applicability.

The regulations in this Subpart apply
to owners and operators of both on-site
and off-site facilities, except as § 265.1
provides otherwise. Sections 265.71,
265.72, and 265.76 do not apply to
owners and operators of on-site
facilities that do not receive any
hazardous waste fromoff-site sources.

§ 265.71 Use of manifest system.

(a) If a facility receives hazardous
,waste accompanied by a manifest, the

owner or operator, orhis agent, must-
(1) Sign and date each copy of the

manifest to certify that the hazardous
waste covered by-the manifest was
received;

(2) Note any significant discrepancies
in the manifest (as defined in
§ 265.72(a)) on each copy of the
manifest,
-[Comment: The Agency does-not intend
that the owner or operator of a facility
whose procedures under § 265.13(c)
-include waste analysis must perform
that analysis before signing the manifest
and-giving it to the transporter. Section

265.72(b), however, requires reporting an
unreconciled discrepancy discovered
during later analysis.]

(3) Immediately give the transporter at
least one copy of the signed manifest;

(4) Within 30 days after the delivery,
send a copy of the manifest to the
generator: and

(5) Retain at the facility a copy of
each manifest for at least three years
from the date of delivery.

(b) If a facility receives, from a rail or
water (bulk shipment) transporter,
hazardous waste which Is accompanied.
by a shipping paper containing all the
information required on the manifest
(excluding the EPA identification
numbers, generator's certification, and
signatures), the owner or operator, or his
agent, must:

(1) Sign and date each copy of the
shipping paper to certify that the
hazardous waste covered by the
shipping paper was received-

(2) Note any significant discrepancies
in the shipping paper (as defined in
§ 265.72(a)) on each copy of the shipping
paper,
[Comment: The Agency does not intend
that the owner or operator of a facility
whose procedures under § 265.13(c)
include waste analysis must perform
that analysis before signing the shipping
paper and giving it to the transporter.
Section 265.72(b), however, requires
reporting an unreconciled discrepancy
discoverdd during later analysis.]

(3) Immediately give the rail or water
(bulk shipment) transporter at least one
copy of the shipping paper,

(4) Within 30 days after the delivery,
send a copy of the shipping paper to the
generator, however, if the manifest Is
received within 30 days after the
delivery, the owner or operator, or hits
agent, must sign and date the manifest
and return it to the generator in lieu of
the shipping paper, and
[Commenkr Section 262.23(c) of this
Chapter requires the generator to send
three copies of the manifest to the
facility when hazardous waste Is sent by
rail or water (bulk shipment).]

(5) Retain at the facility a copy of
each shipping paper and manifest for at
least three years from the date of
delivery.
§ 265.72 Manifest discrepancies.

( (a) Manifest discrepancies are
differences between the quantity or typo
of hazardous waste designated on the
manifest or shipping paper, and the
quantity or type of hazardous waste a
facility actually receives. Significant
discrepancies in quantity are: (1) for
bulk waste, variations greater than 10
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percent in weight, and (2) for batch
waste, any variation in piece count, such
as a discrepancy of one drum in a
truckload. Significant discrepancies in
type are obvious differences which can
be discovered by inspection or waste
analysis, such as waste solvent
substituted for waste acid, or toxic
constituents not reported on the
manifest or shipping paper.

(b) Upon discovering a significant
discrepancy, the owner or operator must
attempt to reconcile the discrepancy
with the waste generator or transporter
(e.g., with telephone conversations]. If
the discrepancy is not resolved within
15 days after receiving the waste, the
owner or operator must immediately
submit to the Regional Administrator a
letter describing the discrepancy and
attempts to reconcile it, and a copy of
the manifest or shipping paper at issue.

§ 265.73 Operating record.
(a) The owner or operator must keep a

written operatingrecord at his facility.
(b) The following information must be

recorded, as it becomes available, and
maintained in the operating record until
closure of the facility.

(1) A description and the quantity of
each hazardous waste received, and the
method(s) and date(s) of its treatment
storage, or disposal at the facility as
required by Appendix I;

(2) The location of each hazardous
waste within the facility and the
quantity at each location. For disposal
facilities, the location and quantity of
each hazardous waste must be recorded
on a map or diagram of each cell or
disposal area. For all facilities, this
information must include cross-
references to specific manifest
document numbers, if the waste was
accompanied by a manifest
[Comment See § § 265.119, 265.279, and
265.309 for related requirements.]

(3) Records and results of waste
analyses and trial tests performed as
specfifed.in § § 265.13, 265.193, 265.225,
265.252,265.273, 265.345, 265.375, and
265.402;

(4) Summary reports and details of all
incidents that require implementing the
contingency plan as specified in
§ 265.560);

(5) Records and results of inspections
as required by § 265.15(d) (except these
data need be kept only three years);

(6) Monitoring, testing, or analytical
data where required by §§ 265.90,
265.94, 265.276, 265.278, 265.280(d)(1),
265.347, and 265.377; and,
[Comment: As required by § 265.94,
monitoring data at disposal facilities
must be kept throughout the post-closure
period.]

(7) All closure cost estimates under
§ 265.142 and, for disposal facilities, all
post-closure cost estimates under
§ 265.144.

§ 265.74 Availability, retention, and
disposition of records.

(a) All records, including plans,
required under this Part must be
furnished upon request, and made
available at all reasonable times for
inspection, by any officer, employee, or
representative of EPA who is duly
designated by the Administrator.

(b) The retention period for all records
required under this Part Is extended
automatically during the course of any
unresolved enforcement action
regarding the facility or as requested by
the Administrator.

(crA copy of records of waste
disposal locations and quantities under
§ 265.73(b)(2) must be submitted to the
Regional Administrator and local land
authority upon closure of the facility
(see § 265.119).

§ 265.75 Annual report,
The owner or operator must prepare

and submit a single copy of an annual
report to the Regional Administrator by
March I of each year. The report form
and instructions in Appendix II must be
used for this report. The annual report
must cover facility activities during the
previous calendar year and must include
the following information:

(a) The EPA Identification number,
name, and address of the facility;

(b] The calendar year covered by the
report;

(c) For off-site facilities, the EPA
identification number of each hazardous
waste generator from which the facility
received a hazardous waste during the
year, for imported shipments, the report
must give the name and address of the
foreign generator,

(d) A description and the quantity of
each hazardous waste the facility
received during the year. For off-site
facilities, this information must be listed
by EPA Identification number of each
generator,

(e) The method of treatment, storage,
or disposal for each hazardous waste;

(f) Monitoring data under
§ 265.94(a)(2)(ii) and (111), and b](2),
where required;

(g) The most recent closure cost
estimate under § 265.142, and, for
disposal facilities, the most recent post-
closure cost estimate under § 2M5.144:
and

(h) The certification signed by the
owner or operator of the facility or his
authorized representative.

1265.76 Unmanifested waste report.
If a facility accepts for treatment.

storage, or disposal any hazardous
waste from an off-site source without an
accompanying manifest or without an
accompanying shipping paper as
described in I 263.20(e)(2) of this
Chapter, and if the waste is not
excluded from the manifest requirement
by § 281.5 of this Chapter, then the
owner or operator must prepare and
submit a single copy of a report to the
Regional Administrator within 15 days
after receiving the waste. The report
form and instructions in Appendix I1
must be used for this report. The report
must include the following information:

(a) The EPA identification number,
name, and address of the facility;

(b) The date the facility received the
waste;

(c) The EPA identification number,
name, and address of the generator and
the transporter, if available

(d) A description and the quantity of
each unmaniested hazardous waste the
facility received;

(e) The method of treatment, storage,
or disposal for each hazardous waste;

(1) The certification signed by the
owner or operator of the facility or his
authorized representative; and

(g) A brief explanation of why the
waste was unmanifested. if known.
[Comment. Small quantities of
hazardous waste are excluded fiom
regulation under this Part and do not
require a manifest. Where a facility
receives unmanifested hazardous
wastes, the Agency suggests that the
owner or operator obtain from each
generator a certification that the waste
qualifies for exclusion. Otherwise, the
Agency suggests that the owner or
operator file an unmanifested waste
report for the hazardous waste
movement.]

§ 265.77 Additional reports.
In addition to submitting the annual

report and unmaniested waste reports
described in §§ 265.75 and 265.76, the
owner or operator must also report to
the Regional Administraton

(a) Releases, fires, and explosions as
specifiedin § 265.5601;

(b) Ground-water contamination and
monitoring data as specified in §§ 265.93
and 265.94; and

(c) Facility closure as specified in
§ 25.115.

H 265.78-265.89 [Reserved]

Subpart F-Ground-Water Monitoring

§265.90 Applicabiity.
(a) Within one year after the effective

date of these regulations, the owner or
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operator of a surface impoundment,
landfill, or land treatment facility which
is used to manage hazardous waste
must implement a ground-water
monitoring program capable of
determining the facility's impact on the
quality of ground water in the
uppermost aquifer underlying the
facility, except as § 265.1 and paragraph
(c) of this Section provide otherwise.

(b) Except as paragraphs (c) and (d) of
this Section provide otherwise, the -
owner or operator must install, operate,
and maintain a ground-water monitoring
system which meets the requirements of
§ 265.91, and must comply with
§ § 265.92-265.94. This ground-water
monitoring program must be carried out
during the active life ,of the facility, and
for disposal facilities, during the post- -

closure care period as well.
(c) All or part of the ground-water

monitoring requirements of this Subpart
may be waived if the owner or operator
can demonstrate that there is a low.
potential for migration of hazardous
waste or hazardous waste constituents
from the facility via the uppermost
aquifer to water supply wells (domestic,
industrial, or agricultural) or to surface
water. This demonstration must be in
writing, and must be kept at the facility.
This demonstration must be certified by
a qualified geologist or geotechnical
engineer and must establish the
following:

(1) The potential for migration of
hazardous waste or hazardous waste
constituents from the facility to the
uppermost aquifer, by an evaluation of:

(ij A.water balance of precipitation,
evapotranspiration, runoff, and
infiltration; and

'(ii) Unsaturated zone characteristics
(i.e., geologic materials, physical
properties, and depth to ground water);
and

(2) The potential for hazardous waste
or hazardous waste constituents which
enter the uppermost aquifer to migrate
to a water supply well or surface water,
by an evaluation of:

(i) Saturated zone characteristics (i.e.,
geologic materials, physical properties,
and rate of ground-water flow); and

(ii) The proximity of the facility to
water supply wells or surface water.

(d) If an owner or operator assumes
(or knows) that ground-water monitoring
of indicator parameters in accordance
with § §265.91 and 265.9Z would show
statistically significant increases (or
decreases in the case of pH) when
evaluated under § 265.93(b), he may,
install, operate, and maintain an
alternate ground-water monitoring
system (other than theqne described in
§ § 265.91 and 265.92). If the owner or
operator decides to use an alternate

ground-water monitoring system he
must:

(1) Within one year afterthe effective
date of these regulations, submit to the
Regional Administrator a specific plan,
certified by a qualified geologist or
geotechnical engineer, which satisfies
the requirements of § 265.93(d)(3), for an
alternate ground-water monitoring
system;

(2j Not later than one year after the
effective date of these regulations,
initiate the determinations specified in
§ 265.93(d)(4);

(3) Prepare and submit a written
report in accordance with § 265.93(d)(5);

(4) Continue to make the
determinations specified in
§ 265.93(d)(4) on a quarterly basis until
final closure of the facility; and

(5) Comply with the recofdkeeping
and reporting requirements in
§ 265.94(b).

§ 265.91 Ground-water monitoring
system.

(a) A ground-water monitoring system
must be capable of yielding ground-
water samples for-analysis and must
consist of:

(1) Monitoring wells (at least one)
installed hydraulically upgradient (i.e.,
in the direction of increasing static
head) from the limit of'the waste
management area. Their number;
locations, and depths must be sufficient
to yield ground-water samples that are:

( i) Representative of background
ground-water quality in the uppermost
aquifer near the facility; and

(ii] Not affected by the facility; and
(2) Monitoring wells (at least three)

installed hydraulically downgradient
(i.e., in the direction of decreasing static-
head] at the limit of the waste
management area. Their number,
locations, and depths must ensure that
they immediately detect any statistically
significant amounts of hazardous waste
or hazardous waste constituents that
migrate from the waste management
area to the uppermost aquifer.

(b] Separate monitoring systems for
each waste management component of a
facility are not required provided that
provisions for sampling upgradient and
downgradient water quality will detect
any discharge-from the waste
management area.

(1) In the case of a facility consisting
of only one surface impoundment,
landfill, or. land treatment area, the
waste management area is described by
the waste boundary (perimeter).

(2)'In the case of a facility consisting
of more than one surface impoundment,
landfill, or land treatment area, the
waste management area is describedby
an imaginary boundary line which

circumscribes the several waste
management components.

(c) All monitoring wells must be cased
in a manner that maintains the integrity
of the monitoring well bore hole. This
casingmust be screened or perforated,
and packed with gravel or sand where
necessary, to enable sample collection
at depths where appropriate aquifer
flow zones exist. The annular space (i.o,,
the space between the bore hole and
well casing) above the sampling depth
must be sealed with a suitable material
(e.g., cement grout or bentonite slurry) to
prevent contamination of samples and
the ground water.

§ 265.92 Sampling and analysis.
(a) The owner or operator'must obtain

and a4alyze samples from the installed
ground-water monitoring -system. The
owner r'op erator must develop and
follow a gro nd-water sampling and
analysis plan. He must keep this plan at
the facility. The plan must include
procedures and techniques for:

(1) Sample collection;.
(2) Sample preservation'and shipment;

.(3) Analytical procedurds; and
(4) Chain of custody control,

[Comment: See "Procedures Manual For
Ground-water Monitoring At Solid
Waste Disposal Facilities," EPA-530/
SW-611, August 1977 and "Methods for'
Chemical Analysis of Water and
Wastes," EPA-600/4-79-020, March
1979 for discussions of sampling and
analysis procedures.]

(b) The owner or operator must
determine the concentration or value of
the following parameters in ground-
water samples in accordance with
paragraphs (c) and (d) of this section:

(1) Parameters characterizing the
suitability of the ground water as a
drinking water supply, as specified in
Appendix 111.

(2) Parameters establishing ground-
water quality:

(i) Chloride
(ii) Iron
(iii) Manganese
(iv) Phenols
(v) Sodium
(vi) Sulfate

[Comment: These parameters are to be
used as a basis for comparison in the
event a ground-water quality
assessment is required under
§ 265.93(d).]

(3) Parameters used as Indicators of
ground-water contamination:

(i) pH
(ii) Specific Conductance
(iii) Total Organic Carbon
(iv) Total Organic Halogen
(c)(1XFor all monitoring wells, the

owner or operator must establish Initial
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background concentrations or values of
all parameters specified in paragraph (b)
of this Section. He must do this
quarterly for one year.

(2) For each of the indicator
parameters specified in paragraph (b)(3)
of this Section. at least four replicate
measurements must be obtained for
each sample and the initial background
arithmetic mean and variance must be
determined by pooling the replicate
measurements for the respective
parameter concentrations or values in
samples obtained from upgradient wells
during the first year

(d) After the first year, all monitoring
wells must be sampled and the samples
analyzed with the following frequencies:

[1] Samples collected to establish
ground-water quality must be obtained
and analyzed for the parameters
specified in paragraph (b)(2) of this
Section at least annually.

(2) Samples collected to indicate
ground-water contamination must be
obtained and analyzed for the
parameters specified in paragraph (b)(3)
of this Section at least semi-annually.

(e) Elevation of the ground-water
surface at each monitoring well must be
determined each time a sample is,
obtained.

§ 265.93 Preparation, evaluation, and
response.

(a) Within one year after the effective
date of these regulations, the owner or
operator must prepare an out'ne of a
ground-water quality assessment
program. The outline must describe a
more comprehensive ground-water
monitoring program (than that described
in §§ 265.91 and 265.92) capable of
determining.

(1) Whether hazardous waste or
hazardous waste constituents have
entered the ground water,

(2) The rate and extent of migration of
hazardous waste or hazardous waste
constituents in the ground water;, and

(3) The concentrations of hazardous
waste or hazardous waste constituents
in the ground water.

(b) For each indicator parameter
specified in § 265.92(b)(3), the owner or
operator must calculate the arithmetic
mean and variance, based on at least
four replicate measurements on each
sample, for each well monitored in
accordance with § 26592(d)(2], and
compare these results with its initial
background arithmetic mean. The
comparison must consider individually
each of the wells in the monitoring
system, and mustuse the Student's t-test
at the 0.01 level of significance (see
Appendix V] to determine statistically
significant increases (and decreases, in
the case of pH) over initial background.

(c)(1) If the comparisons for the
upgradient wells made under paragraph
(b) of this Section show a significant
increase (or pH decrease), the owner or
operator must submit this information in
accordance with § 205.[a)[2)[ii).

(2) If the comparisons for
downgradient wells made under
paragraph (b) of this Section show a
significant increase (or pH decrease),
the owner or operator must then
immediately obtain additional ground-
water samples from those downgradient
wells where a significant difference was
detected, split the samples in two, and
obtain analyses of all additional
samples to determine whether the
significant difference was a result of
laboratory error.

(d)(1) If the analyses performed under
paragraph (c)(2) of igs Section confirm
the significant increase (orpH
decrease), the owner or operator must
provide written notice to the Regional
Administrator-within seven days of the
date of such confirmation-that the
facility may be affecting ground-water
quality.

(2) Within 15 days after the
notification under paragraph (d)(1) of
this Section, the owner or operator must
develop and submit to the Regional
Administrator a specific plan. based on
the outline required under paragraph (a)
of this Section and certified by a
qualified geologist or geotechnical
engineer, for a ground-water quality
assessment program at the facility.

(3) The plan to be submitted under
§ 265.90(d)(1) or paragraph (d)(2) of this
Section must specify:

(i) The number, location, and depth of
wells;

[ii) Sampling and analytical methods
for those hazardous wastes or
hazardous waste constituents in the
facility;

(ili) Evaluation procedures, including
any use of previously-gathered ground-
water quality information and

(iv) A schedule of implementation.
(4) The owner or operator must

implement the ground-water quality
assessment plan which satisfies the
requirements of paragraph (d)(3) of this
Section, and, at a minimum, determine:

(i) The rate and extent of migration of
the hazardous waste or hazardous
waste constituents in the ground water;.
and

(ii) The concentrations of the
hazardous waste or hazardous waste
constituents in the ground water.

(5) The owner or operator must make
his first determination under paragraph
(d)(4) of this Section as soon as
technically feasible, and, within 15 days
after that determination, submit to the
Regional Administrator a written report

containing an assessment of the ground-
water quality.

(6) If the owners or operator
determines, based on the results of the
first determination under paragraph
(d)(4) of this Section. that no hazardous
waste or hazardous waste constituents
from the facility have entered the
ground water, then he may reinstate the
indicator evaluation program described
in § 265.92 andparagraph (b) of this
Section. If the owner or operator
reinstates the indicator evaluation
program, he must so notify the Regional
Administrator in the report submitted
under paragraph (d){5) of this Section.

(7) If the owner or operator
determines, based on the first
determination under paragraph (d)[4) of
this Section, that hazardous waste or
hazardous waste constituents from the
facility have entered the ground water,
then he

i) Must continue to make the
determinations required under
paragraph (d) (4) of this Section on a
quarterly basis until final closure of the
facility, if the ground-water quality
assessment plan was implemented prior
to final closure of the facility; or

(ii) May cease to make the
determinations required under
paragraph (d)(4) of this Section, if the
ground-water quality assessment plan
was implemented during the post-
closure care period.

(e) Notwithstanding any other
provision of this Subpart, any ground-
water quality assessment to satisfy the
requirements of § 265.93(d] (4] which is
initiated prior to final closure of the
facility must be completed and reported
in accordance with § 265.93[d)(5).

(0) Unless the ground water is
monitored to satisfy the requirements of
§ 265.93(d) (4), at least annually the
owner or operator must evaluate the
data on ground-water surface elevations
obtained under § 255.92(e) to determine
whether the requirements under
§ 25.91(a) for locating the monitoring
wells continues to be satisfied. f the
evaluation shows that § 265.91(a) is no
longer satisfied, the owner or operator
must immediately modify thenumber,
location, or depth of the monitoring
wells to bring the ground-water
monitoring system into compliance with
this requirement.

§ 265.94 Recordkeeping and reporting.
(a) Unless the ground water is

monitored to satisfy the requirements of
§ 265.93(d)(4); the owner or operator
must:

(1) Keep records of the analyses
required in § 265.92(c) and (d), the
associated ground-water surface
elevations required in § 265.92(e), and
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the evaluations required in §
throughout the active life oft
and, for disposal facilities, th
the post-closure care period

(2) Report the following gr
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Administrator:

(i) During the first year wh
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whose concentration or valu
found to exceed the maximu
contaminant levels listed in
Ill
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§§ 265.95-265.109 [Reserved]

Subpart-G-Closure and Post-Closure

§ 265.110 Applicability.
Except as § 265.1 provides otherwise:
(a)-Sections 265.111-265.115 (which

concern closure)-apply to the owners
and operators of all hazardous waste
facilities; and

(b) Sections 265.117-265.120 (which
concern post-closure care) apply to the
owners and operators of all disposal
facilities.

6.= §265.111 Closure performance standard.er orrtify for The owner or operator must close hisrameters facility in a manner that: (a) minimizes
easeten the need for further maintenance, ande has been (b) controls, minimizes or eliminates, to
A ei the extent necessary to protect human
Appendix health and the environment, post-

closure escape of hazardous waste,
ns or values hazardous waste constituents, leachate,
265.92(b)(3] contauiinated rainfall, or waste•
oring well, decomposition products to the grod
iations for water, or surface waters, or to the
5.93(b). The atmosphere.
rately
rences from § 265.112 Closure plan; amendment of

he-plan. : " , -
the' '

+ ~
nce with (a) On the effective date of these

ve life of regulations, the owner or operator must

must be have a written closure plan. He must

xal report keep this plan at the facility. This plan
mhst identify the steps necessary to
completely close the facility at any point

I report during its intended life and at the end of
Its of the its intended life. The-closure plan must
urface include, at least:
and a (1) A description of how and when the
o that facility will be partially closed, if

applicable, and ultimately closed. The
nonitored to description must identify the maximum,

extent of the operation which will be be
perator unclosed during the life of the facility,

and how the requirements of § 205.111
alyses and and the applicable closure requirements
Ian, which of § § 265.197, 265.228, 265.280, 265.310,

265.351, 265.381, and 265.404 will be met;

active life (2) An estimate of the maximum

sal inventory of wastes in storage or in

t-closure treatment at any given time during the
life of the facility;

s3) A description of the steps needed
sure of'the to decontaminate facility equipment
al during closure; and
ining the (4) A schedule for final closure which
uality must include, as a minimum, the
ncludes, but anticipated date when wastes will no
ed (or longer be received, the date when
of c6mpletion of final closure is
us waste anticipated, and intervening milestone
ater during dates which will allow tracking of the
ort must be progress of closure. (For example, the

ual report expected date for completing treatment
Sordispsal of 'wste'inventory must be
in6luded, as must the planned date for
removing any residual wastes from

storage facilities and treatment
processes.)

(b) The owner or operator may amend
his closure plan at any time during the
active life of the facility. (The active life
of t1le facility is that period during which
wastes are periodically received.) The
owner" o 6perator must amend his plan
any time changes in operating plans or
facility design affect the closure plan.

(c) The owner or operator must submit
his closure plan to the Regional
Administrator at least 180 days before
the date he expects to begin closure. The
Regional Administrator will modify,
approve, or disapprove the plan within
90 das of receipt and after providing
the owner or operator and the affected
public (through a newspapet notice) the
opportunity to submit written comments.
If an owner or operator plans to begin
closure within 180 days after the
effectiye date of these regulations, he
must submit the necessary plans on the
effective date of these regulations.

§ 265.113 Time alloWed for closure.
(a) Within 90 days after receiving the

final volume of hazardous wastes, the
owner or operator must treat all
hazardois wastes in storage or in
treatment, or remove them from the site,
or dispose of them on-site, in
accordance with the approved closure
plan.

(b) The owner or operator must
complete closure activities in
accordance with the approved closure'
plan and within six months after
receiving the final volume of wastes.
The Regional Administrator may
approve a longer closure period under
§ 265.112(c) if the owner or operator can
demonstrate that: (1) the required or
planned closure activities will, of
necessity, take him longer than six
months to complete, and (2) that he has
taken all steps to eliminate any
significant threat to human health and
the environment from the unclosed but
inactive facility.

§ 265.114 Disposal or decontamination of
equipment.

When closure is completed, all facility
equipment and structures must have
been properly disposed of, or
decontaminated by removing all
hazardous waste and residues,

§ 265.115 Certification of closure.
When closure is completed, the owner

or operator mustsubmit to the Regional
Administrator certification both by the
owner or operator and by an
independent registered professional
engineer that the facility has been
closed in accordance with the

i
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specifications in the approved closure
plan.

§ 265.116 [Reserved]

§ 265.117 Post-closure care and use of
property; period of care.

(a) Post-closure care must consist of at
least:

(1) Ground-water monitoring and
reporting in accordance with the
.requirements of Subpart F; and

(2) Maintenance of monitoring and
waste containment systems as specified
in § § 265.91, 265.223, 265.228, 265.280,
and 265.310, where applicable.

(b) The Regional Administrator may
require maintenance of any or all of the
security requirements of § 265.14 during
the post-closure period, when:

(1) Wastes may remain exposed after
completion of closure; or

(2) Short term, incidental access by
the public or domestic livestock may.
pose a hazard to human health.

(c) Post-closure use of property on or
in which hazardous waste remains after
closure must never be allowed to disturb
the integrity of the final cover, liner(s),
or any other components of any
containment system, or the function of
the facility's monitoring systems, unless
the owner or operator can demonstrate
to the Regional Administrator, either in
the post-closure plan or by petition, that
the disturbance:

(1) Is necessary to the proposed use of
the property, and will not increase the
potential hazard to human health or the
environment; or

(2) Is necessary to reduce a threat to
human health or the environment.

(d) The owner or operator of a
disposal facility must provide post-
closure care in accordance with the
approved post-closure plan for at least
30 years after the date of completing
closure. However, the owner or operator
may petition the Regional Administrator
to allow some or all of the requirements
for post-closure care to be discontinged
or altered before the end of the 30-year
period. The petition must include
evidence demonstrating the secure
nature of the facility that makes
continuing the specified post-closure
requirement(s) unnecessary-e.g., no
detected leaks and none likely to occur,
characteristics of the waste, application
of advanced technology, or alternative
disposal, treatment, or re-use
techniques. Alternately, the Regional
Administrator may require the owner or
operator to continue one or more of the
post-closure care and maintenance
requirements contained in the facility's
post-closure plan for a specified period
of time.-The Regional Administrator
may do this if he finds there has been

noncompliance with any applicable
standards or requirements, or that such
continuation is necessary to protect
human health or the environment. At the
end of the specified period of time, the
Regional Administrator will determine
whether to continue or terminate post-
closure care and maintenance at the
facility. Anyone (a member of the public
as well as the owner or operator) may
petition the Regional Administrator for
an extension or reduction of the post-
closure care period based on cause.
These petitions will be considered by
the Regional Administrator at the time
the post-closure plan is submitted and at
five-year intervals after the completion
of closure.

§265.118 Post-cosure plan; amendment
of plan.

(a) On the effective date of these
regulations, the owner or operator of a
disposal facility must have a written
post-closure plan. He must keep this
plan at the facility. This plan must
identify the activities which will be
carried on after final closure and the
frequency of those activities. The post-
closure plan must include at least-

(1) Ground-water monitoring activities
and frequencies as specified in Subpart
F for the post-closure period; and

(2) Maintenance activities and
frequencies to ensure: (1) the integrity of
the cap and final cover or other
containment structures as specified in
§ § 265.223, 265.228, 265.280, and 265.310,
where applicable, and (2) the function of
the facility's monitoring equipment as
specified in § 265.91.

(b) The owner or operator may amend
his post-closure plan at any time during
the active life of the disposal facility or
during the post-closure care period. The
owner or operator must amend his plan
any time changes in operating plans or
facilities design affect his post-closure
plan.

(c) The owner or operator of a
disposal facility must submit his lpost-
closure plan to the Regional
Administrator at least 180 days before
the date he expects to begin closure. The
Regional Administrator will modify or
approve the plan within 90 days of
receipt and after providing the owner or
operator and the affected public
(through a newspaper notice) the
opportunity to submit written comments.
The plan may be modified to include
security equipment maintenance under
§ 265.117(b). If an owner or operator of a
disposal facility plans to begin closure
within 180 days after the effective date
of these regulations, he must submit the
necessary plans on the effective date of
these regulations. Any amendments to
the plan under paragraph (b) of this

Section which occur after approval of
the plan must also be approved by the
Regional Administrator before they may
be implemented.

§265.119 Notice to local land authority.
Within 90 days after closure is

completed, the owner or operator of a
disposal facility must submit to the local
land authority and to the Regional
Administrator a survey plat indicating
the location and dimensions of landfill
cells or other disposal areas with
respect to permanently surveyed
benchmarks. This plat must be prepared
and certified by a professional land
surveyor. The plat filed with the local
land authority must contain a note,
prominently displayed, which states the
owner's or operator's obligation to
restrict disturbance of the site as
specified in § 265.117(c). In addition, the
owner or operator must submit to the
Regional Administrator and to the local
land authority a record of the type,
location, and quantity of hazardous
wastes disposed of within each cell or
area of the facility. For wastes disposed
of before these regulations were
promulgated, the owner or operator
must identify the type, location, and
quantity of the wastes to the best of his
knowledge and in accordance with any
records he has kept.

§265.120 Notice In deed to property.
The owner of the property on which a

disposal facility is located must record.
in accordance with State law, a notation
on the deed to the facility property-or
on some other instrument which is
normally examined during title search-
that will in perpetuity notify any
potential purchaser of the property that:
(1) the land has been used to manage
hazardous waste, and (2) its use is
restricted under § 265.117(c.

§j265.121-265.139 [Reserved]

Subpart H-Financial Requirements

1265.140 Applicability.
(a) Section 265.142 applies to owners

and operators of all hazardous waste
facilities, except as this Section or
§ 265.1 provide otherwise.

(b) Section 265.144 applies only to
owners and operators of disposal
facilities.

(c) States and the Federal government
are exempt fom the requirements of this
Subpart.

§265.141 [Reserved]

§265.142 Cost estimate for facility
closure.

(a) On the effective date of these
regulations, each facility owner or
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operator must have a written estimate'of
the cost of closing the facility in
accordance with the requirements in
§,§,265.111-265.115 and applicable
closure requirements in §§265.197, -

265,228, 265.280, 265.310, 265.351, 265.381'
and 265.404. The'6wner or operatormUst
keep this estimate, and all subsequent.
estimatbs'required in this Section, at the
facility.. The estimate must equal the
cost of closure at the point in the -

facility'p operating life when the extent
and manner of its operation would make
closure the most expensive, as indicated
by its closure plan (see § 265.112(a)).
[Commont:For example, the closure cost
estimatd for a particular landfill may be
for the cost of closure when its active-
disposal operations extend over 20
acres, if at all other times these
operations extend over less than 20
acres. The estimate would not include
costs ofpartial closures that the closure
plan schedules before or after the time
of maximum closure cost.]

(b) Thle owner or operator must
prepare a new closure cost estimate
whenever a Lhange in the closure.plan
affects the cost of closure.

(c) On each anniversary of the
effective date of these regulations, the
owner or operator must adjust the latest
closure cost estimate using an inflation
factor ddrived from the annual Implicit
Price Deflator for Gross National
Product as published by the U.S.
Department of Commerce in its Survey
of Curreht Business. The inflation factor
must be Calculated by dividing the latest
published annual Deflator by the
Deflator for the previous year. The result
is the infation factor. The adjusted
closure cost estimate must equal the
latest closure cost estimate (see
paragraph (b) of this Section) times the
inflation factor.
[Comment: The.following is a sample,
calculation of the adjusted closure cost
estimate; Assume that the latest closure
cost estimate for a facility is $50,000, the
latest published annual Deflator is
152.05, and the annual Deflator for the
previous year is 141.70. The Deflatorx "
may be rounded to the nearest whole
number. Dividing 152 by 142 gives the
inflation factor, 1.07. Multiply $50,000 by
1.07 for a product of,.$53,500--the
adjusted closure cost estimate.]

§ 265.143 [Reserved]

§ 265.144 Cost estimate for post-closure
monitoring and maintenance.

(a) On the effective date of these
regulations, the owner or operator of a
disposal facility must have a written
estimate 9 f the annual cost of post-
closure mionitoring and maintenance of,
the facility in accordance with the

applicable post-closure regulations in
§ §265.117-265.120, 265.228, 265.280, and
265.310. The owner or operator must
keep this estimate, and all.subsequent
estimates required in this Sectioni at the
facility.
, (b) The owner or operatormust
prepare anew annual post-closure cost
estimate whenever a change in the post-
closure plan affects the cost of post-
closure care (see. § 265.118(b)). The
latest post-closure cost estimate is
calculated by multiplying the latest
annual post-closure cost estimate by 30.

(c) On each anniversary of the
effective date of these regulations,
during the operating life of the facility,
the owner or operator must adjust the
latest post-closure cost estimate using
the inflation factor calculated in
accordance with § 265.142(c). The
adjusted post-closure cost estimate must
equal the latest post-closure cost
estimate (see paragraph (b) of this
Section) time's the inflation factor.

265.145-265.169 [Reserved]

Subpart I-Use-and Management of
Containers

§265.170 Applicability.
The regulations in this Subpart apply

to owners and operators of all
hazardous waste facilities that store
containers of hazardous waste, except
as § 265.1 provides otherwise.

'§ 265.171 Condition of containers.
If a container holding hazardous

waste is not in good condition, or if it
begins to leak, the owner or operator
must transfer the hazardous waste from
this container to a container that is in
good condition, or manage the waste in
some other way that complies with the
requirements of this Part.

§ 265.172 Compatibility of waste with
container.

The owner or operator must use a
container made of or lined with
materials which willnot react with, and
are otherwise compatible with, the
hazardous waste to be stored, so that
the ability of the container to contain
the waste is not impaired.

§ 265.173 Management of containers.
(a) A container holding hazardous

waste must always be closed during
storage, except when it isnecessary to
add or remove waste.

(b) A container holding hazardous
waste must not be opened, handled, or
stored in a manner which may rupture
thQ container or cause it to leak.
[Conimenb'A container that is a
hazardous waste listed in § 261.33 of
this Chapter must be managed in

compliance with the regulations of this
Part. Re-use of containers in
transportation is governed by U.S.
Departmentof Transportation
regulations, including those set forth In
49 CFR I7.2.] 1

§ 265.174 Inspections.
The owner or operator must inspect

areas where containers are stored, at
least weekly, looking for leaks and for
deterioration caused by corrosion or
other factors.
[Comment. See § 265.171 for remedial
action required if deterioration or leaks
are detected.]

§ 265.175 [Reserved]

§ 265.176 Special requirements for
Ignitable or reactive Waste.

Containers holding ignitable or
reactive waste must be located at least
15 meters (50 feet) from the facility's
property line.
[Comment: See § 265.17(a) for additional
requirements.]

§ 265.177 Special requirements for
Incompatible wastes.

(a) Incompatible wastes, or
incompatible wastes and materials, (see
Appendix V for examples) must not be
placed in the same container, unless
§ 265.17(b) is complied with.

(b) Hazardous waste must not be
placed in an unwashed container that
previously held an incompatible waste
or material (see Appendix V for
examples), unless § 265.17(b) Is
complied with.

(c) A storage container holding a
hazardous waste that is incompatible
with any waste or other materials stored
nearby in other containers, piles, open
tanks, or surface impoundments must be
separated from the other materials or
protected from them by means of a dike,
berm, wall, or other device.
[Comment. The purpose of this is to
prevent fires, explosions, gaseous
emissions, leaching, or other discharge
of hazardous waste or hazardous waste
constitutuents which could result from
the mixing of incompatible wastes or
materials if containers break or leak.]

§ 265.178-265.189 [Reserved]

Subpart J-Tanks

§ 265.190 Applicability.
The'regulations in this Subpart apply

to owners and operators of facilities that
use tahks to treat or store hazardous
waste, except as § 265.1 provides
otherwise.

I I I I I
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* 9 265.191 [Reserved]

§ 265.192 General operating
requirements.

- (a) Treatment or storage of hazardous
waste in tanks must comply with
§ 265.17(b).

(b) Hazardous wastes or treatment
reagents must not be placed in a tank if
they could cause the tank or its inner
liner to rupture, leak, corrode, or
otherwise fail before the end of its
intended life.

(c) Uncovered tanks must be operated
to ensure at least 60 centimeters (2 feet)
of freeboard, unless the tank is equipped
with a containment structure (e.g., dike
or trench), a drainage control system, or
a diversion structure (e.g., standby tank)
with a capacity that equals or exceeds
the volume of the top 60 centimeters (2
feet) of the tank.

(d) Where hazardous waste is
continuously fed into a tank, the tank
must be equipped with a means to stop
this inflow (e.g., a waste feed cutoff
system or by-pass system to a stand-by
tank).
[Comment: These systems are intended
to be used in the event of a leak or
overflow from the tank due to a system
failure (e.g., a malfunction in the
treatment process, a crack in the tank,
etc.).]

§ 265.193 Waste analysis and trial tests.
(a) In addition to the waste analysis

required by § 265.13, whenever a tank is
to be used to:

(1) Chemically treat or store a
hazardous waste which is substantially
different from waste previously treated
or stored in that tank; or

(2) Chemically treat hazardous waste
with a substantially different process
than any previously used in that tank,
the owner or operator must, before
treating or storing the different waste or
using the different process:

(i) Conduct waste analyses and trial
treatment or storage tests (e.g., bench
scale or pilot plant scale tests); or

(i) Obtain written, documented
information on similar storage or
treatment of similar waste under similar
operating conditions;
to show that this proposed treatment or
storage will meet all applicable
requirements of § 265.192(a) and (b).
[Comment As required by § 265.13, the
waste analysis plan must include
analyses needed to comply with
§ § 265.198 ind 265.199. As required by
§ 265.73, the owner or operator must
place the results from each waste
analysis and trial test, or the
documented information, in the
operating record of the facility.]

§ 265.194 Inspections.

(a) The owner or operator of a tank
must inspect, where presenb

(1) Discharge control equipment (e.g.,
waste feed cut-off systems, by-pass
systems, and drainage systems), at least
once each operating day, to ensure that
it is in good working order,

(2) Data gathered from monitoring
equipment (e.g., pressure and
temperature gauges), at least once each
operating day, to ensure that the tank is
being operated according to its design;

(3) The level of waste in the tank, at
least once each operating day, to ensure
compliance with § 265.192(c);

(4) The construction materials of the
tank, at least weekly, to detect corrosion
or leaking of fixtures or seams; and

(5) The construction materials of, and
the area immediately surrounding,
discharge confinement structures (e.g., "
dikes), at least weekly, to detect erosion
or obvious signs of leakage (e.g., wet
spots or dead vegetation).
[Comment- As required by § 205.15(c),
the owner or operator must remedy any
deterioration or malfunction he finds.]

§§ 265.195-265.196 [Reserved]

§ 265.197 Closure.

At closure, all hazardous waste and
hazardous waste residues must be
removed from tanks, discharge control
equipment, and discharge confinement
structures.
[Comment4 At closure, as throughout the
operating period, unless the owner or
operator can demonstrate, in
accordance with § 261.3[c) or (d) of this
Chapter, that any solid waste removed
from his tank is not a hazardous waste,
the owner or operator becomes a
generator of hazardous waste and must
manage it in accordance with all
applicable requirements of Parts 262,
263, and 265 of this Chapter.]

§ 265.198 Special requirements for
ignitable or reactive waste.

(a) Ignitable or reactive waste must
not be placed in a tank, unless:

(1) The waste is treated, rendered, or
mixed before or immediately after
placement in the tank so that (i) the
resulting waste, mixture, or dissolution
of material no longer meets the
definition of ignitable or reactive waste
under §§ 261.21 or 61.23 of this
Chapter, and (ii) § 265.17(b) is complied
with; or

(2) The waste is stored or treated in
such a way that it is protected from any
material or conditions which may cause
the waste to ignite or react: or

(3) The tank is used solely for
emergencies.

(b) The owner or operator of a facility
which treats or stores ignitable or
reactive waste in covered tanks must
comply with the National Fire Protection
Association's (NFPA's) buffer zone
requirements for tanks, contained in
Tables 2-1 through 2-6 of the
"Flammable and Combustible Code-
1977".
[Comment- See § 265.17(a) for additional
requirements.]

§ 265.199 Special requirements for
Incompatible wastes.

(a) Incompatible wastes, or
incompatible wastes and materials, (see
Appendix V for examples must not be
placed in the same tank, unless
§285.17(b) is complied with.

(b) Hazardous waste must not be
placed in an unwashed tank which
previously held an incompatible waste
or material, unless § 265.17(b) is
complied with.

§J 265.200-265.219 [Reserved]

Subpart K-Surface Impoundments

§ 265.220 AppIcablllty.
The regulations in this Subpart apply

to owners and operators of facilities that
use surface impoundments to treat,
store, or dispose of hazardous waste,
except as § 265.1 provides otherwise.

§265.221 [Reserved]

§ 265.222 General operating
requirement.

A surface impoundment must
maintain enough freeboard to prevent
any overtopping of the dike by
overfilling, wave action, or a storm.
There must be at least 60 centimeters (2
feet) of freeboard.
[Comment: Any point source discharge
from a surface impoundment to waters
of the United States is subject to the
requirements of Section 402 of the Clean
Water Act, as amended. Spills may be
subject to Section 311 of that Act.]

§ 265.223 Containment system.
All earthen dikes must have a

protective cover, such as grass, shale, or
rock, to minimize wind andwater
erosion and to preserve their structural
integrity.

§ 265.224 [Reserved]

§ 265.225 Waste analysts and trial tests.
(a) In addition to the waste analyses

required by § 265.13, whenever a surface
impoundment is to be used to:

(1) Chemically treat a hazardous
waste which is substantially different
from waste previously treated in that
impoundment; or
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(2) Chemically treat hazardous waste
with a substantially different process
than any previously used in that
impoundment; the owner or operator
must, before treating the different waste
or using the differdnt process:

(i) Conduct waste analyses and trial
treatment tests (e.g., bench scale or pilot
plant scale tests); or

(ii) Obtain written, documented
information on similar treatment of
similar waste under similar operating
conditions; to show that this treatment
will comply with § 265.17(b).
[Comment: As required by § 265.13, the
waste analysis plan must include
analyses needed to comply with
§ § 265.229 and 265.230. As required by
§ 265.73, the owner or operator must
place the results from each waste
analysis andtrial test, or the
documented information, in the
operating record of the facility.]

§ 265.226 Inspections.
(a) The owner or operator must

inspect;
(1) The freeboard level at least once

each operating day to ensure
compliance with § 265.222, and

(2) The surface impoundment,
including dikes and vegetation
surrounding the dike, at least once a
week to detect any leaks, deterioration,
or failures in the impoundment.
[Comment As required by § 265.15(c),
the Owner or operator must remedy any,
deterioration or malfunction he finds.]

§ 265.227 [Reserved]

§ 265.228 Closure and post-closure.
(a) At closure, the owner or operator

may elect to remove from the
impoundment:

(1) Standing liquids;
(2) Waste and waste residues;
(3) The liner, if any; and
(4) Underlying and surrounding

contaminated soil.
(b) If the owner or operator removes

all the impoundment materials in
paragraph (a) of this Section, or can
demonstrate under § 261.3(c) and (d) of
this Chapter that none of the materials
listed in paragraph (a) of this Section
remaining at any stage of removal are
hazardous wastes, the impoundment is
not further subject to the requirements
of this Part.
[Comment- At closure, as throughout the
operating period, unless the owner or
operator can demonstrate, in
accordance with § 261.3 (c) or (d) offthis
Chapter, that any solid waste removed
from the surface impoundment is not a
hazardous waste, he becomes a
generator of hazardous waste and must
manage itin accordance with all

applicable requirements of Parts 262,
263, and 265 of this Chapter. The surface
impoundment may be subject to Part 257
of this Chapter even if it is not subject to
this Part.]

(c) If the owner or operator does not
remove all the impoundment materials
in paragraph (a) of this Section, or does
not make the demonstration in
paragraph (b) of this Section, he,must
close the impoundment and provide
post-closure care as for a landfill under
Subpart G and § 265.310. If necessary to
support the final cover specified in the
approved closure plan, the owner or
operator must treat remaining liquids,
residues, and soils.by removal of liquids,
drying, or other means.
[Comment. The closure requirements
under § 265.310 will vary with the
amount and nature of the residue
remaining, if any, and the degree of
contamination of the underlying and
surrounding soil. Section 265.117(d)
allows the Regional Administrator to
vary post-closure care requirements.]

§ 265.229 Special requirements for
ignitable or reactive waste.

(a)-Ignitable or reactive waste must
not be placed in a surface impoundment,
unless: ,

(1) The waste is treated, Tendered, or
mixed before or immediately after
placement inthe impoundment so that
(i) the resulting waste, mixture, or
dissolution of material no longer meets
the definition of ignitable or reactive
waste under § § 261.21 or 261.23 of this
Chapter, and (ii) § 265.17(b) is complied
with; or

(2) The surface impoundment is used
solely for emergencies.

§ 265.230 Special requirements for
Incompatible wastes.

Incompatible wastes, or incompatible
wastes and materials, (see Appendix V
for examples) must not be placed in the
same surface impoundment, unless

"§ 265:17(b) is complied with.

§§ 265.231-265.249 -[Reserved]

Subpart L-Waste Piles

§ 265.250 Applicability.
The regulations in this Subpart apply

to owners and operators of facilities that
treat or store hazardous waste in piles,
except as § 265.1 provides otherwise.
Alternatively, a pile of hazardous waste
may be managed as a landfill under
SubpartN.

§ 265.251 Protection from wind.
The owner or'operator of a pile

containing hazardous waste which could
be subject to dispersal by wind must

cover or otherwise manage the pile so
that wind dispersal is controlled.,

§ 265.252 Waste analysis.
In addition to the waste analyses

required by § 265.13, the owner or
operator must analyze, a representative
sample of waste from each Incoming
movement before adding the waste to
any existing pile, unless (1) the only
wastes the facility receives which are
amenable to piling are compatible with
each other, or (2) the waste received is
compatible with the waste in thepile to
which it is to be added. The analysis
conducted must be capable of
differentiating between the types of
hazardous waste the owner or operator
places in piles, so that mixing of
incompatible waste does not
inadvertently occur. The analysis must
include a visual comparison of color and
texture.
[Comment-As required by § 265.13, the
waste analysis plan.must include
analyses needed to comply with
§ § 265.256 and 205.257. As required by
§ 265.73, the owner or operator must
place the results of this analysis in the
operating record of the facility.]

§ 265.253 Containment
If leachate or run-off from a pile is a

hazardous waste, then either:
(a) The pile must be placed on an

impermeable base that is compatible
with the waste under the conditions of
treatment or storage, run-on must be
diverted away from the pile, and any
leachate and run-off from the pile must
be collected and managed as a
hazardous waste; or

(b)(1) The pile -must be protected from
precipitation and run-on by some other
means; and

(2) No liquids or wastes containing
free liquids may be placed in the pile.
[Comment: If collected leachate or run-
off is discharged through a point source
to waters of the.United States, It Is
subject to the requirements of Section
402 of the Clean Water Act, as
amended.]

(c) The date for compliance with
paragraphs (a) and (b)(1) of this Section
is 12 months after the effective date of
this Part.

§§ 265.254-265.255 [Reserved]

§ 265.256 Special requirements for
Ignitable or reactive waste.

(a) Ignitable or reactive wastes must
not be placed in a pile, unless:

(1) Addition of the waste to an
existing pile (i) results in the waste or
mixture no longer meeting the definition
of ignitable or reactive waste under
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§ § 261.21 or 261.23 of this Chapter, and
(ii) complies with § 265.17(b); or

(2) The waste is managed in such a
way that it is protected from any
material or conditions which may cause
it to ignite or react.

§ 265.257 Special requirements for
incompatible wastes.

(a) Incompatible wastes, or
incompatible wastes and materials, (see
Appendix V for examples) must not be
placed in the same pile, unless
§ 265.17(b) is complied with.

(b] A pile of hazardous waste that is
incompatible with any waste or other
material stored nearby in other
containers, pies, open tanks, or surface
impoundments must be separated from
the other materials, or protected from
them by means of a dike, berm, wall, or
other device.
[Comment- The purpose of this is to
prevent fires, explosions, gaseous
emissions, leaching, or other discharge
of hazardous waste or hazardous waste
constituents which could result from the
contact or mixing of incompatible
wastes or materials.]

(c) Hazardous waste must not be piled
on the same area where incompatible
wastes or materials were previously
piled, unless that area has been
decontaminated sufficiently to ensure
compliance with § 265.17(b).

§§ 265.258-265.269 [Reserved]

Subpart M-Land Treatment

§ 265.270 Appllcability.
The regulations in this Subpart apply

to owners and operators of hazardous
waste land treatment facilities, except
as § 265.1 provides otherwise.

§ 265.271 [Reserved]

§ 265.272 General operating
requirements.

(a) Hazardous waste must not be
placed in or on a land treatment facility
unless the waste can be made less
hazardous or non-hazardous by
biological degradation or chemical
reactions occurring in or on the soil.

(b) Run-on must be diverted away
from the active portions of a land
treatment facility.

(c) Run-off from active portiohs of a
land treatment facility must be
collected.
[Conument: If the collected run-off is a
hazardous waste under Part 261 of this
Chapter, it must be managed as a
hazardous waste in accordance with all
applicable requirements of Parts 262,
263, and 265 of this Chapter. If the
collected run-off Is discharged through a
point source to waters of the United

States, it is subject to the requirements
of Section 402 of the Clean Water Act,
as amended.]

(d) The date for compliance with
paragraphs (b) and (c) of this Section is
12 months after the effective date of this
Part

§ 265.273 Waste analysis.
In addition to the waste analyses

required by § 265.13, before placing a
hazardous waste in or on a land
treatment facility, the owner or operator
must

(a) Determine the concentrations In
the waste of any substances which
exceed the maximum concentrations
contained in Table I of § 261.24 of this
Chapter that cause a waste to exhibit
the EP toxicity characteristic;

(b) For any waste listed In Part 261,
Subpart D, of this Chapter, determine
the concentrations of any substances
which caused the waste to be listed as a
hazardous waste; and

(c) If food chain crops are grown,
determine the concentrations in the
waste of each of the following
constituents: arsenic, cadmium, lead,
and mercury, unless the owner or
operator has written, documented data
that show that the constituent is not
present.
[Comment" Part 261 of this Chapter
specifies the substances for which a
waste is listed as a hazardous waste. As
required by § 265.13, the waste analysis
plan must include analyses needed to
comply with § § 265.281 and 285.282. As
requiredby § 265.73, the owner or
operator must place the results from
each waste analysis, or the documented
information, in the operating record of
the facility.]

§§ 265.274-265.275 [Reserved]

§ 265.276 Food chain crops.
(a) An owner or operator of a

hazardous waste land treatment facility
on which food chain crops are being
grown, or have been grown and will be

,grown in the future, must notify the
Regional Administrator within 60 days
after the effective date of this Part.
[Commrent: The growth of food chain
crops at a facility which has never
before been used for this purpose is a
significant change in process under
§ 122.23(c)(8) of this Chapter. Owners or
operators of such land treatment
facilities who propose to grow food
chain crops after the effective date of
this Part must comply with §122.23(c)(3)
of this Chapter.]

(b)(1) Food chain crops must not be
grown on the treated area of a
hazardous waste land treatment facility
unless the owner or operator can

demonstrate, based on field testing, that
any arsenic, lead, mercury, or other
constituents identified under
§ 285.273(b):

(i] Will not be transferred to the food
portion of the crop by plant uptake or
direct contact, and will not otherwise be
ingested by food chain animals (e.g., by
grazing; or

(ii) Will not occur in greater
concentrations in the crops grown on the
land treatment facility than in the same
crops grown on untreated soils under
similar conditions in the same region.

(2) The information necessary to make
the demonstration required by
paragraph (b)(1) of this Section must be
kept at the facility and must at a
minimum:

(1) Be based on tests for the specific
waste and application rates being used
at the facility-. and

(ii) Include descriptions of crop and
soil characteristics, sample selection
criteria, sample size determination,
analytical methods, and statistical
procedures.

Cc) Food chain crops must not be
grown on a land treatment facility
receiving waste that contains cadmium
unless all requirements of paragraph
(c)(1)(i) through (if") of this Section or all
requirements of paragraph (c)(2)(i)
through (iv] of this Section are met.

(1] (i) The pH of the waste and soil
mixture is 6.5 or greater at the time of
each waste application, except for
waste containing cadmium at
concentrations of 2 mg/kg (dry weight)
or less;

(ii) The annual application of
cadmium from waste does not exceed
0.5 kilograms per hectare (kg/ha) on
land used for production of tobacco,
leafy vegetables, or root crops grown for
human consumption. For other food
chain crops, the annual cadmium
application rate does not exceed:

Armi Cd
TA~ -V appagrawe

Pll41 1o bune SO. 1964 2.0
J1 1.1964 lo Dec 31.1968 1.25
Bg, Ji. 1,167 0.5

(iii) The cumulative application of
cadmium from waste does not exceed
the levels in either paragraph
(c)(1)(iii)(A) of this Section or paragraph
(c)(1)(iii)(B) of this Section.
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Maximum cumulative
application (kglha)

Soil cation
e)ichange capacity Background Background

(meq/100g) soil pH soil pH
less than 6.5 greater than

6.5

Less than - 5 5
6-16 5 10
Greater than 15......................... 5 20

(1) For soils with a background pH of
less than 6.5, the cumulative cadmium
application rate dpes not exceed the
levels below: Provided, that the pH of
the waste and soig mixture is adjusted to
and maintained at 6.5 or greater
whenever food chain crops are grown.

Soil Cation exchange capacity Maximum cumulative
(meq/lO0g) apprication (kgfha)

Less than S. - - 5

Greater than 15--.. ............. . 20

(2)(1) The only food chain crop
produced is animal feed.

(ii) The pH of the waste and soil
mixture is 6.5 or greater at the time of
waste application or at the time the crop
is planted, whichever occurs later, and
this pH level is maintained Whenever
food chain crops are grown.

(iii) There is a facility operating plan
which demonstrates how the animal
feed will be distributed to preclude
ingestion by humang. The facility
operating plan describes the measures
to be taken to safeguard against
possible health hazards from cadmium
entering the food chain, which may
result from alternative land uses.

(iv) Future property owners are
notified by a stipulation in the land
record or property deed which states
that the property has received waste at
high cadmium application rates and that
food chain crops should not be grown,
due to a possible health hazard.
[Comm ent. As required by § 265.73, if an
owner or operator grows food chain
crops on his land treatment facility, he
must place the information developed in
this Section in the operating record of
the facility.]

§ 265.277 [Reserved]

§ 265.278 Unsaturated zone (zone of
aeration) monitoring.

(a) The owner or operator must have
in writing, and must implement, an
unsaturated zone monitoring plan which
is designed to:

(1) Detect the vertical migration of
hazardous waste and hazardous waste
constituents under the active portion of
the land treatment facility, and

(2) Provide information on the
backgrgund concentrations of the

hazardous waste and hazardous waste
constituents in similar but untreated
soils nearby; this background monitoring
must be conducted before or in
conjunction with the monitoring
required under paragraph (a)(1) of this
Section.

(b) The unsaturated zone monitoring
plan must include, at a minimum:

(1) Soil monitoring using soil cores,
and

(2) Sol-pore water monitoring using
devices such as lysimeters.

(c)-To comply with paragraph (a)(1) of
this Section, the owner or operator must
demonstrate in his unsaturated zone
monitoring plan that:

(1) The depth at which soil and soil-
pore water samples are to be taken is
below the depth to which the waste is
incorporated into the soil;

(2) The number of soil and soil-pore
water samples to be taken is based on
the variability of:

(i) The hazardous waste constituents
(as identified in § 265.273(a) and (b)) in
the waste and in. the soil; and

(ii) The soil type(s); and'
(3) The frequenicy and timing of soil

and soil-pore water sampling is based
on the frequency, time, and rate of
waste application, proximity to ground
water, and soil permeability.

(d) The owner or operator must-keep
at the facility his unsaturated zone
monitoring plan, and the rationale used
in developing this plan.

(e) The owner or operator must
analyze the soil and soil-pore water
samples for the hazardous waste
constituents that were found in the
waste during the waste analysis under
§ 265.273 (a) and (b).
[Comment. As required by § 265.73, all
dita and information developed by the
owner or operator under this Section
must be placed in the operating record
of the facility.]

§ 265.279 Recordkeeping.
The owner or operator of a land

treatment facility must keep records of
the application dates, application rates,
quantities, and location of each
hazardous waste placed in the facility,
in the operating record required in
§ 265.73.

§ 265.280 Closure and post-closure.
(a) In the closure plan under § 265.112

and the post-closure plan under
§ 265.118, the owier or operator must
address the following objectives and
indicate how they will be achieved:

(1) Control of the migration of
hazardous waste and hazardous waste
constituents from the treated area into
the ground water,

(2) Control of the release of
contaminated run-off from the facility
into surface water;

(3) Control of the release of airborne
particulate contaminants caused by
wind erosion; and

(4) Compliance with § 265.270
concerning the growth of food-chain
crops.

(b) The owner or operator must
consider at least the following factors In
addressing the closure and post-closure
care bbjectives of paragraph (a) of this
Section:

(1) Type and amount of hazardous
waste and hazardous waste constituents
applied to the land treatment facility;

(2) The mobility and the expected rate
of migration of the hazardous waste and
hazardous waste constituents:

(3) Site location, topography, and
surrounding land use, with respect to the
potential effects of pollutant migration
(e.g., proximity to ground water, surface
water and drinking water sources);

(4) Climate, including amount,
frequency, and pH of precipitation;

(5) Geological and soil profiles and
sufface and subsurface hydrology of the
site, and soil characteristics, including
cation exchange capacity, total organic
carbon, and PH;

(6) Unsaturated zone monitoring
information obtained under § 265.278;
and

(7) Type, concentration, and depth of
migration of hazardous waste
constituents in the soil as compared to
their background concentrations.

(c) The owner or operator must
consider at least the following methods
in addresmuig the closure and post-
closure care objectives of paragraph (a)
of this Section:

(1) Removal of contaminated soils;
(2) Placement of a final cover,

considering: (i) Functions of the cover
(e.g., infiltration control, erosion and
run-off control, and wind erosion
control), and (ii) Characteristics of the
cover, including material, fimal surface
contours, thickness, porosity and
permeability, slope, length of run of
slope, and type of vegetation on the
cover,

(3) Collection and treatment of run-off;
(4) Diversion structures to prevent

surface water run-on from entering the
treated area; and

(5) Monitoring of soil, so1-pore water,
and ground water.

(d) In'addition to the requirements of
§ 265.117, during the post-closure care
period, the owner or operator of a land
treatment facility must:

(1) Maintain any unsaturated zone
monitoring system, and collect and
analyze samples from this system in a

33248
I



Federal Register / Vol. 45, No. 98 / Monday, May 19, 1980 / Rules and Regulations

manner and frequency specified in the
post-closure plan;

(2) Restrict access to the facility as
appropriate for its post-closure use; and

(3) Assure that growth of food chain
crops complies with § 265.276.

§ 265.281 Special requirements for
Ignitable or reactive waste.

Ignitable or reactive wastes must not
be land treated, unless the waste is
immediately incorporated into the soil
so that (1) the resulting waste, mixture,
or dissolution of material no longer
meets the definition of ignitable or
reactive waste under §§ 261.21 or 261.23
of this Chapter, and (2) § 265.17(b) is
complied with.

§ 265.282 Special requirements for
Incompatible wastes.

Incompatible wastes, or incompatible
wastes and materials (see Appendix V
for examples), must not be placed in the
same land treatment area, unless
§ 265.17(b) is complied with.

§1265.283-265.299 [Reserved]

Subpart N-Landfills

§ 265.300 Applicability.
The regulations in this Subpart apply

to owners and operators of facilities that
dispose of hazardous waste in landfills,
except as § 265.1 provides otherwise. A
waste pile used as a disposal facility is
a landfill and is governed by this
SubparL

§ 265.301 [Reserved]

§ 265.302 General operating
requirements.

(a) Run-on must be diverted away
from the active portions of a landfill.

(b) Run-off from active portions of a
landfill must be collected.
[Comment. If the collected run-off is a
hazardous waste under Part 261 of this
Chapter, it must be managed as a
hazardous waste in accordance with all
applicable requirements of Parts 262,
263, and 265 of this Chapter. If the
collected run-off is discharged through a
point source to waters of the United
States, it is subject to the requirements
of Section 402 of the Clean Water Act.
as amended.]

(c) The date for compliance with
paragraphs (a) and (b) of this Section is
12 months after the effective date of this
Part.

(d) The owner or operator of a landfill
containing hazardous waste which is
subject to dispersal by wind must cover
or otherwise manage the landfill so that

'wind dispersal of the hazardous waste
is controlled.

[Comment. As required by § 265.13, the
waste analysis plan must include
analyses needed to comply with
§ § 265.312 and 265.313. As required by
§ 265.73, the owner or operator must
place the results of these analyses in the
operating record of the facility.]

§§ 265.303-265.308 [Reservedl

§ 265.309 Surveying and rtoordk..pIng.
The owner or operator of a landfill

must maintain the following items in the
operating record required in J 265.73:

(a) On a map, the exact location and
dimensions, including depth, of each cell
with respect to permanently surveyed
benchmarks; and

(b) The contents of each cell and the
approximate location of each hazardous
waste type within each cell.

§ 265.310 Closure and post-closure.
(a) The owner or operator must place

a final cover over the landfill, and the
closure plan under § 265.112 must
specify the function and design of the
cover. In the post-closure plan under
§ 265.118, the owner or operator must
include the post-closure care
requirements of paragraph (d) of this
Section.

(b) In the closure and post-closure
plans, the owner or operator must
address the following objectives and
indicate how they will be achieved:

(1) Control of pollutant migration from
the facility via ground water, surface
water, and air;,

(2) Control of surface water
infiltration, including prevention of
pooling; and

(3] Prevention of erosion.
(c) The owner or operator must

consider at least the following factors in
addressing the closure and post-closure
care objectives of paragraph (b) of this
Section:

(1) Type and amount of hazardous
waste and hazardous waste constituents
in the landfilh

(2) The mobility and the expected rate
of migration of the hazardous waste and
hazardous waste constituents;

(3) Site location, topography, and
surrounding land use, with respect to the
potential effects of pollutant migration
(e.g., proximity to ground water, surface
water, and drinking water sources);

(4) Climate, including amount.
frequency, and pH of precipitation;

(5) Characteristics of the cover
including material, final surface
contours, thickness, porosity and
permeability, slope, length of run of
slope, and type of vegetation on the
cover, and

(6) Geological and soil profiles and
surface and subsurface hydrology of the
site.

(b) In addition to the requirements of
§ 265.117, during the post-closure care
period, the owner or operator of a
hazardous waste landfill must:

(1) Maintain the function and integrity
of the final cover as specified in the
approved closure plan;

(2) Maintain and monitor the leachate
collection, removal, and treatment
system (if there is one present in the
landfill) to prevent excess accumulation
of leachate in the system;
[Comment: If the collected leachate is a
hazardous waste under Part 21 of this
Chapter, it must be managed as a
hazardous waste in accordance with all
applicable requirements of Parts 262,
263, and 265 of this Chapter. if the
collected leachate is discharged through
a point source to waters of the United
States, it is subject to the requirements
of Section 402 of the CleanWater Act.
as amended.]

(3) Maintain and monitor the gas
collection and control system (if there is
one present in the landfill) to control the
vertical and horizontal escape of gases;

(4) Protect and maintain surveyed
benchmarks; and

[5) Restrict access to the landfill as
appropriate for its post-closure use.

§265.311 [Reserved]

§ 265.312 Special requirements for
Ignitable or reactive waste.

Ignitable or reactive waste must not
be placed in a landfill, unless the waste
is treafed. rendered, or mixed before or
immediately after placement in the
landfill so that (1) the resulting waste,
mixture, or dissolution of material no
longer meets the definition of ignitable
or reactive waste under § 261.21 or
281.23 of this Chapter, and (2) § 265.17[b
is complied with.

§ 265.313 Special requirements for
Incompatible wastes.

Incompatible wastes, or incompatible
wastes andmaterials, (see Appendix V
for examples) must not be placed in the
same landfill cell, unless § 265.17(b) is
complied with.

§ 265.314 Special requirements for llquid
waste.

(a) Bulk or non-containerized liquid
waste or waste containing free liquids
must not be placed in a landfill, unless:

(1) The landflllhas a liner which is
chemically and physically resistant to
the added liquid, and a functioning
leachate collection and removal system
with a capacity sufficient to remove all
leachate produced; or

(2) Before disposal, the liquid waste or
waste containing free liquids is treated
or stabilized, chemically or physically
(e.g., by mixing with an absorbent solid],
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so that free liquids are no longer
present.

(b) A container holding liquid was
or waste containing free liquids mus
not be placed in a landfill, unless:

(1) The container is designed to hc
liquids or free liquids for a use other
than storage, such as a battery or
capacitor; or,

(2) The container is very small, sui
as an ampule.

(c) The date for compliance with Ci
Section is 12 months after the effecti
date of this Part.

§ 265.315 Special requirements for
containers.

(a) An empty container must be
crushed'flat, shredded, or similarly
reduced in volume before it is buried
beneath the surface of a landfill.

(b) The date for compliance with f
Section is 12 months after the effecti
date of this Part.

99 265.316-265.339 [Reserved]

Subpart 0-Incinerators

§265.340 Applicability.
The regulations in this Subpart ap]

to owners and operators of facilities
treat hazardous waste in incinerator
except as § 265.1 provides otherwise

99 265.341-265.342 [Reserved]

§ 265.343 General operating
requirements.

Before adding hazardous waste, th
owner or operator must bring his
incinerator to steady state (normal)
conditions of operation-including
steady state operating temperature a
air flow-using auxiliary fuel or othE
means.

§ 265.344 "[Reserved]

§ 265.345 Waste analysis.
In addition to the waste analyses

required by § 265.13, the owner or
operator must sufficiently analyze ai
waste which he has not previously
burned in his incinerator to enable h
to establish steady state (normal)
operating conditions (including wast
and auxiliary fuel feed and air flow)
to determine the type of pollutants
which might be emitted. At a minimt
the analysis must determine:

(a) Heating value of the waste;
(b) Halogen content and sulfur cor

in the waste; and
(c) Concentrations in the waste of

lead and mercury, unless the owner
operator has written, documented dE
that show that the element is not
present.
[Comment. As required by § 265.73, 1
owner or operator must place the ref

from each waste analysis, or the
documented information, in the

te '' operating record of the facility.]

§ 265.346 [Reserved]-
ld: § 265.347 Monitoring and Inspections.

(a) The owner or operator must
conduct, as a minimum, thefollowing

-h mono toring and inspections when
incinerating hazardous wastes:

his (1) Existing instruments which relate
ve to combustion and emission control

must be monitored at least every 15
minutes. Appropriate corrections to
maintain steady state combustion
conditions must be made immediately
either automatically or by the operator.
Instruments which relate to combustion

I and emission control would normally
include those measuring waste feed,

his auxiliary fuel feed, air flow, incinerator
ve temperature, scrubber flow, scrubber

pH, and relevant level controls.
(2) The stack plume (emissions) must

be observed visually at least hourly for
normal appearance (color and opacity).
The operator must immediately make
any indicated operating corrections

ply necessary to. return visible emissions to
that their normal appearance.
s, (3) The complete incinerator and

associated equipment (pumps, valves,
conveyors, pipes, etc.) must be inspected
at least daily for leaks, spills, and

- fugitive emissions, and all emergency
shutdown controls and system alarms

e must be checked to assure properoperation.

99 265.348-265.350 [Reserved]

nd § 265.351 Closrre.
=r . At closure, the owner or operator

must remove all hazardous waste and
hazardous waste residues (including but

* not limited to ash, scrubber waters, and
scrubber sludges) from the incinerator.
[Comment At closure, as throughout the
operating period, unless the owner or

ny operator can demonstrate, in
accordance with § 261.3(c) or (d) of this

dm Chapter, that any solid waste removed
-from his incinerator is not a hazardous

e waste, the owner or operator becomes a
and generator of hazardous waste and must

manage it in accordance with all
an, applicable requirements of Parts 262,

263, and 265 of this Chapter.]

itent §§ 265.352-265.369 [Reserved]

Subpart P-Thermal Treatment

or § 265.370 Applicability.
ita The regulations in this Subpart apply

to owners and operators of facilities that
thermally treat hazardous waste in

tle 'devices otherthan incinerators, except
suts .as § 265.1 provides otherwise. Thermal

treatment in incinerators Is subject to
the requirements of Subpart 0.

§§ 265.37f-265.372 [Reserved]

§ 265.37$ 'General operating
requirements.

Before adding hazardous waste, the
owner or operator must bring his
thermal treatment process to steady
state (normal) conditions of operation-
including steady state operating
temperature-using auxiliary fuel or
other means, unless the process is a
non-continuous (batch) thermal
treatment process which requires a
complete thermal cycle to treat a'
discrete quantity of hazardous waste.

§ 265.374 [Reserved]

§ 265.375 Waste analysis.
In addition to the waste analyses

required by § 265.13, the owner or
operator must sufficiently analyze any
waste which he has not previously
treated in his thermal process to enable
him to establish steady state (normal) or
other appropriate (for a non-continuous
process) operating conditions (including
waste and auxiliary fuel feed) and to
determine the type of pollutants which
might be enitted. At a minimum, the
analysis must determine:

(a) Heating value of the waste;
(b) Halogen content and sulfur content

in the waste; and
(c) Concentrations In the waste of

lead and mercury, unless the owner or
operator has written, documented data
that show that the element Is not
present.
[Comment: As required by § 205,73, the
owner or operator must place the results
from each waste analysis, or the
documented information, in the -
operating record of the facility.]

§ 265.376 [Reserved]

§ 265.377 Monitoring and Inspections.
(a) The owner or operator must

conduct, as a minimum, the following
monitoring and inspections when
thermally treating hazardous waste:

(1] Existing instruments which relate
to temperature and emission control (if
an emission control device Is present)
must be monitored at least every 15
minutes. Appropriate corrections to
maintain steady state or other
appropriate thermal treatment
conditions must be made Immediately
either automatically or by the operator.
Instrumnts which relate to temperature
and emission control would normally
include those measuring waste feed,
,auxiliary fuel feed, treatment process
temperature, and relevant process flow
and level controls.
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(2) The stack plume (emissions),
where present, must be observed
visually at least hourly for normal
appearance (color and opacity). The
operator must immediately make any
indicated operating corrections
necessary to return any visible
emissions to their normal appearance.

(3) The complete thermal treatment
process and associated equipment
(pumps, valves, conveyors, pipes, etc.)
must be inspected at least daily for
leaks, spills, and fugitive emissions, and
all emergency shutdown controls and
system alarms must be checked to
assure proper operation.

§§ 265.378-265.380 [Reserved]

§ 265.381 Closure.

At closure, the owner or operator
must remove all hazardous waste and
hazardous waste residues (including,
but not limited to, ash) from the thermal
treatment process or equipment.
[Comment- At closure, as throughout the
operating period, unless the owner or
operator can demonstrate, in
accordance with § 261.3(c) or (d) of this
Chapter, that any solid waste removed
from his thermal treatment process or
equipment is not a hazardous waste, the
owner or operator becomes a generator
of hazardous waste and must manage it
in accordance with all applicable
requirements of Parts 262, 263, and 265
of this Chapter.]

§ 265.382 Open burning; waste
explosives.

Open burning of hazardous waste is
prohibited except for the open burning
and detonation of waste explosives.
Waste explosives include waste which
has the potential to detonate and bulk
military propellants which cannot safely
be disposed of through other modes of
treatment. Detonation is an explosion in
which chemical transformation passes
through the material faster than the
speed of sound (0.33 kilometers/second
at sea level). Owners or operators
choosing to open burn or detonate waste
explosives must do so in accordance
with the following table and in a manner
that does not threaten human health or
the environment.

Pounds of waste exosives Minimum &-tance from ope
or propeats buning or detortion to the

property of otters

OtolOG 2D4 mters (670 fe).
101 to 1.000 380 meters (250 fee .
1.001 to 10.000O 530 meters (1.730 feet).
10.001 to 30,000- 690 meters (2.260 feet).

§§ 265.383-265.399 [Reserved]

Subpart Q-Chemlcal, Physical, and
Biological Treatment

§ 265.400 Applicability.

The regulations in this Subpart apply
to owners and operators of facilities
which treat hazardous wastes by
chemical, physical, or biological
methods in other than tanks, surface
impoundments, and land treatment
facilities, except as § 265.1 provides
otherwise. Chemical, physical, and
biological treatment of hazardous waste
in tanks, surface impoundments, and
land treatment facilities must be
conducted in accordance with Subparts
J, K, and M, respectively.

§ 265.401 General operating
requirements.

(a) Chemical, physical, or biological
treatment of hazardous waste must
comply with § 265.17b).

(b) Hazardous wastes or treatment
reagents must not be placed in the
treatment process or equipment if they
could cause the treatment process or
equipment to rupture, leak, corrode, or
otherwise fail before the end of its
intended life.

(c) Where hazardous waste is
continuously fed into a treatment
process or equipment, the process or
equipment must be equipped with a
means to stop this inflow (e.g., a waste
feed cut-off system or by-pass system to
a standby containment device).
[Comment. These systems are intended
to be used in the event of a malfunction
in the treatment process or equipment.]

§ 265.402 Waste analysis and trial tests.
(a) In addition to the waste analysis

required by § 265.13, whenever.
(1) A hazardous waste which is

substantially different from waste
previously treated in a treatment
process or equipment at the facility Is to
be treated in that process or equipment,
or

(2) A substantially different process
than any previously used at the facility
is to be used to chemically treat
hazardous waste;
the'owner or operator must, before
treating the different waste or using the
different process or equipment:

(i) Conduct waste analyses and trial
treatment tests (e.g., bench scale or pilot
plant scale tests); or

(ii) Obtain written, documented
information on similar treatment of
similar waste under similar operating
conditions;
to show that this proposed treatment
will meet all applicable requirements of
§ 265.401 (a) and (b).

[Comment- As required by § 265.13, the
waste analysis plan must include
analyses needed to comply with
§ §265.405 and 265.406. As required by
§ 265.73, the owner or operator must
place the results from each waste
analysis and trial test, or the
documented information, in the
operating record of the facility.]

§ 265.403 Inspections.
(a) The owner or operator of a

treatment facility must inspect, where
present:

(1) Discharge control and safety
equipment (e.g., waste feed cut-off
systems, by-pass systems, drainage
systems, and pressure relief systems) at
least once each operating day, to ensure
that It is In good working order,

(2) Data gathered from monitoring
equipment (e.g., pressure and
temperature gauges), at least once each
operating day, to ensure that the
treatment process or equipment is being
operated according to its design;

(3) The construction materials of the
treatment process or equipment, at least
weekly, to detect corrosion or leaking of
fixtures or seams; and

(4) The constructionmaterials of, and
the area immediately surrounding.
discharge confinement structures (e.g.,
dikes), at least weekly, to detect erosion
or obvious signs of leakage (e.g., wet
spots or dead vegetation).
[Comment* As required by § 265.15(c),
the owner or operator must remedy any
deterioration or malfunction he finds.]

§ 265.404 Closure.
At closure, all hazardous waste and

hazardous waste residues must be
removed from treatment processes or
equipment, discharge control equipment,
and discharge confinement structures.
[Comment. At closure, as throughout the
operating period, unless the owner or
operator can demonstrate, in
accordance with § 261.3 (c) or (d) of this
Chapter, that any solid waste removed
from his treatment process or equipment
is not a hazardous waste, the owner or
operator becomes a generator of
hazardous waste and must manage it in
accordance with all applicable
requirements of Parts 262, 263, and 265
of this Chapter.]

§ 265.405 Special requirements for
Ignitable or reactive waste.

(a) Ignitable or reactive waste must
not be placed in a treatment process or
equipment unless:

(1) The waste is treated, rendered. or
mixed before or immediately after
placement in the treatment process or
equipment so that (i) the resulting waste,
mixture, or dissolution of material no

33251



3325Z- Federal Register I VoL 45. Nao 98: / Monday, May 19, 1980 1 Rules and, Regulations

longer-meeta the definition of ignitable.
or reactivewaste, under § 261.21 or
261.23 or this, Chapter6 and [ii)l
§ 265.17(b) ,is complied with: or{2), The,
waste is, treated&irr such &way that itis-
protected from any material or
conditions whiclxmay canse:the waste
to ignite or react..

§ 265.406 Special requirements for
Incompatible wastes.

(a) Incompatible wastes, or
Incompatible, wastes andtmaterialsi (see,
Appendix V for examples) must not be.
placed in the same treatment process' or
equipment unless §, 265-17(bis
complied with.

.(b)Hazardauswaste mustnotbe.
placed in unwashed treatment .
equipment whichpreviouslyheldam
incompatible waste' or material, unless,
§ 265.17(b) is complied.with.,

§§ 265.407-265.429 [Reserved]

Subpart R-Underground Injection

§ 265.430 Applicability;..
Except as- § 265.1 provides otherwise:
(a) The owner or operatorof a facility

which disposes of hazardous waste by-
underground-injectfon isexcluded from
the requirements of Subparts G and H of
this Part

(b) The requirements of this Subpart
apply to- owners and operators, of wells
used to dispose of'hazardous waste
which are classified asr Class Funder
§ 122.32(a)' of this Chapter and which
are classified'as Class, IV'under
§ 122.32(d) of this Chapter.
[Comment. In addition. to the
requirements of Subparts A through E of
this Part, the owner or operator of a
facility whicb disposes'of hazardous
waste by underground injection
ultimately must comply witkLthe
requirements of § § 265.431-265.437.
These Sections are reserved at this time.
The Agency will propose regulations
that woul establish those
requirements.]

§ 265.431-265.999 [Reserved]
Appendix I-Recordkeeping Instructions

The recordkeeping provisions; of § 265.73;
specify that an owner or operator must keep
a written operating record at his facility. This
appendix provides'additional instructions for
keepingport'ons of the operating record.-See
§ 265.73(b) for additional recordkeeping
requirements.

The following fnformation.must be
recorded; as-irbecomes available, and
maintainbd in the operating recorduntil
closure, ofthe facility in the following
manner r

Recordkof each hazardous waste received;
treatedi,stored; or disposed of at the facility-
which include-the following: .

(1) A description.by its common name-and
the EPA Hazardous Waste Number(s) from
Part 261 of this Chapter which. apply ta the.
waste. The waste description also must
include the waste's physical form, i.e., liquid,
sludge, solid, or contained;gas. Iftheiyaste is
not listed.in Part 261, Subpart D, of- this
Chapter, the descriptionalsa must include the
process thatproducedit (f6rexampre, solId,
filter cake from production of -- ,EPA
Hazardous Waste:,NbmberW01J. ,

Each hazardous waste listed ftn Pint 261,
Subpart D,. of this, Chapter, and each
hazardous wasfe characteristic. defined, i
Part 261, Subpart C' of this, Chapter has. x
four-digit EPA HazardousWaste Number
assigned- toit This number mustbe usedfor
recordkeeping and, reporting-purposes. Where

-a hazardous waste contains more thaaone
-listed1hazardbuswaste..or where more than
one hazardous waste characteristic applhes to
the waste, the waste. descriptionmust include
all-applicable EPA Hazardous Waste
Numbers.

(2) The-estimated ormanifest-reported
weight, or volume and density, where

, applicable, in oneof theunits of measure
specifiedin, Tablel; and'

(3) The method(s);(oy-handling code(sl'as
specified in Table21) and date(s) of treitment,
storage;or disposal.

Tabre 1'

Unit of measure Symbof-"ensitr

'Pounds _ _ _ __ P
Short tons (2000;IMbsy

- Gallons (U.S.) . P/G
Cubic yards Y T/y
IW1lorams ' Ic
Tonnes (.000,kgi ht
Liter...L K/L
Cubic meters' . .... C , M/O

Sh 9te di tr symbols: arai used, here fo data processin9"
purposes

Table 2--Handling Codes for Treatment,
Storage, amd Disposal Methods

Enter the.handling code(s),listed
below that most closely represents the
technique(s) usedat.the facility to treat,
store, or dispose of each quantity of
hazardous waste received.

1. Storage-

Sol Container (barrel, drum, etc.)
S02 Tank
S03 Waste pile
S04' Surface. impoundment.
S05 Other (specifyJ

2. Treatment

(a) Thermal Treatment
T06 Liquid injfction incinerator
TOT Rotary kiln incinerator
To: Fluidized-bed incinerator
T09 Multiple hearth incinerator
T10 Infrared furnace incinerator
T11 Molten salt destructor
T12 Pyrolysis -
T13 Wet air oxidation
T:14 Calcination.
T15, Microwave- discharge
T16 Cement.kiln

T17 Lime kiln
T18 Other (specify)
(b) Chemical Treatment
T19 Absorptionmound,.
T20 Absorption field.
T21, Chemical fixation:

- T22 Chemical oxidaticon
T23 Chemical.precipitation
T24 Chemical reduction.
T25 Chlorination-
T26 Chlorinolysisi
T2T Cyanide destruction
T28 Degradation.
T29 Detoxificatfon,
T30 Ion, exchange
T31 Neutralization
T32 Ozonation
T33 Photolysis
T34 Other (specify)
(c) Physical Treatment:
(1) Separation of components
T35 Centrifugation
T36 Clarification
T37 Coagulation;
T38 Decanting
T39 Encapsulation
T40 Filtration
T41 Flocculation
T42 Flotation
T43 Foaming
T44 Sedimentation.
T45 Thickening
T46 Ultrafiltration.
T47 Other (specify)
(2)'Removal of Specific Components
T48 Absorption-molecular sieve
T49 Activated carbon'
T50 Blending
T51 Catalysis
T52 Crystallization
T53 Dialysis
-T54 Distillation
T56 Electrodfalysis
T56 Electrolysis
T57 Evaporation
T58 High gradient magnetic

,separation
T59 Leaching
T60 Liquidionxchange
T61 Liquid-liquidextractionr
T62 Reverse osmosis
T63 ,Solvent recovery
T64 Stripping,
T65 Sand filter
T66 Other (specify
(d) Biological Treatment
T67 Activated sludge
T68 Aerobic lagoon
T69 Aerobic tank
T70 Anaerobic lagoon
T71 Composting
T72 Septic tank
T73 . Spray irrigation
T74 Thickening filter
T75 Tricking filter
T76 Waste stabilization pond
T77 Other (specify)
T78-79 [Reserved]
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3. Disposal
D80 Underground injection
D81 Landfill
D82 Land treatment
D83 Ocean disposal
D84 Surface impoundment (to be

closed as a landfill)
D85 Other (specify)

APPENDIX II-EPA REPORT FORM AND
INSTRUCTIONS
BILLING CODE 6560-01-M
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Please print or type with ELITE type (12 characters per inch.
GSA No. 12345.XX
Form Approved OMB No. I5.ROOXX

E P=A U.S. ENVIRONMENTAL PROTECTION AGENCY 1. TYPE OF HAZARDOUS WASTE REPORT

1HAZARDOUS WASTE REPORT PART A: GENERATOR ANNUAL REPORT

- - THIS REPORT IS FOR THE YEAR ENDING DEC.31, 1 [91

PART B: FACILITY ANNUAL REPORT

PLEASE PLACE LABEL IN THIS SPACE THIS REPORT FOR YEAR ENDING DEC. 31.1

PART C: UNMANIFESTED WASTE REPORT

THIS REPORT IS FOR A WASTEC I 1_fl_1191
RECEIVED (day, mao., & yr.) - -I

INSTRUCTIONS: You may have received a preprinted label attached to the front of this pamphlet; affix it in the designated space above-left. If any of the
Information on the label is incorrect, draw a line through it and supply the correct information in the appropriate section below. If the label Is complete and
correct, leave Sections It- III, and IV below blank. If you did not receive a preprinted label, complete all sections. "Installation" means a single site where
hazardous waste is generated, treated, stored, or disposed of. Please refer to the specific instructions for generators or facilities before completing this form.

e information requested herein is required by law (Section 3002t3004 of the Resource Conservation and Recovery Act).

11. INSTALLATION'S EPA 1.D. NUMBER

1I1. NAME OF INSTALLATION

IV. INSTALLATION MAILING ADDRESS

STREET OR P.O. BOX.

f3

CITY OR TOWN ST. ZIP CODE

4I t "I"r s

V. LOCATION OF INSTALLATION

STREET OR ROUTE NUMBER

5

CITY OR TOWN ST. ZIP CODE

6

VI. INSTALLATION CONTACI
NAME (last and fihst) .PHONE No. (area code & no.)

Vil. TRANSPORTATION SERVICES USED (for Part A reports only)
List the EPA Identification Numbers for those transporters whose services were used during the reporting year represented by this report.

ViII. COST ESTIMATES FOR FACILITIES (for Part B report. only) N

A.__ COST__ ESTIMATE___FOR__FACILITY ___CLOSURE ___ . COST ESTIMATE FOR POST CLOSURE MONITORING AND
A. CST STIMTE OR FCILTY COSUE jMAINTENANCE (disposal facilties only)

IX. CERTIFICATIONL
I certify under penalty of law that I have personally examined and am familiar with the inforrhation submitted in this and all attached.documents, and that
based on my Inquiry of those individuals immediately reponsible for obtaining the information, I believe that the submitted information Is true, acurate,
and complete. Iam aware that there are significant penalties for submitting false information, including the possibility of fine andI imprisonment

A. PRINT OR TYPE NAME - 0. SIGNATURE

EPA Form 8700-13 (4-801

C, DATE SIGNED

PAGE O.L....OF

33251.
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Please print or type with ELITE type (12characterri~nch).

~AMm
Jot I. DATE REcCcIvrM

use ONLYatm Z&3
XVIIL GENERATOR'S EPA I.D. NO.

XIX GENERATOR NAmE= (sp eify)

U.. ENVIRONME;NTAL..I

FACILITY REPORT-
lCafleekdtu,,der the .uthrity of

XVI. TYPE OF REPORT(eiter a -X"_

GSA No. 1234SXX
Form AvprovdOMftfBo. 1&ROOXX

AGENCY

;B&C
4 of RCRA

XVIL FACILITY'S EPA LO. NO*
7

O PART 8

I

0lPARTC

XX. GENERATOR ADDRESS (aireet o box, city. "se. & zip codQ)

XXI. WASTE IDENTIFICATIO

IL rA C.
HAZARDOUS N 0. AMOUNT

A. DESCRIPTION OF WASTE 0KTTOrWASTe OSc
-2 ~NUM111c" e

(Pc e uutuas c 't_

3 .. . . . .•

4

5

6

7

8

9

10. . .

12 r

XXII. COMMENTS (enter information by line number- s Wfruinas)

PA Parm 870-1313 (54UJ
BILLIN CODE 6560-01-C

PAGE - OF.

33255
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GENERAL INSTRUCTIONS; HAZARDOUS
WASTE REPORT (EPA FORM 8700-13)

Important- Read all instructions before
completing this form.

Section I-Type of Hazardous Waste Report

Part A: Generator Annual Report
For generators who ship their waste off-sit,

to facilities which they do not own or
operate; fill in the reporting year. for this
report (e.g., 1982].

Note.-Generators who ship hazardous
waste off-site to a facility which they own or
operate must complete the facility (Part B)
report instead of the Part A report..

Part B: Facility Annual Report
For owners or operators of on-site or off-

site facilities that treat, store, or dispose of
hazardous waste; fill in the reporting year foi
this report (e.g., 1982).

Part C: Unmanifested Waste Report
For facility owners or operators who

accept for treatment, storage, or disposal an
hazardous waste from an off-site source
without an accompanying manifest; fill in the
date the waste was received at the facility
(e.g., April 12, 1982).

Section H Through Section IV-Installation
I.D. Number, Name of Installation, and
Installation Mailing Address

If you received a preprinted label from
EPA, attach it in the space provided and
leave Sections H through IV blank. If there is
an error or omission on the label, cross out
the incorrect information and fill in the
appropriate item(s). If you did not receive a
preprinted label, complete Section 11 through
Section IV.

Section V-Location of Installation
If your installation location address Is

different than the mailing address, enter the
location address of your installation.

Section VI-Installation Contact
Enter the name Oast and first) and

telephone number of the person whom may
be contacted regarding information contalnei
in this report.

Section VII-Transportation Services Used
(for Part A Reports Only)

List the EPA Identification Number for
each transporter whose services you used
during the reporting year.

Section VIII-Cost Estimates for Facilities
(for Part B Reports Only)

.A. Enter the most recent cost estimate for
facility closure in dollars. See Subpart H of 4
CFR parts 264 or 265 for more detail. -,

B. For disposal facilities only, enter the
most recent cost estimate for post closure
monitoring and maintenance. See Subpart H
of 40 CFR Parts 264 or 265 for more detail.

Section IX--Certification
The generarator or his authorized

representative (Part A reports) or the owner
or operator of the facility or his authorized-
representative (Parts B and C reports) must
sign and date the certification where
indicated. The printed or typed name of the

person signing the report must also be
included where indicated.

Note.-Since more than one page is
required for each report, enter the page
number of each sheet in the lower right
corner as well as the total number of pages.

Facility Annual Report-Part B Instrucilons
e (EPA Form 8700-13B)-

Facility Annual Report for owners or.
operators of on-site or off-site facilities that
treat, store, or dispose of hazardous waste.

Note.-Generators who ship hazardous
waste off-site to a facility they own or
operate must complete this Part Breport
instead of the Generator (Part A) Annual
Report.

Important: Read all instructions before
completing this form.

Section XVI-Type of Report
Put an "X" in the box marked Part B.

Section XVI-Facility's EPA Idenlification
Number

Enter the EPA Identification number for
your facility.

Example: XVIL FACILIYS EPA LD. NO.

GENRATOR'S EPA IDENTIFICATION
NUMBER -

Section XVMI--Generator's EPA
Identification7Number

Enter the EPA identification number of-the
generator of the waste described under
Section XXI whicli was received by your
facility during the reporting year. A separate
sheet must be used for each generator. If.the
waste came from a foreign generator, enter

the EPA identification number of the importer
in this section and enter the name and
address of the foreign generator In Section
XXII, Comments. If the waste was generated
and treated, stored, or disposed of at the
same installation, leave this section blank.

Section XiX-Generator's Name
Enter the name of the generator

corresponding to the generator's EPA
identification number In Seciton XVIII,

If the waste was generated and treated,
stored, or disposed of at the same
installation, enter "ON-SITE".

If the waste came froin a foreign generator,
enter the name of the Importer corresponding
to the EPA identification number in Section
XVIII.

Section XX-Generator's Address
Enter the address of the generator

corresponding to the generator's EPA
identification number in Section XVIII. If the
waste was generated and treated, stored, or
disposed of at the same installation, leave
this section blank. If the waste came from a
foreign generator, enter the address of the
Importer corresponding to the EPA
identification number in Section XVIII.

Section XXI-Waste Identification
All information In this section must be

entered by line number. A separate line entry
is required for each different waste or
mixture of wastes that your facility recelved
during the reporting year. The handling codo
applicable to that waste at the end of the
reporting year should be reported. If a
different handling code applies to portions of
the same waste, (e.g., part of the waste is
stored while the remainder was "chemically
fixed" during-the year), use a separate line
entry for each portion.

Example:

XXI. WASTE IDENTIFICATION -
A. OERIFON OWAT NAZANOOU I 0, AMOUNT

w ST TO OP WAST get. M....M I*

__ "0 l 712 1 1 51 Steel Finishing Sludge .1.T1fH i i114

Section XXI-A-Description of Waste

For hazardous waite' that are listed under
40 CFR Part 261, Subpart D, enter the EPA
listed name, abbreviated if necessary. Where

O mixtures of listed wastes were received,
enter the description which you believe best
describes the waste.:

For unlisted hazardous waste identified
under 40 CFR Part 261, Subpart C, enter the
description which you believe best describes
the waste. Include the specific manufacturing
or other process generating the waste (e.g.,
green sludge from widget manufacturing) and

if known, the chemical or generic chemical
name of the waste.

Section XXI-B-EPA Hazardous Waste
Number

For listed waste, enter the four digit EPA
Hazardous Waste Number from 40 CFR Part
261, Subpart D, which Identifies the waste.

For a mixture of more than one listed
waste, enter each of the applicable EPA
Hazardous Waste Numbers.

Four spaces are provided. If more space is
needed, continue on the next line(s) and
leave all other information on that line blank,

33256
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Example:

XIAST *D ~ F CAT I PTC OWAT fN SA~l

W ,F WAST. WAoT
Ste 2.12n Snq"U.8o. ][WAIJC [

6~ 0i Xc 0steU~I IIIIIIIIe 21 1111.1745 5
, 2,1745 .4

K, 0 : 6I III4I I.
For unlisted hazardous wastes, enter the

EPA Hazardous Waste Numbers from 40 CFR
Part 261, Subpart C. applicable to the waste.
If more than four spaces are required, follow
the procedure described above.

Section XXI-C-Handling Code
Enter one EPA handling code for each

waste line entry. Where several handling
steps have occurred during the year, report
only the handling code representing the
waste's status at the end of the reporting year
or its final disposition. EPA handling codes
are given in Appendix I of this Part.

Section XXI-D--Amount of Waste
Enter the total amount of waste described

on this line which you received during this
reporting year.

Section XXI-E-Unit of Measure
Enter the unit of measure code for the

quantity of waste described on this line.
Units of measure which must be used in this
report and the appropriate codes are:

Unts of messe Code
Pt P

Short tons (2,OoO 9)s) T
Kiograms K
To-es (1,000"kg) M

Units of volume may not be used for
reporting but must be converted into one of
the above units of weight taking into account
the appropriate density or specify gravity of
the waste.

Section XXII-Comments
This space may be used to explain or

clarify any entry. If used, enter a cross-
reference to the appropriate Section number.

Note.-Since more than one page is
required for each report, enter the page
number of each sheet in the lower right hand
comer as well as the total number of pages.

Where required by 40 CFR 264 or 265,
Subparts F or R, attach ground-water
monitoring data to this report.

Unmanifested Waste Report-Part C
Instructions (EPA Form 8700-13B)

Unmanifested Waste Report for facility
owners or operators who accept for
treatment storage, or disposal any hazardous
waste from an off-site source without an
accompanying manifest.

Important: Read all instructions before
completing this form.

For the Unmanifested Waste Report, EPA
Forms 8700-13 and 870(r--13B must be filled
out according to the directions for the Part B
FacilityAnnual Report except that: (1) blocks
for which information is not available to the
owner or operator of the reporting facility
may be marked "UNKNOWN," and (2) the
following special instructions apply:

Section VIII-Cost Estimates for Facilities

Do not enter closure or post-closure cost
estimates.

Section XVI-Type of Report

Put an "T' in the box marked Part C.

Section XXI-A-Descriptlion of Waste

Use as many line numbers as are needed to
describe the waste.

Section XMX-C-Handing Code

Enter the handling code which describes
the status of the waste on the date the report
is filed.

Section XXI-D-Amount of Waste

Enter the amount of waste received, rather
than a total annual aggregate.

Section XXII-Comments
a. Enter the EPA Identification number,

name, and address of the transporter, if
known. If the transporter Is not known to you.
enter the name and chauffeur license number
of the driver and the State and license
number of the transporting vehicle which
presented the waste to your facility. if
known.

b. Enter an explanation of how the waste
movement was presented to your facility,
why you believe the waste is hazardous; and
how your facility plans to manage the waste.
Continue on a separate blank sheet of paper
if additional space is needed.

Monitoring data
Do not attach monitoring data.

Appendix ItI.-EPA 1trknpn yddivi vwlaer
stanar'ds

Paramer maxmjm sevl (nl)

Arsork______ 005
Bariwn 1,0

cadrniwn 005

F1uodde I4-2.4
Lead 005
Mercury 0002
Ndrato (as N 10
Selenium 001
Siver 005
Endin 00002
Lklde 0004
meuboyct1o 0.1
Toxaphen. 01005
2,4-0 0.1
Z4.S-TP SIYr 0.01
Radium. 5 pei
GrossAlpha 15 PaVl
Gross BetW 4 si*mnlyr
Coa l y l1'U
Coliform B~laL. 11100 rN

Appendix IV-Tests for Significance
As required in I 285.93(b) the owner or

operator must use the Student's t-test to
determine statistically significant changes in
the concentration or value of an indicator
parameter in periodic ground-water samples
when compared to the initial background
concentration or value of that indicator
parameter. The comparison must consider
individually each of the wells in the
monitoring system. For three of the indicator
parameters (specific conductance, total
organic carbon, and total organic halogen] a
single-tailed Student's t-test must be used to
test at the 0.01 level of significance for
significant increases over background. The
difference test for pH must be a two-tailed
Student's t-test at the overall 0.01 level of
significance.

The student's t-test involves calculation of
the value of a t-statistic for each comparison
of the mean (average) concentration or value
(based on a minimum of four replicate
measurements) of an indicator parameter
with Its initial background concentration or
value. The calculated value of the t-statistic
must then be compared to the value of the t-
statistic found in a table for t-test of
significance at the specified level of
significance. A calculated value oft which
exceeds the value oft found in the table
indicates a statistically significant change in
the concentration or value of the indicator
parameter.

Formulae for calculation of the t-statistic
and tables for -est of significance can be
found in most introductory statistics texts.

Appendix V-Examples of Potentially
Incompatible Waste

Many hazardous wastes, when mixed with
other waste or materials at a hazardous
waste facility, can produce effects which are
harmful to human health and the
environment, such as (1) heat or pressure, (2)
fire or explosion. (3] violent reaction, (4) toxic
dusts, mists, fumes, or gases, or (5) flammable
fumes or gases.

Below are examples of potentially
incompatible wastes, waste components, and
materials, along with the harmful
consequences which result from mixing
materials in one group with materials in
another group. The list is intended as a guide
to owners or operators of treatment, storage,
and disposal facilities, and to enforcement
and permit granting officials, to indicate the
need for special precautions when managing
these potentially incompatible waste
materials or components.

This list is not intended to be exhaustive.
An owner or operator must, as the
regulations require, adequately analyze his
wastes so that he can avoid creating
uncontrolled substances or reactions of the
type listed below, whether they are listed
below or not.

It is possible for potentially incompatible
wastes to be mixed in a way that precludes a
reaction (e.g.. adding acid to water rather
than water to acid) or that neutralizes them
(e.g., a strong acid mixed with a strong base),
or that controls substances produced (e.g. by
generating flammable gases in a closed tank
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equipped so that ignition cannot occur, and
burning the gases in an incinerator).

In the lists below, the mixing of a Group A
material with a Group B material may have
the potential consequence as noted.

Group 1-A
Acetylene sludge
Akaline caustic liquids
Alkaline cleaner
Alkaline corrosive liquids
Alkaline corrosivp battery fluid
Caustic wastewater
Ume sludge and other corrosive

alkalies
Ume wastewater
Lime and water
Spent caustic

California Department of Health, February
1975.
[ FR Dec. 80-14309 Filed 5-18-0. &45 ami
BILLING CODE 6560-01-M

Group 1-8
-Acid sludge
Acid and water
Battery acid
Chemical cleaners
Electrolyte, acid
Etching acid liquid or

solvent
Pickling liquor and othe"

corrosive acids
Spent acid
Spent fnixed acid
Spent sulfuric acid

Potential consequences: Heat generation;
violent reaction.

I Group 2-A
Aluminum
Beryllium
Calcium
lithium
Magnesium
Potassium
Sodium
Zinc powder
Other reactive metals and metal

hydrides

Group 2-B
Any waste in Group I-A

or 1-B

Potential consequences: Fire or explosion;
generation of flammable hydrogen gas.

Group 3-A Group 3-B
Alcohols Any concentrated waste
Water in Groups 1-A or 1-B

Calcium
Uthium
Metal hydrides
Potassium
SO.Cl. SOC. PCa3 ,

Other water.reactive
waste

Potential consequences: Fire, explosion, or
heat generation; generation of.flammable or
toxic gases.

Group 4-A
Alcohdts
Aldehydes
Halogenated hydrocarbons
Nitrated hydrocarbons
Unsaturated hydrocarbons
Other reactive organic compounds

and solvents "

Group 4-B
Concentrated Group 1-A.

or 1-B wastes
Group 2-A wastes

Potential consequences: Fire, explosion, or
violent reaction.

Group 5-A
Spent cyanide and sulfide. solutions

Group 5-B
Group 1-8 wastes

Potential consequences: Generation of
toxic hydrogen cyanide or hydrogen sulfide

Group -A
Chlorates
Chlorine
Chlorites
Chromic acid -

Hyphochlodtes
Nitrates
Nitric acid, fuming
Porchlorates
Permanganates
Peroxides
Other strong oxidizers

Group 6-B
Acetic acid and other

organic acids
Concentrated mineral

acides
Group 2-A wastes
Group 4-A wastes
Other flammable and

combustble wastes

Potential consequences: Fire, explosion, or
violent reaction.

Source: "Law, Regulations, and Guidelines
for Handling of Hazardous Waste."
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 264,and 265

[FRL 1459-71

Financial Requirements for Owners
and Operators of Hazardous Waste
Management Facilities

AGENCY: Environmental Protection
Agency.
ACTION: Revision of Proposed Rule.

SUMMARY: This proposal is a revision of
regulations proposed on December 18,
1978 (43 FR 58995, 5900&-7]. Under the
revised proposal, as in the original, an
owner or operator of each hazardous
waste management facility would have
to Provide assurance that funds will be
available When needed for properly
closing the facility and, in the case of a
disposal facility, for maintaining and
monitoring it after closure. The revised
proposal, however, illows a number of
options in providing such assurances,
while the original proposal had only one
option, trust funds. The revised
provisions for financial assurance are
proposed for inclusion both in the
general standards to be used in
permitting (Part 264) and in standards
for facilities in interim status (Part 265).

The revised proposal also includes a
new requirement for liability insurance
for facilities in interim status. The
liability requirements in the original
proposal were only for inclusion in the
general standards. These general
standards have not been revised, but the
comment period for them is reopened.

EPA is reproposing this rule because
of the many new and revised provisions
which have not been-subjectedto public
review. The changes have resulted from
reanalyses by the Agency in response to
public comment on the original proposal.
DATES: Comments are due on or before
July 18, 1980. A public hearing will be
held July 1, 1980 from 9 a.m. to 5 p.m.
ADDRESSES: Comments should be
addressed to Deborah Villari, Docket
Clerk, Office of Solid Waste (VH-562),
U.S. Environmental Protectioi Agency,
401 M Street SW., Washington, D.C.
20460, (202) 755-9173. Comments should
identify the regulatory docket as
follows: "Section 3004, Financial
Requirements."

The official record for this rulemaking
is available at: Room 2711, U.S.
Environmental Protection Agency, 401 M
Street SW., Washington, D.C. 20460, and
is available for viewing from 9 a.m. to
4:30 p.m., Monday through Friday,
e'xcluding holidays.

A public hearing will be held at the
HEW North Building Auditorium, 330

Independence Avenue SW.,
Washington, D.C., on July 1, 1980, from 9
a.m. to 5 p.m., with registration from 8:30
to 9 a.m. Anyone wishing to make a
statement at the hearing should notify,
in writing: Ms. Geraldine Wyer, Public
Participation Officer, Office of Solid
Waste (WH-562), U.S. E.P.A., 401 M
Street SW., Washington, D.C. 20460.

Oral and written comments may be
submitted at the public hearing. Persons
who wish to make oral presentations
must restrict their presentations to 10
minutes and are encouraged to have
written copies of their complete
comments for inclusion in the official
record.
FOR FURTHER INFORMATION CONTACT:
George A. Garland, Chief, Economic and
Policy Analysis Branch, Office of Solid
Waste (WH-565), U.S. Environmental
Protection Agency, 401 M Street SW.,

-Washington, D.C. 20460, (202) 755-9190.
For information about the liability

requirements, contact Hugh Holman,
Economic Analysis Division, Office of
Planning and Evaluation (PM-220), U.S.
Environmental Protection Agency, 401 M
Street SW., Washington, D.C. 20460
(202) 755-2677.

SUPPLEMENTARY INFORMATION:

Authority
This regulation is proposed under the

authority of Section 1006, 2002(a), and
3004, of the Solid Waste Disposal Act,
as amended by the Resource
Conservationand Recovery Act of 1976
(RCRA), as amended, 42 USC § § 6905,
6912(a), and 6924.

Background
Section 3004(6) of the Resource

Conservation and Recovery Act of 1976
specifically requires EPA to establish
financial responsibility standards
applicable to owners and operators of
hazardous waste management facilities
as such standards may be necessary or
desirable to protect human health and
the environment. EPA proposed, on
December 18, 1978 (43 FR 58995, 59006-
7), financial requirements intended to
provide: (1) assurance that funds will be
available when needed to close
hazardous waste management facilities
properly and to monitor and maintain
hazardous waste disposal facilities after
closure; and (2) liability coverage for
injuries to people and property which
result from the operation of hazardous
waste management facilities.

The need for requirements for
financial assurance of closure and post-
closure care is indicated by the
numerous instances of environmental
damage resulting from abandonment of
facilities and other failure to provide for

closure and post-closure care in a timely
manner. (Several such cases are
described in the Background Document
for the financial requirements.) The
likelihood of failure to provide
adequately for closure and post-closure
care is increased by the fact that the
costs occur when the economic value of
the facility is diminished or nonexistent,
For some disposal facilities, post-closure
care must extend for decades beyond
the. operating life of the facility. EPA
believes that significant numbers of
owners and operators may lack the
ability to provide effectively for closure
and post-closure costs unless they make
provision for them during the active
operating life of the facility.

The Agency believes liability
requirements are necessary because of
the potential for damage to people and
property from hazardous waste
management operations, as indicated by
actual damage cases and the essential
nature of hazardous wastes. If the
facility owner or operator has
insufficient financial resources to pay
for damages, private parties or
government fay be forced to bear the
costs.

The basic purposes of the financial
requirements have not changed since
the original proposal, but the provisions
for achieving these purposes have been
expanded and altered as a result of
reanalyses following public comment on
the original proposal. As explained In
greater detail below, the revised
proposal would allow owners and
operators to choose from a number of
mechanisms in providing financial
assurance for closure and post-closure
care, including trust funds, surety bonds,
letters of credit, guaranties, a financial
test, and a revenue test for
municipalities. The provisions for the
one option that was available in the
original proposal, the trust fund, have
been restructured to be less burdensome
to owners and operators. Standard
forms for the financial istruments have
been added to the proposal.

The revised requirements for financial
assurance for closure and post-closure
care are proposed for inclusion in both
the general standards to be used in the
permitting of haiardous waste
management facilities (40 CFR Part 264)
and the interim status standards (Part
265). The headings and citations are
numbered for inclusion in Part 265 since
the regulations on cl6sure, post-closure
care, cost-estimating, and applicability
to which the proposed regulations must
refer have been promulgated only for
Part 265 (and appear in today's Federal
Register). For inclusion in Part 264, these
citations would be changed and other
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minor modifications would be made,
e.g., the requirement that the assurance
mechanisms be established by the
effective date of the regulations would
be dropped since the general standards
must be applicable to new facilities
seeking a permit after the effective date.

The revised proposal also adds a
liability insurance requirement for
facilities in interim status. The insurance
would cover damage claims resulting
from sudden accidents. The general
status liability requirements in the
original proposal, covering both sudden
and nonsudden events, are not part of
the reproposal, but the public comment
period for them is reopened, to run
concurrently with the comment period
for the reproposal.

Other portions of the original proposal
not included in the reproposal are: (1)
the requirements for estimating the costs
of closure and post-closure care, which,
with an "Applicability" section, are
promulgated in today's Federal Register,
(2) the transfer of ownership provisions,
which are dropped from these
requirements since this topic is more
appropriately covered by the
Consolidated Permit Regulations, 40
CFR Part 122, Subparts A and B, which
are promulgated today; and (3) the

-access and default provisions, which are
dropped since Sections 3007 and 3008 of
RCRA contain access and enforcement
provisions that apply to all regulations
under Subtitle C of RCRA, and the
Agency has decided that special
provisions for financial responsibility
requirements would be inappropriate.

;Applicability
The applicability of the financial

requirements for hazardous waste
facility owners and operators is set forth
in 40 CFR 265.140, which is promulgated
today. The proposed regulation, as
revised, includes amendments to
§ 265.140 to cover applicability of the
proposed financial requirements.
Essentially, the financial requirements
for closure and the liability requirements
would apply to owners and operators of
all hazardous waste facilities, and the
requirements for post-closure care
would apply only to owners and
operators of disposal facilities. States
and the Federal government are exempt
from the financial requirements.

Financial Assurance for Closure
Under Subpart G of the Part 265

regulations promulgated today, an
owner or operator of each hazardous
waste facility must prepare a closure
plan for the facility. The owner or
operator must also prepare a cost
estimate for closure of his facility at the
point in the facility's operating life when

the extent and manner of its operation
would make closure the most expensive,
as indicated by its closure plan: he must
adjust the estimate for inflation annually
and prepare a new estimate whenever a
change in the closure plan affects the
cost of closure (see § 265.142).

The originally proposed interim status
standard for financial assurance for
closure required that the owner or
operator make a cash deposit for the
entire amount of the closure cost
estimate into a closure trust fund on the
effective date of the regulations; the
general standard required an owner or
operator to make a cash deposit equal to
the cost estimate for closure, multiplied
by the appropriate "present value
factor," into a closure trust fund as a
condition of receiving a permit. The
present value factor accounted for
growth of the fund over operating life at
a 2 percent per annum real interest rate
(interest minus inflation). A number of
commenters said that owners and
operators of many facilities could not
afford to comply with these
requirements. They suggested that many
facilities would have to close,
exacerbating the expected shortfall in
hazardous waste management capacity.
The Agency believes that depositing the
full amount of the closure cost in the
trust at the beginning may cause
insolvency in a few cases representing a
relatively small percentage of capacity.
However, not being willing to risk
aggravating a possible capacity
shortfall, EPA proposes to allow the
closure trust fund to build up over the
expected life of the site or 20 years,
whichever period is shorter. The revised
proposed requirements for the trust fund
include provisions for adjusting the
annual payments in response to
inflation, changes in the closure cost
estimate, and changes in the value of
securities in the fund.

As noted above, the originally
proposed general standard for the trust
fund allowed adjustment of the lump-
sum amount to be deposited on the basis
that the fund would earn a real interest
rate of 2 percent. Some commenters felt
that this rate was too low, while others
felt it was too high. EPA agrees that a 2
percent real interest rate is too high.
Provisions of the revised proposal are
based on a zero real interest rate to
adequately account for the effects of
long-term inflation and trustee fees.
Based on long-term data, the Agency
believes that over an extended period,
the purchasing power of the deposited
funds is likely to be static, i.e., the
nominal interest realized will be
cancelled out by inflation and by trustee
fees.

The original proposal did not allow
reimbursement of the owner or operator
for closure expenses from the trust fund
until closure was completed to the
satisfaction of the Regional
Administrator. Commenters stated that
this provision imposed hardship on
owners and operators since they would
have to pay out twice for closure before
being reimbursed. The Agency agrees
that it would be preferable to reimburse
owners and operators as closure is
accomplished. Under the revised
proposal the owner or operator would
be reimbursed for closure bills
submitted before closure was completed
if the Regional Administrator found
them to be in accordance with the
closure plan and if the amount
remaining in the trust fund after such
payment would be at least 20 percent of
the amount in the fund when closure
began. The 20 percent remaining would
provide reasonable financial assurance
for closure activities that may be found
to be necessary after the owner or
operator and an independent registered
professional engineer have certified that
closure was completed in accordance
with the closure plan. The Regional
Administrator must release all funds
within 30 days of receiving such
certifications unless he has reason to
believe closure was not done according
to the closure plan.

EPA received numerous comments,
especially from industry, suggesting that
other financial assurance mechanisms in
addition to the trust should be allowed.
Commenters stated that allowing only
trust funds is unnecessary and
financially burdensome. The Agency
now proposes to allow a number of
mechanisms including surety bonds,
letters of credit, guaranties, and tests of
financial strength, as well as trust funds.

EPA's major concern with respect to
surety bonds has been that they could
be quickly cancelled and thus did not
assure coverage of closure. As the
Agency has gone through the process of
revising its proposed regulations,
however, it has learned that
cancellation provisions that assure
coverage of closure may be obtainable
by the regulated community. The surety
bond provisions in the reproposal
include two cancellation clauses. First,
the owner or operator and EPA must
receive 90 days' notice of cancellation
from the surety company; during this
time, if the owner or operator is unable
to establish other financial assurance,
the Agency may order closure. A second
clause requires that the bond must
remain in effect until completion of
closure once closure begins or is ordered
to begin by the Regional Administrator.
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EPA believes that these provisions
would make the surety bond an
acceptable alternative mechanism.

A bank letter of credit assures.that a
bank will make available a specific sum
of money over a specific time period on
behalf of its customer to the party
(beneficiary) in whose favor the letter is
written. The beneficiary can draw on.
the credit by presenting documents
specified in the letter. Under th6
proposed regulation, a letter of credit,
payable to the Regional Administrator,
would be obtained by a-facility owner or
operator in the amount of the closure
cost estimate. The letter of credit would
contain an automatic one-year
extension clause; if the bank decides not
to renew the credit, it must give 60 days'
notice to the RegionalAdministrator
and the owner or operator. If the owner
or operator fails to establish other
financial assurance during this period,
or if the owner or operator fails to carry
out closure in accordance with the
closure plan, the Regional Administrator
could draw on the credit the funds
would go into an escrow account from
which closure bills would be paid.

The revised proposal includes a
financial test consisting of criteria for
net worth, net working capital, and level
of indebtedness. By meeting these
criteria, firms could satisfy the
requirement for financial assurance for
closure. The purpose of the test is not to
predict whether a firm will go bankrupt
but rather to indicate whether it will
have adequate funds to establish a trust
fund or other allowableinsfrument to
provide financial assurance for closure
if its financial position deteriorates
beyond the acceptable levels.

Under the proposed regulation an
entity meeting the financial test may
guarantee another entity's compliance
with the closure regulations, and this
guarantee would qualify as financial
assurance for closure.

For reasons explained in the preamble
to 40 CFR Parts 264 and 265, facilities
owned or operated by States or the
Federal government are exempt from
financial requirements under
§ 265.140(c). Since local governments
can, and sometimes do, become
insolvent, however, the Agency has
included a simple revenue test for
municipalities in the reproposed

- regulation.
For added flexibility, the revised-

proposal explicitly.allows an owner or
operator to combine instruments (e.g.,
coverage of half the closure cost
estimate by a trust fund, half by a letter
of credit), cover more than one facility
with a single mechanism, or cover both
closure and post-closure care with a
single mechanism.

-Under the originally-proposed interim
status standards, the Regional
Administrator could allow partial
compliance withthe financial assurance
requirements if full compliance would
render the owner or operator insolvent.
This provision is not included in-the
revised proposal since it could work
against the main function, of the
requirements as minimum standards for
financial responsibility on the part of
owners and operators. It would also
impose a severe administrative burden
on the Agency, since the financial status
of owners and operators applying for
such-relief would have to be evaluated.
Furthermore, EPA believes that by
changing the trust fund to make it a less
costly mechanism, and by providing for
other financial mechanisms which, for
many owners and 6perators, may be
considerably cheaper-to use than the
trust fund, any need for such a provision
is substantially reduced.

Financial Assurance for Post-Closure
Care -.

Subpart G of the Part 265 regulations
promulgated today requires that an
owner or operator of each hazardous
waste disposal facility prepare a plan
for 30 years of post-closure care.-The
owner or operator must prepare, and
keep current, a cost estimate for 30
'years of post-closure care of the facility
(see § 265.144).
- The original proposed regulation for
financial assurance for post-closure care
required establishment of a trust fund
built up over the life of the facility.
Assurance of post-closure care -for 20
years was required since the basic
period of post-closure care under the
proposed post-closure regulations was
20 years. Again, a 2 percent'real interest
rate was assumed in directing the
calculation of the amount to be paid in.
The issues and comments received on
the post-closure trust fund requirements
were very similar. to those received on
the closure trust requirements. The
Agency's response in the revised
proposal is very much the same, and
thus the post-closure trust provisions are
quite similar to those of the closure trust
provisions as revised. The owner or
operator would'be reimbursed for post-
closure costs if thiey are in accordance.
with the post-closure plan. At-the end of
30 years of post-closure care (or earlier
if the Regional Administrator reduces
the post-closure care period required of
the facility), any funds remaining in the
trust would be returned to the owner or
operator.
. In the Tevised proposal surety bonds

and letters of credit have-been added as
acceptable financial instruments for
assuring post-closure 'care. These may

be written so that they assure lump-sum
post-closure funds at closure, or they
may assure that the funds will be
available at any point during the post-
closure period should the owner or
operator default. A financial test,
guaranty, and a revenue test for
municipalities are also being allowed as
means of assuring post-closure care.

Mechanisms for Financial Assurance
Suggested But Not Included

All the basic methods for providing
financial assurance that have been
added since the original proposal were
among those suggested by commenters
on the original proppsal. There were a
number of other mechanisms suggested
that are not in the reproposal, however,

The escrow account has been
considered by the Agency, but was not
included in the reproposal because it
would require the Regional
Administrator to become a signatory to
the agreement and might present other
administrative burdens without offering
significant advantage over the other
instruments allowed. The escrow
account is used in the reproposed
regulations as a means of holding funds
following a default, since this use of
escrows does not invole the Regional
Administrator as a signatory.

A national fund based on assessments
on owners and operators and used to
cover defaults was suggested by several
commenters. Use of such a method
would clearly require special legislation.
EPA is considering proposal of
legislation for a national fund that may
include coverage of defaults in providing
post-closure care, as well as coverage of
post-closure liability.

Other mechanisms suggested Included
pledges of securities, liens against land
and real improvements, Interest-bearing
accounts in financial institutions, and
sinking funds. These were not included
because the Agency concluded that they
suffered from one or more of the
following shortcomings: their status is
uncertain in the event of financial
failure; they would impose unreasonable
administrative burdens on the Agendy;
they could be cancelled quickly,
providing no long-term guarantee of
financial assurance: or they depend on
long-term solvency of the owner or
operator.
Liability Requirements

The reproposal includes an interim
status requirement for liability insurance
during operating life. Under this
requirement an owner or operator of
each hazardous waste treatment,
storage, or disposal facility must show
evidence of a minimum of $1 million of
liability insurance per occurrence per
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firm with a $2 million annual aggregate,
'for sudden and accidental occurrences
(exclusive of legal defense costs].

EPA today also reopens the comment
period on the general standards for
liability coverage proposed December
18,197a (43 FR 59007]. The proposed
general standards differ from the interim
status requiement proposed today, for
reasons discussed below, the final
general standars and interim status
standards will be revised in
promulgation to make them consistent
as far as insurance for sudden accidents
is concerned.

The general standards proposed in
December 1978 required each owner or
operator to maintain liability insurance
for both sudden and accidental
occurrences and for nonsudden and
accidental occurrences. The interim
status regulations proposed at that time
did not include any insurance
requirement. Though cognizant of the
need for financial responsiblity for third-
party claims during interim status, EPA
was concerned that liability insurance
would not be made available to
facilities managing hazardous waste
until they could shaw compliance with
permit requirements. Analysis
performed since the December 1978
proposal suggests that many firms
following good business management
practices already possess liability
insurance covering sudden accidents.
Other firms that follow good
management practices should easily be
able to increase their coverage to the
requisite amount or to obtain coverage
in the event that they do not currently
carry such insurance.

Sudden accidents that cause damage
to third parties are clearly a possibility
during the operation of a hazardous
waste management facility. An analysis
of the 90 incidents of damage occurring
on hazardous waste management sites
in the EPA damage report files showed
that damage occured from sudden
events in 15 of the incidents. Facilities
involved in sudden accidents were both
"on-site" (adjacent to manufacturing
facilitiesi and off-sife, and were owned
by small, independent operators as well
as by large corporations.

The analysis of liability coverage has
confirmed that coverage for nonsudden
occurrences may not be available at this
time to all firms prior to compliance
with permit requirements. Most
insurance companies, do not currently
provide coverage of nonsudden
occurrences; most that do provide
coverage restrict it to their clients who
are large and well-managed.
Consequently, for the interim status
period, the Agency has decided to
propose that insurance coverage be

required, but only for damages from
sudden and accidental incidents.

The analysis suggests that the
required insurance can be obtained at a
reasonable cost. The cost of liability
insurance varies considerably with the
inherent risk of the activity insured, the
management practices of the firm, and
the past accident record of the firm. The
cost of annual coverage for sudden
accidents is likely to range from $10-
20,000 for a small "average risk" waste
disposal firm (with annual revenues of
$1 million or less] and would increase,
though at a decreasing rate, for larger
sized firms. This cost of coverage is
estimated to be 1-3 percent of annual
revenues for small firms. If a small firm
is deemed to pose greater risks,
however, it could end up paying 5-10
percent of its revenues for insurance. A
large high-risk waste disposal firm is
likely to pay less than I percent of its
revenues for insurance coverage.
Additionally, the cost of coverage for a
firm that only stores waste should be
less than the cost of coverage for waste
disposal firms. The Agency believes that
the firms that do not currently have this
coverage or do not have it in the
requisite amount should be able to
secure it at reasonable cost.

In addition to not requiring coverage
for nonsudden, events, the liability
insurance requirement for the interim
status period proposed here differs from
the previously proposed general
standards in several respects-

The amount of insurance coverage
required for sudden incidents is $1
million per incident instead of the S5.
million per incident specified in the
proposed general standard. Many
commenters on the proposed general
standard argued that $5 million was too
high, and that there have been no
representative settlements in this
amount. In response to these comments,
EPA has reconsidered the required level
of coverage. An extensive analysis of
the Agency's damage report files
identified only one incident where
damage caused by a sudden occurrence
was estimated. The damages in this
incident were $216,500 (1979 dollars).
Insurance industry representatives
informed EPA that small firms might
typically maintain coverage for sudden
events in an amount ranging from
$300,000 to $1 million. Finally, EPA
contacted four States (Washington.
Oregon, Oklahoma, and Kansas] known
to require insurance for hazardous
waste management facilities, and found
that the amount of insurance required
by these States ranges from $300,000 to
$1.2 million. On the basis of these
findings, EPA is proposing to require $1

million of liability insurance per
incident.

Many commenters on the proposed
general regulations argued that EPA
should not specify any one amount of
required insurance coverage, that the
amount should be decided on a case-by-
case basis after a review of the degree
of risk posed by the operations of a
hazardous waste management facility.
EPA agrees that the degree of risk is of
signal importance in setting an
appropriate level of insurance coverage.
EPA believes that $1. millior is a
reasonable minimum level of coverage
for sudden and accidental occurrences
for all firms managing hazardous
wastes, and that many firms will choose
to obtain coverage in greater amounts
based on the risks inherentin their
operations. EPA also believes that the
premiums paid by facility owners and
operators for a given level of coverage
will reflect the degree of risk posed by
the operations of the facility.

Under today's proposal. liability
insurance is to bemaintained on a per
firm basis rather than a per site basis.
accompanied by an annual aggregate
liability limiL Many connenters on the
proposed general standards requested
clarification on this point. Liability
insurance is required on a per firm basis
rather than a per site basis because
insurance companies generally provide
coverage to all facilities owned or
operated by a firm under a single policy.
The insurance industry provides
coverage in thi mannerbecause
through the use of an annual aggregate
they are able to takeinto account the
risk of multiple accidents occurring at a
firm which owns one or more facilities.
Having reviewed prior damage incident
histories, the Agency believes that an
annual aggregate twice that of the
liability limit per occurrence will
provide adequate coverage for sudden
accidents.

The amount of liability insurance
carried must exclude legal defense
costs. Legal defense costs are excluded
from the liability limits because the
costs of legal defense could be
considerable and, if included in the
limits, could consume the major portion
of insurance coverage and leave little
coverage for actual damages. The
exclusion of legal defense costs is also
consistent with standard comprehensive
general liability policies.

An added requirementis that the
deductible in the insurance policy must
not exceed 5 percent of the perincident
limit of liability of the policy. A
maximum limit has been placed on the
deductible in order to prevent firms from
carrying a policy with a deductible so
high as to render any insurance
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coverage ineffective, due to the
underlying inability of the firm to meet
its obligations under the deductible.

Finally, self-insurance is not permitted
as an alternative to liability insurance
during interim status. Self-insurance, as
proposed in the December 1978 general
standards, was defined as the absence
of insurance and the sufficiency of
equity to cover potential claims. The -
Agency believes that most if not all
firms currently carry or can obtain
comprehensive general liability policies
and hence sees nio need to allow self-
insurance for the interim status period.

Use of State-Authorized Mechanisms
In the original proposal the Agency

did not address the problem of
differences between State and Federal
financial requirements which potentially
might cause problems to owners or
operators. No such problem would
develop in States that receive
authorization to operate a hazardous
waste regulatory program in-lieu of the
Federal program, since only the State's
requirements would apply. Some States,
however, may not ieek or obtain
Federal authorization, and, for others,
authorization may be delayed. In such
States the owners and operators would
be subject to Federal hazardous waste
regulations and also to any State
hazardous waste regulations that are in
effect. To avoid causing unnecessary
burdens on owners and operators, the
Agency has included provisions in the
revised proposal that would allow
owners dr operators to use State-
authorized mechanisms to meet the
Federal financial requirements if such
mechanisms provide assurances that are
substantially equivalent to that of
mechanisms specified in the" Federal
requirements.

Also, to the extent that a State
assumes legal or financial responsibility
for closure, post-closure care, or liability
coverage for a facility, the owner and
operator would be exempt from the
respective Federal financial
requirements.
Comments Requested on Financial
Assurance for Closure and Post-Closure
Care

' In response to many comments on the
original proposed regulation on financial
assurance for closure and post-closure'
care, the Agency is proposing a greatly
expanded regulation. The main
objective has been to allow means in
addition to trust funds which would be
effective in assuring availability of
needed funds. EPA has limited
experience regarding financial
mechanisms, however. The Agency
wishes to receive, and expects to benefit

greatly from, public review of this entire
revised proposal. Furthermore, the
Agency requests comments on the
following-specific matters:

* The revised proposal allows the
closure trust fund to be built up in
annual payments over the life of the
facility, or 20 years, whichever period is
shorter. Does the benefit of lowering the
cost of compliance with the financial
requirement outweigh any reduction in
-financial assurance caused by the
lengthy pay-in period?

4 What kinds of owners or operators
of hazardous waste facilities-are likely
to be able to obtain letters bf credit and
surety bonds? Can the requirements for
these instruments be altered in a way
that will increase their availability
without reducing their effectiveness?

- What has been the experience of
other governmental entities with
collecting on surety bonds and letters of
credit in the event of a default? Has
experience led any governmental body

6 to prefer one type of financial
instrument over another in terms of
reliability and ease of administration?
What kinds of arrangements do banks
and other financial institutions usually
make to hold funds pending the outcome
of legal determinations of default?

- Are the proposed financial test
revenue test, and guaranty effective
means of financial assurance? Are the
criteria accurate measures of financial
health? Are there relatively simple
alternatives or substitutes for the.
-criteria which promise greater accuracy
or reliability? Is there empirical I
evidence available which would justify
making the proposed financial tests
more or less stringent? Should private
bond-rating services be considered as
an alternative to the revenue test for
municipalities or added as an element of
the test?

* The Agency has considered escrow
accounts as mechanisms for financial
assurance and has tentatively decided
that they are likely to present undue
administrative burdens to the Agency
without offering significant advantages
over the other instruments allowed in
the regulations; Comments are
nonetheless invited on the idea of
adding escrow accounts to the list of
allowed instruments.

* The revised proposal allows for use
of a single financial-mechanism to
provide financial assurance for closure
and/or post-closure care of multiple
facilities. How useful is this provision to
the regulated community? Will it pose
administrative problems to the Regional
Offices in cases where facilities in more
than one Region are covered by a single
financial instrument?

* Suggestions and information on
o.ther possible mechanis~ns, or on
different versions of the instruments
already allowed, will be welcomed. The
utility of such suggestions will be
maximized by providing concrete
examples of the form and operation of
the instruments as well as an argument
as to how they will succeed in meeting
the problems of providing financial
assurance for closure and/or post-
closure care at a hazardous waste
facility.

* EPA has been considering
'proposing legislation for a'national fund
that would provide financial assurance
for post-closure care. Under such an
approach, owners or operators of
hazardous waste disposal facilities
would pay into a national fund which
would then be used to pay for post-
closure care at bankrupt facilities,
Comments are invited on whether this
approach might be less costly than the
proposed requirements for financial
assurance for post-closiwe care.

* Forms for the trust instruments,
surety bonds, letters of credit, and
guarantees allowed in this revised
proposal are included in these
regulations in Appendices lI-VIII. The,
Agency would prefer to require the use
of such forms in order to simplify review
of the instruments and administration of
the regulations. Aie there errors of
commission or omission in the language
of the spe'afic forms which may Impede
or prevent them from accomplishing the
goals intended? Would changes in the
language or requirements of the specific
forms increase their availability to the
regulated community without reducing
their reliability? How can the costs of
the instruments be minimized further?

Comments Requested on Liability
Requirements

EPA also invites comments on several
issues pertaining to the interim status
liability requirement proposed today,
and reopens the comment period on the
general standard for liability coverage
proposed December 18,1978 (43 FR
59007).

EPA invites comment on the following
specific issues, as well as on any other
issues raised by the proposed liability
requirements:

* Should te Agency require
insurance coverage for nonsudden and
accidental occurrences during the
interim status period?

* Will the insurance industry provide
such coverage?

* Will such coverage be available on
a continuing basis, or may the insurance
industry withdraw such coverage In the
event of large damage suits?
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* Is it desirable to allow the use of
financial responsibility mechanisms
such as indemnity funds as alternatives
to liability insurance for either sudden
or nonsudden occurrences? How would
such alternatives work?

* Is the amount of coverage specified
in the regulations appropriate?

• Can we tailor the amount of
required insurance to reflect better the
degrees of risk posed by the operations
of particular sites? How can this be
done?

* What will the likely annual cost of
insurance be for nonsudden incidents?

* Will all firms be able to afford
insurance for nonsudden incidents?

• Can a useful self-insurance
alternative be specified which will
ensure financial responsibility? What
criteria should be used in qualifying self-
insurers? What should be the allowable
level(s) of self-insurance?

* EPA has obtained information on
the above issues relating to liability
requirements since the original proposal
and has included the information as an
appendix to the Background Document
for the financial requirements. The
Agency requests comments on this
information as well as on the rest of the
Background Document.

Background Document
Copies of the Background Document

prepared in support of this revised
proposed rule are available for review in
all EPA Regional Office libraries and in
the EPA headquarters library (Public
Information Reference Unit] Room 2404,
Waterside Mall, 401 M Street. SW,
Washington, D.C.
Economic, Environmental, and
Regulatory Impacts

In accordance with Executive Order
11821, as amended by Executive Order
11949, and OMB Circular A-107, EPA
policy as stipulated in 39 FR 37419,
October 21, 1974, and Executive Order
12044, respectively, analyses of the
economic, environmental, and
regulatory impacts are being performed
for the entirety of Subtitle C, Hazardous
Waste Management. Copies of the draft
documents covering the proposed
requirements for financial assurance of
closure and post-closure care are
available for review in the EPA libraries
noted above. The impacts of the liability
requirement in this reproposal are not
covered in the present drafts but will be
covered in subsequent drafts.

Dated May 2.1980.
Douglas M. Costle,
Administrator.

It is proposed to amend 40 CFR Part
265 by revising § 265.140(a) and (b), and

adding §§ 265.141, 265.143, 265.145,
265.146, 265.147, and Appendices I-VIII
It is also proposed that the same
provisions, with changes in section
numbers and other minor modifications,
will be included in Part 264.

Subpart H-Financial Requirements

§ 265.140 Applicability.
(a) The requirements of §§ 265.142,

265.143, 265.146, 265.147, and 265.149
apply to owners and operators of all
hazardous waste facilities, except as
provided otherwise in this section or in
§ 265.1.

(b) The requirements of §§ 265.144
and 265.145 apply only to owners and
operators of disposal facilities.

§ 265.141 Definitions.
When used in Part 265, the following

terms have the meanings given below:
(a) "Assets" means debit balances

carried forward upon a closing of books
of account representing property values
or rights acquired that are recognized
and measured in conformity with
generally accepted accounting
principles.

(b) "Current assets" means cash and
other assets that are reasonably
expected to be realized in cash or sold
or consumed during the normal
operating cycle of a business or within
one year, if the operating cycle is shorter
than one year.

(c) "Current liabilities" means
liabilities expected to be satisfied by
either the use of assets classified as
current in the same balance sheet or the
creation of other current liabilities; or
those expected to be satisfied within a
relatively short period of time, usually
one year.

(d) "'Liabilities" means obligations
carried forward upon a closing of books
of account that are recognized and
measured in conformity with generally
accepted accounting principles.

(e) "Marketable securities" means
securities that are traded on recognized
established securities markets where
there are independent bona fide offers
to buy and sell and where payment will
be received in settlement of a sale
within a relatively short time
conforming to trade custom.

(f) "Net working capital" means the
excess of current assets over current
liabilities.

(g) "Net worth" means the excess of
total assets over total liabilities and is
equivalent to owner's equity.

(h) "Standby letter of credit" means
an irrevocable engagement by an issuing
bank, at the request of an owner or
operator, that it will honor demands for

payment made by the U.S.
Environmental Protection Agency for
the period of the letter of credit and
under terms specified for letters of credit
in these regulations.

(i) "Surety bond means a contract by
which a surety company engages to be
answerable for the default or debts by
an owner or operator on responsibilities
relating to closure or post-closure care,
and agrees to satisfy these
responsibilities if the owner or operator
does not, in accordance with the terms
specified for surety bonds in these
regulations.

(j) 'Total-liabilities-to-net-worth
ratio" means the value of total
liabilities, which includes the sum of
short-term and long-term obligations,
divided by the value of net worth.

(k) 'Trust fund" means a fund
established by an owner or operator and
held by a financial institution as the
trustee with a fiduciary responsibility to
carry out the terms of thetrust as
specified in these regulations for the
benefit of the U.S. Environmental
Protection Agency.

§ 265.143 Financial assurance for facity
closure.

By the effective date of these
regulations, an owner or operator of
each facility must establish financial
assurance for closure of the facility. He
must choose from among the following
options:

(a) Closure trust fiud.
(1) The owner or operatormay

establish a closure trust fund. The
trustee must be a bank or other financial
institution. The beneficiary of the trust
fund must be the US. Environmental
Protection Agency.

(2) The trust agreement must be
executed on EPA Form 8700-15 (see
Appendix I). The owner or operator
must send the properly executed trust
agreement to the Regional Administrator
by certified mail within 10 days after the
effective date of the agreement.

(3) Replacement of a trust fund with
another form or forms of financial
assurance allowed in this section must
be preceded by the written consent of
the Regional Administrator. The owner
or operator must report any change of
trustee to the Regional Administrator
within 10 days after such a change
becomes effective.

(4) Payments to the trust fundmust be
in cash or marketable securities. The
value of each security must be
determined in accordance with the
Internal Revenue Service method for
valuing securities for estate tax
purposes (26 CFR 20-2031-2]. In all
valuations of the trust fund for purposes
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of these regulations, securities must be
valued by this IRS method.

(5) Payments to the closure trust fund
must be made annually over the
operating life of the facility as estimated
in the closure plan (§ 265.112(a)) or 20
years, whichever period is shorter;, this
period is hereafter referred to as the
"pay-in" period. The first payment must-
be equal to the adjusted closure cost
estimate (see § 265.142) divided by the
pay-in period in years. The first payment
must be made by the effective date of
these regulations. Subsequent payments
must be made no later than 30 days after
each anniversary date of the first
payment. The trust agreement must
require the trustee to notify the Regional
Administrator by certified mail within 5
days after the end of the 30-day period if
he does not receive payment within such
period. Upon receiving such notification,
the Regional Administrator niay order
the facility' to begin closureunless the
owner or operator has established other
financial assurance as allowed in this
section.

(6) The owner or operator must adjust
the amount of each annual payment
after the first one by multiplying the
amount of the previous year's payment
by the inflation factor calculated in
accordance with § 265.142(c).

(7) If a new closure cost estimate is
prepared in accordance with
§ 265.142(b), the next annual payment
must be calculated as follows:

Step 1-Divide the adjusted closure
cost estimate by the number of years in
the pay-in period as of the effective date
of these regulations.

Step 2-Multiply the result by the
number of payments made to the fund.

Step 3-From the result of step 2
subtract the current value of the fund.
The result is the amount which needs to
be distributed over the remaining pay-in
period.

Step 4-Divide the result of step 3 by
the remaining years in the pay-in period.

Step 5-Add the result of step 4 to the
result of step I to obtain the new
payment.
(For an example of this calculation, see
Appendix I.)

(8) The owner or operator must
determine the value of the trust fund
each year within 30 days prior to the
date each annual payment is due to be'
made. If the total value of the fund has
decreased since the previous year's
valuation, the next payment must be
calculated using the steps in paragraph
(a)(7) of this section. The owner or
operator may also use the calculation in.
paragraph (a)(7) to determine his next
payment if the value of the fund has
increased. If the value of the fund "

exceeds the total amount of the adjusted
closure cost estimate, the owner or
operator may submit a written request
to the Regional Administrator for
release of the amount in excess of the
adjusted closure cost estimate. This
request must be accompanied by a
written statement from the trustee
confirming the value of the fund.

(9) An owner or operator may
accelerate payments into the trust fund
or he may deposit the full amount of the
closure cost estimate at the time the
fund is established, but the trust fund
must be valued annually and its value
must be maintained at no less than the
value that the fund would have had if
annual payments had been made as
specified in paragraphs (a)(5)-8) of this
section.

(10] If an owner or operator
establishes a closure trust fund after the
effective date of these regulations,
having initially used one of the other
mechanisms specified in this section, his
first payment must be in the amount that
the trust fund would have contained if it
had been established on the effective
date of these regulahons in accordance
with the requirements of this section.

(11) If the operating life of a facility
extends beyond the maximum 20-year
pay-in period, the owner or operator
must determine the value of the trust
fund every year after the 20th year until
closure bbgiris. Whenever the closure
cost estimate changes during this period
in accordance with § 265.142 (b) or (c),
the owner or operator must compare the
new estimate with the latest annual
value of the fund. If the value of the fund
is less than, the amount of the adjusted
closure cost estimate, the owner or.
operator must deposit cash or
marketable securities into the fund so
that its value equals the amount of the
estimate. Such payment must be made
within 60 days of the change in the
closure cost estimate. If the value of the
fund is greater than the total amount of
the adjusted closure cost estimate, the
owner or operator may submit a written
request to the Regional Administrator
for release of funds in excess of the
estimate. This request must be
accompanied by a written statement
from-the trustee confirming the value of
the fund.(12) Within 30 days after receiving a
request from the owner or operator for
release of excess funds as specified in
paragraphs (a) (8) and (11), the Regional
Administrator must direct the trustee in
writing to release such excess funds to

'the owner or operator unless the
Regional Administrator finds hat the
closure cost estimate was not prepared
and adjusted in accordance with
§265.142. ,

(13) An owner or operator may
request reimbursement for closure
expenditures by submitting Itemized
bills to the Regional Administrator.
Within 30 days after receiving bills for
closure activities, the Regional'
Administrator must direct the trustee In
writing to pay those bills which the
Regional Administrator determines to be
in accordance with the closure plan or
are otherwise justified. Such payments
must be made so long as the value of the
fund after payment is at least 20 percent
of the value that the fund had before any
closure bills were paid.

(14) If an owner or operator
substitutes another form or forms of
financial assurance specified In this
section for all or part of the trust fund,
he may apply to the Regional
Administrator for release of funds from
the trust fund. Within 30 days after
receiving such request, the Regional
Adninistrator must direct the trustee in
writing to release the excess funds to
the owner or operator.

(15) The terms of the trust must
require the trustee to make
disbursements as specified In this
paragraph. The, trustee will disburse
monies from the trust fund to parties
designated by the Regional
Administrator upon written notification
from the Regional Administrator that:

(i) The value of the trust fund exceeds
the amount of the adjusted closure cost
estimate; or

(ii) The itemized bills are In
accordance with the approved closure
plan or are otherwise justified, and they
must be paid if the value of the trust
fund after such payment is at least 20
percent of the value that the fund had,
before any closure bills were paid; or

(iii) The owner or operator has
established other financial assurance for
closure as allowed in this section for
part or all of the trust fund; or

(iv) There has been a legal
determination, a copy of which Is
attached to this notification, of a
violation of the closure requirements of
these regulations rendered In a
proceeding brought pursuant to Section
3008 of RCRA.

(16) The trust agreement must require
the trustee to release all funds remaining
in the trust fund to the owner or
operator upon receipt from him of the
original or an authenticated copy ofthe
Regional Administrator's letter,
specified in paragraph (h) of this section,
notifying the owner or operator that he
is no longer required to comply with the
requirements of this section for
financially assuring closurb of the
facility. I I

(b) Surety bondguaranteeing
performance of closure. (1) An owner or
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operator may meet the requirements of
this section by obtaining a surety bond
guaranteeing performance of closure. A
surety company issuing a bond in
accordance with these regulations must,
at a minimum, be authorized to do
business in the United States and be
certified by the U.S. Treasury
Department, in Circular 570, to write
bonds in the penal sum of the bond to be
issued. The obligee of the bond must be
the U.S. Environmental Protection
Agency.

(2) The bond must be executed on
EPA Form 8700-16 (see Appendix III).
The terms of the bond must provide that
the surety will send the properly
executed bond to the Regional
Administrator by certified mail within
10 days after the effective date of the
bond.

(3) The surety bond must guarantee
that the owner or operator will perform
facility closure in accordance with the
closure plan. The surety bond must be
written in an amount equal to or greater
than the adjusted closure cost estimate
(see § 265.142). The surety bond must be
written so that whenever closure
activities begin or are ordered to begin
by the Regional Administrator during
the term of the bond, the bond coverage
includes completion of closure in
accordance with the closure plan.

(4) If the closure cost estimate
increases beyond the amount of the
penal sum of the bond, the owner or
operator must, within 30 days of such
increase in the estimate, cause the penal
sum of the bond to be increased or
obtain other financial assurance, as
specified in this section, to cover the
increase. If the closure cost estimate
decreases, the penal sum of the bond
may be reduced to the amount of the
adjusted closure cost estimate. At the
request of the owner or operator, the
Regional Administrator must send
written notice to the surety of any
reduction in the required penal sum
within 30 days after receiving the
request.

(5) The terms of the surety bond must
provide that the surety company may
cancel the bond by sending notice to the
owner or operator and to the Regional
Administrator by certified mail.
Cancellation must not be effective for at
least 90 days after the Regional
Administrator receives the notice. The
owner or operator, within 5 days of
receiving a notice of cancellation from
the surety, must notify the Regional
Administrator by certified mail that he
has received such a notice. The owner
or operator may cancel the bond by
providing 30 days' notice to the surety
company if the Regional Administrator
has given prior written consent based on

his having received evidence of other
financial assurance as specified in this
section.

(6) Thirty days after receiving a notice
of cancellation from the surety the
Regional Administrator may order the
owner or operator to begin closure
unless the Regional Administrator has
received evidence of other financial
assurance as specified in this section.

(7) A surety becomes liable on a bond
obligation only when a proceeding
brought pursuant to the provisions of
Section 3008 of RCRA has determined
that the owner or operator has violated
the closure requirements of these
regulations. The terms of the bond must
require that, following such a
determination, the surety must-

(i) Complete closure of the facility in
accordance with the closure plan; or

(ii) Pay the amount of the penal sum
into an escrow account as directed by
the Regional Administrator.

(8) The Regional Administrator must
direct the depositary of an escrow
account established under paragraph
(b)(7)(ii) of this section to disburse funds
to designated parties for the purpose of
completing closure.

(c) Standby letter of credit assuring
funds for closure. (1) An owner or
operator may meet the requirements of
this section by obtaining an irrevocable
standby letter of credit. The letter must
be written in favor of the Regional
Administrator of the U.S. Environmental
Protection Agency and must be for a
period of at least one year. The letter of
credit may be issued by any bank which
is a member of the Federal Reserve
System.

(2) The letter of credit must be
executed on EPA Form 8700-17 (see
Appendix IV. The terms of the letter
must provide that the issuing bank will
send the properly executed letter of
credit to the Regional Administrator by
certified mail within 10 days after the
effective date of the letter.

(3) The credit must be issued for at
least the amount of the adjusted closure
cost estimate (see § 265.142).

(4) If the closure cost estimate
increases beyond the amount of the
credit, the owner or operator must,
within 30 days of such increase in the
estimate, cause the amount of the credit
to be increased or obtain other financial
assurance, as specified in this section, to
cover the increase. If the closure cost
estimate decreases, the credit may be
reduced to the amount of the adjusted
closure cost estimate. At the request of
the owner or operator, the Regional
Administrator must send written notice
to the issuing bank of any reduction in
the required credit within 30 days after
receiving the request.

(5) The letter of credit must contain a
clause providing for automatic annual
extensions of the credit, subject to 60
days' written notice by the issuing bank
to both the owner or operator and the
Regional Administrator, by certified
mail, of the bank's intention not to
renew the credit. The owner or operator,
within 5 days of receiving notice of
nonrenewal from the bank, must notify
the Regional Administrator by certified
mail that he has received such a notice.
The owner or operator may cancel the
letter of credit by providing 30 days'
notice to the issuing bank if the Regional
Administrator has given prior written
consent based on his having received
evidence of other financial assurance as
specified in this section.

(6) Thirty days after receiving a notice
of nonrenewal from the bank the
Regional Administrator may draw upon
the credit up to the full amount of the
credit unless he has received evidence
that the owner or operator has
established other financial assurance as
specified in this section. If the Regional
Administrator draws upon the letter of
credit following a notice of nonrenewal,
the issuing bank must, under the terms
of the letter, deposit the amount of the
draft immediately and directly into an
interest-bearing escrow account.
Disbursements from the escrow account
must be made in the same manner as
specified for trust funds in paragraphs
(a)(12)-(16) of this section.

(7) If the closure cost estimate
increases beyond the amount of the
funds in the escrow account, the owner
or operator must, within 30 days of such
increase, add to the account or establish
other financial assurance as specified in
this section to cover the increase. If the
owner or operator fails to do so, the
Regional Administrator may order him
to begin closure.

(8) The Regional Administrator may
otherwise draw upon the letter of credit
only upon a legal determination of a
violation of the closure requirements of
these regulations rendered in a
proceeding brought pursiant to the
provisions of Section 3008 of RCRA. The
terms of the letter must provide that, if
the Regional Administrator draws upon
the letter of credit following such a
determination, the issuing bank will
immediately and directly deposit the
amount of the draft into an interest-
bearing escrow account. The letter must
require the escrow depositary to
disburse monies from the escrow
account to persons designated by the
Regional Administrator to complete
closure of the facility.

(d) Use of more than one type of
financidlinstrument. An owner or
operator may meet the requirements of

33267



33268 Federal Register / Vol. 45, No. 98 J Monday, May 19, 1980 / Proposed Rules

this section by establishing more than
one type of financial instrument. These
instruments are limited to a trust fund,
surety bond, or letter of credit as
specified in paragraphs (a), (b), and (c),
respectively, of this section (e.g., a letter
of credit may assure half the closure
cost and a trust fund the remaining half).

(e) Financial test and guaranty for
closure. (1) An owner or operator may
meet the requirements of this section by
having all of the following financial
characteristics:

(i) At least $10 million in net worth in
the United States.

(ii) A total-liabilities-to-net-worth
ratio of not more than three.

(iii) Net working capital in the United
States of at least twice the adjusted
closure cost estimate (see § 265.142).

(2) These characteristics must be
demonstrated in a financial statement
which has been-audited by an
independent certified public accountant
and which contains unconsolidated
balance sheets dated no more than 140
days prior to the current date. The
owner or operator who intends to use a
financial test to meet both closure and
post-closure requirements for a single
facility or to meet closure and/or post-
closure requirements for more than one
facility must indicate in the statement
which requirements for which facilities
are to be met through the financial test
and must demonstrate thathis net
working capital in the United States is
at least twi6e the sum of all the adjusted
estimates-of closure and post-closure
costs to be covered by the financial test.
The owner or operator must have the
financial statement available at the
facility and must provide data from the
statement if requested as part of annual
reports to the Regional Administrator
under § 265.75.

(3) If at any time during the operating
life of the facility the owner or operator
fails tomeet the requirements of
paragraph (e)(1) of this section, he must
notify the Regional Administrator by
certified mail within 5 days of learnig
of failure to meet the requirements.
Evidence of other financial assurance as
specified in this section must be sent to
the Regional Administrator by certified
mail within 30 days from the time that
the owner or operator learns of failure to
meet the requirements; otherwise the
Regional Administrator may order him
to begin closure.

(4) An owner or operator may meet
the requirements of this section by
obtaining another entity's written
guaranty providing financial assurance,
in an amount equal to the adjusted
closure cost estimate, for the owner's or
operator's compliance with the closure.
requirements of these regulations. The

guarantor must meet the requirements
for dwhers or operators in paragraphs
(e) (1) and (2) of this section.

(5) The guaranty must be executed on
EPA Form 8700-18 (see Appendix V).
The owner or operator must send the
properly executed guaranty to the
Regional Administrator by certified mail
within 10 days after the effective date of
the guaranty.

(6) Under the terms of the guaranty,
the guarantor must notify the Regional
Administrator and the owner or
operator by certified mail if he at any
time fails to meet the requirements of
paragraph (e)(1) of this section. The
guarantor must send such notice within
5 days afterlearning of failure to meet
the requirements.-

(7) The owner or operator must,
within 30 days of receiving such
notification, establish other financial
assurance as specified in this section
and provide evidence of such assurance.
to the Regional Administrator. If he fails
to do so, the Regional Administrator
may order him to begin closure.
1 (8) The guarantormay cancel the
guaranty with 90"days' notice to the
Regional Administrator and the owner
or operator by certified mail, except that
the guaranty must remain in effect if
closure begins or is ordered to'begin by
the Regional Administrator before the
end of the 90 days. Evidence of other
financial assurance as specified in this
section must be provided to the Regional
Administrator within 30 days after a
notice of cancellation is received by the
Regional Administrator; otherwise, he
may order the owner or operator to
begin closure.

(9) The guaranty may be cancelled at
any time following the mutual written
consent of the owner or operator, the
Regional Administrator, and the
guarantor.

(10) Under the terms of the guaranty,
in the event of a legal determination of a
violation of the closure requirements
rendered in a proceeding brought
pursuant to Section 3008 of RCRA, the
guarantornmust pay parties designated
by the Regional Administrator to
complete closure in accordance with the
closure plan.
(f) Revenue test for municipalities. (1)

If the owner or operator-is a
municipalitk (as defined by RCRA), it
may meet the requirements of this
section by having annual revenues from
property, sales, and/or income taxes
equal to 10 times the adjusted closure
cost estimate (see § 265.142). To be
acceptable, these tax revenues must be
legally-available to cover closure
responsibilities, i.e., they must iot be
dedicated to other purposes or

otherwise precluded from use in meeting
closure responsibilities.

(2) The owner or operator must send a
letter signed by the chief financial
officer of the municipality to the
Regional Administrator stating that the
municipality meets the requirements of
paragraph (f)(1) of this section. The
letter must be sent by certified mail
within 10 days after the owner or
operator begins use of the revenue test
to meet the requirements of this section.

(3) If at any time during the operating
life of the facility the annual tax
revenues fail to meet the minimum
multiple specified in paragraph (f)(1), the
owner or operator must notify the
Regional Administrator by certified mail
within 5 days of learning of failure to
meet the requirement. The owner or
operator must send evidence of other
financial assurance as specified in this
section to the Regional Administrator by
certified mail within 30 days from the
time that the owner or operator learns of
failure to meet the minimum multiple;
otherwise the Regional Administrator
may'order the owner or operator to
begin closure.

(g) Use of a single financial
mechanism for multiple facilities. An
owner or operator may use a single
financial mechanism, as specified in
paragraphs (a) through (fI of this section,
to meet the requirements of this section
for more than one facility of which he is
the owner or operator. The amount of
funds available through the mechanism
must be no less than the sum of funds
that would be available if a separate
mechanism had been established for
each facility.

(h) Release of the owner or operator
from the requirements of this section.
Within 60 days of receiving
certifications from the owner or operator
and an independent registered
professional engineer that closure has
been accomplished in accordance with
the closure plan (see § 265.115), the
Regional Administrator must, unless he
has reason to believe that closure has
not been in accordance with the closure
plan, send a letter to the owner or
operator notifying him that he no longer
has to comply with the requirements of
this section for the facility in question,
[Comment: It should be noted that this
letter from the Regional Administrator
to the owner or operator releases him
only from requirements for financial
assurance for closure of the facility; it
does not release him from legal
responsibility for meeting the closure
standards.]
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§ 265.145 Financial assurance for post-
closure monitoring and maintenance.

By the effective date of these
regulations, an owner or operator of
each disposal facility must establish
financial assurance for 30 years of post-
closure care of the facility. He must
choose from among the following
options:

(a) Post-closure trust fund. (1) The
owner or operator may establish a post-
closure trust fund. The trustee must be a
bank or other financial institution. The
beneficiary of the trust fund must be the
U.S. Environmental Protection Agency.

(2] The trust agreement must be
executed on EPA Form 8700-19 (see
Appendix VI). The owner or operator
must send the properly executed trust
agreement to the Regional Administrator
by certified mail within 10 days after the
effective date of the agreement.

(3] Replacement of a trust fund with
another form or forms of financial
assurance allowed in this section must
be preceded by written consent of the
Regional Administrator. The owner or
operator must report any change of
trustee to the Regional Administrator
within 10 days after such a change
becomes effective.

(4) Payments to the trust fund must be
in cash or marketable securities. The
value of each security must be
determined in accordance with the
Internal Revenue Service method for
valuing securities for estate tax
purposes (26 CFR 20.2031-2). In all
valuations of the trust fund for purposes
of these regulations, securities must be
valued by this IRS method.

(5] Payments to the post-closure trust
fund must be made annually over the
operating life of the facility as estimated
in the closure plan (§ 265.112(a)] or 20
years, whichever period is shorter, this
period is hereafter referred to as the
"pay-in" period. The first payment must
be equal to the adjusted post-closure
cost estimate (see § 265.144) divided by
the pay-in period in years. The first
payment must be made by the effective
date of these regulations. Subsequent
payments must be made no later than 30
days after each anniversary date of the
first payment. The trust agreement must
require the trustee to notify the Regional
Administrator by certified mail within 5
days after the 30-day period if he does
not receive payment within such period.
Upon receiving such notification, the
Regional Administrator may order the
facility to begin closure unless the
owner or operator has established other
financial assurance as allowed in this
section.

(6] The owner or operator must adjust
the amount of each annual payment
after the first one by multiplying the

amount of the previous year's payment
by the inflation factor calculated in
accordance with § 265.142(c).

(7) If a new post-closure cost estimate
is prepared in accordance with
§ 265.144(b), the next annual payment
must be calculated as follows:

Step 1-Divide the adjusted post-
closure cost estimate by the number of
years in the pay-in period as of the
effective date of these regulations.

Step 2-Multiply the result by the
number of payments made to the fund.

Step 3-From the result of step 2
subtract the current value of the fund.
The result is the amount which needs to
be distributed over the remaining pay-in
period.

Step 4-Divide the result of step 3 by
the remaining years in the pay-in period.

Step 5--Add the result of step 4 to the
result of step 1 to obtain the new
payment.
(Appendix I provides an example of a
calculation of a new closure trust fund
payment using these same steps.)

(8) The owner or operator must
determine the value of the trust fund
each year during the operating life of the
facility within 30 days prior to the date
each annual payment is due to be made.
If the total value of the fund has
decreased since the previous year's
valuation, the next payment must be
calculated using the steps in paragraph
(a)(7) of this section. The owner or
operator may also use the calculation in
paragraph (a)[7) to determine his next
payment if the value of the fund has
increased. If the value of the fund
exceeds the total amount of the adjusted
post-closure cost estimate, the owner or
operator may submit a written request
to the Regional Administrator for
release of the amount in excess of the
adjusted post-closure cost estimate. This
request must be accompanied by a
written statement from the trustee
confirming the value of the fund.

(9) An owner or operator may
accelerate payments into the trust fund
or he may deposit the full amount of the
post-closure cost estimate at the time
the fund is established, but the trust
fund must be valued annually and its
value must be maintained at no less
than the value that the fund would have
had if payments and valuations had
been made as specified in paragraphs
(a)(5)-{8) of this section.

(10) If an owner or operator
establishes a post-closure trust fund
after the effective date of these
regulations, having initially used one of
the other mechanisms specified in this
section, his first payment must be in the
amount that the trust fund would have
contained if it had been established on

the effective date of these regulations in
accordance with the requirements of
this section.

(11) If the operating life of a facility
extends beyond the maximum 20-year
pay-in period, the owner or operator
must determine the value of the trust
fund every year after the 20th year until
closure begins. Whenever the post-
closure cost estimate changes during
this period in accordance with § 265.144
(b) or (c), the owner or operator must
compare the new estimate with the
latest annual value of the fund. If the
value of the fund is less than the amount
of the adjusted post-closure cost
estimate, the owner or operator must
deposit cash or marketable securities
into the fund so that its value equals the
amount of the estimate. Such payment
must be made within 60 days of the
change in the post-closure cost estimate.
If the value of the fund is greater than
the total amount of the adjusted post-
closure estimate, the owner or operator
may submit a written request to the
Regional Administrator for release of
funds in excess of the estimate. This
request must be accompanied by a
written statement from the trustee
confirming the value of the fund.

(12) Within 30 days after receiving a
request from the owner or operator for
release of excess funds as specified in
paragraphs (a)(8] and (11), the Regional
Administrator must direct the trustee in
writing to release such excess funds to
the owner or operator unless the
Regional Administrator finds that the
post-closure cost estimate was not
prepared and adjusted in accordance-
with § 265.144.

(13) An owner or operator may
request reimbursement for post-closure
expenditures by submitting itemized
bills to the Regional Administrator.
Within 30 days after receiving the bills
for post-closure activities, the Regional
Administrator must direct the trustee in
writing to pay those bills which the
Regional Administrator determines to be
in accordance with the post-closure plan
or are otherwise justified.

(14] If an owner or operator
substitutes another form of financial
assurance specified in this section for all
or part of the trust fund. he may apply to
the Regional Administrator for release
of funds from the trust fund. Within 30
days after receiving such a request, the
Regional Administrator must direct the
trustee in writing to release the excess
funds to the owner or operator.

(15) Reversion of excess funds after
closure.

(i) If, under the provisions of
- § 265.117(d), the Regional Administrator

follows termination or reduction of some
or all of the requirements of a post-
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closure plan before the end of the 30-
year period, the excess portion of the
trust fund must be released by the
Regional Administrator.

(ii) At the end of the post-closure care
period or the end of 30 years of post-
closure care, whichever comes earlier,
the Regional Administrator must direct
the trustee to release any funds
remaining in the trust to the owner or
operator.

(16) The terms of the trust must
require the trustee to make
disbursements as specified in this
paragraph. The trustee will disburse
monies from the trust fund to parties

- designated by the Regional
Administrator upon written ndtification
from the Regional Administrator that:

(i) The value of the trust fund during,
the operating life of the facility exceeds
the amount of the adjusted post-closure
cost estimate; or

(i) The itemized bills are in
accordance with the approved post-,
closure plan or are otherwise justified;
or

(iii) The owner or operator has
established other financial assurance for
post-closure care as allowed in this
section for part or ail of the trust fund;
or

(iv) There has been a legal
determination, a copy of which is
attached to this notification, of a
violation of the post-closure
requirements of these regulations
rendered in a proceeding brought
pursuant to Section 3008 of RCRA; or

(v) The post-closure care period has
ended or the requirements for post-
closure care have been reduced.( (b) Surety bondguaranteeing a lump-
sum payment for post-closure care. (1)
An owner or operator may meet the
requirements of this section by
obtaining a surety bond guaranteeing a
lump-sum payment into a post-closure
trust fund. A surety company issuing-a
bond. in accordance with these
regulations must, at a minimum, be
authorized to do business in the United
States and be certified by the U.S.
Treasury Department, in Circular 570, to
write bonds in the penal sum of the
bond to be issued. The obligee of the
bond must be the U.S. Environmental
Protection Agency.

(2) The bond must be executed on
EPA Form 8700-20 (see Appendix VII).
The terms of the bond must-provide that
the surety will send the properly
executed bond to the Regional..
Administrator by certified mail within
10 days after the effective date of the -
bond.

(3) Such surety bond must guarantee
that the owner or operator will, within
30 days after the beginning of closure of

the facility,, pay a lump.sum equal to the
final post-closure cost estimate prepared
in accordance with § 265.144 into a trust
fund that complies with the provisions
of paragraph (a) of this section. The
surety bond must be written so that
whenever closure activities begin or are
ordered to begin by the Regional
Administrator during the term of the
bond, the bond coverage includes
complefion of the payment-obligation
guaranteed by the bond.

(4) If the post-closure cost estimate
increases beyond the amount of the
penal sum of the bond, the owner or
operator must, within 30 days of such
increase in the estimate, cause the penal
sum of the bond to be increased or
obtain other financial assurance, as
specified in this section, to cover the
increase. If the post-closure cost
estimate decreases, the penal sum of the
bond may be reduced to the amount of
the adjusted'post-closure cost estimate.
At the request of the owner or operator,
the Regional Administrator must send
written notice to the surety of any
reduction in the required penal sum
within 30 days dfter receiving the
request.-'

( (5) The terms of the surety bond must
provide that the surety company may
cancel the bond by sending notice to the
owner or operator and to the Regional
Administrator by certified mail.
Cancellation must not be effective for at
least 90 days after the Regional
Administrator receives the notice. The
owner or operator, within 5 days of
receiving a notice of cancellation from
the surety, must notify the Regional
Administrator by certified mail that he
has received such a notice. The owner
or operator may cancel the bond by
providing 30 days' notice to the surety
company if the Regional-Administrator
has given prior written consent based on
his having received evidence of other
financial assurance as specified in,this
section.

(6) Thirty days after receiving a notice
of cancellation from the surety, the
Regional Administrator may order the
owner or operator to begin closure
unless the Regional Administrator has
received evidence of other financial
assurance as specified in this section.

(7) A surety becomes liable on a bond
obligation only when the owner or
operator fails to perform as guaranteed
by the bond and fails to provide other
financial assurance of post-closure care
as specified in this section.

(8) The Regional Administrator must
notify the surety in writing within 60
days after the beginning of closure that
the owner or operator has:

(i) Established financial assurance for
post-closure care that satisfies the
requirements of this section;:or

(ii) Failed to fulfill the payment
obligation guaranteed by the bond. The
Regional Administrator will then direct
the surety in thie placement of funds In a
trust fund meeting the specifications of
paragraph (a) of this section,

(c) Standby letter of credit assuring a
lump-sum payment at the time of
closure for post-closure care. (1) An
owner or operator may meet the
requirements of this section by
obtaining an irrevocable standby letter
of credit assuring a lump-sum payment
at the time of closure to provide for post-
closure care. The letter must be written
in favor of the Regional Administrator of
the U.S. Environmental Protection
Agency and must be for a period of at
least one year. The letter of credit may
be issued by any bank which is a
member of the Federal Reserve System.

(2) The letter of credit must be
executed on EPA Form 8700-17 (see
Appendix IV). The terms of the letter
must provide that the issuing bank will
send the properly executed letter of
credit to the Regional Administrator by
certified mail within 10 days after the
effective date of the letter.

(3) The credit must be issued for an
amount equal to the adjusted post-
closure cost estimate (see § 265.144).

(4) If the post-closure cost estimate
increases beyond the amount of the
credit, the owner or operator must,
within 30 days of such increase in the
estimate, cause the credit to be
increased or obtain other financial
assurance, as specified in this section, to
cover the increase. If the post-closure
cost estimate decreases, the credit may
be reduced to the amount of the
adjusted post-closure cost estimate. At
the request of the owner or operator, the
Regional Administrator must send
written notice to the issuing bank of any
reduction in the required credit within
30 days after receiving the request.

(5) The letter of credit must contain a
clause providing for automatic annual
extensions of the credit subject to 60
days' written notice by the issuing bank
to both the owner or operator and the
Regional Administrator, by certified
mail, of the bank's intention not to
renew the credit. The owner or operator,
within 5 days of receiving a notice of
nonrenewal from the bank, must notify
the Regional Administrator by certified
mail that he has received such a notice,
The owner or operator may cancel the
letter of credit by providing 30 days'
notice to the issuing bank If the Regional
Administrator has given prior written
consent based-on his having received.

I I I!
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evidence of other financial assurance as
specified in this section.

(6) Thirty days after receiving a notice
of nonrenewal from the bank, the
Regional Administrator may draw upon
the credit up to the full amount of the
credit unless he has evidence that the
owner or operator has established other
financial assurance as specified in this
section. The terms of the letter must
provide that if the Regional
Administrator draws upon the letter of
credit following a notice of nonrenewal
the issuing bank will deposit the amount
of the draft immediately and directly
into an interest-bearing escrow account.
Disbursements from the escrow account
must be made in the same manner as
specified for trust funds in paragraphs
(a)(12)-(16) of this section.

(7) If the post-closure cost estimate
increases beyond the amount of the
funds in the escrow account, the owner
or operator must within 30 days of such
increase, add to the account or establish
other financial assurance as specified in
this section to cover the increase. If the
owner or operator fails to do so, the
Regional Administrator may order him
to begin closure.

(8] The Regional Administrator may
otherwise draw on the credit only if the
owner or operator fails to establish,
within 30 days after the beginning of
closure, other financial assurance for
post-closure care as specified in this
section. The issuing bank must, under
the terms of the letter, deposit the
amount of such a draft immediately and
directly into an interest-bearing escrow
account. Disbursements from the escrow
account must be made in the same
manner as specified for trust funds in
paragraphs (a)(13)-(16) of this section.

(d) Surety bond guaranteeing
performance of post-closure duties. (1]
An owner or operator may meet the
requirements of this section by
obtaining a surety bond guaranteeing
performance of post-closure care. A
surety company issuing a bond in
accordance with these regulations must,
at a minimum, be authorized to do
business in the United States and be
certified by the U.S. Treasury
Department, in Circular 570, to write
bonds in the penal sum of the bond to be
issued. The obligee of the bond must be
the U.S. Environmental Protection
Agency.

(2) The bond must be executed on
EPA Form 8700-21 (see Appendix VIII.
The terms of the bond must provide that
the surety will send the properly
executed bond to the Regional
Administrator by certified mail within
10 days after the effective date of the
bond.

(3) The surety bond must guarantee
that the owner or operator will satisfy
the post-closure care requirements of
these regulations for 30 years or for the
post-closure care period, whichever
period is shorter. The surety bond must
be written in the amount of the adjusted
post-closure cost estimate (see
§ 265.144).

(4) If the post-closure cost estimate
increases beyond the amount of the
penal sum of the bond, the owner or
operator must, within 30 days of such
increase in the estimate, cause the penal
sum of the bond to be increased or
obtain other financial assurance, as
specified in this section, to cover the
increase. If the post-closure cost
estimate decreases, the penal sum of the
bond may be reduced to the amount of
the adjusted post-closure cost estimate.
At the request of the owner or operator,
the Regional Administrator must send
written notice to the surety of any
reduction in the required penal sum
within 30 days after receiving the
request.

(5) Under the terms of the bond, the
surety company may cancel the bond
during the operating life of the facility
by sending notice to the Regional
Administrator and to the owner or
operator by certified mail. Cancellation
must not be effective for at least 90 days
after the Regional Administrator
receives the notice. The owner or
operator, within 5 days of receiving
notice of cancellation from the surety,
must notify the Regional Administrator
by certified mail that he has received
such a notice. The owner or operator
may cancel the bond at any time by
providing 30 days' notice to the surety
company if the Regional Administrator
has given prior written consent based on
his having received evidence of other
financial assurance as specified in this
section.

(6] Thirty days after receiving a
cancellation notice from the surety, the
Regional Administrator may order the
owner or operator to begin closure
unless the Regional Administrator has
received evidence of other financial
assurance as specified in this section.

(7) The surety bond must be written so
that whenever closure activities begin or
the Regional Administrator orders them
to begin during the term of the bond, the
bond coverage extends to the end of 30
years of post-closure care or to the end
of the post-closure care period,
whichever Is shorter. The owner or
operator, as the principal of the bond.
must notify the surety of the date on
which post-closure care begins in
accordance with the post-closure plan
for the facility.

(8) As post-closure obligations are
completed. the penal sum of the bond
may be reduced commensurately, so
that the balance of the penal sum of the
bond will equal the remaining cost
obligations of the owner or operator for
post-closure care. At the request of the
owner or operator, the Regional
Administrator must send written notice
to the surety of any reduction in the
required penal sum within 30 days after
receiving the request.

(9) A surety becomes liable on a bond
obligation only when a proceeding
brought pursuant to the provisions of
Section 3008 of RCRA has determined"
that the owner or operator has violated
the post-closure requirements of these
regulations. Following such a
determination the surety must-

(i) Complete post-closure care of the
facility in accordance with the post-
closure plan: or

(ii) Pay the amount of the penal sum of
the bond into a trust fund meeting the
specifications of paragraph (a) of this
section as directed by the Regional
Administrator.

(e) Standby letter of cred't assuring
funds during the post-closure period (1)
An owner or operator may meet the -
requirements of this section by
obtaining an irrevocable standby letter
of credit assuring availability of funds
during the post-closure period. The letter
must be written in favor of the Regional
Administrator of the U.S. Environmental
Protection Agency and must be for a
period of at least one year. The letter of
credit may be issued by any bank ihich
is a member of the Federal Reserve
System.

(2) The letter of credit must be
executed on EPA Form 8700-17 (see
Appendix V). The terms of the letter
must provide that the issuing bank will
send the properly executed letter of
credit to the Regional Administrator by
certified mail within 10 days after the
effective date of the letter.

(3) The credit must be issued for the
amount of the adjusted post-closure cost
estimate (see § 265.144).

(4) If the post-closure cost estimate
increases beyond the amount of the
credit, the owner or operator must,
within 30 days of such increase in the
estimate, cause the amount of the credit
to be increased or obtain other financial
assurance, as specified in this section, to
cover the increase. If the post-closure
cost estimate decreases, the amount of
the credit maybe reduced to the amount
of the adjusted post-closure cost
estimate. At the request of the owner or
operator, the Regional Administrator
must send written notice to the surety of
any reduction in the required credit
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within 30 days after receiving the
request.

(5) As post-closure obligations are
completed, the credit guarantee may be
reduced commensurately, so that the
remaining credit will equal.the
remaining cost obligations of the owner
or operator for post-closure care. At the
request of the owner or operator, the
Regional Administrator must send
written notice to the bank of any
reduction in the required credit
guarantee within 30 days after receiving
the request.

(6) The letter of credit must contain a
clause providing for automatic annual
extensions of the credit subject to 60
days' written notice by the issuing bank
to both the owner or operator and the
Regional Administrator, by certified
mail, of the bank's intention not to
renew the credit. The owner or operator,
within 5 days of receiving a notice of
nonrenewal from the bank, must notify
the Regional Administrator by certified
mail that he has received such a notice.
The owner or operator may cancel the
letter of credit by providing 30 days'
notice to the issuing bank if the Regional
Administrator has given prior written
consent based on his having received
evidence of other financial-assurance as
specified in this section.

(7) Thirty days after recuiving a notice
of nonrenewal from the bank, the
Regional Administrator may draw upon
the credit up to the full amount of the
credit unless he has received evidence
that the owner or operator has _
established other financial assurance as
specified in this section. The terms of
the letter must provide that if the
Regional Administrator draws upon the
letter of credit following a notice-of
nonrenewal, the issuing bank will
deposit the amount of the draft
immediately and directly into an
interest-bearing escrow account.
Disbursements from the escrow account
must be made in the same manner as
specified for trust funds in paragraphs
(a)(12)-(16) of this section.

(8) If the escrow account specified in
paragraph (e)(7) of this section is
established during operating life, and if
the post-closure cost estimate increases
beyond the amount of the funds in the
escrow account, the owner or operator'
must, within 30 days of such increase,
add to the account or establish other
financial assurance as specified in this
section to cover the increase. If the
owner or operator fails to do so, the
Regional Administrator may order him
to begin closure.

(9) The Regional Administrator may
otherwise draw upon the letter of credit
only upon a legal determination of a

violation of the post-closure
requirements of these regulations
rendered in a proceeding brought
pursuant to the provisions of Section
3008 of RCRA. The terms of the letter
must provide that if the Regional
Administrator draws upon the letter of
credit following such a determination,
the issuing bank will immediately and
directly deposit the amount of the draft
into an interest-bearing escrow account.
The letter of credit must require the
escrow depositary to disburse monies
from the escrow account to persons
designated by the Regional
Administrator to carry out post-closure
care of the facility.

(f) Use of more than one type of
financial instrument. An owner or
operator may meet the requirements of
this section by establishing more than
one type of financial instrument. These
instruments are limited to a trust fund,
surety bonds, or letters of credit as
specified in paragraphs (a) through (e) of
this-section (e.g., a letter of credit may
assure half the post-closure cost and a
trust fund the remaining half).

(g) Financial-test andguaranty for
post-closure cale. (1) An owner or
operator may meet the requirements of
this section by having all oflhe
following financial characteristics:

(i) At least $10 million in net worth in
the United States.

(ii) A total-liabilities-to-net-worth
ratio of not more than three.

(iii) Net working capital in the United
States of at least twice the adjusted
post-closure cost estimate (see
§ 265.144).

(2) These characteristics must be
demonstrated in a financial statement
which has been audited by an
independent certified public accountant
and which contains unconsolidated
balance sheets dated no more than 140
days prior to the cuirent date. The
owner or operator who intends to use a
financial test to meet both closure and
post-closure requirements for a single
facility or to meet closure and/or post-
closure requirements for more than one
facility must indicate in the statement
which requirements are to be' riet for
which facilities through the financial
test and must demonstrate that his net
working capital in the United States is
at least twice the sum of all the adjusted
estimates of closure and post-closure
costs to be covered by the financial test.
The owner or operator must have the
financial statement available at the
facility and must provide data from the
statementif requested as part of annual
reports to the Regional Administrator
under § 265.75.

(3) If the owner or operator fails to
meet.the requirements of paragraph

(g)(1) of this section at any time before
-the end of the post-closure care period
or 30 years of post-closure care,
whichever comes earlier, he must notify
the Regional Administrator by certified
mail within 5 days of learning of failure
to meet the requirements. Evidence of
other financial assurance as specified In
this section must be sent to the Regional
Administrator by certified mail within
30 days from the time that the owner or
operator learns of failure to meet the
requirements of paragraph (g)(1). If he
does not establish other financial
assurance, and this lapse in financial
assurance occurs during operating life,
the Regional Administrator may order
the owner or operator to begin closure.

(4) An owner or operator may meet
the requirements of this section by
obtaining another entity's written
guaranty providing financial assurance,
in an amount equal to the adjusted post-
closure cost estimate, for compliance by
the owner or operator with the post-
closure requirements of these
regulations. The guarantor must meet
the requirements for owners or
operators in paragraphs (g) (1) and (2) of
this section.

(5) The guaranty must be executed on
EPA Form 8700-18 (see Appendix VI.
The owner or operator must send the
properly executed guaranty to the
Regional Administrator by certified mall
within 10 days after the effective date of
the guaranty.

(6) Under the terms of the guaranty,
the guarantor must notify the Regional
Administrator and the owner or
operator by certified mail If he falls to
meet the requirements of paragraph
(g)(1) of this section at any time before
the end of the post-closure period or the
end of 30 years of post-closure care,
whichever comes earlier. The guarantor
must send such notice within 5 days
after learning of failure to meet the
requirements.

(7) The owner or operator must,
within 30 days of such notification,
establish other financial assurance as
specified in this section and provide
evidence of such assurance to the
Regional Administrator. If he fails to do
so, and such failure occurs during
operating life, the Regional
Administrator may order him to begin
closure.

(8) The guarantor may cancel the
guaianty during the operating life of the
facility with 90 days' notice to the
Regional Administrator and the owner
or operator by certified mail, except that
the guaranty must remain in effect if
closure begins or is ordered to begin by
the Regional Administrator before the
end of the 90 days. Evidence of other
financial assurance as specified In this

I
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section must be provided to the Regional
Administrator within 30 days after a
notice of cancellation is received by the
Regional Administrator, otherwise, he
may order the owner or operator to
begin closure.

(9) The guaranty may be cancelled at
any time following the mutual'written
consent of the owner or operator, the
Regional Administrator, and the
guarantor.

(10) Under the guaranty, in the event
of a legal determination of a violation of
the post-closure requirements rendered
in a proceeding brought pursuant to
Section 3008 of RCRA, the guarantor
must pay parties designated by the
Regional Administrator to complete
post-closure care for 30 years or the
post-closure care period, whichever
period is shorter.

(h) Revenue test for municipalities. (1)
If the owner or operator is a
municipality (as defined by RCRA), it
may meet the requirements of this
section by having annual revenues from
property, sales, and/or income taxes
equal to 10 times the adjusted post-
closure cost estimate (see § 265.144). To
be acceptable, these tax revenues must
be legally available to cover post-
closure responsibilities, i.e., they must
not be dedicated to other purposes or
otherwise precluded from use for post-
closure care.

(2) The owner or operator must send a
letter signed by the chief financial
officer of the municipality to the
Regional Administrator stating that the
municipality meets the requirements of
paragraph (h)(1) of this section. The
letter must be sent by certified mail
within 10 days after the owner or
operator begins useof the revenue test
to meet the requirements of this section.
1 (3) If the annual tax revenues fad to

meet the minimum multiple specified in
paragraph (h)(1) at any time before the
end of the post-closure care period or 30
years of post-closure care, whichever
comes earlier, the owner or operator
must notify the Regional Administrator
by certified mail within 5 days of
learning of failure to meet the
requirements. The owner or operator
must send evidence of other financial
assurance as specified in this section to
the Regional Administrator by certified
mail within 30 days from the time that
the owner or operator learns of failure to
meet the minimum multiple. If he does
not establish other financial assurance,
and this lapse in financial assurance
occurs during operating life, the
Regional Administrator may order the
owner or operator to begin closure.

ki] Use of a single finan cial
mechanism foz-mu]riple facilities. An
owner or operator may use a single

financial mechanism, as specified in
paragraphs (a) through (h) of this
section, to meet the requirements of this
section for more than one facility of
which he is the owner or operator. The
amount of funds available through the
mechanism must be no less than the sum
of funds that would be available if a
separate mechanism had been
established for each facility.

§ 265.146 Use of a single mechanism for
financial assurance of both closure and
post-closure care.

An owner or operator may use a
single mechanism to provide financial
assurance for both closure and post-
closure care of one or more facilities of
which he is the owner or operator. Such
a mechanism must be one of the
following:

(a) A trust fund that meets the
specifications of both § 265.143(a) and
§ 265.145(a).

(b) A surety bond that meets the
specifications of both § 265.143(b) and
§ 265.145 (b) or (d).

(c) A letter of credit that meetd the
specifications of both § 265.143(c) and
§ 265.145 (c) or (e).

(d) A guaranty that meets the
specifications of both § 265.143(e) and
§ 265.145(g).

(e) The financial test as specified •
under both § 265.143(e) and § 265.145(g).

(fl The revenue test as specified under
both § 25.143(f) and § 265.145(h).

The amount of funds available under
the mechanism must be no less than the
sum of funds that would be available if
a separate mechanism had been
established for financial assurance of
closure and of post-closure care of each
facility.

§ 265.147 Uability requirement.
An owner or operator of a hazardous

waste treatment, storage, or disposal
facility or group of facilities must have
and maintain liability insurance from an
insurer licensed or eligible to insure
facilities in the jurisdiction where any
one facility is located, for sudden and
accidental occurrences in the amount of
$1 million per occurrence with an annual
aggregate per firm of $2 million,
exclusive of legal defense costs, for
claims arising out of injury to persons or
property from the operations of each
such hazardous waste facility or group
of facilities. The deductible written into
the insurance policy must not exceed 5
percent of the per incident limit of
liability of the policy.

1265.148 [Reserved]

§ 265.149 ApplicabilIttyof State financial
requirements.

(a) A facility may be located in a State
in which existing hazardous waste
regulations include liability
requirements and requirements for
financial assurance for closure and post-
closure care. If so, the owner or operator
may use existing State-authorized
financial mechanisms in meeting the
requirements of §§ 265.143.265.145, and
265.147 provided that:

(1) The State-authorized mechanism is
a mechanism allowed in §§ 265.143,
265.145, or 265.147; or

(2) The State mechanism provides
substantially equivalent assurance (e.g.,
escrow account] or liability coverage as
the mechanisms of §§ 265.143,265.145,
and 265.147.

The owner or operator must obtain an
additional financial assurance
mechanism for closure or forpost-
closure care, chosen from § 265.143 for
closure and from § 265.145 for post-
closure care, or additional liability
insurance as specified in § 265.147, if the
amount of funds available from the.
State mechanisms is less than that
required by this Subpart. The total
amount of funds available through the
combination of the State and Federal
mechanisms must equal at least the
aniount required in § § 265.143, 265.145,
and 265.147.

(b) If a State assumes legal
responsibility for an owner's or
operator's compliance with the closure
or post-closure requirements or liability
requirements of these regulations or
assures that funds will be available from
State sources to cover such
requirements. the owner or operator will
be in compliance with such
requirements of this Subpart to the
extent the State's assurances are
substantially equivalent to.meeting the
requirements of this Subpart. The owner
or operator must send a letter to the
Regional Administrator describing the
nature of the State's responsibility
regarding his facility's closure, post-
closure care, and/orhis liability, and
citing the State regulation providing for
such assumption of responsibility. The
letter must be sent by certified mail
within 10 days after the effective date of
these EPA regulations or the date on
which State assumption of responsibility
for the facility becomes effective. A
copy of the letter must be sent to the
responsible State agency(ies).
Appendix I to Part 265

The following is an example of the
calculation in § 265.143(a](7) using these
assumptions: The closure cost estimate at the
time the closure trust fund was established
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was $70,000. Five annual payments have been
made. The current value of the fund is $25,000
(including earnings of the fund and yearly -
increases in the payments as a result of the
adjustment for inflation required by
paragraph (a)(6)). The total pay-in period is
20 years. Now the owner or operator has
changed the estimate to $120,000 because of a
change in the closure plan and therefore
needs to recalculate his next payment. -

Step 1-The adjusted estimate, $120,000,
divided by the pay-in period, 20 years, is
$6,000.

Step 2-$6,000 multiplied by the number of
payments made, 5, is $30,000.

Step 3-$30,000 minus the current value of
the fund, $25,000, is $5,000.

Step 4-$5,000 divided by the remaining
years in the pay-in period, 15, is $333.

Step 5--Adding $333 to the $6,000 from
Step 1 gives the new payment, $6,333,

Appendix II to Part 265
EPA Form 8700-15

U.S. Environmental Protection Agency

Closure Trust Agreement
As provided for in 40 CFR 265.143(a) under

-authority of the Resource Conservation
and Recovery Act of 1976, as amended -
(42 USC 6901)

'EPA Facility Identification No.
Adjusted closure cost estimate, in accordance
with 40 CFR 265.142: $

On this- day of .. 19 1
(owner or operator) , am placing
property described below in trust for the U.S.
Environmental Protection Agency (EPA) to be
held by (name of financial institution)

as trustee under the terms set -

forth below. The trust shall be named the
"Closure Trust" for the following hazardous
waste management facilities:

(name and address of facility, or write in "sde
attached Schedule A" 1 if more than one
facility).

1. Purpose Clause
Pursuant to the financial assurance

requirements of 40 CFR 265.143, the purpose
of this trust is to pay for the costs of closing
the above-named facility(ies) in accordance
with the closure requirements of 40 CFR Part
265.

2. Property Clause
It is agreed to by (owner or operator) -

- as grantor of this trust that the
trust will be funded in accordance with the
requirements of § 265.143(a) of the
regulations. The initial transfer of property to
the trust shall consist of the property listed in
Schedule B, attached hereto.2

3. Period Clause
This trust shall continue until terminated

upon the happening of one of the following
conditions:

(a) When (owner or operator)
'presents to the trustee the original or an

'If closure of more than one facility is covered by

the trust, list on a separate sheet the EPA Facility
Identification Numbers; names, and addresses, and
adjusted closure cost estimates for allthe facilities,-
clearly label this list "Schedule A." anrd attach it to
this agreement. Show total of cost estimates.
2List property Included in initial transfer on

separate sheet, clearly label this list "Schedule B,"-
and attach it to this agreement.

(address of grantor
(authorized signature for trustee)
(name of trustee)
(address of trustee)
(signature of notary)
Mail original to-the EPA Regional
Administrator within 10 days of the effective
date by certified mail. If more than one
facility is covered and the facilities are in
more than one Region, send original to
Regional Administrator of Region in which
the largest number of facilities are located
and copies to the other Regional
Administrator(s), by certified mail.

Appendix I to Part 265 -

EPA Form 8700-16

U.S. Environmental Protection Agency

Closure Performance Bond

As provided for in 40 CFR 265.143(b) under
authority of the Resource Conservation
and Recovery Act of 1976, as amended
(42 USC 6901)

'EPA Facility Identification No.
Adjusted closure cost estimate, in accordance
with 40 CFR 265.142: $

Know all men by these presents, that we,
(owner of operator) - of (address)

,as Principal and (name of surety
company) , a company created
and existing under the laws of (State)

., as Surety, are held and firmly
bound *nto the U.S. Environmental Protection

'Ifccosure of more than one facility is covered by
the bond, list on a separate sheet the-EPA Facility
Identification Numbers, names, addresses, and
adjusted *closure cost estimates for all the facilities,
clearly label this list "Schedule A." and attach it to
this bond. Show total of cost estimates.

authenticated copy of the letter(s) signed-by
the EPA-Regional Administrator(s) stating
that he is no longer required to provide
financial assurance for closure of the above-
named facilityfies). In such an event, all
remaining trustproperty, less final trust
administration expenses, shall be delivered
to (owner or operator)

(b) By the mutual written consent of the
grantor of this trust, the EPA Regional
Administrator(s) of the Region(s) in which the
facilityfies is (are) located, the trustee of this
trust at any time.

4. Operation of the Trust, Duties of the-
Trustee

(name of financial institution acting as
.trustee acknowledges below its
receipt of the trust property listed in Schedule
B and its acceptance of the obligations and
duties of the trustee as defined below.

(a) The trustee agrees to notify the EPA
Regional Administrator(s) by certified mail
within five days following the expiration of
the thirty-dayperiod after the anniversary of
the establishment of the trust, as specified in
§ 265.143(a(5).

(b] The trustee may resign from its
obligations as trustee by submitting a written
notice of its intent to the grantor and to the
EPA'Regional Administrator(s).
(c) The trustee is to-make payments out of

the trust only under the conditions specified
in 40 CFR 265.143(d (15).

(date) (signature of grantor)
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Agency (EPA) in the penal sum of
U.S. dollars ($-)----- for payment of which,
well and truly to be made, we bind ourselves,
our heirs, executors, administrators,
successors and assigns, jointly and severally,
and firmly by these presents.

Whereas, the Principal intends to obtain
interim status, as defined by Section 3005 of
the Resource Conservation and Recovery Act
of 1976, as amended, for one or more
hazardous waste management facilities, and
such status depends upon compliance with
the standards of 40 CFR Part 265, which
includes the requirement, specified in
§ 265.143, that the owner or operator of each
such facility must establish financial
assurance that the applicable closure
requirements of Part 265 will be met, and

Whereas, this bond is written to assure
compliance With the closure requirements of
Part 265 for the following hazardous waste
management facilities: (name and address of
facility or write in "see attached Schedule
A"' if more than one facility) , and
shall inure to the benefit of EPA in
accordance with Part 265,

Now, therefore, the condition of this
obligation is such that, If the Principal shall
faithfully fulfill the closure requirements of 40
CFR Part 265 at each of the facilities
guaranteed by this bond, pursuant to all
applicable statutes, rules and regulations,
and shall close each such facility In
accordance with the closure plan required by
the said Part 265, then, and only then, the
above obligation shall be void; otherwise to
be and to remain in full force and effect.

The Surety shall become liable on this
bond obligation only upon legal
determination rendered in a proceeding
brought pursuant to Section 3006 of the
Resource Conservation and Recovery Act, as
amended, that the Principal has violated the
closure requirements of 40 CFR Part 265.
Following such'a determination, the Surety
must either complete closure of the facility In
accordance with the approved closure plan
for the facility or pay the amount of the penal
sum into an escrow account as directed by an
EPA Regional Administrator.

The liability of the Surety shall not be
discharged by any payinent or succession of
payments hereunder, unless and until such
payment or payments shall amount In the
aggregate to the penal sum of the bond, but in
no event shall the Surety's obligation
hereunder exceed the amount of said penal
sum. The insolvency or bankruptcy of the --
Principal shall not constitute a defense to the
Surety with regard to claims of liability on
the bond obligations, and in the event of said
insolvency or bankruptciy, the Surety must
pay any unsatisfied final judgments obtained
on such claims. The Surety agrees to furnish
written notice forthwith to the Regional
Administrator(s) of the EPA Region(s) in
whiph the facility(ies) Ig (are) located of all
suits filed, judgments rendered, and
payments made by the Surety under this
bond,

This bond is effective the day of
,19-, at the address of the

Principal as stated herein and shall continue
in force until terminated as hereinafter
provided. The Surety may terminate this
bond by written notice sent by certified mail
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to the Principal and to the EPA Regional
Administrator(s) of the Region(s) in which the
facility(ies) is (are) located, such termination
to become effective ninety (90) days after
actual receipt of said notice by EPA.
provided, however, no such termination shall
become effective with respect to any facility
closure guaranteed by this bond if closure of
said facility has begun or has been ordered to
begin by an EPA Regional Administrator. The
Principal may terminate this bond by sending
written notice to the Surety, such termination
to become effective thirty (30) days after
receipt of such notice by the Surety; provided.
however, that such notice is accompanied by
written authorization for termination of the
bond by the Regional Administrator(s) of the
EPA Region(s) in which the bonded
facility~ies) is (are) located.

If more than one surety company joins in
executing this bond, such action shall
constitute joint and several liability on the
part of the sureties.

In witness whereof, the Principal and
Surety have executed this instrument on the

day of - .19-.(Seal)
(Surety)
(Seal)
(Principal)
(Seal)
(attorney-in-fact) (address of

Surety Bond No.
Mail original to the EPA Regional
Administrator within 10 days of the effective
date by certified mail. If more than one
facility is coverdd and the facilities are in
more than one Region, send original to
Regional Administrator of Region in which
the largest number of facilities are located
and copies to the other Regional
Administrator(s), by certified maiL

Appendix IV to Part 285
EPA Form 8700-17

U.S. Environmental Protection Agency

Standby Letter of Credit
As provided for in 40 CFR 265.143(c),

265.145(c), and 265.145(e) under authority
of the Resource Conservation and
Recovery Act of 1976, as amended (42
USC 6901)

'EPA Facility Identification No.
Adjusted cost estimate(s) for the facility, for
closure and/or post-closure care to be
covered by this Letter of Credit, in
accordance with 40 CFR 265.142 and 2M5.144:
$ - (closure) S (post-
closure)
Administrator(s) for Region(ss
U.S. Environmental Protection Agency
Address(es) -
(Address to EPA Regional Administrator(s) of
Region(s) in which the facility(ies) is (are)
located.)

Dear Sir or Madam: We hereby establish
our Irrevocable Standby Letter of Credit No.

IIf more than one facility is covered by this Letter
of Credit, list on a separate sheet the EPA Facility
Identification Numbers, names, addresses, and
adjusted closure and/or post-closure cost estimates
for all the facilities, clearly label this list "Schedule
A." and attach it to this Letter of Credit. Show
total(s) of cost estimates.

in favor of the Regional
Administrator(s) for Region(s) - of the
U.S. Environmental Protection Agency for the
account of (owner or operator) up
to the aggregate amount of U.S.
dollars (S -) available by your drafts as
specified below.

This Letter of Credit is effective as of
today's date and will expire on the

day of 1.---. subject
to the operation of the renewal clause below.

The purpose of this Letter of Credit s to
provide financial assurance to the US.
Environmental Protection Agency of
compliance with the ('closure," "post-
closure," or "closure and post-closure"j

requirements of 40 CFR Part 265
as they apply to (name and address of
facility, or write in "see attached Schedule
A" I if more than one facility)
Such assurance is required for closure by 40
CFR 265.143 and for post-closure care by 40
CFR 265.145. This Letter of Credit provides
assurance for (check those that apply]:

-Closure in accordance with the letter-of-
credit specifications of 40 CFR 265.143[c)

-A lump-sum payment at closure for the
purpose of assuring post-closure care in
accordance with letter-of-credit
specifications of 40 CFR 265.145(c)

-Funds for the performance of post-
closure care In accordance with letter-of-
credit specifications of 40 CFR 265.145(e)

All drafts on this Letter of Credit submitted
in writing and accompanied by your
signature will be promptly paid and
deposited in an interest-bearing escrow
account in this Bank If a draft on the escrow
account is accompanied by a copy of an
order from a Federal Administrative Law
Judge or a Federal District Court Judge setting
forth a determination of a violation of the
above-mentioned closure and/or post-closure
requirements, we will pay the party or parties
designated by the court or the EPA Regional
Administrator(s).

Alternatively, payments may be made out
of any amount in escrow following a draft
upon this Letter of Credit by the mutual
written consent of (owner or operator)

-and the EPA Regional
Administrator(s), pursuant to 40 CFR
265.143(c](6), 265.145(c](6) and (8), or
265.145(e](7), as applicable.

It is a condition of this Letter of Credit that
it will be automatically extended for one-year
periods from the expiration date set forth
above, unless sixty (60) days before that date
we notify you by certified mail of our intent
not to renew the credit. In that case, for the
remainder of the period of the Letter of
Credit, you may draw upon the credit up to
the aggregate amount of the credit remaining.
such draft to be deposited in escrow as
described above. This Letter of Credit may be
terminated by (owner or operator)
by sending written notice to this Bank. such
termination to become effective thirty (30)
days after receipt of such notice by this Bank;
provided, however, that such notice Is
accompanied by your written authorization
for termination of the Letter of Credit.

This Letter of Credit Is subject to Article
Five of the Uniform Commercial Code and
the "Uniform Customs and Practices for
Documentary Credits" (1974 Revision)

described in International Chamber of
Commerce Brochure No. 290.

All communications concerning this Letter
of Credit are to be addressed to: (name and
address of responsible officer of the issuing
bank)

date (authorized signature)
rint or type name of person signing)

(tide of person signing]
(name of bank)
Mall to the EPA Regional Administrator(s)
within 10 days of the effective date by
certified mall.

Appendix V to Part 285
EPA Form 8700-18

US. Environmental Protection Agency

Guaranty
As provided for in 40 CFR 265.143(e) and

265.145[g), under authority of the
Resource Conservation and Recovery
Act of 1978, as amended (42 USC 6901)

'EPA Facility Identification No.
Adjusted cost estimates(s) for the facility, for
closure and/or post-closure care to be
covered by this guaranty, in accordance with
40 CFR 285.142 and 265.144: S-
(closure) $ (post-closure)

Guaranty made this - day of
.19-. by (name of guaranteeing

entity) - a business entity
organized under the laws of the State of

with its principal office at
herein referred to as guarantor, to

the U.S. Environmental Protection Agency
(EPA) as obligee on behalf of (owner or
operator) of (business address)

Recitals
1. Guarantor meets or exceeds the financial

test requirements of 40 CFR 265.143(e) and/or
265.145(g). Guarantor agrees to notify the
EPA Regional Administrator(s) for the
Region(s) in which the facilityies) listed
below is (are) located and (owner or
operator) within five days after
the guarantor learns of its failure to meet any
of the test requirements at any time during
the life of this guaranty.

2. (Owner or operator) operates
or owns a hazardous waste facility at
(address of facility, or write in "see attached
Schedule A"' If more than one facility is
covered)
Statement of Guaranty

For value received from (owner or
operator) , the guarantor
guarantees to the U.S. Environmental
Protection Agency (EPA) that in the event
that (owner or operator) - fails to
comply with the ("closure," "post-closure," or
"closure and post-closure")
requirements of 40 CFR part 285 applicable to
(name and address of facility or write in "see
attached Schedule A") - , the

$If more than one facility is covered by this
guaranty, list on a separate sheet the EPAFacility
Identification Numbers. names, addresses, and the
adjusted closure and/or post-closure estimates for
all the facilities. clearly label this list 'Schedule A."
and attach It to this guaranty. Show total(s) of cost
estlmates.
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guarantor agrees to pay the persons(s) .
designated by EPA or to pay EPA itself,
following a legal determination of a violation
of the regulations, an amount sufficient to
bring the above-mentioned facilityties) into -
compliance with the applicable regulations,
but not to exceed the adjusted cost
estimate(s) as prepared in accordance with
40 CFR 265.142 and 265.144.

This guaranty is good for so long as (owner
or operator) - must comply with the
applicable financial assurance requirements
of 40 CFR 265.143 and 265.145 for the.above-
named facilityies).

The guarantor may terminate this guaranty
by sending notice by certified mail to the EPA
Administrator(s) for the Region(s) in which
the facility(ies) is (are) located and to (owner
or operator] - , such termination to
become effective ninety (90] days after actual
receipt of the notice by EPA; provided,
however, that no such termination shall
become effective if closure begins or is
ordered to begin by an EPA Regional
Administrator before the end of the go days. -
Furthermore, if compliance with post-closure
requirements is guaranteed, no such
termination may become effective if closure
has taken place.

This guaranty may be terminated at any
time subject to the mutual, prior written
consent of the guarantor, the EPA Regional
Administrator(s) of the Region(s) in which the
facillty(ies) is (are) located, and (owner or
operator)

(effective date) (name of guarantor)

authorized signature for guarantor)
print or type name of person signing)

(tile of person signingj
isignature of witness or notary)
Mail original to the EPA Regional
Administrator within 10 days of the effective.
date by certified mail. If more than one
facility is covered and the facilities are in
more than one Region, send original to
Regional Administrator of Region in which
the largest number of facilities are located
and copies to the other Regional
Administrator(s), by certified mail.

Appendix VI to Part 265

EPA Form 8700-19

U.S. Environmental Protection Agency

Post-Closure Trust Agreement

As provided for in 40 CFR 265.145(a), under
authority of the Resource Conservation
and Recovery Act of 1976, as amended
(42 USC 6901)

'EPA Facility Identification No.-
Adjusted post-closure cost estimate, in ac-
cordance with 40 CFR 265.144: $

On this- day of ,
(owner or operator) , am placing
property described below in trust for the U.S.
Environmental Protection Agency (EPA) to be
held by (name of financial institution)

If post-closure care of more than one facilityis
covered by the trust, list on a separate sheet the
EPA Facility Identification Numbers, names, and
addresses, and adjusted post-closure cost estimates
for the facilities, clearly label this list "Schedule A,"
and attach it to this agreement. Show total of cost
estimates.

as trustee under the terms set
forth below. The trust shall be named the
"Post-Closure Trust" for the following
hazardous waste management facility(ies):.

(name-and address of facility, or write in "see
,attached Schedule A"' if more than one
facility).

1. Purpose Clause
Pursuant to the financial assurance

requirements of 40 CFR 265.145, the purpose
,of this trust is to pay for the costs of post-
closure care of the above-named facilit,[ies)
in accordance with the post-closure
requirements of 40 CFR Part 265.

2. Property Clause
It is agreed to by (owner or opierator)

as grantor of this trust that the
trust will be funded in accordance with the
requirements of § 205.145(a) of the
regulationsThe initial transfer of property to
the trust shall consist of the property listed in
Schedule B, attached hereto. 2

3. Period Clause
This trust shall continue until terminated

upon the happening of one of the following
conditions:
-(a) Upon written notice(s) from the EPA
Regional Administrator(s) that (owner or
operator) is no longer required to
maintain financial assurance for post-closure
care of the above-named facility(ies). In such
an event: all reinalning trust property, less
final trust administration expenses, shall be
delivered to (owner or operator]

(b) By the mutual written consent of the
grantor of this trust, the EPA Regional
Administrator(s) of the Region(s) in which the
facility(ies) is (are) located, the trustee of this
trust at any time.

4. Operation of the Trust, Duties of the
Trustee

(name of financial institution acting as
trustee) acknowledges below its
receipt of the trust property listed in Schedule
B and its acceptanceof the obligations and
duties of the trustee as defined below.

(a) The trustee agrees to notify the EPA
Regional Administrator(s) by certified mail
within five days following the expiration of
the thirty-day period after the anniversary of
the establishment of the trust, as specified in
§ 265.145(a](5).

(b) The-trustee may resign from its
obligations as trustee by submitting written
notice of its intent to the grantor and to the
EPA Regional Administrator(s).

Cc) The trustee is to make payments out of
the trust only under the conditions specified
in 40 CFR 265.145(a)(16).

(date) (signature of grantor)

(address of grantor)
(authorized signature for trustee)
(name of trustee)
(address.of trustee)
(signature of notary)
Mail original to the EPA Regional
Administrator within 10 days of the effective
date by certified mail. If more than one
faciliy is cove'red and the facilities are in
more then one Region, send original to

2Listproperty included in initial transfer on
separate sheet, clearly label this list "Schedule B."
and attach it to this agreement.

Regional Administrator of Region in which
the largest number of facilities are located
and copies to the other Regional
Administrator(s), by certified mail,

Appendix VII to Part 265
EPA-Form 8700-20

U.S. Environmental Protection Agency

Bond for Payment to Post-Closure Care Trust
Fund

As provided for in 40 CFR 265.145(b) under
authority of the Resource Conservation
and Recovery Act of 1970, as amended
(42 Usc 6901)

EPA Facility Identification No.
Adjusted post-closure cost estlimte, in ac-
cordance with 40 CFR 265.144: $

Know all men by these presents, that we,
(owner of operator) of (address)

-' as Principal and (name of surety
company) , a company created
and existing under the laws of (State), as Surety, are held and firmly
bound unto th'U.S. Environmental Protection
Agency (EPA) in the penal sum of
U.S. dollars ($ - ) for payment of which,
well and truly to be made, we bind ourselves,
our heirs, executors, administrators,
successors and assigns, jointly and severally,
and firmly by these presents.

Whereas, the Principal Intends to obtain
interim status, as defined by Section 3005 of
the Resource Conservation and Recovery Act
of 1976, as amended, for' one or more
hazardous waste disposal facilities, and such
status depends upon compliance with the
standards of 40 CFR Part 265, which Includes
the requirement, specified in § 265.145, that
the owner or operator of each such facility
must establish financial assurance that the
applicable requirements of Part 205 for post-
closure care will be met, and

Whereas, this bond Is written to assure
that the Principal will establish a trust fund In
accordance with § 265.145 for the purpose of
providing for post-closure care of the
following hazardous waste disposal facilities:
(name and address of facility or write In "see
attached Schedule A" if more than one
facility) , and shall inure to the
benefit of EPA in accordance with said Part
265,

Now, therefore, the condition of this
obligation is such that, If the Principal shall
faithfully, for each of the facilities guaranteed
by this bond, within 30 days after beginning
closure, make full payment in the amount of
the final adjusted post-closure cost estimate
calculated in accordance with § 265.144 Into
a trust fund meeting the requirements of
§ 265.145(a) to assure the costs of 30 years of
post-closure care, pursuant to all applicable
statutes, rules and regulations, then and only
then, the above obligation shall be void;
otherwise to be and to remain in full force
and effect.

The Surety shall become liable on this
bond obligation only when the Principal fails

'If provision for post-closure care of more than
one facility is covered by the bond, list on a
separate sheet the EPA Facility Identification
Numbers, names, addresses, and adjusted post-
closure cost estimates for all the facilities. iearlY
lable this list "Schedule A," and attach It to tlld
bond. Show:total of cost estimates.
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to make payment in accordance with
§ 265.145(b)(3). Upon notification by an EPA
Regional Administrator that the Principal has
failed to fulfill the payment obligation, the
Surety will place funds in the amount of the
payment obligation into a trust fund as
directed by an EPA Regional Administrator.

The liability of the Surety shall not be
discharged by any payment or succession of
payments hereunder, unless and until such
payment or payments shall amount in the
aggregate to the penal sum of the bond, but in
no event shall the Surety's obligation
hereunder exceed the amount of said penal
sum. The insolvency or bankruptcy of the
Principal shall not constitute a defense to the
Surety with regard to claims of liability on
the bond obligations, and in the event of said
insolvency or bankruptcy, the Surety must
pay any unsatisfied final judgments obtained
on such claims. The Surety agrees to furnish
written notice forthwith to the Regional
Administrator(s) of the EPA Region(s) in
which the facilityfies) is (are) located of all
suits filed, judgments rendered, and
payments made by the Surety under this
bond.

This bond is effective the day of
,19-, at the address of the

Principal as stated herein and shall continue
in force for each facility guaranteed by this
bond until ninety (90) days following the
beginning of closure of that facility or until
receipt of written notice sent by EPA to the
Surety of satisfactory completion of the
financial assurance obligation of the
Principal with regard to post-closure care of
that facility, the sooner, or until otherwise
terminated as hereinafter provided. The
Surety may terminate this bond by written
notice sent by certified mail to the Principal
and to the EPA Regional Administrator(s) for
th Region(s) in which the facility(ies) is (are)
located, such termination to become effective
ninety (90) days after actual receipt of said
notice by EPA; provided however, that no
such termination shall become effective if
closure of said facility has begun, or has been
ordered to begin by an EPA Regional
Administrator. The Principal may terminate
this bond by-sending written notice to the
Surety, such termination to become effective
thirty (30) days after receipt of such notice by
the Surety, provided, however, that such
notice is accompanied by written
authorization for termination of the bond by
the Regional Administrator(s) of the EPA
Region(s) in which the bonded facility(ies) is
(are) located.

If more than one surety company joins in
executing this bond, such action shall
constitute joint and several liability on the
part of the sureties.

In witness whereof, the Principal and
Surety have executed this instrument on the

day of
(Seal)
(Surety)
(Seal)
(Principal)
(Seal)
(attorneyIm-fact) " (address of
Principal)
Surety Bond No.
Mait original to the EPA Regional
Administrator within 10 days of the effective

date by certified mail. If more than one
facility is covered and the facilities are in
more than one Region. send original to
Regional Administrator of Region in which
the largest number of facilities are located
and copies to the other Regional
Administrator(s), by certified mall.

Appendix VIII to Part 265

EPA Form 8700-21

U.S. Environmental Protection Agency

Post-Closure Performance Bond

As provided for in 40 CFR 265.145(d). under
authority of the Resource Conservation
and Recovery Act of 1976, as amended
(42 USC 0901)

1EPA Facility Identification No.
Adjusted post-closure cost estimate, in ac-
cordance with 40 CFR 265.144: S

Know all men by these presents, that we.
(owner or operator) . of (address)

-. , as Principal and (name of surety
company) ,. a company created
and existing under the laws of (State)

-, as Surety, are held and firmly
bound unto the U.S. Environmental Protection
Agency (EPA) in the penal sum of
U.S. dollars ($-) for payment of which.
well and truly to be made, we bind ourselves.
our heirs, executors, administrators.
successors and assigns, jointly and severally.
and firnly by these presents.

Whereas, the Principal intends to obtain
interim status, as defined by Section 3005 of
the Resource Conservation and Recovery Act
of 1976, as amended, for one or more
hazardous waste disposal facilities, and such
status depends upon compliance with the
standards of 40 CFR Part 285, which includes
the requirement. specified in 1285.145, that
the owner or operator of each such facility
must establish financial assurance that the
applicable requirements of Part 205 for post-
closure care will be met, and

Whereas, this bond is written to assure
compliance with the post-closure
requirements of 40 CFR Part 265 for the
following hazardous waste disposal facilities:
(name and address of facility or write in "see
attached Schedule A" 'if more than one
facility) - , and shall inure to the
benefit of EPA in accordance with said Part
265.

Now, therefore, the condition of this
obligation is such that. if the Principal shall
faithfully fulfill the applicable post-closure
requirements set forth In 40 CFR Part 265 for
each of the facilities guaranteed by this bond,
pursuant to all applicable statutes, rules and
regulations. and shall carry out the post-
closure plan required by Part 265, then. and
only then. the above obligation shall be void.
otherwise to be and to remain in full force
and effect.

The Surety shall become liable on this
bond obligation only upon a legal
determination rendered in a proceeding

'If post-closure care of more than one facility is
covered by the bond. list on a separate sheet the
EPA Facility Identification Numbers. names. and
addresses, and adjusted post-closure cost estimates
for all the facilities, clearly label this list "Schadule
A," and attach it to this bond. Show total of cost
estimates.

pursuant to Section 3008 of the Resource
Conservation and Recovery Act, as amended.
that the Principal has violated the post-
closure requirements of 40 CFR Part 265.
Following such a determination, the Surety
must either complete post-closure care of the
facility in accordance with the approved
post-closure plan for the facility or pay the
amount of the penal sum into a trust fund as
directed by an EPA Regional Administrator.

The liability of the Surety shall not be
discharged by any payment or succession of
payments hereunder, unless and until such
payment or payments shall amount in the
aggregate to the penal sum of the bond. but in
no event shall the Surety's obligation
hereunder exceed the amount of said penal
sum. The insolvency orbankruptcy of the
Principal shall not constitute a defense to the
Surety with regard to claims of liability on
the bond obligations, and in the event of said
insolvency or bankruptcy. the Surety must
pay any unsatisfied final judgments obtained
on such claims. The Surety agrees to furnish
written notice forthwith to the Regional
Administrator(s) of the EPA Region[s) in
which the facilityfies) is (are) located of all
suits filed. judgments rendered, and
payments made by said Surety under this
bond.

This bond is effective the day of
,19-, at the address of the

Principal as stated herein and shall continue
in force until the end of 30 years of post-
closure care unless prior notice is received by
the Surety from EPA. or until terminated as
hereinafter provided. The Surety may
terminate this bond by written notice sent by
certified mail to the Principal and to the EPA
Regional Administrator(s) of the Region(s) in
which the facilitylies) is (are) located. such
termination to become effective ninety (90)
days after actual receipt of such notice by the
Agency; provided. however, that no such
termination shall become effective if closure
of any said facility has taken place, has
begun or has been ordered to begin by an
EPA Regional Administrator. The Principal
may terminate this bond by sending written
notice to the Surety, such termination to
become effective thirty (30) days afterreceipt
of such notice by the Surety; provided.
however, that such notice is accompanied by
written authorization for termination of the
bond by the Regional Administrator(sJ of the
EPA Region(s) in which the bonded
facilityies) is (are) located.

If more than one surety company joins in
executing this bond. such action shall
constitute joint and several liability on the
part of the sureties.

In witness whereof, the Principal and
Surety have executed this instrument on the

day of .19-.
(Seal)
[Surety)
Seal)

(Principal)

(attorney-in-fact) (address of
Principal}
Surety Bond No.
Mail original to the EPA Regional
Administrator within 10 days of the effective
date by certified mail. If more than one
facility is covered and the facilities are in
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more then one Region, send original to
Regional Administrator of Region in which
the largest number of facilities are located
and copies to the other Regional
Administrator(s), by certified mail
[FiR Doc. 80-14310 Filed 5-0-80l &45 am]
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 265
[FRL 1447-1]

Hazardous Waste Managment Interim
Status Requirements for Underground
Injection
AGENCY: Environmental Protection
Agency.
ACTION: Proposed rule.

SUMMARY: The Environmenital Protection
Agency (EPA) is proposing specific
requirements for disposal of hazardous
waste by undeground injection under
§ 3004'of the Resource Conservation and
Recovery Act, 42 U.S.C. § 6901, etseq.,
as amended. These proposed
requirements would amend Subpart R of
the interim~status regulations applicable
to hazardous waste treatment, storage
and disposal facilities. The proposed
amendment includes requirements
concerning general operating practices,
waste analysis, monitoring and
response, closure and post-closure care,
financial responsibility and special
handling of ignitable, reactive or
incompatible waste. A public hearing
will be held to receive public comment
on the amendment as well as on issues
raised in the Preamble to the regulations
issued under Part 122 of this Chapter
concerning regulation of Class IV wells.-
DATES: EPA will accept written
comments on the proposed amendment
until on or before July 18, 1980.

A public hearing will be held from 9
a.m. to 5:00 p.m. on July 8,1980.
ADDRESSES: Comments should be
addressed to Docket Clerk, Office of
Solid Waste [WH-562], U.S.
Environmental Protection Agency.
Communications should identify the,
regulatory docket number "Sectibn
3004".

The hearing will be held on July 8,
1980 at the H.E.W. Auditorium at 330
Independence Avenue, S.W.
Washington, D.C. from 9:00 am to 5:00
pm.

The official docket for this proposed
rulemaking is located in Room 2711, U.S.
Environmental Protection Agency, 401 M
'Street, S.W., Washington, D.C. 20460,
and is available for viewing from 9:00
am to 4:00 pm, Monday through Friday,
excluding holidays.
FOR FURTHER INFORMATION CONTACT:
Mr. Bernard J. Stoll, Office of Solid
Waste [WH-564], U.S. Environmental
Protection Agency, 401 M Street, S.W.,
Washington, D.C. 20460, (202) 755-9116.
SUPPLEMENTARY INFORMATION:
Underground injection of hazardous

waste is under the jurisdiction of both
the Resource Conservation and
Recovery Act (RCRA), 42 U.S.C. § 6901
et seq., which creates a "cradle to
grave" management program for all
hazardous waste, and the Safe Drinking
Water Act (SDWA), 42 U.S.C. § 300f et
seq.) which creates an Underground
Injection Control (UIC) program. After
examining the goals and policies of
these two programs, EPA has concluded
that the disposal of hazardous waste by
underground injection in each State will
be regulated under RCRA until a UIC
program has been established in that
State.

The hazardous waste management
program, under Subtitle C of RCRA,
provides a system for tracking and
managing those solid wastes which are
deemed "hazardous" according to the
criteria established under Section 3001
of RCRA. A manifest system is
employed to assure that hazardous
waste is properly transported from its
point of generation to facilities that
store, treat or dispose of the waste.

Under Section 3004 of RCRA, EPA is
to establish'standards, applicable to
owners and o'erators of hazardous
waste treatment, storage or disposal
facilities which protect human health
and the environment. Eventually all
such facilities will be subject to permits,
issued pursuant to Section 3005 of
RCRA, which implement the Section
3004 standards and other appropriate
requirements. Under Section 3005, all
treatment, storage or disposal of
hazardous waste is prohibited, except in
accordance with a permit under that
section, six months after the
promulgation of the Section 3004
standards,

The Congress recognized that it would.
not be possible for EPA to issue all
permits within six months of the
promulgation of Section 3004 standards.
Therefore it created an "interim status"
period during which existing facilities
which have applied for a permit may be
treated as having been issued a permit
while the Agency reviews and processes

- the facility's permit application. In
keeping with the philosophy that
facilities are to be treated as having
been issued a permit during the interim
status period, EPA believes it is
appropriate to impose certain basic
requirements on those facilities during
the interim status'period. The Agency
has promulgated such interim status
regulations for hazardous waste
treatment, storage and disposal in a
separate section of today's Federal
Register.

Part C of the SDWA creates a
program for the protection of
underground sources of drinking water.

As part of that program, EPA is to
establish regulations containing
minimum requirements for effective
State underground injection control
[UIC) programs and the Administrator Is
to list in the Federal Register each State
for which, in his judgment, a State UIC
program may be necessary to assure
that underground injection will not
endanger drinking water sources. The
Administrator has listed a total of 57
States, territories and the District of
Columbia as needing a UIC program.
Once EPA has established the minimum
requirements, each listed State shall
apply for and may receive approval for
primary enforcement responsibility over
underground injection in their State. If
the State does not-seek such
responsibility, or if EPA determines that
State authority is inadequate to
implement the minimum requirements,
EPA shall establish a UIC program for
the State.

Thus the UIC program does not have
an equivalent of the "interim status" •
period under RCRA. To accommodate
the RCRA goal that disposal of
hazardous waste (including
underground injection) be subject to
control during that period, EPA has
decided to regulate underground
injection under the RCRA interim status
regulations. Accordingly, owners and
operators of underground injection wells
used to dispose of hazardous waste Will
be subject to the same general
requirements applicable to all treatment,
storage and disposal facilities. These are
set forth in Subparts A-E of Part 205,
which is published in today's Federal
Register. In addition the interim status
regulations of Part 265 include a Subpart
R, which will contain specific
requirements applicable to underground
injection.

The proposed hazardous waste
management regulations of December
18, 1978 (43 Fed Reg 58946) did not
specifically address underground
injection. The Agency has decided to
propose the specific requirements
applicable to underground injection to
gain the benefit of public comment.

Rulemaking Strategy

EPA recognizes that the regulation of
underground injection under RCRA must
be coordinated with the UIC program.
EPA anticipates that when State UIC
programs become effective, underground
-injection of hazardous waste which falls
under the jurisdiction of the UIC
program will be regulated under that
program. Thus the RCRA and UIC
programs must be structured to allow for
such a shift without unnecessary
confusion.
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EPA plans to develop this portion of
the RCRA regulations in tandem with
the UIC program. Certain portions of the
UIC program regarding Class IV wells
are being re-proposed today. For a
discussion of those re-proposed
elements commenters should see the
Preamble to Subpart C of the Part 122
regulations published in today's Federal
Register. The hearing dates which have
been established in this proposed
regulation also match those for the re-
proposed elements of Part 122. EPA
anticipates that commenters may want
to address their written comments and
any statements at ihe hearing to both
the Part 122 proposal and this proposed
amendment to Part 265.

The technological requirements
specified in these broposed regulations
apply to both Class I and Class IV
underground injection wells, unless
identified as applying only to one or the
other. All Class I wells have similar
characteristics so that these
applications should be easily
understood. In the case of Class IV
wells, however, this may not be the
case.

Underground injection wells for
disposal of hazardous waste are
classified as either Class I or Class IV.
Class I wells are those which inject
waste beneath the lowermost formation
containing, within one quarter mile of
the well bore, an underground source of
drinking water. However, the Class IV
wells can be subdivided into two types.
The first type is those Class IV wells
which discharge hazardous waste
directly into underground sources of
drinking water. The other type is those
Class IV wells which discharge
hazardous waste above underground
sources of drinking water.

One of the key issues concerning
underground injection is the approach
that should be taken under RCRA and
the SDWA toward Class IV'wells that
involve the direct injection of hazardous
wastes into underground sources of
drinking water. For a more detailed
description of this issue, commenters
should see the Preamble to Subpart C of
Part 122, which is published in today's
Federal Register.

Commenters should be aware that
EPA is considering implementing some
of the options discussed inPart 122
under RCRA and may incorporate one
of those options in these interim status
regulations. Under § 122.36 of the UIC
program proposal, all injection of
hazardous waste directly into an
underground source of drinking water
through a Class IV well would be
prohibited six months after approval of
a State program. EPA is consiilering a
similar ban under RCRA. Such a ban

might be instituted on the effective date
of the interim status regulation
implementing the ban or at some time
after the effective date. Commenters
should also be aware that EPA is
considering incorporating such a ban
into its Part 264 regulations to address
direct injection while UIC programs are
being developed.

The Agency has not made a decision
at this time concerning whether Class IV
wells discharging hazardous waste
above underground sources of drinking
water should be banned. However, the
Agency believes that in the event it
decides to allow such wells to continue
to operate, that it should alert the public
to the kinds of technical controls it is
considering imposing so that the public
can meaningfully comment on them.

Class IV wells discharge hazardous
waste into or above underground
sources of drinking water through a
variety of underground injection
devices. As already discussed in this
Preamble, no technical requirements are
included in these regulations for Class
IV wells which discharge directly into
underground sources of drinking water.
Requirements are included in these
regulations, however, for those Class IV
wells which discharge hazardous waste
above underground sources of drinking
water. Because of the variety of devices
classified as Class IV wells which
discharge above underground sources of
drinking water, the Agency recognizes
that difficulties arise in developing
requirements that would apply to all
such injection devices.

There are essentially four groups or
types of these Class V devices. They
are best described by expressing them
in comparison to other devices and
techniques. The first type are those
normally called wells, which are similar
to the usual dug or drilled well, with or
without well casing or other fabricated
side walls. They are always
considerably deeper than they are wide.
The second type is similar to the first
but usually much shallower than the

-first. They are usually referred to as pits
and are similar in most aspects to
surface impoundments. They are usually
open at the top and constructed to allow
liquid to seep through the bottom and
sides into surrounding soiL The third
type is more a treatment device than an
injection device. They are usually buried
rigid vessels designed to contain waste
for chemical, physical or biological
treatment and equipped with distinct
influent and effluent pipes. Septic tanks,
devices which are designed to treat
waste biologically under anaerobic
conditions, are an example of this type.
The fourth and final type are those that

are designed to distribute fluids beneath
the ground surface over a relatively
large area and usually involve buried
lateral pipes or trenches. An example of
this type is a leaching field which
distributes effluent from a septic tank.

As can be seen from this discussion a
given requirement for one type of device
may not be appropriately applied to the
other three devices. For this reason the
Agency has directed the requirements in
these proposed regulations primarily to
those Class IV underground injection
devices which are normally thought of
as wells.

In addition to, or instead of, the-
requirements specified in these
proposed regulations for Class IV
underground injection devices, the
Agency is considering the specification
of other more appropriate requirements
for those Class IV underground injection
devices which do not typify wells.

In particular, the Agency is
considering the requirements specified
in Part 265-Subpart K Surface
Impoundments. or similar requirements
for application to the second type
described above (i.e., pits]. The
requirements specified in Part 265-
Subpart Q, Chemical. Physical. and
Biological Treatment or similar
requirements are being considered for
application to the third type (e.g., septic
tanks) and the requirements inPart 265-
Subpart v Land Treatment. or similar
requirements for the fourth or remaining
type. The Agency specifically invites
comment on the appropriateness of
applying these requirements to Class IV
underground injection devices.

Because of the similarity between
these latter three types of injection
devices and those hazardous waste
management techniques to be controlled
by regulation in accordance with the
Part 265 requirements under RCRA, the
Agency is also considering regulating
these injection techniques under RCRA
only, now and in the future. The UIC
program would still assume regulatory
responsibility for those of theseinjection
techniques which are generally
considered as wells (i.e., the first type)
when such programs go into effect. The
Agency invites specific comments on
this concept.

These proposed regulations include a.
limited number of definitions, used
throughout the regulations. These
definitions also appear in § 122.3 of the
Part 122 regulations published in today's
Federal Register. The Agency will be
developing additional appropriate
definitions for this proposed regulation
in conjunction with the Part 146
regulations which are now under
development.
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The various requirements included in
these proposed regulations are
discussed as follows:

General Operating Requirements'
These proposed regulations include

specific operational requirements for
Class I wells which dispose of
hazardous waste beneath the lowermost
formation containing, within one quarter"
mile of the well bore, an underground
source of drinking water. Such wells
typically pass through overlying aquifers
which are to be protected as -.
underground sources of drinking water.
This protection involves requirements
that injections only occur through
properly designed and constructed
wells. The injection of hazardous waste
must be accomplished through tubing
inside of a well casing which is
cemented to the well bore. Furthermore,
the annular space between the tubing
and casing must be filled with a suitable
fluid. As will be discussed later, the'
integrity of these seals is to be

' demonstrated by a monitoring program.
A final requirement for protecting
aquifers overlying the injection
formation is the prohibition of injection
of hazardous waste between the
outermost casing and the well bore.
Additional operational controls include
limitations placed on injection pressure
based on conditions in the injection
zone. These limits are set to prevent the
migration of hazardous waste; '
hazardous waste constituents, or
formation fluids from the injection zone
into underground sources of drinking'
water. This migration could occur either
through fractures in the injection zone
and the confining zone, or through
improperly completed or plugged wells
penetrating the injection zone. To
prevent migration by the first of these
pathways the pressure in the injection
formation must remain below a
calculated maximum known as fracture
pressure. The injection pressure must at
all times remain less thanthe fracture
pressure. To prevent contamination by
the second pathway, the owner or
operator can either correct the problems
in these wells or inject at a reduced
pressure such that the injected fluids
will not reach the improperly plugged or
completed wells. Facilities under interim
status are existing facilities for which'
proper injection pressures have already
been determined. The regulations
require that the owner or operator
control and monitor his injection
pressure to prevent migration bf
hazardous waste or hazardous waste
constituents out of the injection zone by
either pathway.

* The above discussion applies only-to
Class I wells disposing of hazardous', ,

waste. The regulations do not include
any general operating requirements fog,
Class IV wells which inject above
underground sources of drinking water.
Since these wells are intended to
introduce injection fluids above
underground sources of drinking water,
requirements to prevent leakage from
the well are not pertinent. As will be
discussed later, however, the regulations
do specify ground-water monitoring
requirements for these wells.

Special Handling Requirements
Facilities which dispose of hazardous

waste by underground injection must
comply with the § 265.13 General .Waste
Analysis requirements. In addition, in
the case of underground injection, the
owner or operator must ascertain that
the waste is compatible with the
components of the well and the injection
formation. Trial tests are required when
a well is used to inject a different
hazardous waste to ensure that the new
waste will not react with previously
injected fluids, the injection formation or
components of the well and form gases
which could.cause a threat to public
healthor the'environment, or otherwise
damage the well or the receiving
formation. Test results must
demonstrate compliance with the
requirements of § 265.17(b). If the owner
or operator has on hand information
demonstrating-the compatibility of
various-hazardous wastes with the well
components and the injection formation
the trial tests need not be performed.

In.§ 265.437 of the proposed
regulations the underground injection of
ignitable, reactive, and incompatible
waste is prohibited unless such injection
complies with § 265.17(b).
Monitoring and Response

As discussed earlier in the discussion
of general operating requirements, for
Class I wells both the mechanical
integrity and the injection zone pressure
are to be monifored.

Monitoring to assure the mechanical
integrity of the well is to be
accomplished by applying a selected
pressure to the material placed in the
annular space between the tubing and
the well casing, and then monitoring the
pressure for changes. Any abrupt
change in the measured pressure
indicates that the tubing is leaking into
the annular space. In determining the
pressure to be applied to the annular
space the owner or operator must
establish an allowable range based on
generally accepted engineering
practices. A sudden leak or fracture in
the tubing or casing would cause an
abruptchange in the amnnular pressure. If
a significant-change in the annular

pressure is detected, the owner or
operator is required to take appropriato
corrective action to restore mechanical
integrity, This action may Include
replacing or repairing tubing, casing,
seals or other appurtenances,
* These proposed regulations do not
specify appropriate annular pressures or
the means to restore mechanical
integrity. The regulations do require the
owner or operator to implement a
monitoring program to demonstrate
mechanical integrity of Class I wells
based upon a plan prepared and
submitted to the Regional
Administrator, all on the effective date
of these regulations. Continuous
monitoring of annular pressure is
commonly employed at Class I facilities
and therefore the Agency is requiring
continuous monitoring and recording. In
addition to the annual report that the
Agency is considering requiring notice
within a specified period (e.g., 24 hours)
any readings falling outside the
allowable range.

Monitoring of the injection pressure Is
also required, for Class I wells. As
discussed earlier in this document,
injection at too high a pressure can
cause hazardous waste, hazardous
waste constituents, or formation fluids
to migrate from the injection zone. To
guard against this possibility, the 6wnor
or operator must measure the injection
pressure to assure that it does not
exceed the allowable pressure in the
injection zone. Since the pressure Is
measured at the well head and not In
the injection zone itself, he must
calculate, based upon generally
accepted engineering principles, the
maximum allowable pressure at the well
head based on the characteristics of
both the fluid being injected and the
injection well apparatus. If the well
head pressure exceeds the'allowable
limit, the owner or operator must modify
is injection process to restore the

injection pressure to within allowabl0
limits. For more information on this
subject see "An Introduction to the
Technology of Subsurface Wastewater
Injection," EPA-600/2-77-240,
December 1977.

As with the mechanical integrity
monitoring program, the owner or
operator must, on the effective date of
these regulations, develop and submit to
the Regibnal Administrator a plan for
injection pressure monitoring and then
implement it. This plan must include a
specification of continuous monitoring
and recording. The Agency is
considering, in addition to the annual'
report, requiring periodic or episodic
reporting.,

The owner or operator is required to
keep records of monitoring data and

| II
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evaluations throughout the active life of
the facility. He must also submit to the
Regional Administrator an annual report
on his mechanical integrity and injection
pressure monitoring programs. The
report must contain a description of any
corrective actions instituted during the
year and the circumstances which
necessitated the corrective actions.

In the case of Class IV wells used. to
dispose of hazardous waste by injection
above an underground source of
drinking water, these proposed
regulations require compliance with the
requirements of Part 265 Subpart F-
Ground-Water Monitoring.

The-Agency believes that wells
injecting hazardous waste above an
underground source of drinking water
are very similar to surface
impoundments used for the storage,
treatment or disposal of hazardous
waste in terms of potential ground-water
contamination. This is especially true if
the surface impoundment leaks. Because
of this similarity, the proposed
regulations specify the same ground-
water monitoring requirements for these

,wells as thosewhich apply to surface
impoundments, including the
recordkeeping and reporting
requirements of Subpart F.

Subpart F requires indicator
monitorihg which may lead to a ground-
water quality assessment program. For
those facilities where no hazardous
waste or hazardous waste constituents
are thought to be entering the ground
water, an indicator monitoring program
to detect leaks is described. For those
facilities where ground-water
contamination by hazardous waste or
hazardous waste constituents from the
facility is known or assumed to exist,
the Subpart F regulations describe a
ground-water quality assessment
program to establish the magnitude of
the impact on the ground water. Since
most Class IV wells may already have
contributed hazardous waste or
hazardous waste constituents to the
ground water, the Agency anticipates
that a ground-water quality assessment
program will be implemented at most
Class IV injection well facilities.
Closure and Post-Closure

The regulations require an owner or
operator to close his injection well in
such a way that migration of hazardous
waste or hazardous waste constituents
into or between underground sources of
drinking water is prevented.
Furthermore, the need for maintenance
to protect human health and the
environment is to be minimized. On the
effective date of these regulations the
owner or operator is required to have a
written plan for closure of his injection

well at the end of its intended life or, for
that matter, at any other time that
closure would be necessary. The closure
plan must describe the steps which will
need to be taken to close the injection
well.

These proposed regulations specify
requirements for closure plan
amendments, plan approval, and
notification which are very similar to
the facility closure requirements
specified in Part 265--Subpart G,
Closure and Post-Closure. Commenters
may wish to review these proposed
requirements in consideration of
Subpart G.

In the case of Class I wells, these
regulations specify that closure must be
accomplished by plugging. Common
plugging techniques include: the Balance
Method; the Dump Bailer Method; and
the Two-Plug Method. Each of these
techniques requires that the well be
brought into a state of static equilibrium,
either by circulating the mud in the well
at least once or a comparable method,
prior to placement of the cement plug(s).
For more information see "Cementing"
by Dwight K. Smith, Chapter 10,
Monograph Volume 4, Henry L Doherty
Series, SPE of AIME, 1976,

In the case of Class IV wells which
are used to dispose of hazardous waste
by injection above underground sources
of drinking water, the owner or operator
must remove remaining hazardous
waste from the injection well and then
close the well, in accordance with the
facility closure plan to satisfy
§ 265.435(a). One method of meeting this
objective is to preclude the injection of
additional fluids, even those which are
not hazardous waste, which could result
in mobilization of hazardous waste
remaining in the aeration zone and
introduction of these substances into the
ground water.

A "Comment" included in the
proposed regulations reminds the owner
or operator that any waste removed
from the injection well during closure
must be managed as a hazardous waste,
unless he demonstrates that the waste is
not hazardous.

Following closure, the owner or
operator of a Class IV well must
implement his post-closure plan. These
proposed regulations impose the post-
closure requirements specified in
Subpart G, which, in the case of
underground injecqon, involve post-
closure monitoring of the ground water
in accordance with Subpart F. EPA
believes that such post-closure
monitoring is appropriate since
hazardous waste may remain in the soil
adjacent to the injection well. This
monitoring will determine whether the
waste migrates to ground water and, if

such migration occurs, what degree of
contamination occurs. The latter
determination must, at a minimum,
include a prediction of the rate of
nigration of the contaminants in the
saturated zone. If the well is
contaminating ground water the
assessment of contamination in the
ground water must continue as long as
waste is being injected (i.e., until closure
of the facility). This is necessary to
account for differences in the waste
injected (e.g., volume, constituents).

If contamination first appears during
the post-closure period a single ground-
water quality assessment (including a
prediction of the rate of migration)
should be sufficient to characterize
likely future contamination. While the
Agency believes that the post-closure
monitoring requirements of Subpart F
are applicable to Class IV wells that
inject above an underground source of
drinking water, the Agency does not
expect that most Class IV wells will be
engaging in extensive post-closure
monitoring. Many Class IV wells will
have triggered the ground-water quality
assessment program of Subpart F during
the active life of the facility. Such
facilities would only monitor until final
closure. Those that are using the
indicator monitoring system during the
post-closure period are likely to discover
an impact on ground water. Under
Subpart F, such facilities need only
complete and report on a single ground-
water quality assessment.

Financial Requirements
In imposing financial requirements on

the owners or operators of underground
injection facilities, these proposed
regulations draw a distinction between
the closure and post-closure
requirements. Since closure is
accomplished essentially through
plugging, it is appropriate to use
financial requirements similar to those
in § 122.42(g), which seem appropriate
for such techniques. Since the post-
closure requirements of this Subpart are
based on the requirements of Subpart G
of this Part, it is appropriate to use
financial responsibility requirements
similar to those in Subpart H of this
Part.

The Agency is also considering
distinguishing between Class I and
Class IV wells for purposes of financial
responsibility. Under this alternative
approach, requirements for Class I wells
(which do not have post-closure
requirements) would be based on those
in § 122.42(g). The requirements for
Class IV wells (which woidd include
requirements during the post-closure
period) would be based on Subpart H.
The Agency is also considering imposing
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either all of Subpart H or requirements
similar to those in § 122.42(g) on all
underground injection facilities
disposing of hazardous waste above
underground sources of drinking water.

The Agency has decided to repropose
financial responsibility requirements for
owners or operators of hazardous waste
management facilities. To the extent
appropriate, the Agency may decide to
promulgate such requirements for
owners or operators of wells used to
dispose of hazardous waste, at the time
it promulgates such requirements for
other hazardous waste management
facilities.

Dated: May 2, 1980.
Douglas M. Castle,
Administrator.

It is proposed to further amend Title
40 CFR, Part 265, by adding § § 265.431"--
265.437 to Subpart R, which has been
promulgated in today's Federal Register
as follows:

§ 265.431 Definitions.
The following definitions promulgated

in § 122.3 of this Chapter apply:
Formation means a body of rock

characterized by a degree of lithologic
homogeneity, which is prevailingly, but
not necessarily, tabular and mappable
on the earth's surface or traceable in the
subsurface.

Formation fluid means "fluid" present
in a "formation" under natural
conditions as-opposed to introduced
fluids, such as drilling mud.

Injection well means a "well" into
which "fluids" are being injected.

Infection zone means a geological
"formation", group of formations, or part
of a formation receiving fluids through a
well.

Plugging means the act or process of
stopping the flow of water, oil, or gas in
formations penetrated by a borehole, or
well.

Underground source of drinking water
("USDW") means an aquifer or its
portion: (a) which supplies drinking
water for human consumption; or (b) in
which the ground water contains fewer
than 10,000 mhg/l "total dissolved
solids".

§ 265.432 General operating
requirements.

The owner or operator of a Class I
well for disposal of hazardous waste
must prevent migration of hazardous
waste or hazardous waste constituents
into or between underground sources of
drinking water as follows:

(a) Wells must be cased and cemented
between the well bore and casing; ,
(b) Hazardous waste must be injected

through tubing, with a packer set

immediately above the injection zone
and with the annulus between the
tubing and the long string of casings
filled with fluid, or by another equally
effective technique for which the owner
or operator has a written demonstrhtion,
available for review.by the Regional
Administrator, indicating that it
provides a comparable level of
protection to underground sources of
drinking water.

(c) Injection of hazardous. waste
between the outermost casing and the
well bore is prohibited; and

(d) Injection pressure at the well head
must not exceed a maximum pressure
which must be calculated so as to
assure that the pressure in the injection
zone during injection does not initiate
new fractures or propagate existing
fractures in the injection zone, initiate
fractures in the confining zone or
otherwise cause the migration of
hazardous-waste, hazardous waste
constituents, orformation fluids into an
underground source of drinking.water.

* § 265.433 Waste analysis.
For disposal of hazardous waste by

underground injection the owner or
operator must, in addition to the waste
analyses required by § 265.13:

(a) Conduct waste analyses and trial
tests; or

(b] Present written, documented
information from his or similar disposal

- operations to show that this disposal
will comply with § 265.17(b) and for
Class I wells, that the waste is
compatible with fluids in the injection
zone and minerals in both the injection
zone and the confining zone and will not
damage the mechanical integrity of the
well.

§ 265.434 Monitoring and response.
(a) The owner or operator of a facility

,,which disposes of hazardous waste by '

-underground injection into a Class I well
must: ,

(1) On the effective date of these
regulations develop and submit to the

'Regional Administrator a plan for a
monitoring program capable of
determining compliance with § 265.432,
by:

(i] Demonstrating the mechanical
integrity of the injection well to satisfy
§ 265.432(a) and (b); and

(ii) -Demonstrating that the pressure of
the injected fluids remains within
allowable limits to satisfy § 265.432(d).

(2) The plan to be submitted- under
paragraph (a). of this section must
specify:

(i)For demonstrating mechanical
integrity:

(A) The annual pressure range to be
maintained and basis for determining it

for the specific well tubing, packer and
casing characteristics and for the
anticipated injection fluid temperatures;

(B) The devices and procedures for
continuous monitoring and recording of
the annular pressure, and evaluation of
that information; and

(C) Procedures for immediate
response to changes in the annular
pressure outside the allowable range,
and for restoration of mechanical
integrity;

(ii) For demonstrating that injection
fluid pressure remains within allowable
limits:

(A) The calculated fracture pressure
and the basis for determining It for the
specific formation and zone of Injection;

(B) The calculated allowable injection
pressure to be measured at the well
head and the basis-for determining it for
specific injection fluid characteristics
(i.e., specific gravity, viscosity and
temperature);

(C) The techniques and procedures for
continuous monitoring and recording of
the injection pressure at the well head,
for evaluation of that information; and,

(D) Procedures for immediate
response to an increase in the well head
pressure above the allowable limit, to
restore pressure to within allowable
limits.

(3) On the effective date of these
regulations the owner or operator must
implenent the monitoring plan which
satisfies paragraph (a)(2) of this section
and determine the mechanical integrity
of the well and the injection zone
pressure.

(4) The owner or operator must keep
records of the monitoring data and
evaluations specified in paragraphs
(a)(2) (i) and. (ii) of this section
throughout the active life of the facility.

(5) The owner or operator must submit
an annual report to the Regional
Administrator which assures
compliance with § 265.432. He must
separately identify in the annual report
those corrective actions, specified In
paragraphs (a)(2](i) (C) and (a)(2)(il)(D)
of this section which were implemented
during the 'reporting period, and an
explanation of the circumstances which
required corrective action.

(b) The owner or operator of a facility
which disposes of hazardous waste by
underground injection into a Class IV
well which discharges above an
underground source of drinking water
must monitor the ground water in
accordance with the requirements of
Subpart F of this Part.,

§ 265.43 ,Closure and po t-closure.
(a) The, owner oroperator must close

his facility in a manner that:
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(1) Will prevent the migration of
hazardous waste or hazardous waste
constituents into or between
underground sources of drinking water
via the well structure; and

( (2) Will minimize the need for further
maintenance to protect human health
and the environment.

(b) On the effective date of these
regulations, the owner or operator must
have a written closure plan. He must
keep this plan at the facility. This plan
must identify the steps necessary to
completely close the facility. The closure
plan must.
1 (1) Identify the techniques to be used
to close the well in accordance with
paragraphs (c) and (d) of this Section;

(2) Describe the steps which are
necessary to decontaminate facility
equipment during closure; and

(3) Include a schedule for final closure
which specifies the anticipated date
when wastes will no longer be received,
the anticipated date when final closure
will be completed, and intervening
milestone dates for tracking the progress
of closure.

(c) The owner or operator may amend
his closure plan at any time during the
active life of the facility. The owner or
operator must amend his plan any time
changes in operating plans or facility
design affect the closure plan.

(d) The owner or operator must
submit his closure plan to the Regional
Administrator at least 180 days before
the date he expects to begin closure. The
Regional Administrator will modify,
approve, or disapprove the plan within
90 days of receipt and after providing
the owner or operator and the affected
public (through a newspaper noticel the
opportunity to submit written comments.
If an owner or operator plans to begin
closure within 180 days after the
effective date of these regulations, he
must submit the necessary plans on the
effective date of these regulations.

(e) Within 90 days after receiving the
final volume of hazardous wastes, the
owner or operator must treat all
hazardous wastes in storage or in
treatment, or remove them from the site,
or dispose of them on-site, in
accordance with the approved closure
plan.

(f) The owner or operator must
complete closure activities in
accordance with the approved closure
plan and within six months after
receiving te final volume of wastes.
The Regional Administrator may
approve a longer closure period under
paragraph (d) of this section if the owner
or operator can demonstrate that.

(1) The required or planned closure
activities will, of necessity, take him
longer than six months to complete, and

(2) That he has taken all steps to
eliminate any significant threat to
human health and the environment from
the unclosed but inactive facility.

(g) The owner or operator of a Class I
well must close by plugging to satisfy
paragraph (a) of this section.

(h) At closure, the owner or operator
of a Class IV well which discharges
above an underground source of
drinking water must;

(1) Remove the hazardous waste
remaining in the well; and

(2) Close the well in a manner which
satisfies paragraph (a) of this section.
[Comment: At closure, as throughout the
operating period, unless the owner or
operator can demonstrate, in
accordance with § 261.3 (c) or (d) of this
Chapter, that any solid waste removed
from the injection well is not a
hazardous waste, he becomes a
generator of hazardous waste and must
manage it in accordance with all
applicable requirements of Parts 202.
263, and 265 of this Chapter.]

(i) When closure is completed, the
owner or operator must submit to the
Regional Administrator certification
both by the owner or operator and by an
independent registered professional
engineer that the facility has been
closed in accordance with the
specifications in the approved closure
plan.

(j) The owner or operator of a Class
IV well which discharges above an
underground source of drinking water
must provide post-closure care in
accordance with the applicable
requirements of §§ 265.117-265.120 (see
Subpart G of this Part).

§ 265.436 Financial requirements.
(a) On the effective date of these

regulations, the owner or operator of a
facility which disposes of hazardous
waste by underground injection must
have a written estimate of the cost of
closing the facility in accordance with
the requirements in § 265.435. The owner
or operator must keep this estimate, and
all subsequent estimates required in this
Section, at the facility.

(b) The owner or operator must
prepare a new closure cost estimate
whenever a change in the closure plan
affects the cost of closure.

(c) The owner or operator must
maintain financial responsibility n the
form of performance bonds or other
equivalent form of financial assurance
to close a facility which disposes of
hazardous waste by underground
injection. In lieu of individual
performance bonds, owners or operators
may furnish a bond or other equivalent
form of financial guarantee covering all

facilities which dispose of hazardous
waste by underground injection in any
one State.

(d) On the effective date of these
regulations an owner or operator of a
facility which disposes of hazardous
waste by underground injection in a
Class IV well which discharges above
underground sources of drinking water
must have a written estimate of the
annual cost of post-closure monitoring
and maintenance in accordance with the
applicable post-closure requirements in
§ § 265.117-265.120. This estimate, and
all subsequent estimates, must be kept
at the facility.

(e) The cost estimate required in
paragraph (d) of this section must be
revised whenever a change in the post-
closure care plan affects the cost of
post-closure care (see § 265.118(b)). The
latest post-closure cost estimate is
calculated by multiplying the latest
annual post-closure cost estimate by 30.

(f) On each anniversary of the
effective date of these regulations, the
owner or operator must adjust the latest
post-closure cost estimate using an
inflation factor derived from the annual
Implicit Price Deflator for Gross
National Product as published by the
U.S. Department of Commerce in its
Survey of Current Business. The
inflation factor must be calculated by
dividing the latest annual published
Deflator by the Deflator for the previous
year. The result is the inflation factor.
The adjusted post-closure cost estimate
must equal the latest post-closure cost
estimate times the inflation factor.

§ 265.437 Special requirements for
igrftable, reactive or lncompablbe wastes.

Ignitable. reactive or incompatible
wastes (see Appendix V for examples)
must not be disposed by underground
injection unless § 265.17(b) is satisfied.
[3Doc. 80-1430 FlId 5-1B: -45a =]
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 122, 123, 124, and 125

[FRL 1453-5]

Consolidated Permit Regulations:
RCRA Hazardous Waste; SDWA
Underground Injection Control; CWA
National Pollutant Discharge
Elimination System; CWA Section 404
Dredge or Fill Programs; and CAA
Prevention of Significant Deterioration

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This rule establishes
consolidated permit program
requirements governing the Hazardous
Waste Management program under the
Resource Conservation and Recovery .
Act (RCRA), the Underground Injection
Control (UIC) program under the Safd
Drinking Water Act (SDWA), the
National Pollutant Discharge
Elimination System (NPDES) program
and State Dredge or Fill ("404")
programs under the Clean Water Act
(CWA), and the Prevention of
Significant Deterioration (PSD) program
tinder the Clean Air Act, for three
primary purposes:
(1) To consolidate program

requirements for the RCRA and UIC
programs with those already established
for the NPDES program.

(2) To establish requirements for State
programs under the RCRA, UIC, and
Section 404 programs.

(3) To consolidate permit issuance
procedures for EPA-issued Prevention of
Significant Deterioration.permits under
the Clean Air Act with those for the
RCRA, UIC, and NPDES programs.
DATES: These regulations shall become
effective as follows: All regulations shall
become effective as to UIC permits and
programs July 18, 1980, but shall not be
implemented until the effective date of
40 CFR Part 146. All regulations shall
become effective as to RCRA permits
and programs November 19, 1980. Part
124 shall become effective as specified
in § 124.21. All other provisions of the
regulations shall become effective July
18, 1980. For purposes of judicial review
under, the Clean Water Act, these
regulations will.be considered issued at
1 p.m. eastern time on June 2,1980; see
45 FR 26894, April 22, 1980. In order to
assist EPA to correct typographical
errors, incorrect cross-references, and
similar technical errors, comments of a
technical and nonsubstantive nature on
the final regulations may be submitted
on or before July 18, 1980. The effective

date will not be delayed by
consideration of such comments.

Comments on the scope and
applicability of Executive Order 11990
and Executive Order 11988 to RCRA,
UIC, and NPDES permits must be
submitted on or before July 18, 1980.

Comments on requirements for Class
IV wells must be received by July 15,
1980.

There will be a hearing on the
requirements for Class IV wells on July
8,1980, from 9 a.m. to 5 p.m.
ADDRESSES: Cominients of a technical
and nonsubstantive nature, as well as
the comments concerning the scope and
applicability of Executive Order 11990
and Executive Order 11988,'should be
addressed to: Edward A. Kramer, Office
of Water Enforcement (EN-338), U.S.:
Environmental Protection Agency,
Washington, D.C. 20460.

Comments on requirements for Class
IV wells should be addressed to: Alan
Levin, Director, State Program Division
(WH-550), Office of Drinking Water,

- Environmental Protection Agency,
.Washington, D.C. 20460.

The Public Uqearing on Class IV wells
will beheld at: HEW Auditorium, 330
Independence Avenue, S.W.,
Washington, D.C.
FOR FURTHER INFORMATION CONTACT:

- Edward A. Kramer, Office of Water
Enforcement (EN-336). U.S.
Environmental Protection Agency,
Washington, D.C. 20460, (202) 755-0750.
SUPPLEMENTARY INFORMATION: -

"Background

These final regulations consolidate
requirements and procedures for five
EPA permit programs. These regulations
represent the major product of the
Agency's permit consolidation initiative
that began in the fall of 1978. They are
based on the proposed consolidated
permit regulations that were published
in the Federal Register for comment on
June 14, 1979 (44 FR 32854).

EPA program requirements and State
program requirements are established
for three programs:

* The Hazardous Waste Management
(HWM) program under the Resource
Conservation and Recovery Act
(RCRA);....

e The Underground Injection Control
(UIC) program under the Safe Drinking
Water Act (SDWA);

- The National Pollutant Discharge
Elimination System (NPDES) prograir
under the Clean Water Act (CWA): and

State program requirements only are
established for:

9 State section 404 "Dredge or Fill"
programs under the CWA.

In addition, procedures for permit
decisionmaking are established for the
above four programs, and for

* The Prevention of Significant
Deterioration (PSD) program under the
Clean Air Act, where this program Is
operated by EPA or a delegated State
agency under 40 CFR 52.21(v): these
procedures do not apply to PSD permits
issued by States to whom
administration of the PSD program has
been transferred. (See preamble to Part
124, Subpart C.)

These regulations are an important
element of an Agency-wide effort to
consolidate and unify procedures and
requirements applicable to EPA and
State-administered permit programs,

The Agency has also developed a
single set of permit application forms for
the programs covered by these
regulations, These consolidated
application forms are published
elsewhere in today's Federal Register.
They consist of a single general form to
collect basic information from all
applicants, followed by separate
program-specific forms which collect
additional information needed to issuo
permits under each program. The
application forms in today's Federal
Register include the general information
form and the additional forms for
certain water discharges under NPDES
and for hazardous waste permits under
RCRA.

When the draft consolidated
application forms were published for
public comment, they appeared along
with a set of proposed NPDES
regulations which were closely related
to the contents of the application forms.
Those accompanying regulations have
now been integrated with the final
NPDES regulations which appear as part
of these consolidated permit regulations,
and are summarized in the proper places
in the preamble discussion..For a more
thorough discussion and response to
comments on those portions of the
NPDES regulations, see the preamblo to
the consolidated application forms
published elsewhere in today's Federal
Register. Because the draft application
forms and accompanying proposed
•NPDES regulations were originally
published together, commented upon,,
together, and are closely related, the, ',
detailed discussion of both forms and
accompanying regulations has been -
retained in one place.

Many of the requirements in these
regulations apply both to EPA programs
and to State programs that receive EPA
approval to operate in lieu of a Federal
program in a particular State. These
common requirements are intended to
ensure that State permit programs
satisfy minimum statutory and
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environmental objectives, while at the
same time recognizing that State laws,
procedures, and management
philosophies differ. EPA also.seeks in
these regulations to help States
rationalize their own regulatory
programs by removing or avoiding
Federal obstacles to such efforts. These
regulations allow greater coordination
and cooperation in permit review and
issuance between EPA and States with
approved RCRA, UIC, NPDES, 404, or
PSD programs in instances where a
single facility or activity requires
permits from both EPA and one or more
State agencies.

Although nothing in these regulations
would require a State to reorganize its
permitting procedures, EPA encourages
States to begin or continue efforts
toward"one-stop" permitting or other
forms of permit program consolidation.

The Agency anticipates a number of
benefits to the environment, the
regulated community, the general public,
and its own institutional efficiency from
permits consolidation:

* Environmental Benefits:
Consolidation of permit requirements
and processing procedures should result
in more comprehensive management
and control of wastes.

- Regulatory Benefits: More uniform
procedures and permit requirements
among EPA permit programs should
result in more consistency and
predictability for the regulated
community, and in many instances this
should reduce the costs of compliance.
Consistent program requirements and a
single set of application forms for EPA-
issued permits should reduce paperwork
and increase efficiency in processing
permits.

9 Institutional Benefits: The Agency
has already experienced greater
coordination, sharing of information,
and resolution of inconsistencies and
overlaps among the various programs
during the development of these
regulations. This high level of
coordination and awareness is expected
to continue.

* Public Participation Benefits:
Procedures and opportunities for public
participation in permit decisions and in
State program approvals are more
uniform and predictable under these
regulations.

o Resource Benefits: Consolidating
these permit programs should reduce the
resources EPA needs to administer them
over the next few years, compared with
what the expanding scope of EPA permit
programs would otherwise require.
Consistent program requireients and
use of the consolidated application
forms should be particularly helpful in
starting up and administering the two

new programs (RCRA hazardous waste
and UIC) covered by these regulations.
If States adopt similar approaches,
resource benefits could also be realized
at the State leveL

Organization of inal Regulations

The final regulations replace 40 CFR
Parts 122,123, and 124, which were
formerly used exclusively for NPDES
program regulations. These Parts of the
Code of Federal Regulations are being
used because they already provide the
skeleton for organizing permit
regulations, namely:

" PART 122-PERMIT REOUIREMENTS.
" PART 123-STATE PROGRAM

REQUIREMENTS.
0 PART 124-PROCEDURES FOR

DECISIONMAKING.

Parts 122,123, and 124 have been
organized into Subparts. Subpart A of
each Part applies to each permit
program included in that Part.
Subsequent subparts set forth additional
program-specific requirements for the
individual programs.

Although the Agency has attempted to
unify these regulations, statutory and
programmatic considerations preclude
complete uniformity. Thus, to review the
regulations for a particular program, one
must read both the general Subpart A
plus any applicable program-specific
subpart.

Summary of the Regulations

* Part 122-Establishes definitions
and basic permit requirements for EPA
administered RCRA, UIC, and NPDES
programs. Part 122 also provides certain
requirements applicable to State
programs, including State 404 programs,
but only to the extent Part 123 explicitly
refers to Part 122 requirements. Part 122
spells out in detail who must apply for a
permit; contents of the applications:
what conditiolis must be incorporated
into permits; when permits may be
revised, reissued, or terminated; and
other requirements.

* Part 123-Establishes the
requirements for State programs
operated in lieu of EPA, after a program
has received. the approval of the
Administrator. In addition to the RCRA
hazardous waste, UIC, and NPDES
programs, Part 123 governs State section
404 programs for discharges of dredged
or fill material into certain waters of the
United States. After receiving the
approval of the Administrator a State
may issue section 404 permits, in lieu of
the United States Army Corps of
Engineers, in so-called "Phase II and Im"
waters (sometimes referred to as
traditionally non-navigable waters). In
addition, Part 123 contains the

procedures for EPA approval, revision,
and withdrawal of a State program.

e Part 124-Establishes the
procedures to be followed in making
permit decisions under the RCRA
hazardous waste, UIC, PSD, and NPDES
programs. It includes procedures for
public pdrticipation, for consolidated
review and issuance of two or more
permits to the same facility or activity.
and for appealing permit decisions. Most
requirements in Part 124 are only
applicable where EPA is the permit-
issuing authority. However, Part 123
requires States to comply with some of
the Part 124 provisions, such as the
basic public participation requirements
of permit issuance.

TechnicalRequirements
Technical regulations containing

requirements and criteria which apply to
decisionmaking under the RCRA, UIC,
NPDES, 404, and PSD programs have
been developed separately from Parts
122-124. These regulations set the
standards for the contents of permits
issued under these programs and
provide some of the technical bases for
determining the adequacy of State
programs and individual permit
decisions.

The coverage and format of the
consolidated permit regulations, and the
location of the technical regulations
which correspond to each program, are
summarized in the following chart:
BILLING CODE 850-01-U

33291



Federail Register / V6l. A5, .No. ,B8 ./!vonday, May 19, 1980 / Rules and Regulations

\ l • Ilomonscia t ea ;
. i 'Teeailal

i2ame 'Abbrevi Coverage 1122 I123i124 Act I Requirements
,I - ]" -

Hazardous Waste HO, generation4 trans- esI'sYes Resource- 40 F
'Manageerit portati~n, treat- j eJ"e" I Conservation &I 260-266 I
iProgram i ent, storage, , I Recovery .Acti . i disposal ,of ' . - "(RC A) _ II

S ,hazardous waste I I I 42 'USC-§6901
'Under~d UIC well injection/ Yes Yes Yes Safe Drinking 140 CFR 146 I
Injection ',,protection of Water Act
Iontrol Program i drinking water I ' (SDA) I
I I aquifers. I 2 UsC §300f I
Ebational NPDES '.discharge of I Yes lYesl Yes Clean Water 40 CFR ,25V
Pollutant ,astewater into Act .12-9., 133, & I
IDisthaze uMjli-,l waters of -the U.S. ' ' (CWA) l'Sbdba erJN

nation z-ystem I 'I We33r 1 40 ... 3
Dredge for NFillI 404 1 discharge ,of :i2a -Yes 1Par .Clean.ater 40 CR 230
IProgram, dredged or fill tlyl 'tly Act

. material -into I I (CWA) I
f . 1 PS waters tof IJ.S. A 33 USC §1251 I I

D teission of "Mb 1.No J=es Clean Air Act 40 CFR 52
ISignificant I pollutants frau j (CAA) IDeterioration sources in .IDeI orati. n I clean air -areas 'I 42 USC .§741 II

8ILLINGCODE6560-O1-C

Part 122-ProgramRequirements

A. What Does This Part Do?
(1) Coverage. Subpart A of Part 122

deals with EPA administration of the
RCRA hazardous waste, UIC, and
NPDES programs. First, it provides
definitions for terms used in these
regulations. Second, Subpart A contains
basic program requirements applicable
to EPA administration of these three
programs, such as application
requirements, standard permit
conditions, and grounds for modification
and termination of permits. Subparts B
through D of Part 122 describe
additional program elements of these
three programs. Subpart B is specific to
RCRA hazardous waste, Subpart C to
UIC, and Subpart D to NPDES. The
reader must consult both the general
Subpart A and the appropriate program-
specific Subpart B, C, or D for a full
description of any one program.

Certainof the Part 122 Tprgran
requemeolts -area 'apirale, as
indicated.insectioniearings and :in Part
123; to StateJtCRtA,U=C,NP.DES, or 404
programs whidhn0btainapprv.1alo
operAte nd!ieu. f ,EPAaipgrams (nr, in
the nas mT4f 4 prpgrams, ini nofit
U.S. _myjop s LEnginers). -n
additiontowifhelafmniti ns forjRGRA,
UIC, au-NPDE-S5u artAblPart rt2
contains deflitions -used inPart 123f or
State 404programs, butmo 404 Subpart
appears in Part 122 because EPA does
not issue Fedral40permits.

(2) Complek dyAarg m mb-r nf
comanesoni-rred~ar22,and
the consolidated1rmitxegultionsdn
general, -stated qhat :ffe xgulatiom are
difficultto- use'becaus nidheir
complexiy,length, andmumerons cross-
relerencesiboth tootherseotionsof
these Tegulationsandlo-theseparaie
te nicalhreguleftons.

EPAagrees that the consolidated
regulationsare complex. Muchmf this
complexity isdue do1.helac t ithat 1ho
regulations include provisions under dve
programs which regulate complex and
differing ypegs-factivities undergour
.different statutes.rhe consffid'tionaf
regulations under these 'fivDpnrmit
programs may not anakeithebsffiuntdv
requirementsof athefiveprogrmnsantiar
to meet. Howeve, -wehalieve That'licie
regulations are ,less rom=ilcx than they
would have ben if issuedin fivnew s / uf
regulations developed in isolatianfrom
eachother 3y delpingthepermit
regulations -asnaet, contraictions,
gaps, and overiaps umnongtprogram
requirementsihave lobendeectedmnd
more easily and compeily dealt 'th, o
In addition, consolidation has avoided
-manydlfuferences 'in approadhihat nro
noLdirect-cofflicts,'but which gtillaro
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unnecessary to carry out the objectives
of the program. The consolidated
regulations make the provisions more
uniform, and therefore easier to learn
and deal with conceptually, by favoring
consistency among programs where
differences are not required by statutory
objectives. In addition, these regulations
achieve some saving in total length
because provisions which are applicable
to all programs only have to be stated
once.

While EPA has retained the idea of
consolidation and the basic format of
the proposed regulations, we have taken
or will be taking a number of steps to try
to make the regulations easier to use
and less confusing.

First, EPA will conduct an extensive
program for public awareness after the
regulations are promulgated. One aspect
of this proram will be preparing and
distributing reprints of the regulations,
which will contain only the parts of
these consolidated regulations
applicable to each program individually.
This will make it possible for a reader
interested in only one program to find
out about it without reading about other
programs. These individual program
reprints may be combined with the
separate "technical" regulations for a
program, such as the Part 146
regulations for UIC, in order to provide a
single package which contains the entire
universe of regulatory requirements for
one program and thereby ease the
burden of pursuing cross-references.

In addition, EPA will be preparing a
series of booklets on the regulations
written to address the concerns of
particular constituencies. For example,
one such booklet will be specifically

Subec

addressed to farmers, and another
addressed to permit applicants in
general.

Second, the consolidated regulations
themselves have been redrafted with
particular attention to their organization
and their readability. Steps that EPA has
taken in this effort include the following:

* The sequence of sections within
each of the subparts of Part 122 has
been rearranged for logic and
consistency and to provide a discernible
"map" for proceeding through the
regulations. Each subpart of Part 122
includes three types of provisions: (1)
Orientation material such as the
purpose and scope of each program,
prohibitions, and the classification of
injection wells; (2) the ways in which
activities covered by the programs are
authorized, either through application
for a permit or by permit substitutes
such as interim authorization or
authorization by rule; and (3)
information on how conditions are
incorporated into permits-first, the
conditions that do vary from permit to
permit, and then information on how to
calculate or specify conditions which do
vary from permit to permit. In addition,
(4] Subpart A contains sections on the
effect of having a permit, such as the
extent of the protection a permit
provides, how it is reviewed, and when
it can be modified or terminated. The
regulations have been organized to
follow this sequence, and we have
rewritten the section headings to clarify
the relations between provisions in
Subpart A and parallel provisions in the
program subparts. The organization of
the final regulations is displayed in
Table II.

Subpat A (Gee Subp B (RCRA) Subpart C (U SkWo (NPOES)

L Orientation matenal:
Purpose and scope - 1221 to 1222. - 1221........21 - 12231 ..... 12251,
Basc program provisions and over- 122- -- 122.32t o122-36 122M

age; prohaitiors.

Preappiction reqir and - 122.23..... 122.7..-....
permit substitutes.

Who applies for a permit; 122.4 _- - 122.2 --... 238...... 12253

and how? 1225. and 122.6.. 12224, and 122.25 , 12254 to 122.5
Special pes-- -. 122261o 12227, 2 122391to2240 12-59

Ill. Establishing parnit condrbons:
Standard permit conins .- 122.7 122.28M 12241 ...-... 12260 a"d 12261.
Establishing variabe conitions - 122.8 122,42--- 1226210 12263

122.9 to122.12- 122.2910122-30.- 1224312245- 12264to1226
IV. Effect of a pnL .. 122.13 to 122.19-.....

A reader might wish to determine the
treatment of a particular activity under
Part 122 in the following manner
(referring to Table H): First, if the

activity is within a State with an
approved program the individual is not
directly covered by Part 122, but rather
by State program statutes and

regulations approved under Part 123.
and the reader would consult those
State statutes and regulations. Because
some of the programs covered by these
regulations are new, and others may not
be approved in a particular State. the
reader might wish to consult Part 123 to
determine what the minimum
requirements for one of these programs
would be in the State. Otherwise, the
reader would first go to the "Orientation
Material," which summarizes each
program sufficiently to give a quick idea
of whether further examination of the
regulations is warranted. If the activity
is covered, the reader would next turn to
the "Application" provisions to see what
procedures to follow in obtaining a
permit or other authorization. Beyond
this point an individual's requirements
under these programs will be spelled out
in the permit document (except where
the activity is authorized by a "rule" or
other permit substitute). If the reader
wants to know what his or her permit
requirements would be, he or she could
go on to the provisions on "Establishing
Permit Conditions:' First. "standard
conditions" that will appear in all
permits can be looked up. Second, the
sections on establishing variable permit
conditions can be consulted; these will
refer to the louation of the other sections
of these and other regulations that set
forth the requirements for variable
permit conditions and how they are
derived. The specific conditions of these
permits for the most part will be derived
through the application of technical
regulations for each of the programs
which do not appear with these
regulations. Finally, the provisions in
Subpart A on the "Effect of a Permit"
will tell the reader what it means to
have a permit- the protection that it
offers, and how it may be reopened or
changed.

* Orientation sections have been
added to the beginning of each subpart
of Part 122. The first of these orientation
sections briefly introduces the
consolidated regulation as a whole
(§ 122.1). The second sets forth the
purpose and scope of Part 122 (§ 122.2].
Finally, each of the program subparts of
Part 122 now contains an introductory
section setting out the basics of that
program's permit system. These
introductory sections are designed both
to indicate at the beginning what
activities are regulated, and to make the
more detailed sections which follow
easier to comprehend. Much of this
material is explanatory and illustrative
rather than regulatory. EPA believes
that inclusion of this material will help
reduce the confusion created by the
complexity of the regulations. Because

Tagle I I.-Oganizatiorn of Page 122
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the introductory sectionszaresummufoes
they can not substitute-fortheffil
regulations which-follow.

e Those sections of PartI-22:drdizt
124 which are applicabledo'State
programs (through referennniniP.=2]3)
have been highlighteddntffhsecfiun(nr,"
where necessary, paragra4p j.eadings.
Indication that a sectiunds4 M licahlu
to State programs"cloesnairdneandhrft
exactly the sameprovAinn %-hne
applicable to ownersnrajerzat .-rvsw
receive their permitsffrnma kite.
Rather, "applicaiilty'mnn.as tffiatm
State program muzt-a a-imilar
provision in its-own tutesa n'
regulations in order -toeceivpaTrra
to operate in lieu fa)IXP.A nrlJ 6 Crps,of
Engineers for 404).-Fordfa
corresponding Stateprom-sion, Ithese
statutes and regiiaotimns wildave ci
be consulted. This subJatasdfiscussed
at length intheprepufil ttolirt 1.

* Some materi :es henildfted
fromthe program-suecifin.sibparts in
Subpart A when it a mense doio so.
An example is:-unomlaceze poing
(§ 122.18): rnovingl Tmregiii remnents
into Subpart-Ahaseliffinatedmany
sections and al-Agernrlerffcross-,
references, aswellasmianyamneffiess
inconsistencies.

* EPA has -attemitefl henever
possible to indicateinitalics 't-the
'beginning of.subpar.agrapThs and
paragraphs -when 1the materialttbmt
follows is applicab'le toaneproopm
only, as occurs occasitmally-inthe
general SuhpartA.

* Paragraph andsubpamgraph
headings havelbeen -addeitobreak .up
long sectionsmrtto identify the material
which follows..However, itismotalways
possible toproviide aiheadingorein,.r
paragraph-in a section.

* Alarge-number of-cross-references
between these permit regulations-and
the technical regulations is unavoidable.
However, 'PAhasttried to nrgaifize
both sets of regulations toplace -the
permit material inthe permitcegulations
and technicdlunaterial in'fhe technical
regulatinnsltomake theseamaterials ,
consistent, tol3ravidexross-references
when needed, and tomnke the cross-
references understandable. We haveadded topical headings for many cross-
references to'help readers determine the
nature of the requirement referred to.

* Some commenters raised concerns
regardingdthe status of ".omments" in
the proposal,-especially whenthey
containregullatoryimaterial. We have
attempted co-lhininate asmany
comments as possible by moving
regulatory material into the text and
purely explanatory material into the
preamble or'the"'purpose and scops".
sections. However, we have retained

some commeritsttogivemexamples or
illuminatexeqiireme onts oaoinfein -he
regulations. Followiqg standard Federdl
Register.-9tyle, ithesecommentslhave
beenflabledas'-M-tes:"

B.low~oesaiisY aR!tete'TDrhn
June 14, 1979Proposl?

Subpar A--eneralJ.rogram
Requirements

The followinga fliscussi dihe
gignffivmmetreeiv mnnld ff
the basis o~rrevins-mmafle.o,:PaiI 122
of theprourseIjgilltfinns 2inor
editoial;anasdc tcungesmclucing"technical mnu~fnmeztr'":suniciter1 in the
preambIle 1oflfei7,fl97!f E
NPD E :mrga'fiun sj] h avel b een -nale in
all sedflas onflare ntiiscussed.
"Inclues,Uts uiiimdtlfifitefl tr"' r
"includesifhmt2hitaitio"hzvebeen
rewrittendim.ya"inilu ies? ' in il
cases and wir=ever haEt inn !pears,
the provisions- wfififfi Rlw :arenat
exclusive.

§ 1221 N atazthe ansalidated

Mud 3h n isnaatedralqppearea In
proposed 1B22S.22,"Pmpose anflscop,"
but itf-ms'been reorganized-and
rewrittento logicallysElt-uti"he
coverqge.df the-ezntire cons6lidated
permite-utions. iustthere 'are-now
separategiuragraph's on'axj coverage, (b)
structure, j[c;relation to tther -

regulations, (dJ authority, (eJ public
participaiom,and .[:Stateauthoriies.
State aufhorities wasfmnerly I 12 .4.
Because tIs-enerallytrue -offlieae
regulantfis,-and ntjttrueof~nrt 122,
that they-do not-preempt more'stringent
State requirements (except.as provided
for RCRA in § 123.33), the proposed
section was moved to § 122.1 where it
applies to all of the regulations.1t was
reworded to clarify that these
regulafions lomotpreempt more
stringent requirements whetheror not
those requirements are part of an
approved -State program.

§ 122.2 Purpose and scope ofiPart 122.

This section is~completely new. It-has
been added to make Part 122 easier to
read and to clarify its organization.

Many commenters noted that the
applicability ofi'art 122 to the PSD
program was unclear. The PSD program
was not mentionedin proposed § 122.1,
"Purpose and scope," but some of the
definitions-in-Part 122 appeared to be
applicable to PSD. EPA has decided that
the best way to avoid confusion is to
exclude PSD from Partl122 entirely, and
this-isnotedrin the regulations. Instead,
PSD definitionsappear iii Part 124,
Subpart C,

§ 122."3 E.finitions.

A number nT.commenters made
generdlmsgestions to copewith the
difficultymoffinding the correotdiceflrgtion
in § 122,3.ihe proposal organized he
definitions into-aparqgraph containing"genealnitinnFio n"followeby
paragraphs containing ilefinifions
applicalile foeach 6f.thi rqgrams
indiviaua1.y.1PA1as 16llowed a
suggestion that all the definitions be
organizeddnto-one~alphahaticaliat. fn
term applies jtfewer.than alIaothe
programs,,ajparenthesis is .nserted ifter
the.termntondicatetowhbirhprograms it
applies. Hoawve, 'hacanae many
readers of this preamblearellkclytoi-o
particuladryintereatedin ldinefiins
for a iniepjrogram, ,the TC!dlowin
response lo mommerits willcontinue lo
followthe prDpnsed format by
discussing-BratLthe '!generaltdoinitions"
and then thetefinitionsthLjoydto
individual programs.

Frequently terms aredaefined in
reference to other terms which are also
defined. TWhenmAdefined term arppears
in a definition,1he definadf ermtapears
with quotatinrnarks when his.may be
helpful. Also, tt.achnical -te rms lar
frequently used in these~xegulations In
their acronym lorm, much as 'IBMP" for
"best.mnanegementpractices,"',We have
expanded tfhedefinition sectionto
include These acronyms, which are
placed intheir alphabetical order among
all the nth6r definitions.

(1) fg-neral definitions.
Administrator. Somecommenters

pointed out he conflicts batweenthe
proposed definition's delegation
language ("his/her-designee"), and those
in the definition of Regional
Administrator ("delegated
representative"), proposed § 122,11(o)
(Director or an "authorized
representative"), and proposed § 123.37
,(Regional Administrator or "his
designee"). For consistency, the term
has been made uniformly "or an
:autorized representative." Elsewhere in
the regulations, only Administrator,
Regional Administrator, or Director is
used, with the understanding that
authorized representatives and
-designees are included in these terms
unless indicated otherwise. For"example; the Regional Administrator
may be the authorized representative of
the Administrator.

Appropriate Act and regulations. For
the reasons discussed under § 122.2
above, EPA has deleted the reference to
the Clean Air Act.

Aquifer and underground source of
&rking water. Some commenters
objected to the fact that the proposal In
effect set forth two definitions'of
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"underground source of drinking water"
(USDW), one for use under RCRA and"
one with "more latitude" for use in the
UIC program. (The greater flexibility for
USDWs in the UIC program resulted
from the procedures for eliminating
certain aquifers, now called "exempted
aquifers," from the coverage of the UIC
program.]

Likewise, commenters noted that the
proposed definition of "aquifer"
("capable of yielding useable quantities
of groundwater") contradicted the
definition in proposed § 250.41(5) for
RCRA ("useable quantities to wells or
springs"). The final definition applicable
to both RCRA and UIC which appears in
the consolidated regulations is "a
geological formation, group of
formations, or part of a formation that is
capable of yielding a significant amount
of water to a wellor spring." This is
slightly different than the definition
which appears in Part 260 for RCRA,
which is the same as proposed
§ 25o.41(5)

In both instances EPA agrees that
these definitions should be the same for
both programs, and EPA will conform
them. They have not been conformed in
these regulations because the question
of the proper definition of "aquifer" and
"USDW" are closely related to the
scope and form of the section 3004
standards under RCRA and to the
manner in which Class IV wells will be
dealt with. Both those issues are
scheduled for final resolution by EPA
next fall. The definitions of "aquifer"
and "USDW" will be changed at the
same time. The current definition of
"USDW" applies to the RCRA program
only insofar as injection wells are
regulated under RCRA under § 122.26.

Best management prctices. Several
commenters noted that it was confusing
to provide two separate definitions of
"best management practices" (BMPs):
one for NrPDES and one for State 404
programs. The-two definitions have
been combined so that they appear in
one place. The differing coverage under
two programs is highlighted in the new
combined definition.

For 404, several commenters objected
to the requirement that BMPs "ensure
compliance with water quality
standards." EPA agrees that the
proposed definition could be interpreted
to place an unrealistic burden on
individual BMPs, and therefore has
changed the definition to require that
BMPs facilitate compliance with
applicable water quality standards.
Some commenters argued that there
should be no reference at all to water
quality standards because CWA section
404(h](1(A)(i) does not mention them.
The Agency disagrees, because that

section refers to the environmental
guidelines promulgated under CWA
section 404(b)(1) (the "section 404(b](1)
guidelines," 40 CFR Part 230) which do
require compliance with applicable
water quality standards.

Some commenters wanted the BMP
definition to require consideration of
practicability, feasibility, or economics.
The final regulation allows States to
include such considerations in addition
to the minimum environmental
requirements. It should also be noted
that the section 404 BMPs contained in
§ 123.92 are not absolute requirements;
anyone objecting to any of them may
apply for a permit and raise questions of
practicability in that context.

Facility or activity. In response to a
comment, EPA has clarified the
applicability of this definition to section
404 programs by adding a reference to
the 404 program. "Facility" and
"activity" frequently appear in Part 123,
Subpart E.

Hazardous waste. Two commenters
stated that a full definition of
"hazardous waste" rather than a cross-
reference should be given. However, the
definition in Part 261 is too complex to
be set out in full. Several other
commenters stated that no reference
should be made to RCRA section 1004
because that definition is not self-
implementing and the only hazardous
wastes covered by Subtitle C of RCRA
are those which are identified or listed
under section 3001. EPA accepts this
comment and has changed the definition
of "hazardous waste" so that it reads
entirely in terms of the substantive
RCRA regulations.

Major facility. This is a new defimition
added to the final regulations. It is
discussed in paragraph (2) of the
preamble to § 122.18.

Owner-or operator. This definition
remains unchanged. Some commenters
sought clarification of what happens
when the owner and operator are not
the same, and expressed concern that
requirements of the permit program
might, by virtue of this definition, be
imposed on landowners who have no
involvement in operation of a permitted
activity. To address this concern, we
have amended § 122.4, application for a
permit, to provide that the operator is
responsible for obtaining a permit and
complying with it when ownership and
operation are split. However, RCRA
applications must be signed both by the
owner and the operator. The
requirements of a RCRA permit bind
both the "owner" and the "operator" of
the permitted facility, while the
requirements of other permits subject to
this Part bind only the permit holder.

The reasons for this approach are
explained in the preamble to the
regulations implementing section 3004 of
RCRA. Briefly, this approach has been
chosen because there is at least one
provision of the 3004 regulations that
only the owner can comply with-the
one requiring insertion of a notation in
the deed to the property in question. It
also may be materially more difficult to
implement and enforce the closure and
financial responsibility provisions of the
regulations if the owner is not bound,
since in at least some of those cases the
site may have been abandoned and the
"operator" may be difficult to determine.
Joint responsibility will also provide
more incentive to comply with the
requirements of the RCRA program.
Finally, the legislative history suggests
that both owner and operator should be
bound.

To ensure that both the owner and the
operator understand their joint
responsibility, EPA is requiring both the
owner and the operator to sign the
permit application. In adopting this
approach, however, EPA has no
intention to require both owner and
operator to take all or even most
compliance actions in tandem. EPA will
regard compliance by either owner or
operator with any given obligation
under the permit as sufficient for both of
them. EPA anticipates that in most cases
the operator will take the lead role in
complying with all but the few
conditions that only the owner can
satisfy. The owner is free to make
arrangements with the operator by
contract or otherwise to assure itself
that the operator will take most actions-
necessary for compliance activities
beyond that. Nonetheless, EPA
considers both parties responsible for
compliance with the regulations.

Permit. EPA has changed the
definition in response to comments.
First, commenters found obscure and
confusing the statement that "in Part
124. reference to 'permit' may include
permit modification, revocation or
denial." EPA agrees. Part 124 has been
rewritten to specify the precise kinds of
permit actions to which its provisions
apply.

Second, we have clarified the scope of
the definition by adding references to
other types of authorization or
documents, such as "general permit."
"draft permit," and 'permit by rule."
Similarly, § 122.4, application for a
permit, is now written to clarify which
of the several types of permits or other
authorizations under these regulations is
covered by the application requirement.
Finally, the procedures governing
issuance, administration, or termination
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of interim status, authorization by rule,
permits by rule, and'emergency permits
are segregated within their own
sections. As a result, provisions of Parts
122 and 124 (and discussions in this
preamble) which are generally
applicable to permits, permit
applications, and permittees are not
applicable to those types of
authorization, but are applicable to 'all
other permits, including area permits
and general permits. The following chart
may be helpful in determining which
provisions of the regulations apply to
which kinds of authorizations.
BILLING CODE 6560-01-M
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Person. The definition has been
reworded to eliminate duplication.

State. One commenter suggested that
this definition be changed to include
Indian tribes so that they would be able
to administer programs under Part 123.
EPA has not accepted this suggestion
because RCRA, SDWA, and CWA all
explicitly define "State" and none
includes Indian tribes. Indian tribes are
included within the meaning of
"municipality" in these statutes.

State Director. The definition has
been changed from "a State agency" to
"any State agency" to reflect the fact
that a State may have more than one
agency administering the permit
programs.

(2) Definitions for RCRA.
Comments were received requesting

clarifications or revisions to definitions
applicable to the RCRA program
requirements. Many of the definitions
have been clarified or revised. All RCRA
definitions in these final regulatibns are
taken from 40 CFR Part 260. Part 260
provides the definitions for terms used in
40 CFR Parts 261 through 266. Using the
Part 260 definitions in these regulations
will ensure uniformity in all the
regulations promulgated-under Subtitle
C of RCRA. Comments on the RCRA
definitions are addressed and responded
to as part of the rulemaking on 40 CFR
Part 260.

Existing HWM facility. This
definition is discussed in the preamble
to Part 122, Subpart B.

Major Hazardous Waste Management
F1acility. In the proposal EPA defined
"major HWM facility" as one that
handled at least 5,000 tons of waste a
year. EPA received a number of
comments questioning this definition.
For the reasons discussed in the.
preamble to § 122.18, EPA has
determined that major HWM facility
will be defined through guidance, and
consequently this definition has been
deleted. EPA intends that this guidance
will result in approximately i0 percent
of RCRA facilities being classified as
major,

(3) Definitions for UIC.
Well. Commenters requested that

sludge drying beds and treatment
lagoons which seep into groundwater
should not be considered wells. EPA -
agrees and has added a definition of
"well." Lagoons and drying beds do not
meet this definition of a well. However,
those facilities may be subject to
regulation under RORA.

Additional definitions. Definitions for
the following UIC terms have been
added to clarify thieir use in the
consolidated permit regulations:
acidizing, exempted aquifer, fluid,
formation, formation fluid, and plugging.

These new terms and comments on
terms which appeared in the proposal
are discussed in the preamble to Part
122, Subpart C, or will be discussed in
the preamble to'40 CFR Part 146.

(4) Definitions for NPDES.
Navigable waters and waters of the

United States. Commenters noted that
the definitions for "navigable waters"
and "'waters of the United States" were.
circular. EPA agrees and has eliminated
the use of the term "navigable waters"
in favor of using "waters of the United
States" throughout these regulations and
providing a single definition. "Waters of
the United States" was chosen for the
same reason that it is used in the Clean
Water Act: the Act covers much more
than waters which are traditionally
"navigable."

The following changes have been
made in the proposed definition of
"navigable waters," which now appears
as the definition of "Waters of the
United States:"

(1) "Wetlands" has been given its own
definition because it is sometimes used
independently, and included within the
scope of "waters of the United States"
by cross-reference.

(2) The proposal exempted "treatment
ponds or lagoons designed to meet the
requirements of the CWA" from the
definition of navigable waters. To
clarify that the scope of this exemption
is not limited to treatment ponds or
lagoons, it is now written to cover
"waste treatment systems including
treatment ponds or lagoons ..."
Because CWA was not intended to
license dischargers to freely use waters
of the United States as waste treatment
systems, the definition makes clear that
treatment systems created in those
waters or from their impoundment
remain waters of the United States.
Manmade waste treatment systems are
not waters of the United States,
however, solely because they are
created by industries engaged in, or
affecting, interstate or foreign
commerce. Finally, as in the proposal,
certain cooling ponds fall outside the
exemption. EPA has referred to the
definition of cooling ponds in 40 CFR
§ 423.11(m) to indicate the type of
cooling ponds intended.

New discharger. EPA has changed
this definition in two ways. First, EPA
has expanded the definition to include
an indirect discharger which commences
discharging into waters of the United
States. This does not represent a change
in policy but is merely a wording change
to simplify the regulatory languagb

. regarding new dischargers, former
indirect dischargers, and recommencing
dischargers.

Second, the definition now
specifically includes a mobile point
source that begins discharging at a new
location for which it does not have an
existing permit. This clarifies our
existing interpretation that a mobile
source that moves to a new location,
unlike an existing dource at that
location, creates a new environmental
insult and therefore should not be
allowed to begin discharging until final
Agency action granting a permit and
until installation of the necessary
pollution control equipment. Thus, these
sources are ineligible for stays of
contested permit conditions on the basis
of a request for an evidentiary hearing
which has been granted, These sources
are governed by § 124.59(a); If the
request for an evidentiary hearing Is
granted, "the applicant shall be without
a permit pending final Agency action
under § 124.91."

This change also requires, under
§122.66 (proposed § 122.81(d)(4)), that a-
mobile point source start up control
equipment before beginning discharge
and meet its permit conditions within
the shortest feasible time. Under
§ 122.10, it is ineligible for schedules of
compliance, and under §122.53 It Is
required to submit a new permit
application 180 days before
recommencing discharge at the new
location, unless that requirement is
waived. Because a new permit is
required each time the source moves,
the permit can be updated to
incorporate the appropriate water
quality standards of the area and any
other appropriate permit requirements,

Privately owned treatment works, To
clarify the new provisions for treatment
works other than POTWs (§ 122.62(m))
we have added a definition of "privately
owned treatment works." The definition
includes any treatment system which is
not a POTW and whose operator Is not
the operator of the facility whose wastes
are being treated. Thus, the typical case
of a single operator of an Industrial
facility providing its own treatment
would not be a privately owned
treatment works. Although termed a
"privately owned" treatment works the
definition does not exclude a treatment,
works that is owned by a State or
municipality but which meets this
definition.

(4) Definitions for 404.
The proposal contained definitions for

"plowing," "seeding," "cultivating,"
"minor drainage," and "harvesting."
Because these terms are only used once,
in the § 123.92 (proposed § 123.107) list
of activities not requiring permits, EPA
has moved them to that section.
Responies to the many comments
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received on these terms appear in the
corresponding preamble.

Discharge of dredged material. One
commenter questioned the distinction, in
the definition of dredged material,
between discharges from on-board
processing (included in the definition)
and on-shore processing of dredged
material (not included). This distinction
comes from the Corps of Engineers
regulations, 33 CFR § 323.2(8).
Comments to the Corps suggested that
there were significant differences
between the two kinds of operations,
justifying the distinction. However, to
clarify the distinction and to maintain
consistency in eliminating the "primary
purpose test" (see discussion of "fill
material"), EPA has changed the
definition to exclude all discharges
resulting from on-shore processing of
dredged material, regardless of the
purpose for which the material was
extracted. All such on-shore processing
discharges are subject to the NPDES
program. Extraction and subsequent
deposit of the dredged material may still
be subject to regulation by the Corps or
under a State section 404 program, and
are unaffected by this change.
-One commenter argued that dredged

material returned "unaltered" to its
original borrow site should not be a
discharge because there is no "addition"
of a pollutant to waters of the United
States. EPA disagrees; the release of
dredged material into the wafer column
may add pollutants to the water column
or the downstream substrate. Also,
movement of material from one part of
the substrate to another may have
siinificant environmental effects before
the material is ultimately returned to its
original site.

Fillmaterial. The proposal defined fill
material as material discharged for the
primary purpose of replacing an aquatic
area with dryland or of changing the
bottom elevation of a water body,
reserving to the NPDES program
discharges with the same effect which
are primarily for the purpose of
disposing of waste. Comments were
solicited on this distinction, referred to
as the primary purpose test. Two
comments were received, one favoring
retention of the test, one opposing the
test. EPA has decided to change the
definition of "fill material" to eliminate
the primary purpose test and to include
as fill material under the 404 program all
pollutants which have the effect of fill
(that is, which replace part of the waters
of the United States with dryland or
which change the bottom elevation of a
waterbody).

The Agency agreed with the
commenter who said that the primary
purpose test was too subjective. It has

been our experience that the primary
purpose test is difficult to apply,
particularly where a project has two
purposes, or where the purpose changes
over time. In addition, the purpose of the
discharge is immaterial to its effect on
the waters of the United States; a
landfill motivated by the need to
dispose of waste and a landfill intended
to create a building site both result in
the loss of waters of the United States
and pose a risk of contaminating the
surrounding area.

Moreover, the Agency disagreed with
the suggestion that all solid waste (for
example, garbage, trash, and sludge] be
regulated under section 402.,.There are
several reasons why EPA believes that
all discharges with the effect of fill
should be handled under the 404
program instead of the 402 program. The
404 program is better suited to
preventing the unnecessary destruction
of valuable wetland ecosystems. For
example, the section 404(b)(1) guidelines
require consideration of alternative
sites; the NPDES program does not
provide for a comparable alternatives
analysis. In addition, the section
404(b)(1) guidelines look at the
ecological impact of the discharge; the
NPDES program uses technology-based
effluent limitations. Finally, individual
section 404 permits specify sites,
whereas NPDES permits are Issued for
point sources, such as a truck delivering
trash to a wetlands. Writing an NPDES
permit for a truck presents practical
problems apart from the difficulty of
devising technology-based limitations
for discharges from trucks.

For all these reasons, EPA believes
that the new definition of "fill material,"
eliminating the primary purpose test,
better carries out the goals of the Clean
Water Act.

Impoundment A few commenters
objected to the definition of
"impoundment" as being too expansive,
too restrictive, or not necessary. We
agree that the definition is not
necessary, because impoundments as
such are not treated differently from
other waters under these regulations.
Because the definition served no
purpose, EPA has deleted it to avoid
confusion.
§ 122.4 Application for a permit.

(1) Commenters suggested that the use
of the term "any person" in proposed
§ 122.6(a) (now § 122.4(a)) might require
more than one permit application for a
facility, where several "persons" are
making use of a facility. EPA intends the
person with operational control over the
facility to be the one required to submit
a permit application. Accordingly, EPA
has adopted a suggestion of the Utility

Solid Waste Activities Group that a
paragraph to this effect be added to the
section. However, for RCRA facilities,
both the owner and the operator must
sign the application; see discussion
under the definition of "owner and
operator." The section has also been
redrafted, in response to a comment, to
reflect the three limited instances when
a "permit" is required but an application
is not (that is, permits by rule under
RCRA. and NPDES and 404 general
permits]. In addition, no "permit" is
required until notice is given by the
Director when a facility is authorized by
rule for UIC or regulated under interim
status for RCRA. See preamble to
"permit" under § 122.3.

(2) Proposed §122.7(c) required the
permittee to reapply if it wished to
continue regulated activities after
expiration of the permit. This
requirement has been merged with final
§ 122.4(a). One commenter suggested
that a permittee should be able to refer
to the application for its expired permit
rather than submit a new one if none of
the information has changed. EPA
rejects this suggestion. It is essential to
obtain an updated certification of the
accuracy of the information before
issuing a new permit. However, nothing
in these regulations precludes
resubmitting old information so long as
the certification which accompanies it is
current. ResubmIttal is necessary to
prevent any confusion and to ensure
active awareness of the information that
is being certified.

The requirement to submit a renewal
application prior to the expiration date
of the existinj permit has been restated
in the standard permit conditions
(§ 122.7). In addition, the program
subparts contain information on how
early permittees must submit their
renewal applications for EPA-issued
permits: 180 days for RCRA [§ 122.23), a
reasonable time before construction is
expected to begin for UIC (§ 122.37], and
180 days for NPDES (§ 122.53). Because
these timing requirements are not
applicable to States, it was not possibile
to place them in the standard permit
conditions, which would have given
permittees the advance warning of the
duty to reapply which one commenter
requested. However, these regulations
do not preclude placing such a
statement in permits or otherwise
notifying permittees when renewal
applications are due.

(3) One commenter read proposed
§ 122.7 ("Permit issuance," now
§ 122.4(c)] to mean that the permit
issuance process necessarily cannot
begin until all permit applications for a
facility have been submitted. We have
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rewritten the section to clarify that it is
possible for one permit to be processed
even if the Director has not yet received
a completed applidation for another
permit for the same facility. Similarly,
when a facility is required to have
several permits, the duty to submit a
renewal application operates
independently for each permit. The
subject of consolidation of permit'
applications and permit processing is
further addressed in the preamble to
Part 124..

Some commenters objected to the
vagueness of the term "completeness" or
requested that a notification of
completeness be required of the.
Director. Section 124.3 contains
provisions for notifications of
completeness for all EPA permits for
RCRA, UIC and NPDES facilities; these
provisions are discussed in the
accompanying Part 124 preamble. A
sentence has been added to § 122.4(c) to
emphasize that the completeness of one
permit application does not depend on
the completeness of other permit
applications.

(4) New paragraph (d) of § 122.4.lists
the information which applicants for
permits under RCRA, UIC, or NPDES
must supply to the Director. A detailed
description of the purpose of these
permit information requirements, and
responses to comments received on their
proposal, are contained fi. the detailed
discussion which appears in the
preamble to the consolidated
application forms, published elsewhere
in today's Federal Register. The
requirements are quite basic and
generated relatively little comment. A
brief description of the requirements is
included here.

EPA has developed a set of
consolidated application forms to be
used by applicants for EPA-
administered RCRA, UIC, and NPDES
permits. The structure of the
consolidated permit application forms is
similar to that of the consolidated
permit regulations: questions applicable
to all programs are contained in a
generally applicable Form 1. which is
supplemented by additional forms
containing questions for each specific
program. Likewise, the information in.
§ 122.5(d) comprises the essential
information which is submitted in Form
1, while § § 122.24 for RCRA, 122.37 for
UIC, and 122.53 for NPDES list essential
information which is submitted in
additional forms for those specific
programs.

The draft consolidated permit
application forms appeared as Part ill of
the june 14, 1979 FederalRegister along
with certain proposed NPDES
regulations which listed the irnformation

requirements contained in Form 1 and
Form 2 (44 FR 34393, 34346). (The draft
Form I was to be applicable to all
programs even though its contents were
listed only in the proposed NPDES
regulations.) Proposed §§ 122.23 and
122.36(c) of the consolidated permit
regulations also included RCRA Part A
and UIC permit application information
requirements similar but not identical to

Athose in draft Form 1-However, it was
clear in the draft consolidated
application forms that Form 1 covered
all applicants, and no confusion was

* apparent in comments received.
The informational requirements in

paragraph (d) are also applicable to
States. Applicants for State permits will
use State application forms, which may
be different from EPA's consolidated
application form. However, to provide a
minimum level of uniformity in the basic
data, § 123.7 requires State forms to
include at least the information listed
here and in the program subparts
(§ § 122.24 for RCRA, 122.37 for UIC and
122.53 for NPDES) for EPA permit
applications. Because these sections are
applicable to States, only essential
information is listed as a permit
application requirement; the information
required by thesle sections does not
include every detail which appears on
the application forms for EPA-issued
permits.

The applicability of these information
requirements to States does not reflect a
change from the proposal. The Form 1
requirements were to be made
applicable to State NPDES programs
through a proposed amendment to
§ 123.73 (see 44 FR 34116), and
applicability to States of the permit
application requirements for RCRA and
UIC appeared in the proposed
consolidated permit regulations at
§ § 123.39 and 123.57 respectively.

(5) EPA has added a new paragraph
(e) to § 122.4 which requires applicants
to keep records for a period of three
years of the data used to complete all
applications. This requirement is also
listed in §122-8 (standard permit.
conditions) requiring records of
background data for monitoring and.
other reports required by the permit to
be kept for three years. The -
recordkeeping requirements are
necessary to support any subsequent
EPA enforcement action for false
reporting.

§ 122.5 Continuaion of expiring
permits.

(1) Some changes have been made in
proposed § 122.8[c) (now § 122.5) in
response to comments. Proposed § 122.8
(c)(3)(ii) (now § 122.5(c)(2)) created some
confusion as to what grounds were to be

considered by the Director in denying a,
permit renewal application when the
permittee is out of compliance with the
continued permit. In response to these
comments, EPA has amended § 122.10,,
"termination of permits," to state that
any grounds for terminating an existing
permit is grounds for denying a permit
renewal application. While termination
of a permit or denial of an application is
a harsh measure that Will only be used
in extreme instances, EPA believes that
a provision for doing it is necessary and
that, in some instances, such action will
be appropriate. If the Director were
required, as some commenters
suggested, to base the decision of
whether or not to issue the permit solely
on the permit renewal application, he or
she would be in the position of having
authority to terminate the existing
permit for the grounds listed in § 122.16
but then being required to renew the
permit for the same facility because the
application did not reflect the
noncompliance. We have reworded
§ 124.6 to clarify that when the Director
seeks to deny a renewal application, he
or she must firstissue a notice of intent
to deny which is treated as a form of
draft permit, subject to public notice and
the other procedures of Part 124, A
specific reference to § 124.8 Is now
provided in § 122.5(c)(2).

In addition, several readers
interpreted this section to require the
Director to either deny the renewal
application or take enforcement action
when a facility with a continued permit
is out of compliance. Comments stated
that under this reading the section
seems onerous and that more normal
options such as permit modifications
and compliance schedules ought to be
available. EPA has redrafted § 122.5(c)
to clarify that issuance of a new permit
with appropriate conditions remains an
option available to the Regional
Administrator in this situation.

(2) A'large number of commenters
noted, the possibility under proposed
§ 122.7(6) that a Federally-issued permit
might lapse after transfer of a program
to a State and expressed concern that a
permittee might be forced to close down
or operate illegally without a permit
through no fault of its own. Several
suggested that States ought to be
required to have some sort of automatic
reissuance authority or a provision for
extensions similar to the Federal
Administrative Procedure Act, perhaps
as a condition of program approval
under Part 123. EPA has rewritten the
section to emphasize that States may
continue Federally-issued RCRA, UIC,
or NPDES permits which expire while
under State administration If adequate
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legal authority exists to do so. EPA
believes that it is inappropriate to
require States to exterid Federally
issued permits.

In evaluating whether States should
be required to have an automatic
continuation mechanism like the one
provided by the Federal Administrative
Procedure Act, EPA applied criteria
similar to those used in determining the
other requirements for authorization of
State programs; that is, whether the
requirement is necessary to provide (1)
equivalent environmental protection, (2)
consistency with Federal regulations, (3)
adequate enforceability, and (4) public
participation. Using these criteria EPA
determined that continuation of permits
by States should not be required for
program approval. In addition, it is
questionable whether EPA could impose
such a requirement in view of the fact
that failure to continue permits could be
considered a "more stringent" State
program feature.

Of course, States receiving program
authority are encouraged to coordinate
transfers of permits with EPA and to
expedite permit processing in situations
where the permit has been extended
under the Federal APA and the State
has no similar administrative extension
provision. It is anticipated that such
situations will be rare. The more
common situation covered by this
provision-namely, when a permit
which has not been Federally extended

- is transferred to a State and then
expires-can only be remedied by
timely processing of a renewal
application by the State or existence of
a State equivalent to the Federal
Administrative Procedure Act.

(3] One commenter argued that
automatic continuation under this
section should not insulate an NPDES
discharger from violation of a statutory
deadline which intervenes prior to
permit renewal. EPA believes it lacks
legal authority to adopt this
interpretation. Under section 402(k), the
statutory deadlines in the Clean Water
Act are not independently enforceable
but must be embodied in the permit.
However, under § § 122.62 (establishing
NPDES permit conditions] and 122.10
(compliance schedules), NPDES permits
are required to be written to assure
compliance within the CWA statutory
deadlines. Consequently, any permittee
whose permit is continued beyond the
deadline is still subject to enforcement
for noncompliance with its continued
permit.

§ 122.6 Signatories topermit
applications and reports

(1) Some commenters challenged
EPA's legal authority to establish

signatory and certification requirements
at all. Clearly, the Resource
Conservation and Recovery Act, the
Safe Drinking Water Act, and the Clean
Water Act each require programs for
issuing permits and give the
Administrator rulemaking authority to
prescribe regulations to establish them.
A mechanism requiring applications for
permits has been chosen in most
instances, although not always (for
example, permits by rule, general
permits), because in most cases
applications are necessary to determine
appropriate permit conditions. In
addition, each of the above statutes
establishes duthority for requiring.
submission of information in
applications or other reports. EPA
believes that this duty runs both to the
corporate or other business entity and to
the individual who submits the
application on its behalf. The
certification ensures that the signer of
the application will be aware of, and
will meet, the legal standard which
would be applicable to him or her and to
the corporation in any event.

(2) The majority of the commenters
who read proposed § 122.5 (now § 122.6)
objected to the requirement that
corporate vice presidents sign and
certify permit applications. Commenters
argued that a large corporation could
require numerous permits, and that the
position and responsibilities of a vice
president of a large corporation may
make it difficult and time consuming for
such a person to "become familiar" with
the information in permit applications
and to personally make "inquiry of
those persons immediately responsible
for obtaining the information." The
proposed certification required these
acts.

These objections received a great deal
of attention, and since the proposal EPA
has attempted to devise a number of
differing solutions through revisions to
the signatories section. In the end these
alternatives have all been found
wanting, and the final section retains
the principal features of the proposal,
with only some minor changes.

One alternative which EPA examined
was to adopt some comrnenters'
suggestions that a corporate official
immediately responsible for the
preparation of the application (such as a
plant manager), rather than a principal
executive officer, be allowed to certify
familiarity with the information
contained in the application. However,
EPA determined that a signature by a
principal executive officer will always
be necessary, both to ensure an
adequate level of corporate liability and
to ensure a high level'of concern with

and responsibility for the corporation's
compliance with environmental laws.
This necessity remains the same even if
the contents of the certification could be
changed somewhat to remove the
requirement to certify "familiarity."
Therefore, the alternative would have
required a "dual signatory" scheme, one
signature by the preparer and one by the
principal executive officer. Because it
would be necessary to ensure the same
level of corporate liability, the
certifications would be altered very
little from the proposal. In addition, to
avoid possibly making the requirements
more onerous rather than less, the dual
scheme would have to be optional.
Finally, it would have been available to
corporations only, and, as in the
proposal, would have applied only to
applications, because the proposed
"authorized representative" mechanism
for reports would still be available.

After drafting a signatories section
which adopted this approach, EPA
found that negligible improvements
were made at the expense of a great
deal of complexity which was not likely
to be received favorably. Some other
solutions which were attempted and
which suffered from similar defects
involved distinguishing corporations on
the basis of their corporate structure,
their geographic dispersion, or similar
factors. Consequently, EPA has retained
the requirement which appeared in the
proposal for a signature and
certification by one principal executive
officer as the simplest requirement that
is adequate.

(3) Some commenters questioned why
it should be necessary to distinguish
between applications and other
submissions and suggested that if
reports can be signed by an authorized
representative, applications should be
also. EPA feels that the distinction is a
valid one. A permit application is
needed to determine whether to issue a
"permit" which establishes the
privileges and duties of the permittee. In
the case of a corporation or other
business entity, the entity is the
"person" with the privileges and duties.
The permit application therefore needs
to be signed by an individual with the
capacity to speak for that corporation or
other entity. This is also true because
the application in many cases contains
information which itself binds the
corporation once the permit is issued,
either through incorporation in the
permit (as in the case of contingency,
closure or post-closure plans for RCRA
and for certain UIC facilities) or through
establishing predicted levels of use or
discharge of certain toxic pollutants (as
in the case of certain NPDES facilities.
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Reports on the other hand are usually
required by the permit and involve
monitoring requirements or reporting of
instances of noncompliance. Having
established the entity's responsibility for
submitting thesereportsin the permit, it
is no longer necessary to require an
executive officer to sign them each time.
Furthermore, the reports usually require
familiarity with particular monitoring
instrumentation at particular points,
rather than an understanding and,
familiarity with the corporate enterprise
as a whole. Finally, this information
generally does not involve the
complexity of many of the items
required in applications or require a
high level of corporate consultation and
commitment as in the case,;for example,
of contingency plans or closure plans.

As in the proposal, however, EPA has
made an exception for Class II wells
applying for permits under the UTIC
program. Class I well permit
applications may be signed by an
authorized representative. The reason
for this exception is that Class II wells
are large in number yet, as a-group,
much less complex than, for example,
hazardous waste facilities or most point
source dischargers. While EPA has
determined that Class II wells should be
regulated under the UIC program,
several attempts have been made to
make sure that this regulation is no more
burdensome than-needed to protect the
environment. For a further discussion of
regulation of Class II wells, see the
preambles to Subpart C and to Part 146.
For the reasons discussed in. those
places, Class II wells have been
distinguished from Class E[ wells or
other wells, and for the same reasons
the exception to the signatory
requirement that applies toClass II
wells has not been extended to other
wells under the UIC program.

(4) EPA has made a number of
changes from the proposal to make the
authorized representative mechanism
work better. First, the section has been
reworded slightly to emphasize that
delegation of the authority to sign
information reports and Class II well
permit applications may be to a position
rather than to a specific individual.
Some possible examples of positions
which can be authorized are given, but
any position authorized must be one
having "responsibility for the overall
operation of the facility." The wording
clarification does not represent a change
from present NPDES policy.

Second, several commenters objected
to the need to submit new
authorizations every time.there was a
change in the person who is the
authorized representative for signing

reports. Authorization of a position
should solve this problem in many
instances. In addition, the section has
been rewritten to clarify its applicability
and to allow a new authorization to be
submitted concurrently -with the next
report which requires a certification,
rather than immediately every time a
chance has occurred. Finally, contrary to
some commenters' reading, EPA does
not intend to preclude authorization of
more than 6neindividual occupying
different positions, so long as each
position meets the requirement that the
representative in each instance occupy a
position ofresponsibility for the overall
operation of the facility. EPA does not
agree, however, that no authorization at
all should be required. A written
authorization submitted to the Director
is necessary to ensure that the principal
executive officer or other high level
official maintains the same level of legal
accountability for the accuracy of the
information submitted as he or she
would have had~vithout exercising the
authorization.

(5) Because EPA permit applications
will now consist of a general form with
a number of attachments, with only one
certification, the certification statement

has been amended to require
examination of and familiarity with the
information submitted "in this and all
attached documents."

§ 122.7 Conditions applicable to all
permits.

(1) Organization. Proposed § 122.11
(now § 122.7) sets forth "standard" or
"boilerplate" conditions which are to
appear in all permits. In order to make
these conditions truly "standard"
conditions which can be inserted
without alteration.inall permits for all
the programs, program-specific elements
which appeared in the proposal have
been separated and pla'ed in the
individual program subparts.
Accordingly. the RCRA, UIC, NPDES'
and 404 Subparts now each have a
section setting forth "additional
conditions" applicable to all permits for
each respective program; see § § 122.20
(RCRA), 122.41 (UIC), 122.61 and 122,02
(NPDES). and 123.97(404). These
program-specific "boilerplate" sections
have been written to correspond to the
organization of new § 122.7 so that they
can be easily incorporated by the permit
writer. See Table IV.

Table IV.--Standard Permit Conditions

Subpart B Subpart a' Subpart D Part 123
Heading Subpart A (RCRA) (UIC) (NPDES) Subpart E

(404)

Duty to comp!y. ---....... .. . 122.7(a) 122.28(a) 122.41(a) 122.60(a) 123.97 (a). (b)
Duty to reapply. 122.7b) .................... ..
Duty to ttalt or reduce aclMty .... ............ 122.7(c) ....... ....... ... 12...0D)
Duty to mitlVate ..... 122.7(d) ........................ ......
Proper operation and maintenance-_ _ 12...................... 122.7(e) . ........... .......... ........
Permitaction ........................ 122.7() ............................
Property rights- .............. 122.7(g) ....................
Duty-to provide information ..... 122.7(h) ...................... ............
tnspection andenty .............................. 122.7(0 ................................... . ..... ......... . ...........
Monitoring and record . ............ 122.7() 122.28(b) 122.41(b) 122.60(c)
Signatoy requirement . . 122.7(k).. .................... 12260(d)
Reportigrequireents-..... ...... 122.7() 122.28 (c). (d) 122.41 (c). (d) 122.60 (c), (1).

12261 (a). (b)
Additionatstar4l,:dclmtu. 122.26(e) 122.41(e) 122.60(g) 123.V7 (c). (d)

122.61(h)

New § 122.7 and the corresponding
subpart sections referred to above set
forth all conditions which do not vary
from permit to permit. The mechanism
for including permit conditions which do
vary depending on the facility or activity
in question is provided in § 122.8
(proposed § 122.13), "Establishing permit
conditions." Section 122.8 refers to
Subpart A sections on-establishing
variable permit terms (for example,
establishing compliance schedules), and
to the sections of'the program subparts
which indicate how variable terms are
.calculated for each program. The
purpose of this organization is to

provide a clear roadmap to the permit
writer and is discussed more fully in
Table I and accompanying text of this
preamble. Because, as provided In final
§ 122.13, in most cases "compliance with
a permit is compliance with the
appropriate Act" it is important that all
requirements binding upon permittees
be adequately referenced in the permit
document. The final regulations have
been drafted to help ensure this result.

(2) Incorporation by reference
Several commenters stated that the
standard permit conditions should not
be "incorporated by reference" in a
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permit. Under final § 122.7, permit
conditions may still be incorporated by
reference. However, EPA has provided
protection to permittees by requiring
that, if conditions are incorporated by
reference, the reference must include a
specific citation to these regulations or
to the corresponding State regulations.
EPA does not believe that it"is possible
to state all permit requirements in all
permits without us.ing references in
some instances. For example,
§ 122.60(clfl) requires as a standard
permit condition for all NPDES permits
that monitoring be conducted according
to the test procedures approved under
40 CFR Part 136 unless alternative test
procedures are specified in the permit.
Part 136 procedures are in many
instances quite detailed and requiring
these procedures to be restated in the
permit verbatim would not be justified
in view of the increased paperwork
burden it would impose on permit
writers,

(3) Duty to comply. Section 122.7(a) is
essentially a restatement of proposed
§ 122.11(a). The duty of an NPDES
permittee to comply with newly
promulgated toxic effluent standards or
prohibitions under section 307(a) of
CWA, which appeared in the proposal
in § 122.69, has been moved to the
corresponding "duty to comply" NPDES
section, § 122.60(a), because it is
addressed to permittees. Also, the
corresponding RCRA (§ 122.28(a)) and
UIC (§-122.41(a)) provisions reflect the
fact that emergency permits issued
under these programs may act as a
limited modification of existing permit
requirements.

(4) Duty to reapply. EPA has added
§ 122.7(b) to make sure that permittees
are informed of their duty to reapply for
a permit. State and EPA permits may
incorporate reapplication deadlines at
this point if desired.

(5) Duty to halt or reduce activities.
Proposed § 122.11(j) (now § 122.7(c))
required the permittee to "halt or reduce
its business activities whenever and to
the extent necessary to maintain
compliance with the terms of a permit."
This requirement received many
adverse comments. In general,
commenters argued that in many cases
noncompliance with permit conditions
may not be serious enough to justify
halting or reducing regulated activities,
and therefore that the requirement.
should be: deleted, discretionary, limited
to imminent and substantial
endangerment of the environment,
deleted in favor of assessing
enforcement penalties, or should allow
for exemptions. Some commenters found
the requirement inconsistent with the

performance-based standards which are
the primary mechanism for protection of
the environment used by the programs
in these regulations, arguing that EPA
has no authority to enforce or require
anything but limits "at the end of the
pipe."

EPA does not intend to enforce a duty
to halt or reduce regulated activities
every time any permit condition is
violated. Furthermore, EPA does not rule
out the possibility that in some
instances halting activities could cause
more damage than to continue them,
that it may be necessary to continue
operations to locate the problem, that
less drastic means for assuring permit
compliance may be appropriate in some
circumstances, or that for certain
instances of trivial noncompliance it
might be inappropriate for a permittee to
halt its operations. However, EPA
wishes to clearly establish for every
permittee the principle that a permittee
has a duty to comply with its permit,
and that this duty requires reducing or
halting activities if no other means of
complying is possible. A permittee can
not "buy" a right to damage the
environment by violating the permit and
being assessed civil penalties as a
result.

EPA has rewritten the provision to
state that "it shall not be a defense for
the permittee in an enforcement action
that it would have been necessary to
halt or reduce the permitted activity in
order to maintain compliance with the
conditions of this permit". This
rewording of the duty emphasizes its
relevance to enforcement actions, and
eliminates the appearance of double
enforcement (once for the permit
violation, and again for not reducing
activity or shutting down). Of course,
permittees must use their judgment in
determining how to respond to
noncompliance. They should consider
the potential seriousness of the
noncompliance, and the damage it is
causing. If noncompliance with the
permit is serious enough to warrant
enforcement action, no permittee will be
allowed to argue that compliance would
have been unreasonable because it
would have required a halt or reduction
of the regulated activity.

Several commenters noted that
proposed § 122.11(j) was quite similar to
proposed § 122.68(e), which applied to
NPDES. The NPDES provision now
appears at § 122.60(b) and is discussed.
in the preamble accompanying that
section.

(6] Duty to mitigate. Section 122.7(d)
restates proposed § 122.11(i). For the
reasons discussed under (5) above, EPA
rejects the argument that it may not
require permittees to mitigate the

damage caused by noncompliance with
their permits. It should be noted that in
some circumstances noncompliance
with this permit condition may be used
to establish willfulness in an
enforcement action.

(7) Proper operation and maintenance.
The first sentence of proposed
§ 122.1(W (now' § 122.7(el) required the
permittee to "maintain in good working
order and operate efficiently all
facilities and systems of treatment or
control which are installed or used by
the permittee to achieve compliance
with the terms and conditions of the
permit." The second sentence further
defined "proper operation and
maintenance" as including "effective
performance based on designed facility
removals, adequate funding, effective
management, adequate operator staffing
and training, and adequate laboratory
and process controls including
appropriate quality assurance
procedures." We have revised the first
sentence by substituting the phrase
"proper operation and maintenance" for
"maintain in good working order and
operate efficiently" in order to parallel
the second sentence, which gives
examples of proper operation and
maintenance.

Many commenters expressed doubt
whether EPA is legally authorized to
require proper operation and
maintenance of facilities. This
requirement is clearly authorized for
NPDES permittees by section 402(a)(2)
of CWA which requires the
Administrator to prescribe permit
conditions which will assure compliance
with the requirements of CWA section
402(a)(1). EPA similarly believes that a
proper operation and maintenance
requirement is authorized by section
1421(b) of SDWA to assure compliance
with requirements in UIC permits to
protect underground sources of drinking
water, and by section 3004(6) of RCRA
which requires EPA to establish
"maintenance" and "operation"
standards.

One commentor argued that if a
permittee can meet its permit
requirements by operating its treatment
or control systems at less that optimum
efficiency, rather than at "designed
facility removals," it should be allowed
to do so. EPA agrees and has deleted
that example from the second sentence.
I Other commenters argued that the
phrase "effective management" as an
example of "proper operation and
maintenance" was unnecessary,
overbroad and would result in an
intrusion into internal plant
management. Although EPA still
believes effective management
requirements are authorized by CWA,
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EPA agrees, in part, that the term
"effective management" may be
overbroad as a generally applicable
permit condition and has deleted it from
the second sentence. In response to
comments fearing that proposed
§ 122.11(g) would require operation of
backup or auxiliary facilities and
systems at all times, EPA has added a
new sentence to final § 122.7(e) to
clarify that this paragraph requires the
operation of those facilities only when
necessary to achieve compliance with
the permit.

(8) Permit actions. Proposed
§ 122.11(d) stated that "unless and until
a permit is modified or revoked an d
reissued, ipermittee must comply with-
the terms and conditions of the existing
permit whether or not the existing
permit would allow the permittee to
begin the activity descfibed in
paragraph (c) of this section." The
paragraph referred to required
notification of proposed activities which
could constitute grounds for
modification. Commenters found this
provision vague and objected that it
appeared to prohibit activities otherwise
allowed in the permit.

EPA agrees that it can not prohibit
activities which are in compliance with
a-permit. The intent of the provision is to
inform permittees that, simply because a
permit modification has been requested
or because information has been
reported which might require a change
in the permit, the permit itself has not
been changed and must be complied
with. Because RCRA and UIC permits
contain construction as well as
operating requirements, permittees
should obtain approval before
physically modifying a RCRA or UIC
facility; see §§ 122.28 (RCRA) and 122.41
(UIC). (Similarly, for RCRA facilities
under interim status, see § 122.23.) Final
§ 122.7(d) clarifies the intent by stating,
"The filing of a request by the permittee
for a permit modification, revocation
and reissuance, or termination does not
stay any permit condition."

Several commenters argued that a
permittee should be able to change its
conduct before approval of a permit
modification. So long as the change does
not violate the requirements of the
permit, EPA agrees. However, a I
permittee runs the risk of eliforcement
action whenever it does not comply with
its permit (see § 122.7(a)); therefore, it is
in the permittee's interest to notify the
Director sufficiently in advance for the
permit to be modified, if necessary, to
allow for anticipated changes in conduct
prior to their occurrence. The
notification could constitute "new

information" which is cause for
modifying a permit under § 122.15(a)(2).

The reporting requirements
summarized in paragraph (1) of the
standard conditions require advance
notice of (1) planned physical
alterations or additions to the permitted
facility, and (2) any planned changes in
the permitted facility or activity which
may result in permit noncompliance.
These duties are narrower than in the
proposal and are discussed below. EPA
recognizes that plans will not always be
formulated enough in advance for the
permit to be modified prior to a change.
When this is the case and the change
does result in noncompliance, the
permittee will not be excused by the fact
that notice has been submitted or that a
permit modification is being processed.

Some commenters noted that
proposed § 122.11(d) contradicted the
proposed provisions for emergency and
temporary authorizations under RCRA
and UIC. Sections 122.28 and 122.41 now
clarify that a permittee need not comply
with the conditions of its existing permit
to the extent and for the duration
authorized in an emergency permit. One
effqct of this statement is that
emergency permits are processed
independently of existing permits and
not as modifications of them, although
the end result is similar.

(9) Property rights. Section 122.7(g)
repeats the statement in § 122.13(b)
(proposed § 122.7(b)) that a permit is not
a property right. For a discussion of
permit transfers, see the preamble to
§ 122.14.

(10) Duty to provide information. Final
paragraph (i) states the duty of the
permittee to provide information
necessary in determining compliance or
in processing a permit modification or
termination. This roughly corresponds to
proposed § 122.13(f), but has been
broadened to be coextensive with the
Director's general authority to require
information under RCRA section 3004,
SDWA section 1445, and CWA section
308. -

Proposed § 122.11(c], in addition to
requiring notification of any activity that
might give rise to cause for-modification,
stated that "the Director may require a
submission of a new application." This
language no longer appears as a
standard permit condition. EPA has
amended § 124.5 to require submission
of a new application whenever a permit
is being revoked and reissued. This is
necessary because in that case the
permit is being reissued for a new term.
Section 124.5 also states that an updated
application may be requested by the
Director in the case of a permit
modification. An updated application
maybe necessary when, for example, a

permit is being extensively rewritten or
when a permit is being modified to
reflect a transfer in ownership.
However, it is not EPA's intent to
require a complete new application
when not all of the information Is
needed to process a permit modification.
Likewise, when information is needed to
determine compliance, it will be
requested through the general
information gathering authority and not
through a requirement to submit a
complete new permit application, which
contains questions which often are not
relevant to a determination of
compliance.

(11) Inspection and entry. Final
paragraph (i) was proposed as
§ 122.11(e). Proposed §122.11(e) sdt forth
requirements for allowing
representatives of the Director to enter
and inspect the facility, the records that
are required to be kept, and regulated
substances. Many commenters were
concerned that confidential information
is not adequately protected when a
contractor rather than an officer or
employee of EPA or a State government
conducts an inspection. All information
disclosed during an inspection is subject
to the business confidentiality provision
of 40 CFR Part 2. A company may assert
a claim of confidentiality and if EPA
proposes to disclose any informtion
covered by such a claim, the Agency'
gives prior notice to the submitter. The
Agency's procedures for disclosure to
contractors who are authorized
representatives are contained in 40 CFR
§ 2.301(h) which is incorporated by
reference in § § 2.302(h) (CWA), 2,304(h),
(UIC) and 2.305(h) (RCRA). Readers are
referred to these sections for their
specific provisions. In addition, 40 CFR
§ 2.211 provides that a contractor may
only use the information as provided by
the contract. Any violation of these
provisions is grounds for debarment or
suspension; willful violation may result
in criminal prosecution. EPA believes
that these provisions fully protect
confidential information obtained by a
contractor.

Several commenters stated that the
provision should incorporate the legal
principles set forth in Marshall v.
Barlow's Inc., 436 U.S. 307 (1978),
relating to the necessity for presentation
of a warrant under appropriate
circumstances. Some commenters feared
that by including entry and Inspection
requirements as a permit condition, EPA
might be requiring permittees to waive
certain rights under the Fourth
Amendment to the United States
Constitution. It is not EPA's Intent to
deprive any permittee of Its Fourth
Amendment rights as Interpreted by
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Supreme Court decisions. However. we
have retained the general wording
requiring "presentation of credentials
and such other document as may be
required by law" because of the
complexity and the changing natme of
this area of the law, and the possibility
that any particular formulation or
citation could be inaccurate or
inapplicable.

Seveal commenters argued that
proposed subparagraphs (e)X3) (4], and
(5)--concerning entry to inspect
facilities, equipment and operations, and
to sample at the monitoring point
substances required to be monitored-
were not authorized by RCRA. EPA
disagrees. Congressional intent was to
allow for monitoring of areas
surrounding the waste disposal sites,
and EPA inspection of such sites and the
substances monitored. to ensure
reasonable protection of human health
and the enviremnet. See H. Rep. 94-
1491. 94th Cong., 2d Sess., page 28. EPA
has followed the suggestion of two
commenters and combined proposed
subparagraphs (e)(4) and (e)[5).

Some commenters suggested that
entry under proposed § 122.11(e)(1)
should also be at reasonable times, as
are access to copy, to inspect, or to
sample or monitor. EPA feels that such a
limitation should not be inserted
because it might give rise to arguments
that EPA is precluded from inspecting
without notice or at unusual times when
in fact doing so is "reasonably"
necessary to determine compliance or
noncompliance.

(12) Monitoring and records. The
requirement for permittees to donduct
monitoring and keep records, contained
in §122.7j), was proposed in 1 122.11(k).
This standard permit condition has been
revised to include requirements which
appeared in the proposed section on
"Recording and reporting of monitoring
results" (proposed § 122.14. now
§ 122.11). The generally applicable
requirements that monitoring be
representative of the monitored activity,
that certain information be recorded.
and that records be retained for at least
3 years, are appropriately addressed to
permittees in the permit document.

The records retention requirements
have been revised slightly in response to
comment. Copies of all reports required
by the permit, not just the data used in
monitoring reports, must now be
retained for the 3 year period. In
addition, the requirement to retain
records for longer than 3 years during
litigation will no longer apply
automatically. Commenters argued that
permittees must be given notice if
records are to be retained for longer
than 3 years. The Director will now have

to make a request before longer
retention of records during the course of
litigation is required. This procedure will
give adequate notice to the permittee
during litigation to the extent
preservation of material evidence Is not
already a requirement under common
law. Likewise, the Director can require
the permittee to retain records at any
other time for longer than 3 years upon
request, as in the proposal. EPA believes
that there are many instances when it
will be important for records to be
retained for longer periods of time, up to
the life of a facility or the postclosure
period, and additional records retention
requirements are set forth in
corresponding paragraphs of § § 1.2.28
and 122.41 for RCRA and UIC
respectively. Finally, EPA has amended
§122.4, as discussed in the preamble to
that section. to require retention of
information used in completing permit
applications, and this requirement is
repeated here.

(13) Signatories. Paragraph (k) simply
restates the requirement of § 122.6 that
reports to the Director be signed and
certified, to make sure that the
requirements of that section are permit
requirement.

(14) Reporting requirements. Final
paragraph I) was proposed in § 122.11
(c) and (h). Many commenters expressed
concern over proposed paragraph (c),
which required the permittee to report
any past or predicted activity which
might constitute cause for modification
or revocation and reissuance. The
general tenor of these comments was
that the provision was vague and
burdensome, would lead to trivial and
duplicative reporting, and might violate
the Fifth Amendment. Examples were
given of instances when this
requirement would apply even if therewere neither ermit noncompliance nor
alteration tothe facility. for example
upon promulgation of new standards or
regulations. Furthermore, the provision
would have required the permittee to
make a determination of "cause" and
might, for example, have required
reporting of trivial instances of
"ineffective management." Finally. it
was unclear how this reporting
requirement operated in relation to
several other reporting requirements
which also appeared in the proposed
section (reporting of noncompliance, in
emergencies, of monitoring) and
elsewhere in the regulations
(monitoring, proposed transfers,
noncompliance reporting). The same
event might have had to be reported two
or even three times under separate
proposed provisions.

Several commenters argued flt
mandatory reporting of noncompliance
raises questions of self-incrimination
under the Fifth Amendment. The
privilege against compulsory self-
incrimination applies only im a 1imina
case. Moreover, corporations do not
have the privilege. George Campbeff
Painting Corporation v. Reid 392 U.S.
286 (1968). Finally, "records required to
be kept" by individuals are outside the
scope of the privilege. Shapir Y. United
States, 335 U.S. 1 (1948). The reporting
requirements of 122.7W) fit within this
"required records" exception to the
scope of the Fifth Amendment privilege
and. therefore, there is no Constittional
infirmity in requiring reporting of
noncompliance as a condition of
receiving a permit.

EPA has extensively rewritten the
permittee's reporting requirements to
make it as clear as possible to the
permittee what reports are required,
when they are to be submitted, and how
they relate to eachother and to other
sections of the regulations. All duties of
the permittee to submit reports to the
Director as part of the permit program
will now be explained in the permit, and
are summarized in one place. § 122.7(11,
and corresponding sections of the
program subparts. These reporting
requirements are summarized under
eight headings in § 122.7 and are
discussed here as follows: (a) planned
changes and anticipated noncompliance;
(b) transfers; (c) monitoring reports;, (d)
compliance schedules; (e) 24-hour
reporting; (f) other noncompliance; and
(g) other information. Sde Table II.
These headings have been harmonized
to prevent duplicate reporting of the
same event where this would serve no
purpose. As noted in the table, the
corresponding program sections refer to
additional permit reporting requirements
that are not specifically related to
monitoring or compliance. These
requirements must also be incorporated
into fixed-term permits to be
enforceable.

(a) Planned changes and anticipated
noncompliance. Proposed paragraphs Cc)
and (h) combined reporting of both past
and future causes for modification or
noncompliance. Commenters argued
that these paragraphswere confusing
and overbroad. In response, EPA has
separated the reporting requirements for
events contemplated in the future from
reporting requirements which arise after
the event, and has narrowed the scope
of both.

Planned changes. First, permittees
must report "planned physical
alterations or additions to the permitted
facility" (§ 122.7l1[11}. Except as
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provided in § 122.61(a) for NPDES
(expected use or manufacture of toxic
pollutants), this is the only reporting
duty which arises before-the event as a
matter of course regardless of whether
the permittee believes it might give rise
to a permit modification. (New RCRA
and UICfacilities are also required to
submit a statement before commencing
operations; see § § 122.28(c) and
122.41(d).) In the proposal, the permittee
only reported changes after making a
determination of cause for modification.
However EPA believes that it is
unreasonable to expect perrittees to
distinguish those alterations to the
facility which may constitute cause for
permit modification from those which do
not; therefore, the Director shall make
this distinction. In addition, the nature
of the programs covered by this
provision favors the presumption that
physical changes in the facility will give
rise to cause for modification of the
permit. For NPDES, changes to the
facility include any physical changes,
such as addition of a new process line,
that may affect the quality of the
discharge. It also includes commencing
to discharge into a well, into a POTW,
or by land application, and the permit
may be modified or terminated
accordingly under,§ 122.16(a)(4), using
the criteria in § 122.65. When plans are
known sufficiently in advance, this
notice should be given in time for the
Director to modify the permit prior to
the occurrehice of the noted event. This
is necessary bo that, if modification of
the permit Is an appropriate response to
the change, the modification can be

,made in time to prevent noncompliance
with the permit.

Anticipated noncompliance. The
"planned alterations or additions to the
facility" that are to be reported under
§ 122.7()(1) are limited to physical
changes to the facility and exclude
changes in production or other activities
(except as provided in § 122.61(a) for
NPDES). In the case of all other changes
to the facility or activity contemplated
by the permittee, advance reporting is
required only where noncompliance is
anticipated (§ 122.7(1)(2)). Here EPA
presumes that changes are not likely to
cause noncompliance except in cases
where the potential violation is clear
enough to allow reliance on self
policing. Consequently, EPA believes
that in most cases permittees may begii
new activities other than physical
alterations to the facility without the
fear of violating their permits if they
have no reason to believe that they will
.result in noncompliance. However,
noncompliance with a permit-is always
grounds for enforcement, andfif there is

any doubtin the permittee's mind
whether a contemplated change to the
regulated activity may constitute
noncompliance, the permittee should
contact the permitting authority for
further information.

Distinguishing "plained changes"
from "anticipated noncompliance"
reflects a compromise between two
conflicting but valid considerations: the
need to give the permittee the maximum
achievable certainty as to what it is
necessary to report, and the need to
provide the Director with information in
a timely manner. The final approach is
significantly narrower than'In the
proposal. The proposal required-that
notice be given in advance of anything
which might constitute cause for
modification or revocation and
reissuance as well as notice of any
anticipated noncompliance. The final
notice requirements (1) eliminate -

notification at any time based on
possible cause for modification; (2) only
require notice of anticipated
noncompliance without the elaborate
list bf noncompliance information that
was required in the proposal; (3) triggers
advance notice only upon changes to the
facility or activity; and (4) only requires
advance reporting of changes in
production without accompanying
process changes if the permittee has
reason to believe they might result in
permit noncompliance. For example, if
an NPDES permitteeis reducing its
production and consequently its
discharges, and therefore does not
violate the effluent limitations in the
permit, such changes normally need not
be reported. This prevents the permittee
from feeling it must report innumerable
instances of changed production just to
be on the safe side. (See, however,
§ 122.16(a)(4), which allows an NPDES
permit to be modified in this situation
even if there is no permit -,
noncompliance. This cause for
modification is statutory.) Fifth, changes
in the activity which are not limited in
the permit would not have to be
reported under this scheme. EPA
believes that for NPDES the requirement
to report expected use or manufacture of
toxic pollutants under § 122.61(a) takes
care of parameters not limited in the
permit in most instances; similarly
§ 123.95 ensures that any change in ai
activity regulated by a 404 permit is
noncompliance. As for RCRA and UIC,
experience with these programs may be
necessary before it can be determined
with more precision what activities-
other than changes to the physical
facility or those which may result in
noncompliance-n6ed to be reported in
advance. "

(b) Transfers. The provision on
transfers appeared in the proposal in
§ 122.8(e). These final regulations
contain a separate section on transfers,
§ 122.14. This standard permit condition
reflects the requirements of that section;
see the preamble discussion thereunder.

(c) Monitoring reports. The new
section of the permit listing reporting
requirements now refers to the duty to
submit monitoring reports so as to
provide one list of permit reporting
requirements. The frequency and
content of these reports, however, will
be specified elsewhere in the permit
because they are variable provisions
incorporated through § 122.11 and the
sections which it refers to.

( (d) Compliance schedules. The
requirement for the submission of
reports oncompliance or noncompliance
with requirements in a'compliance
schedule appeared In proposed
§ 122.12(a)(2) (now § 122.10(a)(2)),
Because this requirerment is binding on
all permittees with compliance
schedules, it is referred to also in final
§ 122.7(1)4) to make sure that It will
appear in the permit.

(e) Twenty-four hour reporting.
Proposed § 122.11(h) stated that all
instances of noncompliance had to be
reported, that the Director "may"
require such report within 24 hours "or"
five days in certain instances, and that
the Director "shall" require such reports
within 24 hours in the case of NPDES
permitteess ubject to CWA section
30i(a) toxic standards or prohibitions.
Many commenters objected that the
duty to report these instances of
noncompliance was vague,
unreasonalbe, and duplicative. In
addition, application of the five-day or
24-hour requirement was unclear.

_PA believes that in certain instances
it is important to receive prompt notice
of noncompliance, and the requirement
for 24-hour or five-day reporting has
been retained. However, several
changes have been made to make this
requirement clearer.

EPA has retained the general duty to
report potential endangerments to
health and the environment as a 24-hour
reporting requirement applicable to all
programs. However, the general
requirement is now triggered only by
noncompliance. EPA agrees that a duty
to independently report information that
.,may" constitute an endangerment to
human health or the environment that Is
not coupled with noncompliance should
not be imposed.

Second, each of thle program subparts
indicates mor specific instances where
health and the environmeht reporting is
likely to-be applicable. While In many
cases theprompt'reporting of instances

I
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of noncompliance affecting human
health and the environment must
depend on the permittee's good faith
estimation of its importance, it should
be clear, as these regulations now
provide, that in the case of a release of a
hazardous waste into public drinking
water supplies (RCRA), endangerment
of public drinking water supplies (UICJ,
and noncompliance involving a CWA
section 311 or 307 pollutant (NPDES), the
permittee must report immediately to
the Director.

Third, the program subparts also
indicate additional 24-hour reporting
requirements which are not necessarily
linked to possible endangerment to
human health and the environment or to
noncompliance, but which are readily
identifiable by the permittee and which
EPA has determined are sufficiently
important to warrant immediate
reporting. Thus, for NPDES, each permit
will include a list of those pollutants for
which the violation of a maximum daily
discharge limitation must be reported
within 24 hours. Similarly, for RCRA,
EPA requires notification of any fire or
explosion at an HWM facility, as
required in each RCRA permittee's
contingency plan, even though there
may be no specific permit condition
directly prohibiting fires or explosions
so as to render the event technically a
"noncompliance."

Each event reported under § 122.7(1)(6)
and the corresponding program sections
must be followed by a written
submission within 5 days. The list of
information that must be submitted in
the written report speaks in terms of
"noncompliance," but where a report
must be submitted for an event which is
technically not noncompliance, this may
be read to include the other events
required to be reported.

Fourth, several inconsistencies have
been eliminated. The requirement for
oral reporting within 24 hours is now
uniform in all instances covered by new
§ 122.7(1)(6]. The provision for RCRA
has been coordinated with the language
in the section 3004 regulations; see
§ 122.28(d) and 40 CFR § 264.56.

Fifth, the operation of the 24-hour
versus 5-day requirement has been
clarified. Now, in all instances, an oral
report must be supplied in 24 hours, to
be followed by a written report within 5
days. There is no longer a "choice"
between 24 hours or 5 days that the
permittee would have to be informed of
somehow, and there is no possibility
that a written report could be required
within 24 hours. In addition, some
commenters, including EPA Regional
Offices, argued against the Director's
proposed authority to waive a written
report when the permittee has orally

reported within 24 hours. EPA agrees
that a written report is needed for
documentation of all instances of threats
to human health and the environment.
However, written reports concerning
other 24-hour reporting instances remain
waivable if indicated in the program
subparts.

(g) Other noncompliance. Proposed
§ 122.11(h) required all instances of
noncompliance to be reported to the
Director, but was unclear as to how this
requirement related to other reporting
requirements. Final § 122.7(1)(7) states
that only those instances of
noncompliance not otherwise reporled
in monitoring reports, compliance
schedules, or as 24-hour and 5-day
reports, must be independently reported
as noncompliance. Reports of
anticipated noncompliance must still be
reported under this heading if the
noncompliance actually occurs. Thus, if
noncompliance is revealed in routine
submissions of monitoring reports, it is
not necessary for the permittee to
automatically submit a duplicate report
on the same information. For NPDES,
and perhaps the other programs, reports
under this heading will be rare.

The final provision also clarifies when
these noncoinpliance reports are to be
submitted-at the same time as the
monitoring reports are submitted under
the conditions of the permit. The
proposal referred to the section on
quarterly and annual noncompliance
reports. This was confusing because
these reports are prepared by the
Director, not the permittee. The cross-
reference has been eliminated.

(h) Other information. This heading,
which was only implied in the proposal
through the duty to report causes for
modification, requires permittees to
update information submitted In their
applications or reports. If the permittee
learns that incorrect information is
contained in its application or reports
that have been submitted, it shall
correct the information "promptly."

The permittee's reporting
requirements are summarized in Table
V.

§ 122.8 Establishing permit conditions.
Final § 122.8 (proposed § 122.13] is

essentially a cross-reference to other
sections of these regulations and other
regulations which set forth required
permit conditions that vary from permit
to permit and methods for setting those
conditions. This section has been
rewritten to provide a roadmap to all of
the sections of these regulations that
must be consulted by permit writers in
setting these variable permit conditions
(see also Table II and preamble to
§ 122.13). The section first refers to

sections of Subpart A which set forth
permit conditions required for all
programs in certain instances, and then
refers to corresponding sections in each
of the program subparts on "establishing
permit conditions" for those programs.
The latter sections in turn refer to all
subsequent sections of the subpart
containing information on setting permit
conditions, and to relevant portions of
the technical regulations for the
program.

Table V.-Ffmitfee Repo t g Rogtmes

Type 01 When Addbon program
irequemends
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§ 12ac(g(3)(0 and
91226(a)
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*ch s co,pkrace da

&Endanger. 24 hWa5 dao
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00W 24
tmx.5 day

7Oltur W ft moroonrng

&1r pW _.9,Addonel As secAed...
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Irrrht 11226(e) (NPOE5).

I2ZM2(d) MCRA.

12Z4 () MRA.

§12241(e) M00.

I12Z6O(b).
1122.61(a). and
5 127-611b*
MPomS

The fact that this section is the guide
to all permit conditions which do not
always apply in the same way, or in
every instance, to every permit, and that
these conditions therefore must be
applied on a case-by-case basis, as
appropriate, should not be taken to
mean that any of them are necessarily
optional. In many if not most cases, the
conditions referred to in this section are
mandatory if the circumstances which
invoke the condition are present. In
addition, this section now explicitly
states the general duty of the permit
writer to include conditions in the
permit which are necessary to ensure
compliance with the appropriate Act
and regulations. It also contains
guidance on when a statutory or
regulatory requirement becomes
effective for purposes of that duty. Some
of that material originally appeared in
§ 122.69 of the proposal for NPDES; it is
now applicable to all of the programs.

§122.9 Duration of permits.

Proposed § 122.8 (now § 122.9)
provided that RCRA and UIC permits

33307



Federal Register / Vol. 45, No. 98 / Monda, May 19, 1980 / Rules and Regulations

would be issued for termsup to the life
of the facility. NPDES and404'permits
would be issued for terms-of updo 5
years. When a facility -or activity has
permits under two ornoreprograms,
proposed § 122.9 (now § 122.14J"
provided that a "cross-review" of each
issued permit wouldlhave been
conducted every time anotherpermitfor.
that facility or activity was issued,
modified, reissued, or terminated. This
review would have been conducted to
determine whether the other permits
should also be modified, revoked and
reissued, or terminated. Proposed
§ 122.9 on causes for modification-[now
§122.15J provided that modification or
revocation and reissuance-of a permit
could be based upon a related change to'"
another permit issued to the same
facility or activity. Also, all UIC and
RCRA permits were subject to
mandatory review every 5 years.

The proposal requested comments.on
the permit duration and review scheme,
and a signficant number were received.
In general, industry favored lifetime
permitsfor RCRA'and UIC, and-
objected that the'provisions for permit
review negated the advantages of
lifetime permits. Many felt that normal
reporting, inspection, and monitoring
already provided sufficient oversight,
and that reviews ought to be triggered
only when such methods themselves
revealed possible cause for a
modification. More fundamentally,
commenters cited the permittee's need
to rely on the conditions of its permit,
particularly for siting and construction
requirements, and aigued that financing
could be jeopardized without this
certainty. The proposal seemedto ppen
the prospect of an endlessxoundiof
reviews or "nonstop permitting" with
permit conditions continually being
adjusted. Thisfear was aggravated by -
the fact that just what a "review"
entailed was not-spelled out. Finally,
many commenters feared that reviews
would cause delays in processing
applications and modification requests,
because action would be held np -while
all reviews of oth'er permits for the same
facility were conducted. They especially
objected to the provision for "cross-
reviews" for facilities -with multiple
permits both for its potential for delay
and for appearing to "bootstrap" the "
requirements of one permit onto other,,
related permits. ,

On the other hand, a number of
cbmme hts we.re received from''
environmental groups and some St.ates
favoring a fixed term-approach,
particulary for RCRA permits. These
commenters felt that regular review and
updating of permits is necessary for an

effective UIC or RCRA program, and
that the ,only-way-to be surethat such
reviews take placeis to adopta fixed-
tern permit approach.

lii estonse, and as a resultaof the
evolution ofits own thinking, EPA has
extensively rbdrafted the permit
duration, permit review (proposed
§ 122.9, now deleted but discussed
belowj, permit lenination (proposed
§ 122.10, now § -122.16), effect of apermit
(proposed § 122.7, now .§ .122.13), and'
consolidation of-applications (proposed
§ 124.4, now § 124.4] sections to provide
maximum certaintyto permittees
consistent with dequate protection of
the environment and human health. The
discussion ofpermit durations shouldbe
read along with the above sections and
accompanying preamble.

With the" exception of certain UIC
wells, which mayreceive lifetime '
permits, 'the final regulations replace the
mandatory 5 year reviews for RCRA and
UIC permits, and in all-cases replace the
"cross-reviews" forfacilities with more
than one permit, with a fixed-term
permit-scheme for all of-the programs.
Accordingly,-permit reissuance at
regular five-or ten-yearintervals, instead
of permit modification at unpredictable
times; will be theprimary -mechanism
for adjusting permit requirements. In
addition, EPA bas narrowed he grounds
upon which.a permit may be modified or
teminated during each permit-term in
order to provide a maximum amount of
security topermittees. Also,,a provision
has been added stating that for all
permits that must be-issued fora fixed
term, compliance with a permit
constitutes compliance, for purposes of
enforcement, with the appropriate Act.
Finally, because of the fixed-term
approach,-permits for the same facility
can be set to expire dndbe reissued at
the same time. In this way allrelevant
aspects of a facility's operations can be
reviewed together, which should result
in more comprehensive and consistent
requirements.

(1) Final'§ 122.9 now states that all
HWM facilities may be issued permits
which are effective for a maximum of 10
years. Wells injecting industrial or
municipal wastes beneath the -.

lowermost formation containing an
underground source of drinking water
and certain wells injecting hazardous
wastes (Class I wells) may be issued
permits for'up to 10 years. Wells for
enhanced recovery, hydrocarbon
storage, End special process mining
(Class I and Ell wells) Will still receive
permi s for up. tdathelife of the facility.
A-Class V well, if it is required to obtain
a permit (see preamble to § 122.37)) may
receive apermit for up to 10 years.

EPA agrees with' those commenters
who believe that permit expiration and
reissuance is an important mechanism
for providing regular scrutiny of permit
compliance and-updating of permit
conditions. When permits must be
reissued periodically, there Is greater
assurance that the existing conditions of
the permit will be scrutinized to
determine -whether any of them must be
modified or updated. In addition, a
limited-term permit provides protection
against human error by the permit
writer. This is-particularly important for
facilities which undergo construction to
comply with construction or
performance standards contained in the
permit; such facilities could comply with
those standards and yet not comply with
otheriequirements designed to protect
human health and the environment.
Under the proposed scheme,the facility
couldbe subject to having Its permit
modified at any time. Under a fixed.
term permit scheme, this situation can
normally be addressed during permit
reissuance (see discussion of permit
modification below)."

Finally, periodic reissuance builds in a
mechanism for upgrading of permit
requirements to reflect changing '
knowledge axid advances in technology
for permit programs which are new or
undergoing rapid evolution.Accordingly, EPA has determijed that

RCRA facilities and Class I wells under
the UIC program will be issued permits
of a fixed duration of up to 10 years,
These facilities deal with hazardous and
municipal wastes which in many
instances have greatpotential for harm
to human health and the environment. In
both instances the Federal regulatory .
program covering these facilities isnew,
which favors a short-term permit
approach, especially during the early
years while techncal criteria for the
regulation of hazardous and municipal,
waste are further developed.

A-10-year term (rather than 5 years-as
with NPDES) was chosen for RCRA
facilities because of the especially
intense scrutiny such facilities
frequently receive during public
hearings (which are required during
permit reissuance) and the local
opposition which is frequently
engendered. EPA determined that for
this reason the entrepreneurial risk and
needier the security which is afforded
by a longer-permit term is -

correspondingly greater for RCRA
facilities as a'class than for NPES
point sources as a class, particularly in
view of widespread shortages of .
capacity within approvable facilities
and the consequent lack of local
alteiatives. In addition, a term of up to

I __ I
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10 years may be needed for some RCRA
facilities because of their experimental
nature and the need for adequate time to
analyze differing approaches to
hazardous waste management. Finally,
10 years was chosen because it is a
multiple of five, which will make it
easier to coordinate the reissuance of
RCRA permits with NPDES and UIC
permits for the same facility. Having
chosen maximsum 10-year terms for
RCRA facilities, EPA determined that
the maximum term for Class I wells
should likewise be 10 years. To provide
otherwise would not comport with
EPA's attempts through consolidation to
achieve c6nsistency between programs,
particularly as Class I wells include
those injecting hazardous wastes.

Class II and I wells under the UIC
program, on the other hand, will retain
the maximum lifetime permit duration
which appeared in the proposal. These
wells, which are used for enhanced oil
and gas recovery, certain types of
hydrocarbon storage, and several kinds
of special processes for mining of
minerals or in situ gasification of
hydrocarbon resources, present less
hazard to the environment, so that the
increase in permit issuing resources
needed for fixed-term permits would not
be justified. Instead, permits for these
facilities will be reviewed every 5 years,
as in the proposal.

(2) Several commenters stated that
UIC permits should be for the actual life
of the facility rather than the "designed"
life, on the grounds that for many
facilities the "designed" life is hard to
determine or arbitrary, and that a permit
renewal application would be required if
the facility happened to last longer than
originally computed. The purpose of this
provision was to be sure that EPA and
States would have adequate oversight of
the termination of facility operations,
particularly the closure and financial
responsibility provisions set forth in
§ 122.42. However, EPA agrees that
setting the permit term on the basis of
an estimate of the operating life of the
facility is not the way to do it,
particularly as the estimate could fall on
either side of the actual date of closure.
Rather, EPA has amended § 122.41 to
require UIC permittees to give notice 180
days prior to closure so that the
financial responsibility and closure
provisions of the permit can be
reviewed and modified if necessary, and
the permitting agency can be assured of
adequate opportunity to oversee the
termination of operations. This change
has consequently allowed EPA to
amend § 122.9 so that Class II and I
wells may be permitted for up to the.
hctual operating life of the facility.

(3) Several commenters noted that
both the lifetime and fixed-term permit
provisions gave the Director discretion
to issue permits for less than the full
allowable term. EPA believes that the
option of issuing permits for less than
the maximum duration is necessar in
both instances. For example, Class II
and Ill UIC wells include a wide variety
of operations in various locations with
differing environmental concerns. More
rigorous oversight through a term permit
may be appropriate because of the type
of the well, its past operating history,
and the risks to the environment which
it may present. For the fixed term
permits, permits of less than 10 year
durations will be a normal occurrence,
both in consideration of varying
environmental risks and as permit
durations will be set to allow permits for
the same facility to expire and be
reissued at the same time (see § 124.4
and accompanying preamble). Another
example of short-term permits is the
"short-term permit policy" for NPDES
permits (see § 122.64), coordinating
permit durations so as to incorporate
BAT effluent limitations mandated by
the NRDC v. Train settlement
agreement.

§ 122.10 Schedules of compliance.

(1) Proposed § 122.12 (now § 122.10)
solicited comments on the possible need
for uniformity in two requirements for
schedules of compliance: (a) the
deadline for permittees to give notice of
compliance or noncompliance (14 days
from the compliance date for EPA
programs, but 30 days for UIC programs
and for all State programs; and (b) the
maximum interval between compliance
dates (9 months for EPA programs, 1
year for States).

In both instances, commenters heavily
favored greater uniformity. Not a single
State specifically commented in favor of
the greater latitude for States which
appeared in the proposal. As for
uniformity among programs, almost all
commenters stated that they favored it,
and then went on to lend support to the
less stringent requirements of 30 days
and one year.

EPA agrees with commenters that
timing requirements associated with
compliance schedules is an area where
one of the potential benefits of
consolidation-elimination of arbitrary
differences in requirements shared by
several programs-can be realized.

(a) The NPDES program, which has
had several years of experience in
monitoring permit compliance and Is the
only program covered in these
regulations with Federal enforcement
experience, has found that the 14-day
notice requirement is an important

element of State and Regional oversight.
In some cases delay in reporting could
result in damage to the environment.
Balanced against this possibility, there
is little increased burden in requiring
prompt notice, because notice is
required in any event, and the permittee
knows or should know that it is in
noncompliance on the date specified for
the requirement in the schedule. EPA
has therefore determined that the
deadline of 14 days after the compliance
date for notice should be retained as a
uniform requirement for all programs
and, in view of comments in favor of
uniformity, for States as well.

(b) Stating a maximum time between
interim compliance dates limits the
Director's discretion in writing permit
conditions. The dates he or she sets for
compliance will determine how soon
information on noncompliance will be
received. Timely receipt of information
Is particularly important for State-
administered programs, where EPA will
be relying on summaries of compliance
schedule violations contained in
quarterly or annual noncompliance
reports. In the interest of uniformity,
EPA has determined that a maximum
one-year interval between compliance
dates is practical. Because the provision
sets forth the maximum interval
between deadlines, the Director is
always free to set deadlines closer
together when more rigorous oversight is
important. Normally "milestone" events
occur at intervals shorter than one year.
Under § 122.10(a](3]1ii), Directors must
require progress reports where it is
impractical to specify compliance
intervals of one year or less.

(2) A comment following proposed
§ 122.12(a) stated that NPDES new
dischargers, sources which recommence
discharge after terminating operations,
and those sources ihich had been
indirect dischargers which commence
discharging into waters of the United
States, do not qualify for compliance
schedules. This comment was taken
from the language of § 122.17(f) of the
NPDES regulations. Final § 122.10(a)
reinstates this language as part of the
text of the regulation rather than as a
comment to emphasize the regulatory
effect of the section.

In addition, the proposed comment to
§ 122.12(a) failed to specify that NPDES
new sources are ineligible for schedules
of compliance.

The comment was thus inconsistent
with § 122.17(o of the final June 7,1979
NPDES regulations and with section
306(e) of CWA. This omission has been
corrected in the final regulations.

Some commenters questioned whether
the comment to proposed § 122.12(a)
(and the corresponding provision in
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§ 122.81(d)(4)] could be construed to
mean that dischargers subject to its
provisions are never eligible for
schedules of compliance, even for
permits issued after the first permit EPA
did not intend this interpretation and -
thus has clarified the section to indicate
that these dischargers will be ineligible
for schedules of compliance only for the
first permits issued to'them.

An additional change in the text of
final § 122.10(a) (and a parallel change
in § 122.67(d)(4), proposed as'
§ 122.81(d)(4)] allows new dischargers
which commenced discharge before-
August 13, 1979 (the effective date of the
June 7, 1979 NPDES regulations), to
qualify forschedules of compliance.
Because a number of new dischargers
had begun discharge before the August
date with EPA's consent pending
Agency action on their permit
applications, EPA believes it would be
unfair to retroactively declare such
dischargers ineligible f6r schedules of
compliance.

(3) Several commenters, including the
State of New Mexico, stated that they
thought compliance schedules are
unnecessary for the UIC program.-This
section will not disrupt those State-
administered UIC programs which have
used compliance schedules infrequently.
Those States are free to continue their
practice of requiring full compliance on,
""startup." However, the UIC program
does contain'requirements for which
compliance schedules may be
appropriate. For example, although
States may, if they wish, require even
existing operations to stop injection
pending permit compliance, the
regulations require that, if States do not
choose this route, permits for existing
wells are at least required to contain
schedules for compliance with
construction requirements; see
§ 122.42fa).

(4) Some commenters expressed
concern about the applicability of
schedules of compliance to State 404
permits. Under proposed § 122.11(a)
(now §122.10(a)), permits will specify
schedules of compliance only "where
appropriate." Because CWA does not
establish a series of deadlines-for the
404program comparable to the 'BP'T"
and "BAT" schedules for the NPDES
program, and because404 activitiesare
generally not-continuing ones, section
404 permits will rarely specifyschedules
of compliance.

(5) Several environmental groups and
other commenters advocated a time
limit, such as two years, for compliance
withRCRA requirements. They cite the
importance of bringing existing,
hazardous waste management facilities
into full.compliance with RCRA section

3004 requirements after they have
obtained permits, as well as the need for
an incentive for such facilities to begin
upgrading during the interim period in
anticipation of strict permit conditions.
EPA agrees -that speedy compliance by
HWM facilities with § 3004 standards is
important, and has amended § 122.10(a)
to require compliance "as soon as
possible" for all compliance schedules,
not just those in NPDES permits. See
also § 122.10(a)(1)ii]. However, we
believe that it would be a mistake to
impose a strict deadline for RCRA or
other program compliance, because it
would eliminate any authority to shape
the duration of compliance schedules as
the circumstances warrant. EPA
believes that decisions as to the
duration of compliance schedules should
be made through the permit-issuance
process, where there is full opportunity
for public participation and for
interaction-between the Director and the
applicant or permittee. Arequirement
forstrict interim compliance deadlines
coupled with the new fixed-term permit
requirements of § 122.9 should help
support quick upgrading of existing
HWM facilities.

Likewise, a commenter suggested that
it is unfair to require compliance as soon
aspossible; because this favors the
company whose resources or
wherewithal make it impossible to
comply as soon as some -other company
with superior-capabilities. It is important
to write a compliance schedule with
consideration for the type of
requirement at issue-and the seriousness
to the environment of delay-in meeting
it. Again,"the permitting process is the
proper forum for consideration of these
issues, -rather than, for example,
eliminating all distinctions by allowing
all NPDES schedules lo require
compliancemerely by the stalutory
deadline.

(6) Proposed § 122.12.(b) and (c) has
been combined in final § 122.10(b) to
provide one "alternative schedules of -
compliance" 'provision applicable to all
RCRA, UIC, and NPDES situations
where a facility chooses to terminate
operations rather than meetjpermit
requirements. The RCRA and UIC
alternative schedules of compliance
now follow the NPDES model.

.A principal feature of the RCRA and
UIC proposal was that permittees could
switch back.and forth between the
schedule leading to compliance and the
schedule leading to termination. That
provision was subject to the very abuses
which all of the alternative schedule of
compliance provisions -are designed-tb
prevent. namely, when a facility chooses
to terminate rather than comply with

permit requirements by assuring EPA
that it is going to terminate operations,
but then changes its mind either In good
or in bad faith, and therefore requires
more time to make up what was lost
while presumptively on the road to
termination. To prevent this from
happening, it is necessary to require the
permittee to commit itself to terminating
if it is to be placed on a termination
schedule, as in proposed § 122.12(c) for
NPDES. Similarly, the commitmentlhas
to be "a firm public commitment
satisfactory to the Director." However,
the requirement that a bond be posted to
back up the commitment, which
appeared in proposed § 122.12(c), has
been eliminated. Several commenters
argued that EPA lacked legal authority
for such a bond under the Clean Water
Act, and the need for a bond has not yet
been demonstrated In the case of RCRA
or UIC. An additional change from the
proposal is that alternative schedules of
compliance are now available to RCRA
and UIC permittees in addition to
applicants, as it was limited in the
proposal. Alternative schedules for
applicants will, as with permittees, be
determined through the permit-Issuance
process.

,The alternatives schedules of
compliance provision is written to allow
the final termination date In a schedule
leading to termination to be somewhat
later than the final compliance date in a
schedule leading to compliance.
However, the schedule leading to
termination must still lead to "timely"
cessation of activities. It is not EPA's
intent for.the termination route in this
,section to be-used as a means of unduly
delaying requirements that are
applicable to the facility. The delay
must be judged on a case-by-case basis
,considering the type of permit
requirement and the harm or potential
harm to the environment that the
noncompliance or a delayed schedule
will cause. In no event should the date
for cessation greatly exceed what it
would have been for compliance,

Nor is it EPA's intent that a schedule
of compliance leading to cessation of
activities-relieve a permittee from
applicable requirements any more than
any other schedule of compliance,
Obviously, if a permittee will cease
activities, many permit requirements
which applypnly to operating facilities
will not have to be complied with after
cessation. Such requirements, to the
extent that it would not cause hirm to
the environment, many also be relaxed
during the -period leading up to cessation
when thepermittee is firmly committed
to the cessationrcourse. To the extent
that requirement for operating facilities
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are necessary to protection of human
health and the environment, compliance
may not be excused. At a minimum, a
RCRA (or UIC injector of hazardous
waste) permittee on a closure schedule
should be required to meet RCRA
interim status standards, just as a
facility without a permit would be,

Finally, RCRA (and certain UIC)
permit requirements which pertain to
closure and post-closure, including
financial responsibility, are applicable
to a closing facility, regardless of
whether it is on a schedule leading to
cessation of activities, and the schedule
must ensure compliance with these
requirements.

Several commenters noted that the
proposal required the permittee or
applicant to decide to cease conducting
activities before the Director determines
what the compliance schedule would be
if that decision were reversed. They
suggested that the Director should be
required to determine the compliance
schedule first to help the permittee make
a decision. EPA has not accepted this
comment. However, where new permits
are at issue, EPA encourages permittees
to contact their permitting agencies to
discuss compliance schedules and work
out compliance or closure alternatives.
Where existing permits are concerned,
the paragraph is designed to give the
Director an optional mechanism for
modifying permits when the permittee
has made the decision to terminate.
Presumably such a permittee already
knows what its schedule leading to
compliance looks like.

EPA has not retained the language of
the proposal which coupled the
cessation schedule to compliance with
the closure requirements by the
"predicted closure date." Instead, the
final provision requires timely
compliance in general, thus eliminating
any implication that only the closure
requirements are of concern when a
facility is on a closure schedule. Also,
several commenters suggested that the
"predicted closure date" should be
predicted by the permittee or applicant
rather than the Director. As discussed
above, the end date of any schedule
leading to cessation is appropriately
determined through the permit-issuance
process.

Some comments expressed concern
that the schedule leading to closure of a
RCRA facility did not adequately
address the requirements which pertain
to closure itself and post-closure. As the
provision is now written, it refers to
"cessation of regulated activities." For a
RCRA facility, this means ceasing to
accept hazardous waste which, under 40
CFR Part 264, Subpart G, triggers the

closure plan, which will contain its own
schedule for subsequent events.

§ 122.11 Requirements for recording
and reporting of monitoring results.

Several commenters noted the
inaccuracy of the comment that
"generally installation of monitoring
equipment is not required under the UIC
program" in proposed § 122.14 (now
§ 122.11). EPA has deleted the
statement.

Several objections were received that
NPDES permittees should not have to
refer in their discharge monitoring
reports to data on internal waste
streams and data collected by third
parties. The comment and the
requirement have been deleted.

Several of the provisions which
appeared in this section of the proposal
have been relocated to follow the format
of the final regulations. The requirement
that monitoring data be "representative"
of the monitored activity now appears in
§ 122.7(j)- recordkeeping requirements
are also in § 122.7(j). The requirement
that DMRs be used for NPDES reporting
now appears in § 122.60. Finally,
proposed paragraph (e), which repeated
requirements for compliance schedule
reports, has been deleted.

One commenter expressed concern
that the recordkeeping and reporting
requirements for 404 permittees in
proposed § § 122.14 and 122.12 (now
§ 122.11) go beyond the intent of CWA,
particularly section. 308(c). However,
under section 404(h}{1)(B) (and its
NPDES counterpart, section 402(b)(2) (A)
and (B]), one condition of State program
approval is the State's authority to issue
permits which apply, and assure
compliance with, all applicable
requirements of section 308. Section 308
gives the Administrator authority to
require recordkeeping, monitoring,
reporting, and a right of entry. These
regulations comply with the statute by
establishing recordkeeping and
reporting requirements based on those
used by the EPA and State NPDES
programs. However, monitoring
requirements for 404 permittees may
vary in required frequency or extent as
appropriate to assure compliance with
40 CFR 230. Part 230 does not contain
specific monitoring requirements but
will be used to determine what
monitoring is appropriate.

§ 122.12 Considerations under Federal
law.

Proposed § 122.83 (now deleted)
directed that EPA-issued NPDES permits
be consistent with the requirements-of
several listed Federal laws and
Executive orders. Several commenters

.objected to this section because it was
too broadly written. The section has
been rewritten (as § 122.12) to eliminate
reference to those Federal laws that do
not require any particular action by the
Regional Administrator and to explain
the relevance of the remaining laws
listed. The provision is no longer limited
to NPDES permits because the
requirements of these laws may apply to
other Federally-issued permits. This
section does not impose any legal
requirements beyond those imposed by
the terms of the laws themselves. The
purpose of the section is to inform the"
public and permit issuers of the
requirements applicable to the permit
programs regulated- under this Part.

EPA has under consideration inserting
a provision requiring permit writers to
comply with two Executive orders,
Executive Order 11990 (Protection of
Wetlands), and Executive Order 11988
(Preservation of Floodplains). EPA
included these Executive Orders in
proposed § 122.83, "Special
considerations under Federal law." As
proposed, the orders would only have
applied to NPDES permits. A number of
commenters objected to this proposal on
the grounds that the Executive orders
were unrelated to specific statutory
requirements in the Clean Water Act.

EPA wishes to reassess the
applicability of these Executive orders
in the context of not only the NPDES
program, but the UIC and RCRA
programs as well. Consequently, EPA
invites comment on the appropriate
scope and applicability of the
requirements of these two Executive
orders as applied to NPDES permits,
RCRA permits, and UIC permits. Any
such comments must be submitted to the
address listed below on or before July
18, 1980.
Edward A. Kramer (EN-336), Office of

Water Enforcement, Environmental
Protection Agency, Washington, D.C.
20460.

§ 122.13 Effect of a permit.
(1) New § 122.13(a) states, with some

limitations, that "compliance with a
permit during its term constitutes
compliance, for purposes of
enforcement, with" the appropriate Act.
This "shield" provision is one of the
central featuresof EPA's attempt to
provide permittees with maximum
certainty during the fixed terms of their
permits. (For a discussion of permit
durations, see preamble to § 122.9.) This
new provision gives a permittee the
security of knowing that, if it complies
with its permit, it will not be enforced
against for violating some requirement
of the appropriate Act which was not a
requirement of the permit. (Of course,
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compliance with a permit is not a
defense to actions brought under the
emergency provisions of sections 7003 of
RCRA, 504 of CWA or 1431 of SDWA.)

A similar provision already applied to
NPDES permits, as explicitly required by
section 402(k) of CWA, and appeared in
§ 122.65 of the proposal. Because the
provision is now generally applicable,
§ 122.65 has been elimunated. For State
404 programs, new § 122.13(a) is
similarly required by the explicit
wording of section 404(p) of CWA. The
Safe Drinking Water Act is more
generally phrased, but there is nothing
in it that speaks against applying the
"shield" t6 UIC permits as well.
However, the "shield" does not apply to
Class II or III well UIC permits, because
it is important to be able to upgrade
permit requirements for permits which
do not incorporate apiplicable
requirements during periodic reissuance.

Where RCRA is concerned, authority
for the "shield" is more complicated. As
the preamble to the section 3004
regulations points out, RCRA requires
compliance by persons subject to
Subtitle C with all the requirements of
that Subtitle, and authorizes
enforcement of all those requireinents:
The requirement to obtain a permit is
one of the-section 3004 requirements, but
nothing in the statute states that
compliance with the permit is deemed
compliance with other provisions of
Subtitle C.

Nevertheless, EPA believes that the
"shield" is beneficial to.the practical
working of the RCRA permit program, as
it is to the other permit programs. EPA
agrees that one of the most useful
purposes of issuing a permit is to
prescribe with specificity the
requirements that a facility will have to
meet, both so that the facility can plan
and operate with knowledge of what
rules apply, and so that the permitting
authority can redirect its standard-
setting efforts elsewhere. If all the
section 3004 standardswere fully
enforceable against a permitted RCRA
facility even though they were not
reflected in the permit (or, perhaps, not -

consistent with it), facilities would be
exposed to unavoidable uncertainty as
to the standing of their operations under
the law. In addition, such a provision
would increase pressure on EPA and

- States to keep the permit conditions
applicable to a given facility in a
perpetual state of re-examination. EPA's
resources will at most be barely
sufficient to issue and renew RCRA
permits, and review State permits, at the
time of their initial issuance and
periodic renewal. EPA and States are
likely to make much better use of their

resources if they restrict examination of
permits between issuance and renewal
to monitoring compliance and taking
enforcement action where necessary.

Accordingly, in these regulations EPA
is announcing a principle by which it
will bind itself-that it will not take
enforcement action against any person
who has received a final RCRA permit
except for noncompliance with the
conditions of that permit. (For reasons
set out at length in the peramble to the
section 3004 regulations, this self-
restriction does not apply to the interim
status standards applicable to facilities
which have not received a final permit.)

For all programs, the shield provision
applies to enforcement actions by EPA
or an approved State, as well as to
enforcement through citizen suits. EPA
recognizes that the RCRA "citizen suit"
provision allows private enforcement.
actions against RCRA permittees
without limitation. However, because
EPA plans to specify all the regulatory
requirements applicable to an individual
facility in the permit for that facility, as
a practical matter there will be nothing
beyond the permit conditions for a
citizen suit to enforce. Indeed, if a
plaintiff in such a suit argued that
regulatory requirements outside the
conditions of the permit should be
applied and enforced, that would
probably amount to an improper
collateral attack on the conditions of the
permit.

As required by CWA, the shield does
not apply to section 307 toxic effluent
standards or prohibitions for NPDES
permits. In addition, although a permit
may specify monitoring and reporting'
requirements, EPA believes that the
"shield" does not preclude it from
invoking its reporting and information
gathering authority as specified in
sections 3004 of RCRA, 1445 br SDWA,
and 308 of CWA, which operate
independently of the permit document.
Under these authorities, the Director -
could require a report, or certain
monitoring, without modifying a permit
and regardless of whether the permittee
were complying with the monitoring or
reporting requirements of its permit.
However, if the changed monitoring or
reporting duties were of a continuing
nature, so as in fact to amount to a
modification of the duties specified in
the permit, the Director would be
required to modity the permit..

EPA believes this "shield" affords
RCRA and UIC permittees a significant
degree of added certainty. It now places
the burden on permit writers rather than
permittes to search through the '
applicable regulations and correctly
apply them to the permittee through its
permit. This means that a permittee may

rely on its EPA-issued permit document
to know the extent of its enforceable
duties under the appropriate Act, or on
its State issued document to the extent
the State program has not adopted a
more stringent approach to enforcement.

This new "shield" provision does not
alter the fact that a permit may be
modified, revoked and reissued, or
terminated during its term for
appropriate causes (see preamble to
§ § 122.15 and 122.16). Most instances of
modification, revocation and reissuance,
or termination will be the result of
noncompliance with a requirement of
the permit, although some causes do not
require noncompliance. However,
"failure to apply any applicable
requirements" (proposed § 122.9(e)(0)) Is
not, as it was in the proposal, grounds
for modifying or revoking and reissuing
a fixed-term permit. Thus, if the permit
writer makes a mistake and does not
include a requirement of the appropriate
Act in the permit document, the
permittee will neither be enforced
against nor have its permit modified or
revoked and reissued as a result (unless,
perhaps, an endangerment to human
health or the environment can be
shown; see § 122.16(a)(3)). In addition,
EPA has the authority in certain
circumstances to "veto" a State-issued
RCRA permit. This provision is
discussed in the preamble to Part 123,
Subpart B.

This change has necessitated a careful
rewriting and reorganization of many
sections of the proposal. The proposal
contained language which was
addressed to permit writers as well as
permittees, without a coherent attempt
to distinguish one from the other.
Because Tequirements for permittees
were scattered through the regulations,
a conscientious permittee might have
felt obliged to read through all of the
regulations in oider to be sure that It
was aware of all of its duties. Similarly,
there was no mechanism for assuring
that the permit writer would pick up all
of the requirements and place them in
the permit. This is no longer true. Rather
than stating that "the permittee shall,"
the regblations now In many instances
state in effect that, "the permit shall be
written to require that the permittee
shall." Likewise, the regulations have
been structured so that generally
applicable permit requirements appear
in all permits, and that permit "
requirements which vary from permit to
permit can be tracked through the
regulations and applied as appropriate;
sieeTable II and accompanying
preamble.

(2] Proposed § 122.7(b) (now
§ 122.13(b)) provided that a permit does

33312



Federal Register / Vol. 45, No. 98 / Monday, May 19, 1980 / Rules and Regulations

not "infringe" State or local law or
regulations or preempt any duty to
obtain State or local assent required by
law. EPA recieved several comments on
these proposed provisions, particularly
for RCRA facilities. First EPA has
reorganized the section so that no State
program will be required to ensure non-
preemption as a condition of program
approval by EPA. It is quite possible for
a State to determine that in establishing,
for example, a hazardous waste program
to satisfy the requirements of the
Federal Resource Conservation and
Recovery Act. it is preempting any local
authority to regulate hazardous waste;
see Rollins Environmental Services v.
Ibervyile, 13 ERC 1260 (S.Ct. La., 1979].
The preemptive effect of State operation
of any of the programs in these
regulations is a matter for Federal or
State law which EPA does not address
one way or the other in these
regulations. Applicants and permittees
must find out for themselves if there are
local laws with which they must comply.
Second, the statement that a permit does
not infringe State or local law or
regulations remains applicable to EPA
permits. EPA does not intend this
provision to mean that non-preemption
is a precondition of issuing an EPA
permit. EPA's intent is that it has not
made a determination through these
regulations that in issuing a permit it is
preempting State or local requirements.

Review ofpermits (proposed § 122.9).
In theproposal, the provisions for permit
"reviews" were of central importance,
and recieved an appropriately large
volume ,of comment, because they were
a counterpart to the proposed lifetime
duration of RCRA and UIC permits.
Becaue of the fixed-term approach to
permit duration adopted in these final
regulations (see final 1122.9 and
accompanying preamble), permit
reviews are no longer a central feature
of Part 122. Although the mandatory
five-year review for Class I and M UIC
permits (proposed § 122.9 (a)] remains in
§ 122S [daration of UIC permits), the
other provisions concerning review that
appeared in proposed §§ 122.9[a), [b)
and {c) either have been eliminated or
are adequately covered by Part 124.

First (proposed § 122.9(a)), the other
five-year reviews have been elimimated
because all permits other than certain
UIC permits are now for a fixed term
and therefore will be reviewed
automatically as a part of permit
reissuance.

Second [proposed §122.9b)), EPA has
eliminated mandatory "cross-reviews"
for facilities with more than one permit
and the corresponding provision
(proposed § 122.9(e)(5)) that wouldhave

made modification of one permit
grounds in itself for modifying any other
permit for te facility. The "cross-
review" provision is no longer necessary
because of the fixed-term permit
approach, and the modification
provision has been eliminated both as
part of EPA's attempt to narrow the
causes for modification of a permit and
because of commenters' objections that
it involved "bootstrapping" the
programs onto eachother. Section 124.10
(public notice) provides, as it did in the
proposal, that mandatory notice of any
permit action will be sent to any agency
administering other permits under these
regulations for the same facility. These
agencies would then be free to take
whatever permit actions would be
authorized, if any, under the statutes
and regulations governing the programs
they administer.

Third (first clause of proposed
§ 122.9(c)), the provision that the
Director may review a permit at any
time has been eliminated. The Director
always has authority to review a permit,
and the statement tended merely to
create confusion as to what EPA meant
by "review."

Fourth (second clause of proposed
§ 122.9(c)), it remains true that the
Director must review a permit when
presented with information which, If
valid, would constitute cause for a
modification. However, the concept is
now taken care of in final § 124.5, which
EPA has broadened to state that any
interested person, and not just the
permittee, may request a modification.
revocation and reissuance, or
termination of a permit. Section 124.5(b)
requires that denial of any such request
must be conveyed to the requester in
writing; this ensures that the "review"
"shall" take place.

Commenters expressed a great deal of
confusion and anxiety over what
constitutes a 'review." We have not
provided a definition of review because
EPA believes that the Director should
determine the appropriate level of
review. IR oonducting a review, the
Director may obtain information in any
of the ways which are authorized under
the appropriate Acts anyway, such as
review of the files, inspection, or
information requests. Thus, the
proposed review provisions added
nothing to statutory information-
gathering authority. "Review" describes
what the Director always could have
done at any time anyway. For this
reason, EPAhas also eliminated the list
of sources of information upon which
the Director could base review
(proposed § 122.9(d)) as misleading and
less accurate than relying on the full

range of statutory authorities. Review of
a permit does not mean that the permit
is automatically "reopened."but only
that a search is conducted to determine
whether or not it should be.

Many commenters requested that
information submitted by the public be
subjected to some evidentiary
requirement before review would be
triggered. Although, as discussed above,
review upon receipt of a valid public
request is mandatory, the Director is
free to fashion the scope his or her
review according to the merits of the
information submitted. Only if cause is
found are permits opened. at which time
the draft permit and hearing provisions
of Part 124 give permittees an
opportunity to provide their views on
any contemplated action.
I 12Z14 Transfer ofpermit,

The provision on transfers appeared
in the proposal in I 122.8(e). The
proposal stated that permits could be
transferred only if written notice were
given to the Director containing a
specific date for transfer ofpermit
responsibility and if the Director failed
to object within 30 days to the transfer.
Tranfer of a facility was a cause for
modification or termination of the
permit (proposed § 122.9(e)(4] and
122.10(b)(4)). Many commenters
objected that the grounds for
disapproving a transfer and requiring a
modified permit or terminating the
permit were vague, that the list of
grounds for modifying or terminatihg a
permit under all circumstances ought to
be sufficient, and that if there are
additional grounds that arise because of
permit transfers they ought to be spelled
out and included with the others.

The implicit assumption of many of
these commenters is that a permit is a
"vested" right which should be freely
and automatically transferable along
with ownership oflhe regulated facility.
EPA disagrees with this notion. It is
EPA's position as a matterof law that
the privileges associated with a permit
attach only to the person authorized to
conduct permitted activities and are not
inherently assignable. Many States
preclude any permit tranfers and require.
the new facility owner to apply for and
obtain a new permit in all instances.

As a practical matter, permits in many
instances contain requirements which
are personal to the permittee through the
explicit conditions required to be
contained in the permit. This is most
significantly true for RCRA facilities and
UIC wells injecting hazardous wastes.
Consequently, for these facilities in
every case, and for other UIC facilities
and NPDES facilities as appropriate, a
modification of the permit is necessary
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to reflect thp new ownership or
operational control of the facility,
although EPA has attempted to draft
these requirements to achieve the least
possible burden on property
transactions consistent with adequate
transfer of permit responsibilities.

First, EPA has retained the essential
features of the proposal for NPDES
facilities and UIC wells not injecting
hazardous waste. Permits for these
facilities may be transferred
automatically, without requiring any
affirmative act by the Director, but only
if a written agreement for transfer of
permit responsibilities is sent to the
Director. The agreement no longer.
requires specific provisions as to
liability for events occurring before and
after the transfer, but only an agreement
as to liability between the parties. For
UIC facilities, the notice to the Director
must also demonstrate that the
requirements for financial responsibility
will be met-by the new permittee.
'Finally, the director must have the
opportunity to require that the permit be
modified to reflect the change in
ownership or operation. In many cases
the Director may feel that it is desirable
to require the prospective new permittee
to submit a permit application; see
preamble to § 122.15(b).

For permits that are automatically
transferred under this provision, the
transfer-based cause for modification or
revocation and reissuance
(§ 122.15(b)(2)) survives the transfer, so
that the Director can later modify the
permit to reflect the new realities of the
operation without holding up *the
transfer. However, after an automatic
transfer is effective the permit will not
be reopened to revoke and reissue the
permit unless the permittee requests or
agrees. Otherwise, the new permittee
would be subject to having its entire
permit rewritten at any timeregardless
of its relevance to the change brought
about by the transfdr. This is contrary to
the certainty which these regulations
attempt to give permittees during their
fixed-term permits. Of course, the
transferred permit may also always be
terminated for cause, such as violation
of the financial responsibility
requirements.

Second, for RCRA facilities and UIC
wells injecting hazardous wastes, EPA

'has determined that in all cases it will
be necessary to modify the permits'upon
transfer of ownership or operational
control of a permitted facility or activity.
This provision is also applicable to 404
,permits. This is necessary because these
permits, unlike NPDES permits or
certain UIC permits (other than the
provisions for financial responsibility),

contain conditions which are personal to
the permittee and which necessarily
must change when the permittee
changes. These include such conditions
of the permit as the closure and post-
clpsure plans, te contingency plan, and
provisions for financial responsibility. In
addition, because some of these
conditions are.incorporated in the
permit on the basis of infor~mation which
is submitted as part of the permit
application, in most of these transfers a
new permit ipplication will be
necessary as well. A new application
will always be required when the permit
is revoked and reissued. However, there
may be some instances, such as a
corporate-subsidiary transfer, where the
modification would require no
substantive changes in permit
conditions but merely an updating to
reflect the identity-of the new owner or
operator. In these cases, the transfer
codld be processed as a minor'
modification under § 122.17(d) if the
Director receives an agreement- for
transfer of pehnitresponsibilities. EPA.
believes that such an agreement is
necessary even in these situations in
order to asure adequate continuity of
permit responsibilities. -

This provision does not cover
transfers of facilities under RCRA
interim status. Provisions for such
transfers may be found in § 122.23.

Because permittees need to know
what provisions apply to permit
transfers, final § 122.7(l)(3) now states
that "this permit is not transferable to
any person except after notice to the
Director." The Director shall then
proceed under the provisions of § 122.14.

Under this scheme, transfer in itself
will no longer be a cause for termination
of a permit. Rather, the permit will either
'be automatically transferred; transferred
after a required modification or
revocation and reissuance; or the permit
will not be transferred but will remain
with the prior owner or operator of the
facility, and the new 6wner or operator
of the facility will be subject to
enforcement for operating without a
permit.

EPA believes that in some instances
final § 122.14 may be less burdensome
than would have been possible in the
proposal. For example, in the proposal
an agreement for transfer of permit
responsibilities was necessary in every
instance of a transfer of a RCRA permit.
In the final version, this is not necessary
unless the transfer is to be handled as a
minor modification. Also, in the
prpposed provision for automatic
transfers, a new application was
required whenever the Director objected
to, the transfer. Under thesefinal

regulations, a permit may be modified
without requiring a new application.

§ 122.15 Modification or revocation
and relssuancd of permits,

EPA hau rewritten thepermit
modification section in two ways as part
of the effort (see also § § 122.9 and 122.13
and accompanying preamble) to provide
greater certainty topermittees during
the period when they hold permits and
thereby make it easier to make business
decisions and obtain financing. First,
EPA has narrowed the circumstances
under whicha permit may be modified
during its fixed term. Second,.EPA has
narrowed the scope of the changes that
can be made when a permit of fixed but
not lifetime duration is reopened during
its term.

(1] The causes for modification have
been narrowed. Normally, a permit will
not be modified during its term if the
facility is in compliance with the
conditions of the-permit. The list of
causes for modifying a permit is narrow;
6nd absent cause from this list, the
permit cannot be modified. (However,
State programs may always be more
stringent than these requirements and
an approved State program could
provide additional causes.) In addition,
certain "minor" modifications (§ 122.17)
can be made, with the consent of the
permittee, absent cause from the list In
§ 122.15.

First (see § 122.15(a)(1), proposed
§ 122.9(e)(1)), a permitted facility may
change its operations in ways that were
not contemplated in the original permit
but which require regulation. This is one
instance when compliance with a permit
should not insulate the permit from
modification. While in many cases a
change in 'operations will violate the
permit (giving rise to cause for
modification under § 122.15(b)(1)), in
other cases activities not limited in the
permit will arise after the permit was
issued. If permits could not be modified
for such reasons then permits would
have to be written to prohibit all
activities not specifically limited in the
permit. With such a requirement
permittees would hever be sure what the
scope of permissible activities is under
their permits. (State 404 permits,
however, authorize only a specific
activity for what is normally a short
period of time and activities not
authorized inthe permit are prohibited
see § 123.97(b).) For NPDES, see the
related causes for modification
discussed below under
§ 122.15(a)(5)(viii) and (ix). Permittees
have a duty toreport all changes In the
physical facility, and all other changes
that may result in noncompliance, under
§1227(1).. ,
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Second (see § 122.15(a)(2), proposed
§ 122.9[e)(2)), the Director may receive
new information which justifies
applying conditions different from those
in the permit. However, except for Class
II and III UIC wells, this cause is limited
by requiring that the information must
not have been available at the time of
permit issuance. Otherwise, this cause
would allow the permit writer to modify
a permit because a mistake was made at
the time of issuance by failing to
incorporate applicable requirements into
the permit. However, except for Class II
and m UIC wells, EPA has rejected the
idea that mistake should be a grounds
for modifying a permit (see also
preamble to §122.13). In addition, the
cause is limited by requiring that the
information would have justified the
application of different permit
conditions at the time of permit
issuance. Stating the date of issuance as
the reference point is necessary to
prevent using this cause to modify a
permit because of changed regulations
or standards against the will of the
permittee (prohibited by §122.15 (a)(4),
discussed below) by citing information
used in setting a new standard or
regulation. The new information must
have justified the application of permit
conditions under the regulatory
requirements that were applicable at the
time of permit issuance. (However, new
toxic standards or prohibitions under
section 307 of the CWA and new
conditions provided for by a reopener
clause are an exception for NPDES and
404.)

A special case of "new information"
is information that cumulative effects of
activities authorized by a NPDES or 404
general permit or UIC area permit are
unacceptable. Thus, for example, any
new information indicating that the
effects of a 404 general permit are more
than the "minimal adverse
environmental effects" allowed by CWA
section 404(e)(1) would be grounds for
modifying the permit

Third (see § 122.15(a)(3), proposed
§ 122.12 (a), (b) and (c)), provisions for
modifications of compliance schedules
which formerly appeared only in the
compliance schedule section are also
causes for modiication of a permit
during its term and consequently are
listed here.

Fourth (see § 122.15(a)(4), proposed
§ 122.9(e)(3)), standards and regulations
covering the permitted activity may
have changed since issuance of the
permit. As part of its attempt to provide
permittees with maximum certainty and
protection from regulatory change
during the terms of their permits, EPA
has limited this cause to instances when

modification-is requested by the
permittee. This limitation formerly
applietd only to NPDES permits; it is now
applicable to all fixed term permits.
Because Class H and Class Ill wells
under the UIC program may be Issued
lifetime permits, it Is necessary to retain
authority to reopen them on the basis of
regulatory changes during the life of the
permit, therefore, the requirement for a
request does not apply to these wells.

Fifth (see § 122.15(a)(5), proposed
§ 122.73), several causes for
modification are unique to the NPDES
program and formerly appeared in the
NPDES subpart. They have been moved
to § 122.15(a)(5) and expanded to
include other causes for modification
scattered throughout the proposal, to
provide the reader with a complete list
of all causes for modification in one
place.

Two new optional causes for
modification which appear in the
NPDES list (§§ 122.15(a)(5)(viii) and (ix))
concern pollutants listed on the new
NPDES application form. These causes
are included in the final regulations as
the result of a change in the Agency's
approach toward controlling pollutants
not limited in permits. Under proposed
§ 122.68(a), which appeared in Part I of
the June 14, 1979 Federal Register (44 FR
34393), a permittee was limited to five
times the levels or ihe detection limit of
all pollutants reported in the application
form but not otherwise limited In the
permit. Under the proposal, the Director
had the authority to modify the permit
when these "application-based limits"
were exceeded, because violation of a
permit limitation is grounds for permit
modification. In response to a large
number of comments, EPA had modified
the proposal by using the levels of
pollutants reported In the permit
application as the basis for a
notification requirement only; see
§ 122.61(a). Therefore, the Director can
no longer-modify (or revoke and reissue)
the permit in this case for
noncompliance. Rather, the rst new
optional cause for modification was
established under § 122.15(a)(5)(viii).
This cause arises whenever the level of
discharge of any pollutant not limited in
the permit exceeds the level attainable
by the installation of Best Available
Technology (BAT) for treatment of
discharges. (When the level of discharge
of a pollutant exceeds five times the
level reported in the application form,
but does not exceed BAT-level
treatment, the Director may modify the
permit to establish a new "notification
level" under § 122.15(a)(5)[x).) The
Director is not required to modify the
permit unless he or she determines that

modification is necessary to control the
discharges of the pollutant. Amore
detailed discussion of the new
regulations and the comments received
on the proposed application-based limit
appears in the preamble to the public
notice of the consolidated application
forms in today's Federal Register.

The second new optional cause for
permit modification appears in
§ 122.15(a)(5)(ix). It allows the Director
to modify the permit when the permittee
begins or expects to begin to use or
manufacture any toxic pollutant (listed
under section 307(a) of CWA) which it
did not report using or manufacturing in
its permit application. This provision
supports other new regulations requiring
NPDES permits to control any toxic
pollutant used or manufactured by the
permittee. Dischargers are required by
§ 122.53(d) to report these pollutants in
their permit applications and by
§ 122.61(a)(2) to notify the Director of
any new pollutants used or
manufactured thereafter. The Director is
not required to modify the permit unless
he or she determines that modification is
necessary to control the discharges of
these pollutants. A more detailed
discussion appears in the preamble to
the public notice of the consolidated
application form.

(2) To narrow the scope of changes
that can be made in the permit once
cause is found, the causes for
modification only (final § 122.15(a),
discussed in paragraph (1) above) have
been distinguished (except for Class H
and MI UIC wells) from causes which
can give rise to either a modification or
a revocation and reissuance (final
§ 122.15(b)). When a permit is modified.
only the permit conditions to be
modified may be reopened (see § 124.5).
When a permit is revoked and reissued,
the entire permit must be reopened and
the reissued permit must incorporate all
currently applicable requirements (see
§ 122.8). ("Revocation" is used in these
regulations only as part of this
"revocation and reissuance."
"Revocation" of a permit under section
3008 of RCRA is a form of termination in
these regulations.) If the Director could
use any cause for modification as an
opportunity to open the entire permit to
scrutiny and modification, it would
defeat the purpose of fixed-term permits
coupled with security during the term for
permittees. It would also defeat any
narrowing of the causes for
modification, because a modification not
otherwise authorized could be
bootstrapped onto one that is.

However a permittee is always free
to request a revocation and reissuance
rather than a modification. See § 124.5.
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When the permittee requests, the.
Director is free to revoke andreissue the
permit for any causein § 122.15faj
which is otherwise limited to
modification. Inmanyinstancesitmay
be in.the permittee's interest to request
revocation and eisstuanpe. For example,
when the remaining term-of the.permitis
short, the permittee may..prefer the
certainty ofa newS or 10-year permit- -
over a limited modification toa permit
which may be extensivelyTevised again
soon -during the p'ernit-redissuance
process.

Only two causes appear in § 122.151bJ.,
First, when causefor termination exists
the Director may determine to mnodify-or,
alterriatively, revokeandxeissue a
permit during its term as a less drastic
alternative to termination. .

Second, when ownershipir
operational control of a facility-is:
transferred, the permitcan also ither be
modified, or revokedandxeissued
(§ 122.15(b](2)); see preamble discussion
of permit transfers under § 12214. In
many cases a modification maybe
Adequate to.reflect thename of theuew
permittee; for example, a transfer Df
control ofa facilitybetween
subsidiaries of the same corporation. In,
other cases revocation and reissuance
will be more appropflate.Yor.example.
for.RCRA facilities, permittees are
required to submita contingency-plan as
part Df their Part B applications.This
plan includes such matters as.aist of
names, addresses and phonenurnbers zf
all persons qualified to act-as facility
emergency coordinators.,Once :4he
permit application is approved, 0ilsplan
becomes part of the permit. There are
several similar items wifioh are"
submitted as part of theRCRAperinit
application.This information shouldbe
provided by th6 new applicantrAs a
result, a permit application followed by
issuance of a new permit with a full.
term may be more appropriate than a
simple modification of the prior -permit.
Similarly, a new permit application to
assure an updated plugging and
abandonmentplan (§ 122.42fa)) may be
appropriate for any-UiC facility.

Likewise, existing industrial NPDES
permittees are required to predict in
their applications any expected levels of
pollutants in their effluents which may
over the next five years (the duration lof
the permit) exceed the levels found
through the required-jesting, and to list
any toxic pollutants which they .
presently use or manufacture or expect
that they will during the nextfive years.,
Because these predictions should be
based on knowledge of what types of
operations are expected to be conducted
over the next five years, it ihay be -

appropriate for the new permittee to be
required to provide this informationina

. new permit application, and revoke and
reissue the permit.

(3) In order to further narrow the
scope of permissible permit
modifications, part of the preamble Jo
-1he proposalihas beenmoved to tietext
of the permit modification section,
whichinow states that forRCRA and
UIC, "facility siting willnotbe
considered at the time of-permrit
modification or revocation and
reissuance unless newinformationor
standardsindicate.an endangerment to
human health or the environment wiih.
was unknown at the time of permit
issuance." This statement-emphasizes
that-siting conditions in a-permit will not
normally be modified as a result of
permit review, and limnits the
circumstances -wheie the permit
termination cause of "endangerment to

• human health or The-environment" -can
be used as a groundsfor-modifying
siting conditions.IHowever, -an
endangerment.to human health or .the
environmentis-still cause for
-terinatingapemiitif thalis the only
way hal the -threat can-beiealt with. "

§-122.16 -MTermination ofpermts.

* In general, commenters on proposed
,§ 122.10 now § 12216) sought greater
specificityxegarding causesfr
termination and lesshreadthin their
possiblb application, such as limirng
terminations to"willfull andpersistent!
violations of a permit or mntendonal"
failure-to disclose relevant facts. Many
thought -abuses couldxesult from
arbitrary applicati6n of4he causes as
proposed. -

EPA believes that causes for
termination must bebroadly worded so
that abasis for initiating permit
termination proceedings is available
when the needispresent. Most attempts
to narrowly define the'boundaries of
cause are inadequate because they must
be invoked in a wide variety of
circumstances depending on-the
exercise of enforcement discretion.

The proposed sectionmeglected to
state that terminations are subject 'to the
same Part 124 (or applicableState)
provisions for notice and opportunity for
a hearing applicable to other permit
actions. This oversight has been
corrected. EPA believes that these -

administrative provisions and,
ultimately, the possibility ofjudicial
review, shbuldprovide the protection
which connenters are seeking against
arbitrary applicatioh ofboady-worded
causes for termination. Thus, permittees
willhave an opportunity to refute claims
such as thalithere is an' endangerment to
humanheilth or the environment, .or

that permit violations were significant.
The objective is not to try to describe
precisely the circumstances which
provide grounds for termination, which
is impossibl6 but to subject such
determinations to the procedural
protections of Part 124 andjudicial
review.

Several comfnenters discussed the
provisions of RCRA section 3008 as they
relate to terminations under this section,
EPA has rconcluded that the-procedures
.set forth in Part 124, Subpart E, satisfy
the requirements of section 3008 for a
formal evidentiary hearing in cases of
permit "suspension or revocation." The
precedures of 40 CFR Part 22 willno
longer apply to RCRA permit
terminations.

Asnoted in the preamble to the
proposal, "termination is essentially an
enforcement mechanism." The Director
-of a permit program-must carefully
exercise discretion in allocatingscarce
"enforcement"resources. Because of
these limitations on resources, it makes
ro sense to enfqrce against trivilal
infractions when unremedied
substantial infractions exist. This alone
inmost cases should prevent.The -
Director.from reading the termination
causes too broadly.ltshouldalsobe
clear that'in most cases less drastic
actions, such as permit -modifications,
areavailable. Proposed § 122.9.stated

- that for-NPDES and 404 permits, causes
for termination could also be causes for
modification orrevocation and
reissuance, thereby implying that this
was not so for RCRA or UIC. The
wording has been changed to include
RCRA and UIC. This does not mean,
however, that if termination is not
chosen, modification is mandatory. In
some cases neither termination nor
modification may be appropriate.

Some changes in the causes for
termination wore necessary because
,they also serve as causes for modifying
or revoking and reissuing permits .during
their terms (see §122.15(b)(1)). Permits
may be terminated even though, as now
provided in § 122.13, "compliance -with a
permit is ,compliance with the
appropriate Act." However, if
noncompliance with the appropriate Act
could be grounds for termination absent
a permit condition which incorporates a
specific requirement of the Act, the
"shield" provision of § 122.13 would
have limited effect. Consequently,
§ 122.16(a](1 (proposed § 122.10(b)(1))

- has been nrrbwdto exclude violations
of the approinatd Act as an"
independent cause for termination. It
nowr reads "noncompliance by the
permittee with dtriy condition of the
permit."
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Similarly, the proposal included
"other good cause" as a ground for
termination. Not only was this cause
vague and open-ended, but it could, in
serving as a cause for modification,
provide a means of circumventing the
limitations on opportunities for
modifying permits during their terms
which the changes from the proposal are
intended to provide. Consequently, this
cause has been eliminated. In addition,
as noted in the preamble to § 122.14,
transfer of ownership has been deleted
as a cause for termination. The
remaining causes for termination
(misrepresentation and endangerment to
human health or the environment] have
been retained in their proposed form
both because they are sufficiently
serious to warrant possible permit
termination and because they may
warrant modifying a permit during its
term.

Several commenters noted the need to
clarify the effect that termination of one
permit has on other related permits. As
set forth in final § 124.10, termination of
one permit triggers a notification to any
agency administering a related permit.
The related permit can then be modified,
revoked and reissued, or terminated ff
cause exists for such action. The
reference in proposed paragraph (a) to
partial termination seemed to imply the
existence of one "umbrella" permit.
However, permits issued under these
regulations are completely severable
and an action on one has no automatic
effects on others. The concept of partial
termination has been deleted to avoid
any such implication.

Finally, as noted in the discussion of
final § 122.5, any cause for termination
is also cause for denial of a permit
renewal application, and EPA has
amended the section to reflect this
determination.

§ 122.17 Minor modifications of
permits.

Proposed § 122.9(g) (now § 122.17)
contained several provisions for minor
permit modifications which could be
made without the draft permit and
public notice provisions applicable to all
other permit modifications. This feature
has been retained, with some
reorganization and revisions. In addition
to § 122.9(g), the proposal contained
several minor modification provisions in
the subparts for RCRA, UIC and NPDES.
One source of confusion noted by many
commenters on the RCRA provisions
was that the two sections appeared to
be contradictory. All program provisions
have now been moved to new § 122.17
so that readers will find a complete list
of provisions for minor modifications in
one place.

In the proposal, a modification could
not be treated as minor if it would"render the permit less stringent." We
have deleted this limitation because it
was vague and contradicted by other
provisions in the proposal. Rather, any
minor modification on the list can be
made without public notice if both the
Director and the permittee agree to the
minor modification. If either disagrees,
the permit modification is not minor and
must be for cause and with public notice
as required under § 122.15.

Several commenters suggested that
the list of minor modifications should be
examples, rather then exclusive. EPA
rejects the notion that the permit
modifications which can be processed
without any notice to the public should
be open-ended. EPA continues to
believe that scrutiny by the interested
public should be available in most
instances, not only to lessen the
possibility of objectionable changes
being made without objection, but to
preserve public confidence in the permit
system. Several other commenters
suggested that more flexibility should be
available to States in the scope of
permit actions which can be processed
as "minor modifications." The final
minor modification provisions are not
applicable to States, as they were in the
proposal. Of course, as with any Part
122 requirement, a State is free to have
such provisions as a part of its program.
However, the essential due process
requirements of Part 124 that were
applicable to States in the proposal are
still applicable in these final regulations.
This means that a State program may
provide for modifications to permits
without notice (i.e., as minor
modifications) in any siluation where to
do so would be "more stringent" (as
discussed in the preamble to Part 123)
than the applicable requirements of Part
124. For most of the items in § 122.17, a
State program could provide for more
flexible minor modification provisions
(if consistent with due process) because
eliminating notice and comment
provisions would result in greater State
control.

Some commenters suggested that
minor modifications should be available
to decrease permit monitoring
frequency, rather than only to increase
frequency, as in the proposal. EPA
rejects this suggestion. Any permit
modification to require less frequent
monitoring should be made known to
the interested public for comment.

Several comments were received on
the minor modification provison for
permit transfers (proposed § 122.9(g)(4)).
EPA has retained a provision for minor
modifications to reflect changes in

operational control or ownership of
facilities. Transfers are discussed in the
preamble to § 122.14.

The proposed regulations included
special provisions on "minor
modifications" of RCRA permits which
would have allowed modification of a
RCRA termit without notice and
comment to change the types and
quantities of wastes treated or to change
treatment, storage, or disposal methods
(proposed §§ 122.9(g)(5) and (6] and
122.24(d)).

These RCRA provisions have been
deleted from the final regulations. They
were so broadly phrased that they could
have been used to completely change
the nature of the permitted activity
without putting the permitting agency
and the permittee to the discipline of
informing the public and considering its
views.

There may well be cases where
flexibility regarding these matters is
desirable. In those cases, it will be
perfectly possible to write the initial
permit so that it covers the various
courses of action that maybe
contemplated for the future. Where that
is not done, the permit can still be
modified whenever the requirements of
§ 122.15 are met.

However, for the present it would not
be responsible for EPA to specify certain
changes to the substance of RCRA
permits as "minor" ones that do not
require notice and comment. Because
there Is no experience with the RCRA
permit program yet, EPA lacks the
information necessary to determine
which changes in methods or hazardous
wastes would really be minor and which
would not be minor although they might
appear to be.

§ 122.18 Noncompliance andprogram
reporting by the Director.

(1) Proposed § 122.15 (now § 122.18)
has been completely reorganized to
bring all of the provisions for quarterly
and annual noncompliance reports
together in Subpart A. Minor changes
have been made to achieve this
reorganization, but it was possible only
because the proposed RCRA and UIC
requirements were already modeled on
the NPDES scheme and were virtually
identical to it. The 404 noncompliance
reporting requirements, because of the
unique nature of that program (a large
number of permits of very short
duration, in most cases issued without
monitoring or compliance schedule
requirements) are somewhat different
and have been placed in separate
paragraphs ((b) and (d)).

In the proposal there was some
confusion between "program reports"
and noncompliance reports. Because
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both reports must be prepared by
permitting authorities {i.e., State
Directors or Regional Administrators] it
makes sense to put the provisions
governing them in oneplaceso that
Directors can easily determine what
reports toprepare. The only exceptions
are the "progress reports" required of -
States with interim authorization under
RCRA-and of States which have been
"listed" but not approved under UIC
(see § 123.11). These changes have
eliminated a great number of cross-
references and have served to increase
uniformity among programs. The
coverage and organization of the section
is illustrated in Table VI.

Table VI.-Noncomplince and Program Reports

Noncompliance
Program Ouafterly ,Annual Annual

prooram

RCRA.... ... 122.18(a) 122.18(c) 122.18(c)(3)
Ulc....... 122.18(a) 122.18(c) 122.18(014)
NPOES ... 122-18(a) .122.18(c)... _.
404. . 122.18 (b) ,122.18(d) .... ...

-Several States commented that the
NPDES noncompliance reports are
burdensome to prepare-or that similar -
reports will be burdensome for the other
programs. Eliminating needlessly
differing'requirements and formats can-
alleviate thisproblem somewhat.
Likewise, the Natural Resources
Defense Council commented on the
difficulty it experienced in-attempting to
work with information contained in
noncompliance reports, resulting in part
from a lack of uniformity as to-the kinds
of information included.'To the extent
that this problem can be addressed in
these regulations,' EPA his attempted'to
be responsive so that citizens' groups
and others outside the permitting -
agencies can also find noncompliance
reporls useful.

{2) 2The mostfrequent comment
receives on this section was that EPA
should provide a definitionof major
facility andmmor facility. In home cases
this concern stemmed from a,
misapprehension that the permittee's
reporting burden would depend on the
classification. We have changed the
heading of this section to emphasize that
the reports covered are written by the
programfDirectors, not by permittees.
Furthermore,'although classification as
major orilinornayhave some effect on
a permittee in determininghow much
scrutiny it receives in noncompliance
summaries, through "fact sheets"
prepared under Part 124, or through
provisions for permit administration (for
example, EPAreview of proposedState
permits], such classification does not
affect permitrequirements. Permit

conditions are determined by-the permit
writer according to the same regulatory
requirements and.under the same
procedures regardless of whether a
facility is major or minor. Likevse,
preparation of fact sheets, EPA review
of State permits, and preparation of
quarterly summarfes of noncomplying
facilities are actions which EPA has the
authority to take whether or not a
facility is designated as major. They
simply;state how EPA will allocate itsown efforts.in processing or reviewing

permits.
Consequently, EPA does not believe

that there is any legal requirement to
specify this term more precisely
although- that would be desirable as a
matter of policy. However, it is not
pbssible forEPA to-determine in
advance precisely which facilities will
be classified as major. Flexibility is
needed s6 that the information gathered
in noncompliance reports can reflect
EPA's changing enforcement and review
priorities and resources. It should be
emphasized that the use of the
categories "major" and "minor" does
not imply that one category is composed
of facilities which are bigger or have
greater capacity than those in the other
category, but only that one category is.
distinguished from the other for
administrative purposes.

For these reasons, EPA has not
attempted to-precisely define which
facilities will be classified as major.
Instead, a definition of "major facility"
has been added.in § 122.3 which refers
to the Director's discretion. Major HWM
facilities also will be classified through
guidance; and the definition of "major,
HWM facility" in proposed § 122.3,
which received a great deal of criticism,
has thereforebeen deleted.

(3]'EPA rejects several suggestions
from industry that quarterly reports be
eliminated because -noncompliance is
already reported by pernmitteesin a
number of ways.-While it is true that
permittees are required to report
noncompliance (§ 122.7), this has no
bearing on the need for oversight
agencies and the public to have
summaries of information on howtthe
programs are being enforced.'"

(4) Three.basic informational.items for
quarterly noncompliance reports which
appearedin, the-final NPDES-egulations
but which were inadvertently .dropped
from the proposed consolidatefd
r.egulationsihave been restored for all
programs. Reports will now include a
description of actions takentn ensure
compliance, status of the
noncompliance, and any details which
mitigate-or explain the-noncompliance.

(5) The openingparagraph of § 122.18
and § 122.18(a)(3) add a requirement for

a quarterly report concerning
noncompliance by RCRA hazardous
waste generators and transporters and
all RCRA facilities having interim status.
While the proposed regulations dealt
only with permittees, EPA realized It
needs similar information on generators,
transporters, and interim status
facilities, and therefore has added the
reporting requirement. The Information
to be providedin the report will address
the kinds and numbers of compliance
monitoring and enforcement activities
the Director has undertaken during the
reporting period and the results of such
activities.

(6) The reporting year in final
§ 122.18(e](2) has been changed from the
fiscal year as it appeared In the proposal
for NPDES (§ 122.721f) to the calendar
year for all programs. EPA made this
change to coincide with business
recordkeeping practices and to

.coordinate reporting schedules with the
requirements for generators and
transporters under the RCRA program
as set forth in 40 CFR Parts 262 and 203.
§ 122.19 Confidentiality of informatlon.

Paragraph (a),of § 122.19 (proposed
§'122.16) states that infohnation claimed
as confidential will be treated according
to the EPA's rules contained in 40 CFR
Part 2 (as amended Sept. 8,1978 43 FR
3999). Commenters raised several
questions concerning § 2.208 of those
regulations. Section 2.208 sets forth the
substantive criteria for use in business
confidentiality determinations,

First, commenters suggested that If
under § 2.208(d) EPA determines that a•
statute specifically requires disclosure
of inf6rmation claimed as confidential,
the submitter should be given notice.
EPA agrees with this comment:
however, no change in the regulations is
necessary. Notice is already provided to
the submitter under § 2.205(f).

Second, commenters argued that
§ 2.208(e) should be amended to
specifically prohibit releasing
information which would violate 18
U.S.C. § 1905.The commenters argued
that 18 U.S.C. § 1905 is incorporated in
Ihe third exemption to the Freedom of
Information Act (FOIA), 5 U.S.C.
§ 552(b)(3). EPA does not agree that 18
;.S.C. § 1905 is incorporatedin the third
exemption to the FOIA. Rather, EPA
believes that 18 U.S.C. § 1905 limits the
Agency's discretion to disclose
information. EPA recognizes this in its
definition of "reasons of business
confidentiality" in 40 CFR § 2.201(e). As
n matter of policy, EPA does not
disclose information covered by 5 U.S.C.
§552(b)(4) (see 40 CFR § 2.119). EPA
interprets 18 U.S.C. § 1905 to be within
the scope of 5 U.S.C. § 522(b)(4).
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Consequently, information within 18
U.S.C. § 1905 would not be disclosed.
Therefore, as a practical matter, the
existing regulations adequately address
this comment.

Paragraph (b) of § 122.18 lists
information specifically required by
statute to be disclosed even if the
information would otherwise be exempt
from disclosure under the FOIA. Several
commenters argued that the proposed
section required disclosing categories of
information not specifically required to
be disclosed. The information entitled to
confidential treatment varies under each
of the statutes covered by these
consolidated regulations. Generally,
information concerning trade secrets or
secret processes is not to be disclosed.
However, under section 402 of the Clean
Water Act, NPDES permits and permit
applications must be available to the
public. Section 308 of the Clean Water
Act prbvides that effluent data related
to NPDES and 404 permits also are not
entitled to confidential treatment.
Section 1445(d)(2) of the Safe Drinking
Water Act provides that information
related to UIC permits which deals with
the level of contaminants in drinking
water must be disclosed. Paragraph (b)
of § 122.18 has been rewritten to
recognize these specific statutory
directives. EPA has deleted the
provision which would have
automatically required denying claims
'of confidentiality for information
contained in all draft permits;
statements of basis; fact sheets;
comments; and, in the case of all permits
other than NPDES permits, permit
applications and permits.

Data which are not specifically listed
in paragraph (b] will be disclosed to the
public under the procedures discussed
in § 2.18(a). If no claim of
confidentiality is asserted at the time of
submission, EPA may make the
information available to the public
without further notice. If a claim of
confidentiality is asserted, the
information wil.be disclosed only in
accordance with the procedures in 40
CFR Part 2. These procedures require
that if EPA proposes to disclose any
iiiformation claimed as confidential,
EPA must give prior notice to-the
submitter. Therefore, if information is
claimed as confidential in, for example,
an applicat'on for a permit under RCRA
and EPA proposed to include the
information in a fact sheet or draft
permit, EPA will give prior notice to the
submitter. Because of the importance of
public participation in the permitting
process, EPA will make every effort to
prepare draft permits and fact sheets
which contain meaningful information

while still preserving a submitter's valid
claims of confidentiality, if any. In the
case of NPDES permits, because the
permit application itself can not be
claimed confidential, information
contained in the application may be
disclosed as part of a fact sheet or draft
permit, as appropriate. Moreover much
of the data in the permit application is
"effluent data" within the meaning of 40
CFR § 2.302(a)(2) and therefore would
have to be disclosed under section 308
of CWA.

Under each of the statutes covered by
these consolidated regulations, EPA
may disclose confidential information
when relevant in any proceeding under
the particular statute. If EPA determines
that it is necessary to disclose otherwise
confidential business information in a
permit proceeding, EPA will follow the
procedures contained in 40 CFR
§ 2.301(g) (Clean Air Act) as
incorporated by reference in §§ 2.302(g)
(CWA), 2.304(g) (SDWA]. and 2.305(g)
(RCRA). Questions concerning the
entitlement of data to confidentiality
will be addressed to the maximum
extent possible before initiation of the
public participation procedures under
Part 124.

In the case of NPDES permit
applications, paragraph (c) provides that
no information on thp NPDES permit
application forms provided by the
Director may be claimed confidential.
This includes information submitted in
the forms themselves and in any
attachments required by the forms.
Under CWA section 402(j), information
contained in NPDES permit applications
is not entitled to confidential treatment
and EPA has made class determination
that any claim of confidentially for
information contained in the NPDES
permit application forms will be denied.
Class Determination 1-78 dated March
22, 1978. Because by statute all the
information contained in the NPDES
permit application forms must be
disclosed to the public, there is no
reason to allow persons to claim the
contents of the NPDES application form
as confidential. Such a provision would
only cause delay in the availability to
the public of the NPDES permit
application form in contravention of the
clear purpose of section 4021) of the
CWA. Section 122.19(c) refers to the
requirement in §§ 122.3 and 122.53 that
the Director provide application forms.
Section 122.19(c) does not apply to any
information submitted to EPA which
goes beyond that required under
§ 1122.4 and 122.53 on the NPDES
application form; claims of
confidentiality may be asserted for such
information and will be handled under

40 CFR Part 2. Claims of confidentiality
for "effluent data" will be denied.

In the case of RCRA permit
applications, paragraph (d) provides that
at the time an application is submitted.
the applicant must subsantiate all
claims of confidentiality. This is done by
answering the six questions in the
instructions to the form. If an applicant
asserts a claim but fails to submit any
substantiation, it will be given an
opportunity to correct this mistake
before the Director releases the
information. EPA or the State will
review claims of confidentiality and
deny any claim if it finds that disclosure
of the relevant materials would not
reveal confidential business
information. Under the RCRA section
3010 procedures for the notification of -
hazardous waste activity, owners and
operators were also required to
substantiate a claim of confidentiality at
the time of submitting the information.
(45 FR 12746, February 26,1980.)

There are several policy and
administrative reasons for requiring
substantiation of a claim of
confidentiality at the time of submitting
the information. These include the need
to provide non-confidential information
on the RCRA permit application to the
public, to provide the Director with
information necesary to make
confidentiality determinations, and to
inform the submitter of the criteria that
the permitting authority will use in
making its determination.

Under RCRA and FOIA EPA has an
affirmative duty to make non-
confidential information available to the
public. Given the public interest in the
RCRA program. EPA expects a great
number of requests for information on
permit applications under RCRA
Moreover, under the permit-issuance
procedures of Part 124, EPAmust
prepare a draft permit and a statement
of basis or fact sheet. If EPA did not
require substantiation at the time a
RCRA permit application is submitted,
EPA would have to contact the
submitter to request substantiation
every time a claim of confidentiality
was made. This would be a significant
administrative burden. Under the final
procedure, however, no additional
burden will be placed on permit
applications because EPA would have"
requested substantiation of the claim in
any event. In fact, applicants will now
have as much as six months to prepare
their substantiation, instead of the 15
business days otherwise allowed by the
Agency's business confidentiality
regulations.

The final approach will provide the
Agency and States with all the
information they need to make
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confidentiality determinations upon
receipt of a RCRA permit-application.
Thus, if the Director wishes to make a
determination of confidentiality (either.
on its own or, for EPA, in response to an
FOIA request, there will be significant
savings in time. In the case of permit
applications, it is especially important to
settle'any confidentiality issues early
because permit procedures in Part 124
applicable both to States and EPA
anticipate public involvement. That
process can not effectively proceed until
confidentiality issues, if any, are settled.

The final scheme also has the-
advantage of directing the submitter's
attention to the type of substantiation
the Director must have to grant
confidentiality claims. This should,
reduce uncertainty for the submitter and
result in defensible rather than
unwarranted claims. The requirement to
submit substantiation at the time of,
filing the permit does not change the
substantive criteria for determining
whether information is entitled to
confidential treatment.

Subpart B-Additional Requirements for
Hazardous Waste Program

§ 122.21 Purpose and scope of Subpart
B.

EPA has reorganized this section to
provide an orientation to the RCRA
Subpart, similar to orientation sections.
added to the other Subparts; to provide
a clearer picture of the relationship
between the consolidated regulations
and the technical RCRA regulations (40
CFR Parts 260 to 266); and to provide a
narrative of the basic requirements of
the RCRA permit program. A chart
showing the CFR number, date of
Federal Register publicatiori, and
subject matter of each major portion of,
the technical'RCRA'regulations has also
been included. Detailed elements of the
permit program are specified in
subsequent sections. Proposed § 122.22,
(Authorization), has been incorporated
into the new § 122.21(b). Section
122.21(c) provides a brief overview of
the RCRA permit process. The
application procedures for existing and
new facilities are explained.

(1) Inclusions and Exclusions.
Paragraph 122.21(d) (proposed
§ 122.21(c)) lists some activities and
facilities which are included and
excluded from the RCRA permit
application requirement. The inclusions
are not an exhaustive list, but focus
attention on certain activities which
may also have permits under other EPA
programs. The exclusions list activities
exempted by the other RCRA
regulations.

A number of comments suggested
excluding from the RCRA permit
requirements treatment, storage and
disposal facilities handling various
types of wastes, such as petroleum
wastes, domestic sewage sludge,
industrial sewage sludges, other
industrial sludges, and small quantities
of wastes. They suggested that certain.
wastes had a low degree of hazard, that
others were not covered by the RCRA
definition of solid waste, that certain
wastes were similar to other excluded
wastes, and that there would be adverse
economic impact if facilities for such
wastes had to comply with the RCRA
requirements. These are issues which
pertain to the RCRA section 3001
regulation for the identification of
hazardous wastes and the section 3004
regulation for standards for hazardous
waste managemefit facilities, and will
be addressed in the rulemaking on those
sections. The one exception concerns
dissolved material in domestic sewages,.
which is discussed below.

(2) Coverage of NPDES Surface -
Impoundments. Proposed § 122.21 would
have required a RCRA permit for any
surface impoundment associated with a
wastewater treatment plant other than a
POTW that treats or stores hazardous
waste. Virtually every aspect of this
proposal proved controversial.

Many comments were received stating
that such impoundments at facilities
-having NPDES permits should be
excluded from the RCRA permit
requirements. Some argued that there
was no basis for requiring NPDES
industrial surface impoundments but not
surface impoundments at POTWs to
obtain a RCRA permit. Others argued
that NPDES surface impoundments
should be issued a permit-by-rule like
POTWs.

The proposed exclusion of surface
impoundments at POTWs was based
upon the RCRA definition of solid waste
which excludes solid or dissolved
material in domestic sewage.

As the preamble to the section 3001
regulations explains in detail, EPA has
re-examined this question in the light of
comments received.

That re-examination has led EPA to
reaffirm its original conclusion that
material which is (1) mixed with
domestic sewage in a sewer and then (2).
discharged from the sewer into a POTW,
is exempted by the statute from
treatment as'soild waste. This
conclusion is being promulgated in
interim final form. Additional comments
on it are invited and will be considered.

That conclusion leaves open two
questions concerning the coverage of the
RCRA permit requirements.

The first concerns what happens
when hazardous wastes are discharged
into a POTW without losing their
hazardous character by being mixed
with domestic sewage in a sewer.' For,
example, the hazardous wastes might be
dumped into the POTW from a truck or
tank car, or they might be discharged
into it from a pipe which carried only
industrial wastes and did not carry
domestic sewage.
I In these cases the basic logic of thi
argument for exempting "dissolved
material in domestic sewage" still holds.
The wastes will be placed in a facility
that is subject to a pervasive set of
Federal regulatory and subsidy
provisions (including the pretreatment
program) that should be sufficient to
deal with any hazardous waste
problems by themselves. Accordingly, In
these cases the POTW receiving the
waste will be granted a permit by rule
(§ 122.26(c)). The permit by rule Is
necessary to ensure that any applicable
manifest is returned and the formal
requirements of RCRA are otherwise
satisfied.

The second question is whether a
hazardous waste which has come under
the manifest system may be deposited
into a sewer, become mixed with
domestic sewage, and thereby lose its
hazardous character.

The answer to this question is "No."
Manifested wastes may only be
delivered to an approved HWM facility,
and sewer systems will not be approved
for that purpose. Sewer systems are
obviously not HWM facilities in any
normal sense of the word, and there is
no assurance that wastes deposited in
them would be treated, stored or
disposed of in a manner consistent with
the purposes of RCRA. Such disposal
would be significantly harder to regulate
under existing authorities than disposal
directly into the POTW. Congress when
it created an exemption for dissolved
material in domestic sewage had in
mind avoiding disruption of the existing
patterns of funding and operation of
POTWs receiving waste from "indirect
dischargers," not allowing additional
unregulated discharges by those not
currently making use of the treatment
system.

Comments also stated that NPDES
surface impoundments should not be
required to obtain a RCRA permit
because they pose no threat to human

'A facility which Is not a POTW that received
hazardous waste In any form, whether or not mixed
with domestic sewage in a sewer, is subject to the
full range of RCRA's regulatory requirements,
However, if such a facility receives only domestic
sewage It Is of course exempt from RCRA
requirements altogether because domest1c sewage is
not classified as a hazardous waste.

k,,. " I
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health and the environment or should
not have to obtain a permit where the
owner or operator can demonstrate that
no harm to groundwater will occur.
Others stated that requiring NPDES
surface impoundments to obtain RCRA
permits would be very costly and force
major retrofitting or abandonment of
such facilities. These comments address
the need for and nature of the technical
standards for surface impoundments
and are in fact comments on the RCRA
section 3004 standards for treatment,
storage and disposal facilities, rather
than comments on the applicability of
the permit program.

As the preamble to those regulations
explains, EPA has significantly amended
these requirements to reduce to a
minimum the need for burdensome
retrofitting. However, as explained
below, these facilities cannot be
completely exempted from RCRA
coverage because of their potential for
causing air pollton or groundwater
pollution which cannot be remedied
under the NPDES permit.

- Commenters also argued that NPDES
surface impoundments were adequately
controlled by various programs under
the Clean Water Act such as the NPDES
and BMIP programs. Comments also
stated that the requirement for a RCRA
permit was inconsistent and duplicative
of the goals and regulations of the Clean
Water Act. EPA has considered all of
these arguments but believes that a
RCRA permit is necessary for these
facilities. Limitations imposed in NPDES
permits are directed toward the quality
of discharges to surface waters. The
technology to achieve the limitation may
require construction of surface
impoundments, although the objective of
such construction is to assist in the
ultimate prevention of pollution of
surface waters. Improper containment of
wastes in surface impoundments may
result in pollution of groundwater and a
series of other adverse human health
and environmental impacts. These types
otproblems are not directly addressed
through NPDES permits, but are directly
regulated under RCRA. The CWA does
not provide authority to set standards
for construction of impoundments to
prevent groundwater pollution but
standards for such construction are
specifically provided for in section
3004(4) of RCRA. Further, leaving
resolution to BMPs under CWA will not
solve the problem, as BMPs are directed
toward controlling only designated
pollutants under sections 307 or 311 of
CWA and only so far as they may reach
a navigable water. Therefore both
NPDES and RCRA permits are
necessary for such facilities, because

each permit program is directed toward
control of different types of pollution.
Any potential inconsistency and
duplication can be minimized if the
permit programs are consolidated as
provided for in these regulations.

Commenters suggested that coverage
of surface impoundments (proposed
§ 122.21(c)(3)) should be clarified to
state that RCRA permits should only be
required for surface impoundments if the
water is hazardous at the point of
discharge, regardless of the condition at
the point of entry to the system. The
proposal stated that any surface
impoundment that treats or stores
hazardous waste must obtain a RCRA
permit for that impoundment up to the
point of discharge. The reason for
requiring a RCRA permit up to the point
of discharge is to adequately protect
public health and the environment from
hazardous waste placed in the facility.
The discharge itself would be controlled
under CWA. The regulations have been
restructured for clarity and the proposed
language "up to the point of discharge"
is no longer contained in these
regulations but the concept remains the
same.

§ 122.22 Application for apermiL

Proposed § 122.23 described permit
application requirements for existing
and new HWM facilities, set forth a two
part application process for existing
facilities, and described the information
to be included in Parts A and B of the
application. The contents of Part A and
Part B of the application are now
described in §§ 122.24 and 122.25
respectively. The remainder of proposed
§ 122.23 has been moved to § 122.22 and
rewritten to provide better continuity to
the regulation and to provide greater
information on the timing of applications
and to whom they should be made,
particularly in the light of the approach
to interim authorization now set forth in
Part 123.

The major topics covered by this
section-timing and address of
applications, the two part application
process, the requirement for a permit
prior to new facility construction, and
revocation of interim status--ill be
addressed in turn.

(1) Timing andAddress of
Applications. For existing HWM
facilities, the permit process begins with
the publication of the RCRA program
regulations contained elsewhere in this
issue of the Federal Register. That event
triggers the obligation to file 3010
notification within 90 days and to file a

Part A permit application within six
months.

2

All these notifications and
applications must be sent to the
Regional Administrator whose Region
covers the State in which the facility is
located. Only States with Phase I
interim authorization can receive 3010
notices and only States with Phase 11
interim authorization can receive and
process permit applications. No State
programs in these categories will have
been approved by the dates set for
submission of these documents. (If a
State program is approved thereafter.
the information in these categories will
be transferred to the State.)

Starting with the promulgation of the
remaining Part 264 regulations, in the
fall of 1980 States with approved Phase
II interim authorization or final
programs. and the Regional
Administrator where that approval does
not exist, will be able to require
submission of a Part B application and
proceed to final permit action. Since the
permitting authority must allow six
months for preparation of the
application, actual submission of the
Part B application cannot be required
before the spring of 196.

For new sources, the regulations
prohibit construction without a permit.
For the reasons set forth later in this
preamble, EPA believes such a rule is
essential to carry out the purposes of
RCRA. Exactly how it operates in
practice, however, will be impossible to
determine until Congress takes final
action on the pending RCRA
amendments. That issue is also
discussed later in this preamble.

Finally, the regulations explain the
requirements for updating permit
applications. Briefly, Part A applications
must be updated as needed to account
for any new hazardous wastes being
handled by the facility. A facility can
begin to handle a new hazardous waste
either because the waste was already
listed as hazardous and the facility has
just begun to handle it, or because the
facility was already handling a waste
newly listed or designated by EPA or by
the State as hazardous. Both situations
require revision of the Part A
application or else the facility will not
obtain interim status for the wastes not

2 EPA interds to prom-.sate reefations L- Jure of
1980 listing or desfgnitin addit ona wastes b.,rid
those lised or designated in its f=ItIal pro.!ugatiom
The wastEs to be listed or deslgrated b Iae a"e set
forth in an Appenlix to the initial proilgat:on.
EPA encourages owners or opeatcrs apppl ,g for
interim status before that s-cond set cfwastes s
actually pubtahed to Lst or desipnate any of the
wastes In that set which they are treating. slcri-g or
disposing ofEThat will avoid the need to u.pdare the
Part A application extensively whern pro-rulgt;on
Gone's.
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listed. (As noted above, EPA intends to
list or designate additional wastes as
hazardous in June of this year.)

A more flexible rule applies for Part B
of the application. EPA will apply any
new requirements that become
applicable before a final permit is
issued, but no set procedures or filing
requirements are prescribed to be
followed in such a situation. The normal
notice and comment procedures, and
where necessary § 124.14, provide
enough flexibility'to cope with any
particular situations that may arise. For
example, if a significant.number of new
wastes were listed and a facility ivith a
permit application under consideration
was treating, storing, or disposing of
them, EPA could require submission of-
an updated permit application under
§ 124.14.

(2) The Two Part Application Process.
Several commenters objected to the two
part application process, some claiming
that there was no authority for such a
process. Others felt that the Part A
application should obtain much more
information such as hydrogeological,
geological and climatological data or
information to determine compliance
with the interim status standards.
Commenters also stated that the
information contained in Part A was not
sufficient to establish permitting
priorities.

Despite these comments EPA has
decided to maintain the two part
application process for existing
facilities. EPA believes this approach is
legally justified and that the policy.
arguments for it are conclusive.

Nothing in RCRA requires that all the
information for a final decision be
submitted as part of the "application"
needed to trigger interim status. In many
permit proceedings significant new
information is likely to come in during
the public comment period or at the
public hearing well after filing of the
application and thereby affect the final
conditions of the permit.

Indeed, the statute itself recognizes
that considerable supplementing of the
initial "application" may be required
before a final decision when it provides
for revoking interim status (which, of
course, can only be granted upon the
filing of an "application") for failure to
"furnish [further] information ' I
reasonably required or requested in
order to process the application." RCRA
section 3005(d).

Beyond this, RCRA contemplates that
facilities will be able to'qualify for
"interim status" by filing within six
months of issuance of the 3001
regulations, even though affirmative
EPA action on those permits may not
take place for an appreciable time

'thereafter. EPA-expects that in the light
of the magnitude of the regulatory
program now being started, many
facilities may not receive their final
permit for several years.

Accordingly,-EPA has designed the
application requirements to fit the
overall structure of the program which
they serve. The Part A application is
designed to enable facilities to qualify
for interim status within the six months
filing deadline, and to provide EPA with
information that will be useful to
determine in which instances to move
on to the next stage by requiring
submission of a Part B. The alternative
suggested by some commenters-

.requiring both parts to be submitted as a
condition of interim status-would make
it much'more difficult and costly to
qualify for interim status. In addition, it
would require all owners and operators
filing for interim status to furnish a great
deal of information that EPA would lack
the resources to review for several
years. By the time EPA did review that
information, much of it would probably
have become outdated.

Part A of the permit application has
not been designed to determine
compliance with the interim status
standards as some comments suggested.
-Combining compliance monitoring
information and permit application
information on one form would result in
a complicated document that would not
serve either purpose very well.
Monitoring of compliance with the
interim status standards will be carried
out through separate information
collection and facility inspection
activities.

The information contained in Part A
should allow EPA to establish initial
priorities for permitting of facilities. The
Part A applications will provide the type
of data needed for setting priorities
which is not presently available, such as
design capacities and types and
quantities of wastes handled at
individual facilities as well as proximity
to drinking water wells. The initial
priorities can be further refined using
compliance monitoring reports, annual
reports and information from the Part B
applications

Comments on proposed § 122.23(a)(2)
objected to waiting for a notice by the
Director before submitting Part B of the
permit application, stating that some
facility owners or operators may desire
to obtain permits as soon as possible.
Nothing in the regulation prevents the
submittal of Part B prior to request by
the Director. Six months notice for
submittal of Part B was established to
allow applicants adequate time to
gather any necessary information for

submission of an application, Earlier
submittals are always possible.

(2) Permit Pridr to Construction of
New Facilities. Many commenters
objected to § 122.23(b) which would
require a permit prior to construction of
a new HWM facility. Many commenters
argued that this provision is illegal
under section 3005(a) of RCRA, stating
that RCRA only requires permits for the
operation of facilities and only prohibits
the actual handling of hazardous wasto
without a permit. Commenters also
stated that this provision will tie-up
capital and aggravate existing ahd
future capacity problems. Some argued
that industry should be allowed to
proceed at their own risk during
construction and apply for a permit
during or after completion of
construction.

Once again, EPA believes that the
proposed approach should be adopted
for both legal and policy reasons.

Section 3004 of RCRA requires the
Agency to promulgate regulations
specifying, among other things, the
location, design and construction of
HWM facilities. Those regulations will
only take full effect and have full
meaning for a given facility when they
are applied to and incorporated Into the
permit for that facility. Congress when It
incorporated a permit requirement Into
RCRA must have meant the task of
permitting to have independent
regulatory significance, and EPA Intends
in its final Part 264 regulations to allow
flexibility in adapting the requirements
of those regulations to specific sites.
Given the variety of different situations
that these facilities may present, and the
newness of the program, the opposite
course-applying specific national
requirements automatically to any
facility whatever its circumstances-
would not be rational. Many industries
that commented on the proposed
regulations made this point.

If facilities were free to make
substantial commitments to a given
facilitj,, location, design or construction
before receiving their RCRA permits, the
purpose of the statute could very readily
be undermined for no reason.

The overriding purpose of the section
3004 standards is to "protect human
health and the environment." There Is a
significantly greater likelihood that
permit writers will be able to set
"location, design, and construction"
permit terms that serve that purpose for
newv facilities if they make the permit
decision before a substantial and
irretrievable financial commitment Is
made to the location, design, and
construction which the applicant itself
has chosen. Allowing such commitments
to be made before assuring that they
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will be in conformity with the best
application of the statute would force
the permitting agency to the
unjustifiable choice of either requiring a
lesser degree of health and
environmental protection than would
otherwise have applied, or forcing the
abandonment or devaluation of the
premature investment

The only significant argument made in
favor of allowing construction to begin
before receipt of a permit was that it
would avoid delay in the construction of
HWM facilities. However, EPA believes
this argument is flawed even on its own
terms and.that it lacks persuasive force
when compared with the arguments for
forbidding that construction. Nothing in
these regulations prevents owners or
operators from applying for a permit
early in their planning process. If the
facility is small, the application can
probably be processed quite quickly. If
the facility is large, then the permit
processing time will probably be a small
part of the total time needed for design,
financing, obtaining other approvals,
and the like. There is no reason in either
case for the permit itself to become a
critical path item. EPA has made
particular provisions in these
regulations for expediting consideration
of permits for new facilities.

Some commenters objected to the
requirement for submitting a permit
application for new facilities 180 days
before physical construction is expected
to commence. They argued that this was
too long a period and that owners'and
operators would not have the
information necessary to complete the
permit application that far in advance.
EPA believes that the 180 day period is
necessary in order to provide adequate
time to provide for public notice and
comment, hold a public hearing if
necessary and complete an evaluation
of the application which in some
instances may be quite lengthy and
complex. If on a case-by-case basis the
permitting process can be completed in
less than 180 days, it will be. However, a
180 day period will be necessary for
many facilities and will be used as the
general rule. Facility owners and
operators should have all of the
necessary information to submit an
application 180 days prior to physical
construction because they will need that
information in order to ensure that the
facility is located, designed and
constructed in compliance with the
section 3004 standards.

(3) Revocation of Interim Status. The
proposed regulation provided (at
§ 122.23) that interim status could be
terminated without process for failure to
submit an adequate Part B application

when required. Commenters felt this
provision was unduly harsh, not
sufficiently defined, possibly
detrimental to the environment, and in
violation of section 3008 of RCRA.

Although EPA believes the question is
debatable, it has accepted in these final
regulations the position of commenters
who claimed that "interim status"
cannot be terminated without providing
an opportunity for an evidentiary
hearing. Part 124 has been modified
accordingly.

In accordance with the plain language
of section 3005(d), the only grounds for
termination of interim status will be the
failure to furnish information reasonably
required to process a permit application.
This provision of course includes failure
to respond on time to a request for a
Part B application, or failure to furnish
either Part A or Part B in an acceptable
form.3

Because of this limited test, in many
cases the facts relevant to the decision
will probably not be disputed.
Therefore, EPA anticipates that
termination of interim status will often
be a candidate for summary disposition
under § 124.75(a)(1).

When questions about the conformity
of the site to the substantive standards
of Part 265 are at issue, interim status
will not be terminated In this manner.
As the preamble to those regulations
explains, they are meant to be
enforceable apart from any permit
mechanism. Nor will separate
proceedings to revoke interim status be
required when a permit applying the
permanent status standards of Part 264
is being issued or denied. The
mechanism provided by the statute for
broader-gauged decisions like that is a
final decision on the permit application
as a whole. The preamble to Part 124
sets forth EPA's position on the
procedures required for that.
§ 122.23 Interim status.

RCRA states that during interim
status owners and operators of existing
HWM facilities shall be treated as
having been issued a permit until a final
decision is made on the complete permit
application. Many comments were
received on this provision.

(1) Definition of Ex'sting HWM
Facility The proposal defined an
existing HWM facility as a facility
which was in operation or under
construction on or before the date of
promulgation of the RCRA section 3001
regulations. Some commenters stated
that interim status should not apply to
owners and operators of facilities under

3Fallue to furnish an acceptable Part A. by
contrast, means that Interim status never starts.

construction but only to facilities in
operation. Others indicated that section
3005(e) refers to facilities in existence on
the date of enactment of RCRA, not the
date of the section 3001 regulations.

EPA now agrees that the language of
the statute is clear and that the
approach proposed is not defensible.
Accordingly, it has changed the
definition of "existing facility" to mean
a facility that was in existence on the
date of enactment of RCRA,. or October
21,1976.

EPA regards it as all but certain that
Congress will act to change this
definition before these regulations
become effective.

Amendments to RCRA are now in
conference. The House bill would
change the definition of "existing
facility" to mean one that is in existence
on the effective date of the initial RCRA
promulgation; the Senate bill would
change it to cover those in existence on
the date of promulgation. Indications are
that the conferees are considering
October 30, 1980 as the date for
determining when a facility is an
existing facility. Both bills would
therefore provide relief from the
consequence of existing law.

Accordingly, EPA encourages every
facility which was built or under
physical construction as of the
promulgation date of these regulations
to file Part A of its permit application so
that it can be quickly processed for
interim status when the change in the
law takes effect. A "Note" to this effect
has been inserted into the regulations.

Depending on what final action
Congress takes, other provisions of
these regulations may also require
amendment. EPA will issue any
necessary amendments and an
explanatory preamble as soon as
possible after final Congressional
action.

This final regulation also interprets an
existing HWM facility to mean either "A
facility in operation, i.e, receiving
hazardous waste for treatment, storage,
or disposal," or "a facility for which
construction has commenced" This
definition has been adopted because
EPA believes that owners and operators
who have commenced facility
construction in good faith prior to the
statutory date should be classified as
existing.

This final regulation further defines
the term "commence construction" to
take the meaning defined in EPA's
Prevention of Significant Deterioration
(PSD) regulations issued under the
Clean Air Act. These regulations specify
that construction has commenced before
the date in question if:
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1. The owner and operator has
obtained all necessary Federal, State,
and local preconstruction aliprovals or
permits; and

2a. A continuous on-site, physical
construction program has begun or

2b. The owner or operator has entered
into contractual obligations-which
cannot be cancelled or modified without
substantial loss-for construction of the
facility to be completed within a
reasonable time.

It is intended that the continuous on-
site, physical construction program
include physical site preparation. Design
and other non-physical and non-site
specific preparatory activities alone
would not constitute on-site, physical
construction. Furthermore it is intended
that structures or equipment Constructed
from a.permanent part of the facility
that are tobe used in its own operation,
and represent a substantial commitment
to construction.

In general if the amount an owner or
operator must pay to cancel
construction agreements or stop
construction exceeds 10% of the total
project cost, the loss would be deemed
"substantial". Options to purchase or

- contracts for feasibility, engineering,
and design studies would not constitute
contractual obligations.

EPA believes this provides an
equitable and reasonable approach to
facilities constructed prior to the
promulgation of the RCRA regulations.
A substantial commitment of resources-
by owners and operators in a period of
uncertainty to provide for treatment,
storage, and disposal of hazardous
waste will not be penalized. All facility
construction commenced after
promulgation of the new RCRA
hazardous waste regulations would be
subject to the RCRA permit process.

(2) Changes in the Facility During
Interim Status. A nmber of commenters
raised questions as to whether a facility
could be modified during interim status.
Comments stated that facilities should
be able to make such modifications
during interim status as are: (3] needed
to keep the facility in operations, (2)
necessary in order to meet the section
3004 standards or (3) needed to insure
full beneficial use of the facility. On the
other hand is the concern that allowing
such changes during interim status
would provide a loophole to avoid the
requirements for obtaining a permit (as
would occur if the modification of dn
existing HWM facility was tantamount
to construction of a new facility), or for
submitting less major, but significant
changes to a facility to the kind of
review and cross-check that a fully
effective permit would provide. In.
response to these comments the final

regulation sets forth the following
approach to making changes in a facility
during the interim status period.

Part A of the permit application
basically defines the process which will
be used for treatment, storage or
disposal of hazardous wastes and the
hazardous wasfes to be handled at a
facility during interim status. In order to'
make any'changes in such items the
owner or operator of the facility must
submit a revised Part A permit
application and in some instances such
changes must be approved by the
Director.

New hazardous wastes (not
previously specified on the Part A
permit application) may be handled if
the application is revised prior to such a
change. No approval of the Director is
required in this instance. Furthermore
additional quantities of hazardous
waste (already specified on the permit
application) may be handled at any time
within the design capacity of the facility
without revising the application.

Increases in design capacity or
changes in the processes used at the
facility may only be made upon
submittal of a revised application and
with Director approval. The Director
may approve additional processes if he
or she finds that they (1) are necessary
because of an emergency situation; or
(2) are necessary to comply with
Federal, State or local laws. The
Director may approve increases in the
design capacity of the facility if he or
she finds that this is necessary bgcause
.of lack of available capacity at other
facilities. In any of these instances the
Director may inspect a facility prior to
or after such a change and may
disapprove a change that would result in
a violation-of the interim status
standards.

Changes in ownership and operational
cuntrol of a facility may only occur
during. the interim status period in
accordance with the requirements of 40
CFR § 265.150. A revised Part A permit
application is required 90 days prior to
such a change so that the Director has
an opportunity to determine whether
such requirements are completed.. Finally, EPA will prohibit any changes
to an existing facility during interim
status which are so extensive as to
amount to the construction of a new
facility. Failure to do this would allow
avoidance of the requirement that all
sources which are in fact physically new
go through the full permitting process
before construction begins. For this
purpose EPA has adopted the practice
under the Clean Air Act of designating
as-a new facility any change that when
completed would amount to more than
50% of the capital value of the facility.

The Agency believes that this
approach to changes in a facility during
interim status will allow reasonable
modifications in existing facilities
without creating a situation in which the
requirements for obtaining a permit are
nullified.

EPA believes that this approach
represents a legally acceptable
resolution to a question which the
statute does not address.

Nothing in the statute provides that
applicants are bound by their Part A
application, and it has never been the
practice when Congress requires
existing facilities to come under permits
to freeze their present patterns of ,
operations until final agency action. Any
such rule could have drastic
consequences which Congress
presumably did not intend, particularly
since Congress-explicitly recognized
that several years might be necessary to
process all RCRA permit applications. In,
addition, those consequences would be
predominantly suffered by facilities
which, because they are small or well
operated, are low on the priority list of
the permitting authority. To require
affirmative action before such facilities
could change their operations would not
only be burdensome on them, but would
divert the resources of the permitting
agency toward such facilities and away
from more urgent tasks.

At the same time, EPA does not
believe that facilities which have not yet
received a RCRA permit should be
completely free of specific regulatory
requirements. The existence of interim
status standards grounded in the statute
indicate that Congress intended such
facilities to be subject to at least the
outlines of the general RCRA scheme. In
addition, the requirement to file a permit
application as the price of interim status
can only mean that the permitting
agency can require updating of that
application if it ceases to be accurate.
Where the updated application
indicated that the facility might cease to
conform to the general RCRA regulatory
scheme, EPA would be free to take
enforcement action as these regulations
provide.

(3) Commenbernent and Termination
of Interim Status. The propo.al provided
that interim status began at the time the
Director advised the applicant that his
or her Part A application had been
received. Commenters pointed out that
under section 3005(e) of RCRA interim
status is not granted by the Director, but
begins at the time an application Is
submitted (and after notification under
secilon 3010). EPA agrees with this
interpretation and did not intend a
different effect under these regulations.
The.acknowledgment was not an
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attempt to place further restriction on or
delay interim status. However, a method
is necessary to insure that the Director
and applicant know the required
information has been submitted.

EPA has revised the proposal at
§ 122.23(a) to require an applicant to
either submit notification and Part A of
the application by certified mail or to
hand deliver such information to
provide assurance to both the applicant
and EPA that the information has been
sent and received.

One commenter suggested that EPA
consider adopting a definite date for
termination of all interim status. When a
permit application is complete EPA does
not have the authority to terminate
interim status short of the
administrative disposition of the permit
application. The time period necessary
to take final action on all permits is
contingent upon the availability of
resources. Therefore a definite date for
termination of all interim status cannot
be established.
§ 122.24 Contents ofPartA of the
RCRA permit application.

The comments received on this
section are discussed in the preamble to
the consolidated application forms,
published elsewhere in today's Federal
Register.
§ 122.25 Contents ofPart B of the
RCRA permit application.

The proposed regulAtion identified six
general informational categories for
inclusion in Part B of the permit
application. These included a master
plan for the facility which combined all
of the plans required by the section 3004
facility standards. Also included were
geological and hydrogeological data, a
description of the climate at the site, a
list of positions and job descriptions and
a listing of the performance bonds and
other financial instruments.

This general approach created some
confusion because the relationship
between the proposed section 3004
regulation and the permit application
requirements was not clear. Many
commenters believed that they were
required to submit all the information
included in each category. They
suggested that the information needs be
limited to the type of facility (e.g.
landfill, incinerator). EPA agreed with
these comments and restructured the
Part B informational requirements. The
Part B application requirements now
parallel the structure of the section 3004
standards promulgated in Part 264 of
this chapter.

Only Subparts B through E of Part 264
have been promulgated to date. This
covers requirements which generally

apply to all facilities. Subsequent
subparts of Part 264 including standards
for specific facility types (landfills,
incinerators, etc.) will be promulgated
later this year. The Part B permit
application requirements being
promulgated today essentially pertain to
information which is common to all
hazardous waste facilities as well as the
specific plans required of all facilities in
Subparts B through E of Part 264. The
Part B application requirements will be
amended to reflect additional planning
requirements and the technical
standards (e.g. equipment design, site
preparation and design) which will be
promulgated in Part 264 later this year.

Section 122.23 of the proposed rules
contained provisions for the Director to
waive certain application requirements
in Part B if the information was not
applicable to the facility and was not
needed to establish compliance with the
section 3004 standards. The Agency
received numerous comments on the use
of the waiver provision. While the
reorganization of the regulation may
eliminate the need for this waiver
provision, it is not possible to reach a
final decision on its use until the full
Part 264 standards are promulgated.
§ 122.26 Permits by rule.

The proposed regulation provided for
a permit by rule for facilities accepting
special wastes, ocean disposal barges
and vessels, and certain POTWs. In
these instances application for a permit
was not required and an actual permit
would not be issued. The owner and
operator of such a facility would be
deemed to have a RCRA permit If
certain specific conditions in the
regulation were complied with. Many
comments were received on this
provision. ,

Comments from industry generally
approved of this approach, though some
argued that limiting the permit by rule to
POTWs was arbitrary and that privately
owned treatment works and NPDES
industrial surface impoundments should
be treated in a similar manner. However
some commenters stated that the permit
by rule is illegal under RCRA. as section
3005 requires each HWM facility to have
a permit. These commenters objected to
the permit by rule approach as less
environmentally protective than site-
specific permits and argued that permit
by rule eliminates public notice and
public participation and that EPA and
the public lose the chance to gain
information about such facilities.

Although the scope of the permit by
rule provisions has been cut back
substantially, EPA continues to believe
that such an approach is both legally
justified and appropriate in certain

cases. The courts have interpreted the
Clean Water Act to allow the issuance
of "general" or "area" permits covering
point sources under that statute. Natural
Resources Defense Council v. Costle,
568 F.2d. 1369.1381 (D.C. Cir. 1977). The
court recognized that use of such
approaches might be the only way to
fulfill the legislative intent in a setting of
limited resources. Yet the permit
provisions of the Clean Water Act
against which that case was decided are
stronger than those of RCRA. for not
only do they affirmatively require every
"point source" to have a permit, but
unlike RCRA. they underline the
implication that source-by-source
examination is required by limiting both
the time for which a permit application
will be acceptable instead of a permit,
and the maximum term of the permit
once issued. In addition. section 1006 of
RCRA directs the Administrator to
integrate the administration of that
statute "to the maximum extent
practicable" with the provisions of other
EPA statutes, including the Clean Water
Act. the Ocean Dumping Act, and the
Safe Drinking Water Act.

Against this background, EPA
believes that there can be little question
of its ability to issue a permit by rule to
facilities where the activities that a
RCRA permit would regulate are for the
most part already regulated under
another EPA permit and the only purely
RCRA-related provisions are those that
are not site-specific and do not need to
be particularized in an individual
permit. The choice here is between
requiring a duplicate permit proceeding
and duplicate paperwork or simply
making the missing RCRA provisions
applicable through a general regulatory
statement. EPA has chosen the latter
course.

Despite criticism the permit by rule
approach has been retained for POTWs
for the reasons discussed above. This
provision caused considerable confusion
in the proposed regulation. Permit by
rule was only to be applicable to the
rare situation where a POTW received
hazardous waste by rail or truck or by a
pipe that did not carry sewage since
sewer line influent to a POTW would in
most instances be exempted from the
RCRA definition of solid waste which
includes dissolved or suspended
materials in domestic sewage. Many
commenters misunderstood this point
and argued for extending the permit by
rule approach to a wide variety of other
operations such as privately owned
treatment works and NPDES surface
impoundments.

As explained earlier and in the
section 3001 preamble, these facilities
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do not come-under the special
Congressional intent applicable to
POTWs.and there is therefore noreason-
to exempt them from otherwise,
applicable RCRA requirements.

The remaining uses of permit by rule
are for 1) barges or othervessels for
ocean disposal of hazardous wastes
with a permit under the Marine,
Protection, Research and Sanctuaries
Act and 2) underground injection of
hazardous wastes with a permit under
the UIC program of the Safe Drinking
Water Act. Both of these situations meet
the criteria for permit by rule described
previously. In both of these cases the
owner or operator is deemed to have a
RCRA perrit if he or she has a valid
permit under the other program, is in
compliance with that permit and. also
complies with the RCRA manifest,
recordkeeping and, reporting
requirements. Shoreside facilities
related to ooean disposal activities and
surface storage and treatment prior to
underground injection are not covered
by permits under these other statutes
and the RCRA site-specific permit
requirements apply to the handling of
hazardous waste at such installations.

Owners and operators of facilities
with a permit by rule are not required to
submit a RCRA permit application:
However if an owner or operator of an,
existing underground injection well does
not have a UIC permit he or she inust
comply with the RCRA'notification and
permit application requirements in order
to qualify for interim status.

Control of UIC Wells Injecting
Hazardous Wastes. The RCRA
hazardous waste permit program
regulates the treatment, storage, .and
disposal of hazardous wastes. The UIC
permit program, governed by Subpart C
of this Part and Part 123, governs State
programs regulating injection wells,
including those which dispose of
hazardous Wastes by underground
injection. The two programs therefore
potentially overlap, and could result in
duplicative regulation of the same
practices. In order to avoid this, in the
proposed consolidated permit
regulations EPA sought to set clear
jurisdictional boundaries for the two
programs so that each would regulate
the practices it was specifically

'designed to control, and duplication
could be eliminated. In the main, these
jurisdictional boundaries are retained in
these final regulations", and are
discussed below."

In general, UIC permits will be
required for the well itself, while RCRA
permits will be-required for associated
above-ground facilities which require
permits under this'Subpart-for
example, those which store hazardous

wastes prior to injection. A number of
commenters objected to this scheme,
and recommended that the UIC program
control all facilities associated vlth a
UIC well, even if such facilities might
meet RCRApermitting requirements.
EPA rejected this approach for two
reasons. First, there is no doubt that
EPA has authority to regulate surface
storage facilities underRCRA it is less
clear that such authority exists under
the, SDWA. Even if authority is present
under the SDWA, the UIC provisions of
thpt statute are ill-suited to Eontrol risks
associated with surface facilities,
including possible explosions, leakage of
hazardous waste into the atmosphere, or -
spills.

The final regulations depart from the
proposal in that all UIC wells injecting,
hazardous waste will for an interim '
period be subject to regulation under
RCRA. RCRA interim status standards
have been revised so that they can be
applied to wells. Thus, existing UIC
hazardous waste wells must notify
underRCRA section 3010 and file a Part
A application form. Such wells will
qualify for interim status, and will be
subject to interim status standards like
any other HWM facility. Except as
noted below (in the discussion of new
§ 122.30, "Interim RCRA Permits for
Class I Wells"), RCRA permits will not
be issued for UIC wells injecting
hazardous wastes. When UIC programs
become effective, all such wells will

- either be issued UIC permits (in which
case they will qualify for the RCRA
permit by rule, § 122.26), or they will be
required to shut down tsee, for example,
§ 122.36).

There are several reasons why it is
necessary to require UIC wells to obtain
interim status and comply with RCRA
interim status standards during this
period. Perhaps most important is that,
under section 3005 of RCRA, these
facilities will not be allowed to receive
hazardous wastes unless they have
interim status, a RCRA permit, or a UIC
permit which in turn would qualify them
for a RCRA permit by.rule. Mechanisms
for issuing the UIC permits will not be in
place for some time. Thus, the only
practical alternative is for UIC wells to
qualify for interim status.

Moreover, under the SDWA,
substantive regulations do not become
enforceable until they are incorporated
into a UIC program adopted by a State
or promulgated by EPA. States are
allowed 270 days after the promulgation
of UIC regulations to submit a program,
and the Administrator may extend this
period by as much as another 270 days,
If the program submitted is
unacceptable, EPA must promulgate

one. This could take considerable
additional time, resulting in delays of
perhaps as much as two years after
issuance of UIC program regulations
before effective regulation of injection
wells begins. EPA sees no reason why
wells cannot be regulated during this
period under interim status standards.
These standards-are simple, basic, and
will provide some measure of control;
The requirement that an application be
submitted will also enable EPA to
develop early a complete inventory of
injection wells disposing of hazardous
wastes, forming a basis for prompt and
effective regulation of the facilities
when UIC programs are in place.
' Among other requirements UIC wells

with interim status will be required to
comply with the manifest system under
40 CFR Part 265, Subpart E when they
receive hazardous wastes. Failure to
impose manifest requirements on these
facilities would create major obstacles
to carrying out one of the primary
functions of the manifest system3 to
track the movement of hazardous
wastes from generation to disposal.

When a final UIC permit is issued to a
UIC hazardous waste injection well, the
well will become subject to the general'
RCRA permit by rule. Thus, they will not
be required to obtain individual HWM
facility permits. Sections 122.36 and
132.4 identify the requirements for UIC
permits for these facilities. Many of the
requirements of analogous RCRA
regulations are incorporated In their
entirety. Others are modified so as to fit
wells, or are not applicable to wells. The
resulting regulatory scheme provides, in
EPA's view, a degree of control which Is
equivalent to that which would be
obtained if the facilities were required
to obtain individual permits under
RCRA. A more detailed discussion of
this issue may be found elsewhere in the
preamble to § 122.36 and in the
preamble to § 122.45. Thus, nothing
would be gained by dual permitting, and
a permit'by rule carries out the purposes
of § 1006(b) of RCRA, which obligates
EPA to "avoid duplication, to the
maximum extent practical, with the
appropriate provisions of * * the
Safe Drinking Water Act" * *

§ 122.27 Emergencypermits.

Several comments were received on
the proposed emergency authorization
provision. In general, commenters'
supported EPA's proposal. Some
commenters stated that the 90-day limit
for such authorization was too short'
while another commenter stated this
action should not be limited to permitted
facilities. Another commenter stated
that this provision was unnecessary as

I I
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EPA had available to it immediate relief
through court action.

EPA continues to believe this
provision is fully justified under the
statute. Though section 7003 does
authorize a court to grant emergency
relief, that requirement is independent
of permitting authority under section
3005 and is probably better adapted to
forbidding certain acts than to
permitting disposal. The right of the
government to take summary
administrative action in response to an
emergency is well recognized in other
regulatory fields and in the law
generally. As the preamble to Part 124
explains, RCRA specifies no explicit
requirements for issuing a permit. EPA
believes that reading the general RCRA
language to allow summary action in a
limited and urgent category of cases is
the interpretation that best carries out
the overall intent of the legislation to
protect public health and the
environment.

This provision has been extended to
include facilities that do not have a
permit; however EPA continues to be
conservative in defining the scope of
this exemption to prevent the possibility
of abuse, particularly while the program
is still so new, and to restrict the
number of cases in which regulatory •
action will be taken without an
opportunity for public comment.
§ 12228 Additional conditions
applicable to all RCRA permits.

Numerous comments were received
on the proposed RCRA permit
conditions (proposed § 122.24]. Many of
the comments were in fact comments on
the cross-references to the RCRA
section 3004 regulations. These
comments were received after the close
of the comment period for that particular
regulation and are not germane to Part
122 Subpart B. To the extent those
comments were made during the
comment period for the section 3004
regulation, they were considered as part
of the rulemaking for that regulation.

Commenters interpreted the proposed
permit conditions, 6 122.24(e), to mean
that an entire facility must be
constructed or modified before any
given part of that facility could be
operated, or that an entire facility must
be closed while part of the facility is
being modified. EPA's intent was that
only those portions of a facility affected
by modifications would be covered by
this requirement. The regulations have
been revised so that this intent is
eXplicit (final § 122.28(c)]. The provision
also allows for phased construction and
operation of A facility over time, if the
existing parts can operate alone and in

compliance with the permit
requirements.

Several commenters objected to the
requirement that an engineer registered
in the State in which the facility is
located certify that the facility has been
constructed or modified in compliance
with the permit. Some commenters
argued that this requirement is too
restrictive for Federal facilities. Other
commenters argued this requirement is
not necessary as most States have
reciprocity agreements for registered
engineers. EPA agrees that requiring an
engineer to be registered in the State in
which the facility is located is overly
restrictive and the regulation has been
changed. Certification by a "registered
professional engineer" is still required
because a certain level of expertise is
required to certify compliance with
permits.

Numerous commenters stated that a
time limit should be placed on the
Director to inspect a completed facility.
Suggestions of 10 days and 30 days were
offered. Most commenters expressed
concern that the Director could unduly
delay start-up of a facility by not acting
promptly in this regard. EPA has
restructured the regulation to help
alleviate this problem. If the Director
does not notify the applicant of his or
her intent to inspect within 15 days of
the receipt of certification, he or she
waives the right to prior inspection, and
authorization to commence operations is
automatically granted.

Another commenter stated that EPA
had not provided a standard to be
applied by the Director to determine
whether operation should begin. The
regulation now provides that the
Director shall authorize commencement
of operation if he or she finds the facility
is in compliance with the conditions of
the permit.

Several commenters also objected to
the proposed requirement (1 122.24(b))
which allowed the Director to establish
permit requirements as necessary to
protect human health and the
environment. Commenters thought this
provision allowed the Director too much
discretion and would lead to imposition
of conditions unrelated to RCRA. EPA
agrees that'this provision is unnecessary
and has deleted iL However, as the
preamble to the section 3004 regulations
explains, in many cases the permit
writer will have to exercise
considerable discretion to adapt the
requirements of general regulatory
provisions to a specific permit. See also
§ 122.8 and accompanying preamble.

Several State agencies commented
that in order to reduce paperwork
permits should incorporate specific
permit conditions by referencing

appropriate sections of Federal
regulations rather than list each
condition in its entirety. The regulations
accommodate this (see § 122.7].

§ 122.30 Intezim RC Apermits forbUC
wells.

There is an additional respect in
which these regulations must be
harmonized with those for UIC permits.
RCRA prohibits the disposal of
hazardous wastes except in a RCRA-
permitted facility. This prohibition will
take effect this fall. when the second
phase of RCRA regulations, including
technical standards for HWM facilities,
is published. UIC Class I and Class IV
wells with interim status may continue
to operate. New UIC Class I wells and
Class IV wells will be prohibited by
RCRA from accepting hazardous waste
for disposal because only existing
facilities qualify for interim status
(under section 3005(e] of RCRA]. (See
§ 122.32 for a discussion of how
injection wells are classified under UIC.) -

If these wells are permitted under UIC,
they will be covered by a RCRA permit
by rule (§ 122.28). However, many States
may require as much as a year after the
RCRA prohibition takes effect to
develop and submit a UIC program.
Until then, there will be no UIC program
and therefore no authority to permit new
Class I wells (or Class IV weDs, if EPA
decides to allow them to be permitted].
Thus, EPA could inadvertently create a
moratorium on the construction of new
Class I wells which could last two or
more years. Because these wells are, in
some cases, the preferred method of
disposal of hazardous waste, EPA
believes this result is undesirable.

Accordingly, EPA intends to issue
standards under RCRA § 3004 which
would allow EPA or approved States to
issue RCRA permits to new hazardous
waste injection wells. Such standards
would be patterned closely on 40 CFR
Part 146, so that wells would not be
subject to possible new or inconsistent
construction and operation requirements
as their RCRA permits expire and they
come under regulation under the UIC
program.

The actual issuance of the permits
involved can be done either by EPA
Regional Administrators or by the
States. At their option, States may
assume, under section 3006 of RCRA
and 40 CFR Part 123, permitting
authority for Class I wells during the
period after the RCRA permit
requirement goes into effect, but prior to
approval or promulgation of a UIC
program in the State. Accordingly,
States may apply to EPA for approval to
issue permits under RCRA to Class I
wells, as part of their applications either
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for interim or final authorization. The
technical standards for such permits will
be issued this fall at the same time as
the other RCRA technical standards,
and will be closely modeled upon 40
CFR Part 146, the technical standards
for UIC permits. Because EPA continues
to view the UIC program as the most
effecive vehicle for regulation of
underground injection, the permits will
be limited in duration to not more than
two years. At the end of the two year
period, either the State will have an
approved UIC program or EPA will have
promulgated one under the SDWA.

The Regional Administrator will have
authority to issue RCRA permits to UIC
facilities under the same conditions in
the event that the State Director does
not seek authority to issue them. EPA
does not anticipate that it will be asked
to issue such permits except in a very
few cases. The total number of Class I
UIC wells is small-about 400-and has
grown at a slow rate.

Class IV wells are continuing to be
studied in connection with the request
for comments on Class IV UIC wells
(see preamble discussion of § § 122.36
and 122.45). EPA will announce
treatment of these wells this fall at the
completion of consideration of
comments.

Proposed § 122.25(a), Health Care
Facility Permits. The provisions for
special permits for health care facilities
have been deleted. The section 3001
regulations do not include infectious
waste at present and the section 3004
regulation does not have specific
standards for the treatment, storage or
disposal of infectious waste. If future
versions of these regulations cover
infectious waste the permit
requirements can be revised if
necessary.

Proposed § 122.25(b), Experimental
Permits. As proposed, RCRA permits
were normally to be issued for the
designed life of the facility and
experimental special permits were to be
issued for up to one year with a one
year maximum extension. Because EPA
will now issue RCRA permits only for
up to ten years, and permits can be
limited to one year if necessary, the
experimental permits section has been
deleted.

Proposed § 122.27, Reporting
requirements. Comments suggested that
the reporting requirements under this
section be reviewed to determine if less
stringent requirements would suffice.
EPA has done this and has reduced the
requirements to the minimum it now
estimates are necessary to carry out the
RCRA program in an adequate and
responsible way. Since the program has
not started yet, any estimate of the V

reporting needs is likely to require
revision in the light of experience, and
EPA will re-examine these requirements
once the program has a sufficient degree
of operating history behind it. All RCRA
reporting requirements for permitting
agencies are now contained in § 122.18.

Subpart C-Additional Requirements for
UIC Program

These regulations in part establish
program requirements for State
Underground Injection Control programs
under the Safe Drinking Water Act.
However, not-all the regulations called
for under section 1421 of that Act appear
in these consolidated permit regulations.
The technical requirements for State
UIC programs will appear separately as
Part 146: The Agency expects, to publish
Part 146 regulations within a month.

The SDWA requires any State listed
under section 1422 of that Act to submit
a UIC program for approval within 270
d'ys after "promulgation of any
regulation under section 1421 ...... The
Administrator may grant a 270 day
extension. EPA believes, however, that
it would be inappropriate for States to
be subject to a statutory deadline for
preparing and submitting programs
when many of the necessary
requirements for the programs.have not
yet been issued. The statute does not
specify when "promulgation" takes
place. Accordingly, to avoid confusion,
EPA is fixing the date of "promulgation"
of Part 122, 123, and 124, to the extent
that they establish UIC program
requirements, to the effective date of the
40 CFR Part 146 regulations. This
effective date will be 30 days after the
publication in the Federal Register of
regulations under Part 146.

§ 122.31' Purpose and scope of Subpart
C.

This is intended to be an introductory
or "roadmap" section'corresponding to
sections which have been added to
Subparts A, B, and D. One goal of this
section is to clarify the connection
between the proposed process for
"identification" and the regulatory
requirements designed to protect
underground sources of drinking water
(USDWs]. The section now emphasizes
the fact that USDWs are to be protected
regardless of whether they have been
accurately mapped or otherwise
identified. Mapping or otherwise
identifying USDWs will aid the Director
in fulfilling this requirement.

The Dire~tor may also identify
"exempted aquifers" using criteria in
Part 146. Such hquifers are those which
would otherwise qualify as
"underground sources of drinking
water" to be protected, but which have

no real potential to be used as drinking
water sources. Exempted aquifers are
treated as exempt only if they have been
affirmatively identified as "exempted
aquifers" by the Director in the UIC
program for the State.

This section also contains a list of
"specific inclusions" and "specific
exclusions" parallel to similar lists in
the other Subparts of Part 122. These
lists are designed to give readers a quick.
indication of whether their facilities
come within the scope of the UIC
program. These inclusions and
exclusions are not exhaustive, but
illustrative. The language of the
regulations must be applied to
determine whether the program applies
to a particular activity.

Septic tanks or cesspools used to
dispose of hazardous wastes have been
specifically included within the
definition of an injection well. In House
Report No. 93-1185 (page 31) Congress
specifically expressed its intentions that
EPA include underground injection
systems "other than individual
residential waste disposal systems"
when they are used to inject
contaminants, including hazardous
waste.

Several commenters questioned
whether EPA should impose the same
monitoring, reporting, construction and
operating requirements for injection
wells sited in areas without any USDW
to be protected as it does in areas with
one or more USDW. One commenter
questioned EPA's legal authority to
control wells located outside State
territorial waters. Several additional
commenters asked EPA to clarify the
Ercope of coverage. EPA agrees that the
UIC program is a State program and is
not applicable to injection wells located
outside State territorial waters (ie., to
injection wells at platforms located on
the outer continental shelf). A specific
-provision to this effect has been added
to § 122.31(d).

Section 122.43 has been added to
allow the Director discretion in reducing
regulatory requirements under certain
circumstances.

In the proposal, EPA exempted
drilling muds and cement from the
program, because the Agency did not
impose requirements prior to operation.
Since preconstruction permits are now
required, this exemption has been
deleted. When UIC permits are issued,
they should routinely authorize
emplacement of these materials.

§ 122.32 Classification of injection
wells.

In response to several comments the
definition of Class I wells (other than
hazardous waste wells) has been limited,
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to include only those wells injecting
beneath formations which contain
USDWs within one quarter mile of the
well site. Individual formations are often
identifiable for hundreds of miles and a
formation may be suitable in one area
as a source of drinking water yet not in
another. The limitation prevents a well
from being subjected to Class I
requirements simply because it injects
under an aquifer which, miles away,
contains drinking water. Such a well
would now be treated as Class V. Class
I will also now include all wells
injecting hazardous wastes other than
Class IV wells.

EPA proposed to classify wells
disposing of "nuclear" wastes in either
Class I or Class IV, but did not define
the term in the proposal. Few
commenters addressed this aspect of the
proposal, although some objected to
granting States authority over these
sources. The President on February 12,
1980, issued an Executive Order
outlining a program to arrive at a
comprehensive radioactive waste
management program. Until this
program is complete, and EPA has had
an opportunity for full consultations
with the Nuclear Regulatory
Commission, the Department of Energy.
and other agencies with responsibilities
potentially affectingradioactive wastes,
it would be premature for EPA to issue
regulations concerning the disposal of
radioactive wastes into Class I wells.
Moreover, EPA wishes to coordinate
any regulations governing sand backfill
wells with regulatory measures it may
undertake under the Uranium Mill
Tailings Act. Accordingly, EPA has
modified the classification of wells so
that wells disposing of radioactive
wastes below strata containing a USDW
will be Class V wells. -

However, the disposal of radioactive
wastes into or above USDWs is an
environmentally undesirable practice.
Therefore, EPA has added a definition
of "radioactive waste" in § 12-.3 which
clarifies that the term "nuclear" waste
used in the proposal was intended to
cover not only the radioactive wastes
which are hazardous wastes under
RCRA but also fission by-products and
similar wastes covered under the
Atomic Energy Act of 1954. The disposal
of all such wastes into or above USDWs
is included in Class IV and will be
regulated according to the scheme
promulgated here for Class IV wells:
those Class IV wells injecting into a
USDW are prohibited; requirements for
other Class IV wells will be promulgated
in the fall of this year. (See the
discussion of Class IV requirements
below.)

A large number of commenters
questioned the need for regulations
governing Class If oil and gas wells.
Many felt that existing State programs
are adequate and many questioned the
legality of Federal requirements citing
the SDWA's prohibition against
interfering with or impeding oil or
natural gas production.

Class 1 wells still include all those
covered by the proposal except those
injecting natural or synthetic gas.
However, there are many features of
these.regulations which are designed to
prevent inclusion in the UIC program
from being unduly burdensome. These
include permitting by rule for existing
Class II wells for the life of the well;
additional time (three years) for
compliance with construction
requirements; area permitting for entire
well fields and allowing for new
enhanced recovery wells covered by
existing area permits to be installed
prior to notice to the Director, and
elimination of the area of review and
corrective action requirements for
existing Class H1 wells. Those Part 146
requirements for Class II wells which
are potentially burdensome are written
with flexibility. Others, for example
monitoring and reporting, are not
burdensome enough to cause
interference with oil and gas production.

The hydrocarbon storage industry
argued that: (1) the underground storage
of natural gas does not meet the
statutory requirement for underground
injection because it is stored and not
disposed of;, (2) Congress did not intend
for EPA to regulate the storage of
natural gas; and (3) natural gas is not a
"contaminant." In both the SDWA and
the 1977 Amendment to the Act the term
"underground injection" means the
"subsurface emplacement of fluids by
well injection." Natural gas is a fluid
which is emplaced into an underground
formation or reservoir for the purpose of
storage by well injection.

The House Committee Report (H.R.
Report 93-1185, page 31] indicates that
the Committee decided to include
natural gas under the definition of a
fluid. The term "fluid" is defined in both
this document and in the April 20, 1979
proposed Part 146 regulations (44 FR
34270) as a "material or substance
which flows or moves whether
semisolid, liquid, sludge or any other
form or state."

The SDWA defines "contaminant"
broadly as "any physical, chemical,
biological, or radiological substance or
matter in water." (Section 1401(6).)

Even though EPA believes natural gas
is clearly subject to the Act's regulatory
scope, EPA believes that the
commenters are correct insofar as they

make a technical argument that
underground storage of natural gas
poses no threat to USDWs in the vast
majority of cases and that inherent
economic reasons compel operators on
their own initiative to employ stringent
technical controls to prevent loss of an
extremely valuable resource. However,
the Agency does have some concern
that natural gas storage could displace
formation fluids into a USDW.
Accordingly, this section has been
modified so as to classify the
underground storage of natural gas and
other gaseous hydrocarbons within
Class V. As such they will be authorized
by rule and subject to assessment by the
Director and any further regulatory
requirements that maybe fashioned in
the future. In the interim, the Director
will have authority to take action
against such wells, including requiring
them to get a permit, in those cases
where it is necessary, see § 12Z.37[c).
Underground storage of liquid
hydrocarbons (gasoline, crude
petroleum, and others) will remain in
Class K. These hydrocarbons have a
greater potential for contaminating
water than do gases, which would be
normally driven into the atmosphere as
soon as the contaminated water was
drawn from the tap.

The definition of Class ll injection
wells has remained unchanged.

The definition of Class IV wells has-
been limited with regard to its proximity
to a USDW, in the same way, and for
the same reason, as the definition for
Class I wells. In addition, the proposed
definition covered any well injection by
a HWM facility, which was overly
broad. Several commenters suggested
that Class IV wells should be limited to
those wells which inject hazardous
waste and not include any and all
injection wells owned by a hazardous
waste generator or disposer. EPA
concurs and has redefined Class IV
wells as those, including non-residential
septic system wells, used by hazardous
waste management facilities to inject
hazardous material into or above
formations that contain an underground
source of drinking water. Disposal wells
not associated with HWM facilities,
such as those on farms injecting water
containing pesticide residues, will be
classified as Class V.

Any injection well which is not
otherwise classified will be a Class V
well. Such wells are not free from
regulation (see § 122.34), but need not
comply with the technical design and
operation requirements prescribed for
other classes of wells in Part 146.

Commenters said that sand backfill
operations using uranium mill tailings
which meet the hazardous waste criteria
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of RCRA might be injecting materials
termed hazardous. They pointed out that
the proposed regulations consider sand
backfill operations to be ClissV wells
but, if they do inject hazardous waste,
the operations might be considered
Class IV wells.

In sand backfill operations waste
materials remaining from the milling
process are returned to abandoned
portions of the mine from which they
were originally removed. While some of
these materials may be defined as
hazardous they are waste from
processing operations that must be
disposed of in some manner. Even
though there are environmental risks
connected with the placement of certain
materials in sand backfill operations, in
some instances, it is the most-
environmentally safe method of
disposal, EPA believes further study is
needed before technical criteria can be
prescribed for these wells. They will
therefore be classified in Class V,
whether or not the tailings are
hazardous wastes. Keeping these
operations in Class V allows an
inventory and assessment procedure to
determine the actual risk individual
sand backfill operations present.
Provisions are alreadybcontained in the
regulations for removal (including
immediate closure) of any Class V wells
which present a significant risk;
§ 122.33 Prohibition of unauthorized
injection

This new section has been added to
clarify the basic legal authority which
any State must have in order to carry
out a UIC program. A requirement that
the State prohibit construction of an
unauthorized well, as well as injection,
has been added. EPA believes that
permits must be issued and control
requirements applied before a well is
constructed, not simply when it goes
into operation. Among the technical
requirements of Part 146 are
construction requirements. It may not be
possible to assure compliance with
these requirements if a permit is not
issued until after consruction of the
well.

§ 122.34 Prohibition of movement of
fluid into underground sources of
drinking water

We have moved proposed 8 122.38,
the general prohibition against
movement of fluids into USDWs, up
front as new § 122.34. The technical
rationale for the prohibition, and
responses to comments, appear in the
preamble to Part 146. The provision has
been augmented to include the basic
provisions designed to achieve

protection of USDWs for all classes of
wells, not just Class I, 11, and I.

EPA believes that this reorganization
will serve to place the basic
requirements of the UIC program up
front, and dispel confusion about their
operation. For Classes I, II, and III, no
injection may be authorized bypermit or
rule if it causes or allows the movement
of fluid into a USDW. If monitoring
indicates movement, the Director may
impose additional requirements as
necessary. This standard for Classes I,
11, and III was selected because It is
operationally meaningful (i.e., it can be
measured or-otherwise determined) and
because it can be achieved through the
use of available, good engineering
practices.

Because of the design of Class IV
wells, the use of good engineering
practices will not reliably insure that
movement of fluids into USDWs will not
occur. Consequently, Class IV wells
injecting directly into a USDW are to be
closed. The regulation of other Class IV
wells is reserved.

Similarly, Class V embraces wells of
differing construction and design, many
of which inject non-hazardous fluids
into and above USDWs. A "no
movement" standard would not make
sense for these wells. Therefore, the
prohibition relies on the language of the
SDWA. Class V wells are not to cause a
violation of primary drinking water
standards and they are not to affect the
health of persons adversely. While the
Class V wells are being assessed, the
Director is to take action with regard to
any well that violates either of these
prohibitions. Such action may be
accomplished through an order or by
requiring the injector to apply for a
permit.

The permit mechanism may be a more
efficient one under some State laws to
prescribe controls. The regulation leaves
to the Director's discretion what
technical requirements-would be.
imposed through such a permit.
However, all the conditions in §§ 122.7,
122.41, and 122.42 must be included in
such permits except for the plugging and
abandonment requirements and
mechanical integrity requirements of
§ 122.42, which the Director may include
as a discretionary matter. By an
amendment to § 122.9 (duration of
permits), a Class V well may be
permitted for up to ten years.

A new provision has been included to
authorize the Director to take emergency
actions whenever EPA would be
authorized to do so-under section 1431
of the SDWA, to prevent imminent and
substantial endangerment to the health
of persons.

122.35 Identification of underground
sources of drinking water and exempted
aquifers

Numerous commenters noted the
apparent contradiction between Part 140
and Part 122 on aquifer designation and
noted that EPA used different
definitions for a USDW in the RCRA
and UIC programs. EPA has clarified Its
intent and resolved the differences
between RCRA and UIC by Identifying
USDWs by definition. The Director may
designate aquifers as USDWs to
facilitate program administration and
put potential injectors on notice of
regulatory requirements.

EPA encourages State Directors to
designate aquifers as USDWs, and to
make the designation as thorough and
complete as possible. Even if an aquifer
is not designated, it is a USDW If It
meets the technical criteria of § 122.3
and has not been exempted, For this
reason, the burden will be on any owner
and operator planning to construct an
injection well to ascertain If the well is
likely to pass close enough to a USDW
to require a permit, or to determine If a
permit is otherwise required (if, for
example, the injector is injecting
hazardous wastes). Thus, for example,
an injector might commence drilling a
well believing it was not going to Inject
hazardous wastes and that the well
would not intersect or pass close to a
USDW. Such a wellmight be authorized
by rule as a Class V well. If the drilling
operation intersects an aquifer,
however, the driller must sample the
water and test it to determine if It is a
USDW, and if so, must cease all further
drilling and construction until it has
obtained a permit as required by the
State program.

Some aquifers may not, as
commenters noted, be amenable to
description by geographic methods. The
Director may identify USDWs or
exempted aquifers in narratiye terms or
a combination of narrative and
geographic terms.

The State Director may also identify"exempted aquifers." A definition of
"exempted aquifer" has been added to
§ 122.3(c). This term takes the place of
the exceptions to USDW's formerly
listed in proposed § 146.04, which also
appeared in the definition of USDW In
proposed § 122.3(a). The term and its
definition have been adopted by EPA
from several suggestions by
commenters. An exempted aquifer Is an
aquifer or portion which would normally
qualify as a USDW but which for any of
several specified reasons has no actual
potential for providing drinking water
and which has been affirmatively
identified as an exempted aquifer by the
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State Director as part of the program
description required by § 123A(g]. If a
State Director exempts an aquifer or
portion of an aquifer, it is not treated as
a USDW subject to the protections of
these regulations.

§ § 122.36 and 122.45 Requirements for
Class IV and other hazardous waste
wells.

In the final regulations, all wells
which are used to inject "hazardous
waste," as defined under RCRA, are
grouped into Classes I or IV. Class IV
also covers the injection of radioactive
wastes. Standards for Class I wells have
already been discussed above. Section
122.36 establishes, on an interim basis, a
prohibition, also required for approvable
State administered programs, against
the injection of hazardous waste directly
into underground sources of drinking
water (USDWs). The prohibition is
effective six months after the effective
date of a State program. Requirements
applicable to other Class IV wells-
those which inject above, but not into,
USDWs-are reserved. Also reserved
are additional requirements (for
example, monitoring and retention of
records] for Class IV wells injecting into
USDWs.

Section 122.45 establishes additional
requirements for operators of wells
through which manifested hazardous
wastes are injected. They apply to Class-
I wells and will apply to Class IV wells
as final standards are established. This
section essentially requires that the
operators of these wells comply with
selected requirements established for
hazardous waste management facilities
under 40 CFR Part 122 Subpart C and 40
CFR Part 264.

The proposed standards for wells
used to inject hazardous waste (§ 122.45,
44 FR 34285, June 14, 1979] provided for
a ban on the construction and operation
of new Class IV wells, and a three-year
phase-out of existing ones. The proposal
would also have required that wells
used to inject hazardous waste comply
with the manifest and record-keeping
requirements of the hazardous waste
management regulations.

The definition of Class IV has been
narrowed. The proposal required only
that the well be owned or operated by:
(1) a generator of hazardous waste; (2)
the owner or operator of a hazardous
waste management facility, and (3) that
the injection.be into or above a USDW
in order to be included in Class IV.
Commenters correctly pointed out that
this definition: could embrace wells that
were not in fact used to inject hazardous
waste. A requirement that hazardous
wastes be injected has nbw been added
to the definition of Class IV. The

definition also clarifies that the injection
has to be "into or above a formation
which, within one-quarter mile of the
well, contains a USDW" (§ 122.32).

A second major change has been
made with regard to the coordination of
regulatory authorities under RCRA and
SDWA. Both Acts mandate regulatory
controls on these wells: RCRA because
hazardous wastes are disposed of, the
SDWA because fluid is emplaced
beneath the surface. The draft
regulations proposed that all surface
facilities involved in managing
hazardous waste be regulated under
RCRA. The well itself, from the cut-off
valve at the wellhead was to be
regulated under SDWA. The rationale
for the proposal was that the different
technologies (surface management v.
injection) could be grouped and
regulated by technical requirements
appropriate to each.

Ohe commenter in particular objected,
arguing that the injection of hazardous
waste be regulated under RCRA
because the regulations under RCRA
could afford a higher level of protection.
The Agency does not agree that the
SDWA is inherently weaker in
preventing the potential impacts of
injection. Indeed, the SDWA provides
broader authority to regulate the
injection of materials (e.g., oil and gas
related brines and fission by-products)
than RCRA.

However, because the SDWA allows
States up to 18 months to develop UIC
programs, there could be instances in
which no effective UIC program will
exist in a State for two years after the
effective date of these regulations. In
order to provide some level of
environmental protection during this
period, § 122.45 now requires all
injectors of hazardous waste to obtain
"interim status" under the hazardous
waste management program. When the
applicable State UIC program becomes
effective, such injectors will be
regulated under the UIC program.
However, § 122.26 provides for a permit
by rule under RCRA which will be
satisfied if the injector is in compliance
with the applicable UIC standards. In
order to make control under SWDA
substantially equivalent to control under
RCRA, § 122.45 has been expanded to
include appropriate standards from 40
CFR Part 264 in addition to the manifest
system.

The third major change from the
proposal is that the requirements for
Class IV wells, other than those
injecting hazardous wastes into a
USDW, are reserved. There are several
reasons for this decision. While few
commenters questioned the basic
premise underlying the proposal, some

questioned whether, at least in some
cases, the migration of fluid into a
USDW would in fact cause any adverse
effects either on drinking water supplies
or human health. Other commenters
suggested that a well should not be
banned if it overlies a deep or remote
USDW which it is not likely to
contaminate. As noted above,
commenters also indicated their belief
that the definition of Class 1V was too
broadly drawn, and that, therefore, the
proposed standard was unnecessarily
protective. The Agency has reviewed
these comments and is mindful of its
obligation to proceed with extraordinary
care before imposing an absolute ban on
any practice. The Agency's concern in
fashioning the proposal was to afford
protection to drinking water sources.
Nor is the Agency contemplating any
changes which would sacrifice or *
endanger drinking water sources people
rely on. Furthermore, wells injecting
hazardous wastes are also subject to
RCRA which mandates a broader set of
environmental concerns than drinking
water. Nevertheless, there may well be
portions of aquifers so deep or remote
that they may never serve as drinking
water sources, or conditions under
which a particular injection may not
have an impact on the quality of the
drinking water source.

A further reason for the proposed
approach is that regulations under
RCRA and SDWA touch at several
points. Facilities under Class I and Class
IV overlap the class of facilities
designated under RCRA as hazardous
waste management facilities. It is,
therefore, appropriate that technical
standards under RCRA and UIC be
consistent, to the extent allowable under
the governing statutes, for facilities
capable of causing a similar degree of
environmental risk.

EPA has decided to defer issuance of
permitting standards for HWM facilities
until fall 1980. Adoption of UIC
standards now for Class IV wells could
prove misleading to the States and the
public, because EPA might decide this
fall to revise the standards to reflect
policy decisions made in connection
with RCRA standards. The best course
Is to defer the technical standards for
Class IV wells which inject above
USDWs until fall 1980. Accordingly, we
now solicit further comment on
requirements for Class PV wells.

EPA has under consideration several
options which would allow Class IV
wells to inject, in certain circumstances.
In order to assist commenters, these
options are described below. In addition
to the SDWA. EPA is considering
invoking RCRA authority to deal with
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Class IV wells. Accordingly, after
consideration of comments, EPAwiU
publish regulations this fall amending 40
CFR Part 122, Subpart C, or Parts 146.
264, or 265. At that time, EPA may
decide to prohibit all Class IV wells as
proposed under SDWA or RORA or
both, adopt any of the options discussed
below, or adopt any combination or
modification of the options which
appears justified based upon the record,
including comments received.

The language of the Act (section
1421(d)(2)) states that:

Underground injection endangers drinking
water sources if such injection may result in,
the presence of underground water which
supplies or can reasonably be expected to -
supply any public water system of any
contaminant, and if the presence of such
contaminant may result in such system's not
complying with any national primary
drinking water regulations or may otherwise
adversely affect the health of persons.

For the proposed regulations, EPA
adopted a conservative approach to the
designation of USDWs. This approach
was based upon that suggested in the
House Committee Report on SDWA
(H.R. Rept. No. 93-1185, 92d Cong., 2d
Sess. at p. 32). Thus, EPA proposed to
protect any aquifer or aquifer portion
already in use as a source of drinking
water. Aquifers or portions which could
potentially serve as drinking water
sources would also be protected if they
could yield useable quantities of water
containing fewer than 10,000 mg/l of
TDS.

Potential drinking water sources
which met the technical definition could
be designated as "exempted aquifers" if
they are: (1) hydrocarbon, mineral or
geothermal energy producing; (2) so
contaminated as to make their use for
human consumption technically or
economically impractical; and (3)
located in such a fashion as to make
their use technically or economically
impractical.

Within this regulatory approach, two
alternative methods suggest themselves
for expanding the range of allowable
Class IV practices. The first is to
attempt a more precise distinction
between ground water in general and
ground water that serves or can
reasonably be expected to serve as a
source of drinking water. Option A takes
this approach.

A second possible approach is to
attempt a more precise definition of the
circumstances under which the presence
of contaminants in a USDW may or may
not cause a system to exceed national
primary drinking water (NPDWR)
standards or otherwise adversely affect
the health of persons. Option B takes the
latterapproach.

Option A. This option would entail
modification of the definition of a.
USDW to decline to protect USDWs in
areas adequately served by other
sources. EPA is aware of areas of the
country which are underlain by aquifers
containing immense quantities of usable
fresh water, or where surface water
supplies are so plentiful that they could
reasonably be expected to supply all
foreseeable needs for drinking water. In
such cases, EPA is willing to consider a
policy which would authorize injection
through Class IV wells.

In this approach, an additional basis
for exemption could be added to
§ 146.04 that would allow the Director to
decline to protect-an aquifer or its
portion if it "otherwise cannot
reasonibly be expected to serve as a
source of drinking water." To justify
such an exemption, the Director could
be required to consider the following
factorsi

* present and future availability of
alternative sources of drinking water,

- future population growth and land
use patterns in the area; and

* the expected growth in the demand
for drinking water. * .

In keeping with the revised definition
noted above, such wells would fall
under Class I because they would inject
into exempted aquifers (i.e., not into or
above aUSDW). Injectors would apply
for permits with a duration of up to ten
years as specified in 40 CFR 146 Subpart
B, with one excep~tion. The applicant,
would be required to make a showing
that the injection would not impact
aquifers or portions of aquifers
.protected as USDWs. Such a showing
would involve a demonstration that the
injection zone is not'in hydraulic
connection with or that the natural flow-
from the injection zone is away from
protected.USDWs.

The application would be processed
as any other Class I permit application.
Under § 122.43, the Director would have
the discretion to require such permit
conditions as he believes necessary to
protect USDWs.

Option B. This option would recognize
that the injection or presence of
contaminants in a USDW may not
necessarily lead to drinking water
supplies exceeding the NPDW standards
or adverse effects on the health of
persons. Based on this rational, a more
liberal approach could be taken to
regulating Class IV wells if the applicant
could demonstrate that the injection: (1)
is environmentally the most acceptable
method of disposak and (2) would not -
contaminate the portion of the aquifer ,
from which water is drawn for drinking.

Under such an approach, the standard
that the applicant would have to
demonstrate would be that:

@ technology for safe disposal is not
available, taking into account the costs;

e injecting fluid will be less harmful
than use of other available means and

9 technology and other means will be
employed to reduce volume and toxicity
of waters.

The applicant would be required to:
* demonstrate that the proposed

injection is the most environmentally
acceptable alternative available
considering technology and the cost of:

Trucking to an approved site.
Pretreatment prior to injection.
Construction of a Class I well,
Incineration'
Segregation of streams and/or

reduction in flow.
9 demonstrate anticipated ground

water impdct will not adversely affect
the health of persons or violate NPDWR
based on the following inforiiation:

Injection volume and pressure.
Life of operation.
Direction of ground water flow.
Proximity to use.
Monitoring up gradient and down-

gradient.
Geological and hydrological data,
Closure plan.
There would be certain common

elements under both options. Injectors
would be required to obtain a permit to
operate a Class IV well within one year
of the effective date of the State
program or close. Permits could be for a
duration of 10 years, and new wells
would be subject to the requirement In
§ 122.33 that a permit be obtained prior
to the construction of a new well.

Similarly, there are certain common
questions with regard to implementation
under either option. The Agency solicits
specific, detailed comments on these
questions: First, do factual
circumstances exist in which EPA
should allow injection of hazardous
waste into or above afi underground
source of drinking water? Second, If so,
what information should be required of
the applicant to show that the injection
will not endanger drinking water
sources, and what criteria should the
Director use in granting or denying
permits? Third, should new and existing
Class IV wells be treated differently or
alike? Fourth, should the decision to
allow the use of a Class IV well be made
as part of a statewide or regional plan
(e.g., section 208, land use, RCRA
section 4007 solid waste plan, UIC
program application) or as part of the
individual permit decision? Fifth, what
factors should be considered in
subdividing aquifers into relatively
confined exempted areas and USDWs?

• III i
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Sixth, what procedures should be
imposed to ensure full public
participation in decisions to allow
injection through Class IV wells?
Seventh, what kinds of post-closure care
requirements (monitoring, third-party
liability, use restrictions) should be
imposed on Class IV well operators?
Eighth, are the authorities under SDWA
and CWA sufficient to prevent the
potential impacts of such injections or
should RCRA authorities be invoked to
meet non-human health related
environmental concerns such as aquifers
discharging to streams and surface
impact on vegetation?

These final regulations prohibit new
Class IV wells injecting directly into
USDWs as of the effective date of these
regulations. Existing such Class IV
facilities are allowed only six months
from the effective date of the State
program in which to close, which will in
many cases, be more than two years
after the date of these national
regulations. Even though requirements
for these wells are reserved under the
UIC program, all Class IV wells must
meet interim status standards under
RCRA.

§ 122.37 Authorization of underground
injection by rule.

Only minor changes have been made
from the proposal. First, the section has
been written to clarify when
construction requirements must be
complied with. Second, the rules are
limited to exclude wells which have not
responded to inventories generally, not
merely Class IV and V inventories.

A number of commenters noted that
this section as proposed did not
explicitly specify what operational
requirements were applicable to
injectors authorized by rule, as opposed
to by permit. This section has been
revised to incorporate the applicable
requirements of § § 122.41 and 122.42.
Most of these requirements are as
necessary for rules as they are for
permits. The exceptions (for example,
the requirement that the injector apply
for a renewal permit) are explicitly
noted here.

In response to comments, this section
has been revised to allow a rule to
continue (even beyond its termination
date] to authorize injection where the
injector has applied for a permit and the
Director has not yet acted on the
application.

A new paragraph (c) has been added
to this section to authorize the Director
to require an injector authorized by rule
to apply for a permit. EPA believes that
this authority may be necessary in some
cases to provide a means of promptly
imposing cleanup measures on problem

wells, or of allowing the Director to
phase in the permitting of wells in an
orderly way.

EPA rejects the claim by one industry
that the authorization of existing Class
II wells by rule will result in loss of oil
reserves. Existing wells are allowed to
continue current operations with the
exception that they must start
monitoring and reporting, at small cost.
The estimated costs for this monitoring
and reporting are given In the preamble
to 40 CFR Part 146.

§ 122.38 Authorization of underground
injection by permit.

As proposed, the section referred to a
schedule for submitting permit
applications which was to be part of a
State Director's program submission
under Part 123. However, no mention
was made of what happens when EPA is
the permitting authority. When EPA
promulgates any UIC program for a
State, it will specify the schedule for
applications to be submitted- For States,
the program description under § 123.4
will establish the schedule.

Proposed paragraph (d), mechanical
integrity, has been relocated as a permit
condition in § 122.42. A very large
number of commenters objected that the
prohibition against permitting wells
which lacked mechanical integrity was
illogical since permits are issued prior to
construction and mechanical integrity
cannot be shown until after
construction. Relocation and rephrasing
of this requirement is responsive to this
concern.

A commenter objected to the
proposed provision authorizing a State
to allow an applicant to submit an
application as much as four years after
program approval. The commenter
pointed out that this schedule conflicted
with the three-year schedule set out in
section 1421(b) of the SDWA. EPA has
retained the four-year phase-in. All
injectors must be authorized either by
permit or rule under a State program, as
required by section 1421. However, EPA
believes that a reasonable phase-in
period is necessary for States to issue
permits in an orderly way, and finds a
four-year period to be reasonable.
Moreover, the States will have inventory
information under § 122.37 well before
the expiration of the four-year period
and can take action under § 122.37(b) to
require an early application if
necessary.

A commenter asked EPA to specify
how long in advance of operation a
permit application is required. Since a
permit will be needed for construction.
each owner or operator should submit a
complete (under § 122.5(c)) application

for a permit as early as possible to allow
time for the Director to process the
application. Since the time needed to
process a permit will vary with
complexity, available State resources,
controversial situations, and other
factors. EPA has chosen not to require a
fixed time for submission prior to
starting construction. Instead. EPA has
retained the requirement that the
application be submitted to the Director
a reasonable time before construction is
expected to begin. EPA suggests that an
applicant submit applications at least
six months in advance of planned
construction.

§ 12239 Area pertits.

This section has been extensively
rewritten for logic and clarity. The only
substantive change is to allow for new
injection wells within the area without
requiring prior administrative
authorization. Many commenters noted
that without such a requirement it would
be impossible for some Class III
operations, such as frasch process or
solution mining operations to continue.
The rewritten section should eliminate
any possibility that the need for
authorization will hold up the drilling of
additional wells within the area.
However, additional wells are carefully
regulated under the terms of the area
permit and the permit can be modified
or revoked if its terms are violated.
Additional wells will constitute grounds
for minor modifications of the area
perit which, if necessary, can be made
without requiring public notice and
opportunity for a hearing.

Commenters pointed out that many
Class 1I well fields are cut by faults,
even though the field is a distinct unit.
These commenters contended it was
unreasonable to limit area permits to
fields injecting into the same aquifer. In
response, EPA has eliminated the
requirement that all wells inject into the
same aquifer. They need only be within
the same well field, facility site,
reservoir, project, or similar unit in the
same State. The final rule also adopts a
commenter's suggestion that control by
a single "owner or operator," rather
than a single "person," be required for
area permits.

Comments objected to the
authorization of new wells within an
area covered by an area permit where
the Director has not considered the
cumulative impact of the new wells,
when added to those existing at the time
of permit issuance. EPA agrees, and has
added a requirement that the Director
consider these cumulative impacts
before issuing an area permit which
authorizes new wells to be drilled
without specific approval by the
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Director.-The final rules do not require
that the location of every well that might
be.drilled under an area permit be
identified in advance of permit issuance.
However, there must be sufficient -
information on potential new wells in
order for the Director to consider
cumulative impact. If there is not, the
Director may issue an area permit
covering only existing wells if he or she
wishes to, but new wells will be
required to obtain individual permits.

§ 122.40 Emergencypermits.
EPA proposed this section as § 122.40,

"Temporary authorization." It has been
renamed "Temporary permits" to
correspond to its actual function, and to
the scheme of the SDWA, which
requires UIC programs to prohibit any
injection not authorized either by a rule
or a permit. EPA does not view this
section as unlawful or as an attempt to
depart from the statutory scheme, as
contended by one commenter. A
temporary permit is a permit. The
procedures for its issuance, while
different from those for other permits
under this Part, in no way contravene
the SDWA. EPA believes, moreover,
that the stringent and narrow conditions
under which temporary permits, can be
granted not only fill areal need, but will
assure that the injection does not
bndanger drinking water sources..

The issuance of these permits is, of
course, optional with the State Director.
No State which does not wish to issue
temporary permits is 'required to do so
by these regulations.

Numerous commenters expressed
concern that the EPA permitting
procedures have the potential for
creating or contibuting to major delays
in issuing permits. Several stated that
issuance of draft permits is an
unnecessary step in the UIC permitting
process. Others claimed that the
detailed procedures in Part 124 appear
to be excessive in that theyprovide for
unwarranted delays in the permitting
process for oil and gas wells.

EPA evaluated these comments and
found that the permitting time delays
arising from these regulations would not
cause an unwarranted delay except
where new field (wildcat) wells were
involved. If a wildcat operator found oil
he or she might have to delay initial
production in order to secure a UIC
permit to drill an injection well which
conforms with these regulations. -

To avoid any unnecessary delay in
production for new field wildcat wells,
§ 122.40 has been expanded to permit
the Director to issue an emergency
authorization for a new Class II
injection well where a substantial delay
in production of oil or gas resources will

occur unless it is granted. Such
authorization must not result in the
movement of fluids into a USDW. The
authorization is valid only during the
time the permit application is being
processed, provided the application is
submitted within 90 days,-a period EPA
considers more than ample.

§ 122.41 Additional conditions
applicable to all UIC permits.

One commenter noted that the
sequence of permitting steps and
construction for new wells was
confusing in the proposal. EPA agrees
and has moved a paragraph covering
construction requirements into this
section from § § 146.12, 146.22, 146.32
and 146.42; Permits are issued prior to
construction and contain requirements
which governthe construction of -he,
well. Wells must be in compliance with
these requirements before injection
begins. Changes in construction plans
during construction may be approved by
the Director as minor modifications. To
avoid any unnecessary delay in -
production for new field wildcat wells,
§ 122.40 has been expanded to permit
the Director to issue a temporary permit
for an injection well where a.substantial
delay in production of oil or gas
resources will occur unless temporary
authorization is granted to new Class II
,wells. Such permit must not result in the
movement of fluids into a USDW. The
temporary permit is valid only during
the time the permit application is being
processed.

The plugging and abandonment
condition has "been rewritten to cover
the possiblity of conversions of wells to
new uses rather than abandonment.

"-Injectors must notify the Director 180
days in advance of-plans to convert or
abandon a well so. that the Director may
review the plugging and abandonment
procedures or otherwise act to prevent
contamination.

A new requirement has been added
that the permittee retain records on the
nature and composition of injected

,fluids until at least five years after
plugging and abandonment, at which
time the Director may require the
permittee to turn over the records. This
provision is necessary in order to assure
that if contamination of a USDW is
discovered, the Director will have ready
access to records of injected fluids
which might be necessary to trace the
origin and direction of flow of the
contaminating fluids. EPA encourages
the States to establish a system to retain
these records for as long as possible.

§ 122.2 Establishing UlCpermit
conditions.

While § 122.41 itself prescribes permit
conditions, this section prescribes the
manner in which certain types of permit
conditions must be established by the
Director when issuing permits. The
section is also intended to serve as a
complete cross-reference to the
applicable requirements of 40 CFR Part
146, as well as other requirements of
Part 122, Subpart C, which must be
applied through UIC permit Issuance.
Most of the requirements referenced In
this section are actually established
elsewhere, and comments on those
requirements are dealt with in
connection with the sections which
establish them. However, several
requirements established by this section
do not appear elsewhere, and are
discussed below..

Construction requirements and
plugging and abandonment procedures

.are handled the same way. The permit
applicant must develop and submit for
the Director's approval permit
conditions necessary to assure adequate
plugging and abandonment, or testing,
drilling, and construction. The Director
may adopt the proposed conditions or
prescribe other appropriate ones. The
injector is presumably in the best
position to know how these
construction-related requirements can
best bd tailored to the individual well
site. This provision will enable the
Director to take advantage' of that,
expertise, as well as giving the applicant
an opportunity to suggest optimally
efficient permit requirements.

This section also includes financial
responsibility requirements. These were
'proposed as § 122.42(a)(7). The proposal
did not specify a dollar amount for the
performance bond or other instrument,
but each well would have been required
to be covered by a financial
responsibility instrument. A number of
comments were received. Many of these
comments addressed the dollar amounts
of financial responsibility instruments
already required under some State laws,
and suggested that applying these
amounts to each well would shut down
many marginal well operations. In
consideration of these comments, EPA
has revised the regulations to give the
Director clear discretion to approve any
form of financial responsibility which Is
equivalent to a performance bond to
close, plug, hnd abandon the well In a
manner prescribed by the Director.

The Director might conclude, for
example, that the applicant's financial
statement showing large assets
sufficiently proves the applicant's
financial stability and reliability. A

1 i r
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State Director might require an
applicant to set up an escrow account
where authorized by State law (because
of Federal statutes, this alternative is
not open to a Regional Administrator).

Similarly, if the Director requires a
performance bond, he or she may
authorize an owner or operator
controlling a large number of wells to
post a single instrument of financial
responsibility covering all wells within a
State. EPA considered establishing aminimum dollar amount for performance
bonds covering all wells within a State.
This did not appear practicable,
however, for two reasons. First, such a
fixed requirement seemed inconsistent
with the broad discretion granted to the
Director to approve alternative methods
of establishing financial responsibility.
Second, no dollar amount could be
defined which EPA would be confident
would be adequate for all wells under
all circumstances, without being
prohibitively high for most cases. The
costs of plugging and abandonment
range from $1500 for some Class 11 wells
to as much as $30,000440,000 or more
for some Class I wells. In most
situations, EPA believes that a $60,000
bond would be sufficient for an
otherwise financially stable owner or
operator to post for a number of wells
within a State. However, this figure is
only guidance, and the Director is free to
establish a higher or lower figure as
circumstances dictate.

Some commenters contended that a
bond requirement would shut down
marginal and stripper wells. Such wells
are often operated by large multi-
national corporations which should
have no difficulty establishing financial
responsibility absent a bond. For
smaller operators, the Director will be
able to employ a single instrument for
all wells under the operator's control
This authority is expected to reduce the
economic burden to the lowest possible
point consistent with effective
regulation.
§ 122.43 Waiver of requirements by
Director.

Some commenters suggested that
some of the technical requirements of
these regulations are not necessary
when iWection takes place far from any
potential drinking water source and
where the fluids are not likely to migrate
into a USDW. EPA agrees and has
added limited authority to allow the
Director to waive the technical
requirements for operation, monitoring,
and reporting in cases where the radius
of the zone of endangering influence is a
negative number. In cases where
injection does not take place into.
through or above a USDW, the Director

may also waive requirements for area of
review, construction and mechanical
integrity. The Director's fact sheet under
paragraph Cc) should explain not only
the technical basis for the waiver under
this section, but also why compliance
with the requirements would not be
feasible.

Proposed § 122.43 Noncompliance
reporting.

This section has been moved to
Subpart A; § 122.17.
§ 122.44 Corrective action.

This section has been extensively
rewritten both for clarity and substance.
Several commenters objected to the
provision in the proposal that the
Director shall prescribe steps for
corrective action by noting that the
improperly completed wells may be on
property not owned by the permittee.
EPA has determined that no exception
shall be made for situations when
corrective action on a third party's land
is necessary. The Director may still
prescribe such steps, although of course
he or she can not require that a third
party's property rights be violated.
Rather, if an injector can not work out
an agreement with a neighboring
landowner, then the permit may be
terminated or the injection will notbe
authorized. However, an additional
option available to the Director in
setting corrective action requirements
has been emphasized. This consists of
limiting injection pressure, and may
avoid shutting some wells down in
situations where other corrective
actions are impossible because of
conflicting property interests.

The burden and roles of the applicant
or permittee and the Director in
proposing corrective action have been
clarified. The applicant must identify
wells within the area of review. The
applicant may. but is not required to,
include a plan for corrective action in
the application. If no such plan is
included, or if the plan is inadequate,
the Director may request one, or require-
further information. The Director then
places corrective action requirements in
the permit.

Several of the paragraphs in the
proposal covered the handling of
migration of fluids into USDWs
generally rather than covering only
corrective action. These provisions have
been moved into the expanded general
prohibition against movement of fluids
into USDWs, new § 122.-4.

Some commenters suggested that
Frasch wells should be exempted from
corrective action requirements because
economics preclude leaks in such wells.
If these commenters are correct, and no

leaks are found, then corrective action
would of course not be required for
existing wells (See 40 CFR Part 146
Subpart D).
§ 122.45 Requirementsfor wells
managing hazardous waste.

This section is intended to integrate
the requirements of these regulations
with those issued under RCRA for
hazardous waste management facilities.
RCRA prohibits disposal of hazardous
wastes except at facilities which are
permitted under RCRA. In order to avoid
needless duplicative regulation of the
same disposal actions under two
statutes, Subpart B of this Part
establishes under RCRA a permit by
rule for UIC wells which hold final
permits under an approved State UIC
program, or a federal program. The two
programs should be consistent, however.
Accordingly, this section establishes
requirements similar to those under
RCRA, but adapts those requirements to
the particular circumstances of injection
wells.

The manifest system has been
adopted without change. However,
financial responsibility for UIC facilities
differs from that for RCRA-permitted
facilities. EPA believes that the
circumstances are fundamentally
different. A properly sited, designed and
operated Class I disposal well offers
little risk of leakage and contamination
during the period of injection. Thus the
primary purpose of financial
responsibility is to ensure proper
plugging and abandonment. EPA
believes this can be done more simply
for UIC wells than for RCRA facilities
and has accordingly left the Director
broad flexibility. Similarly, plugging and
abandonment for a UIC well is
dissimilar to closure for a RCRA facility.
Plugging and abandonment is as dose
as can be obtained to assurance that
fluids will not migrate and contaminate
drinking water sources. For a UIC Class
I well, observance of proper operating
and pressure monitoring practices

,provide assurance against migration and
contamination of USDWs. After the well
is plugged, the plugging operation leaves
an impermeable barrier between the
injection zone and any USDW. Thus
post-closure monitoring wells and other
post-closure maintenance required
under RCRA are unnecessary. For a
HWM facility, closure is only the
beginning of necessary extensive post-
closure monitoring and protection. Thus
plugging and abandonment is all that
these regulations require of wells
injecting hazardous waste. However,
completion of required procedures must
be certified by an independent
registered professional engineer. RCRA

33335



Federal Register / Vol. 45, No. 98' / Monday, May 19, 1980 / Rules and Regulations

notification and trUaining requirements
apply without change to UIC wells.

Other UIC program requirements are'
equivalent to their RCRA counterparts.
For example, owners or operators of
Class I wells are required to analyze
injected fluids often enough to yield
representative data on its
characteristics (§ 146.13(b)(1)). They
must regularly monitor and report to the
Director injection pressure, flow rate
and volume, annular pressure, and any
other information which might indicate
movement of fluids out of the injection
zone (§ 146.13(c)). If the well leaks or
otherwise causes movement of fluids
into USDWs, it must be repaired. To the
extent that these wells present the
hazards of explosion or other sudden
incidents requiring emergency
equipment or contingency plans under
RCRA, these hazards will be associated
with surface facilities, which continue to
be subject to RCRA even though they
are at the site of an injection well.

In order to assure prompt application
of controls under the UIC program,
owners and operators of UIC wells
injecting hazardous wastes must apply
for a permit within six months of
program approval.

Subpart D-Additional Requirements for
NPDES Program

Subpart D of Part 122 contains
requirements which are for the most
part identical to those in Part 122 of the
,final NPDES regulations, published on
June 7,1979 (44 FR 32854). Subpart D
also contains the deadlines for request
for variances from effluent limitations
(previously in § 124.51 of the NPDES
regulations). The Agency received a
large volume of comments on these
provisions. Many of these comments
either repeated or incorporated by
reference the comments previously
made on the NPDES regulations which
Became final on June 7,1979. EPA feels
that comments that were made during
the comment period for the June 7, 1979,
regulation have been adequately -
considered and addressed in the
preamble to those regulations. EPA has
considered only those comments on the
NPDES regulations which raised new
issues. Some changes have been made
as a result of comments and of
consolidation, as discussed below.

Subpart D now incorporates
regulations proposed separately on June
14, 1979 (44 FR 34393). The incorporated
regulations accompanied the draft
consolidation application forms (44 FR
34346) and are intended to improve
control of toxic pollutant discharges
under the NPDES program. Changes
from the proposal include specification
of the contents of the new NPDES

application form, new duties to report
certain pollutants, and accompanying
requirements for establishing permit
conditions. The regulations appear now
in §§ 122.53,122.62,122.63, and
Appendix D, and. are discussed in detail
in the preamble to the final consolidated
application forms published elsewhere
in today's Federal Register. The major
changes from the proposal are
summarized in this preamble in the
appropriate sections.

§ 122.51 Purpose and scope.

EPA has expanded § 122.51, Purpose
and scope, to include proposed §§ 122.62
(Law authorizing NPDES permits) and
122.63 (Exclusions). The new section, in
line with other subparts, contains a
paragraph outlining the scope of the
NPDES permit program..The "specific
inclusions" list discharges that require
NPDES permits, although the list is not
exclusive.

EPA has added a new "specific
exclusion," § 122.51(c)(2)(iv), which
deals with the need to discharge
chemicals and other materials to counter
the effects of sudden hazardous
discharges. The provision exempts any
'discharge made in compliance with the
instructions of an On-Scene .
Coordinator. The Coordinator is a
Federal official designated by EPA or
the U.S. Coast Guard to direct Federal
discharge removal efforts at the scene of
an oil or hazardous substance discharge
according to Regional Contingency
Plans. The exemption is necessary
because the NPDES permit-process is
inappropriate for discharges required by
aTederal official in this context.

Another new exclusion,
§ 122.51(c)(vi), lists return flows from
irrigated agriculture as exempt from the
NPDES permit requirement. This does
not represent a change inpolicy; ,
irrigation return flows are also excluded
from the definition of point source in
these and the prior final NPDES
regulations as required by section
502(14) of CWA. It is added here for

.clarity.

§ 122.52 Prohibitions.

Proposed § 122.67(i) (now § 122.52(i))
included the terms "effluent limitation
segment" and "water quality segment,"
which were defined in 40 CFR'§ 130.2
(a)(1)-and (a)(2). Because those
regulations have been superseded, we
have deleted the two terms. The
provision now implements section
303(d) and 303(e) of CWA by prohibiting
permits for a new source or new
discharger if its discharge will cause or
contribute to the violation of a water
quality standard. A new source or new
discharger proposing to discharge into a

water segment that does not now meet
water quality standards or Is not
expected to meet those standards even
after the application of the effluent
limitations required by section
301(b)(1)(A) and 301(b)(1)(B) of CWA,
and for which a pollutant load
allocation has been performed, may
receive a permit If it shows that
sufficient pollutant load allocations to
allow for the discharge remain and that
existing dischargers into the segment are
subject to compliance schedules
designed to eliminate the segment's
noncompliance with water quality
standards.

Many commenters observed that no
criteria were provided by the Agency for
determining "entitlement" to pollutant
load allocations. Upon reconsideration,
we agree that it would be almost
impossible to prove "entitlement;" thus,
we have deleted the requirement that
the applicant demonstrate the facility's
entitlement to the remaining pollutant
load allocation. In addition, the
requirement that a discharger
demonstrate, at the time of applying for
a permit, that there are sufficient
remaining pollutant load allocations to
allow for the discharge has been
changed to allow the demonstration to
be mad& at any time before the close of
the public comment period. This change
was made in response to comments that
compliance with the proposed regulation
would be unduly burdensome and that
'the information necessary to make the
required demonstration, in many cases,
would not be readily available to the
discharger at the time of application.
§ 122.53 Application for a permit.

(1] New application requirement.
Proposed § 122.64(b) required existing
permittees to submit a new application
automatically when certain facility
changes would either result in new or
substantially increased discharges or a
change in the nature of the discharge, or
violate the conditions of the permit.
Commenters argued that this would be
unduly burdensome because of the
detailed testing requirements which are
likely to be a part of the new
consolidated application forms. EPA
agrees that this subparagraph Is
unnecessary for three reasons: (1) the
regulations now require the permittee to
notify the Director of planned
alterations or additions to the permitted
facility as soon as possible
(§ 122.7(l)(1)); (2) application-based
notification requirements have been
established for toxic pollutants
(§ 122.61(a)) and (3) § 124.5 gives the
Director authority to request an updated
application from the permittee, if
necessary, where cause exists to modify
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or revoke and reissue a permit. Thus,
this subparagraph has been deleted.

(2) Final § 122.53(c) phases in the new
application requirements which have
been promulgated today. (see
§ § 122.4(d), 122.53(d) and 122.53(e)) for
existing dischargers other than POTWs.
These new requirements apply to (1) any
such discharger whose existing permit
expires after November 30, 1980 and (2)
any such discharger whose permit
expires on or before November 30,1980
but who has not submitted an
application prior to April 30,1980, the
approximate date these regulations
become public. The reason for
distinguishing between these two groups
is discussed below:

The schedule for phasing in the new
application requirements has been set
after consideration of several factors.
On one hand, it is desirable to make the
requirements effective as early as
possible so that the newly-required
information on toxic discharges is made
available to permit writers. On the other
hand, as some commenters have noted,
applicants must have ample time to
sample and analyze their waste streams
for toxic pollutants. A further
consideration is the effect of § 122.10(b)
of the final NPDES regulations (now
incorporated, with changes, into
§ 122.53(c)). The regulation (proposed in
the consolidated permit regulations as
§ 122.64(b)) required applicants for EPA-
issued permits to reapply at least 180
days prior to permit expiration. (Many
NPDES States have similar rules.] Thus
permittees whose permits are due to
expire before November 30,1980 had to
submit applications to EPA by June 3,
1980. It would be unfair to require
dischargers in this group who have
already applied to apply once again for
the same permit.

Based upon the above considerations,
EPA decided to phase in the new
application requirements beginning with
those dischargers whose permits expire
after approximately six months from
when these regulations are promulgated.
i.e., after November 30,1980. Applicants
whose permits expire before that date
will in most cases have already applied
under the old requirements. They need
not reapply except that those whose
permits expire before November 30,
1980, but who have.not yet applied by
April 30,1980 are required to apply
under the new requirements.

Dischargers whose permits expire
after November 30,1980"must comply
with the new application requirements,
even if they have already applied for
permit renewal. It would be
inappropriate to exclude these
applicants from the new requirements

simply because they have submitted
applications unusually early.

To allow applicants sufficient time to
apply under the new requirements, EPA
is temporarily relaxing its general
requirements that applicants submit
applications at least 180 days before
permit expiration. The rule will initially
be waived and then gradually phased
back in accordance with the table in
§ 122.53[c).

EPA recognizes that in some
situations, despite the relaxation of the
180-day rule, some applicants may not
be able to sample and analyze their
waste streams and submit the results by,
the application deadlines. Therefore,
applicants whose permits expire before
June 1,1981 may apply for time
extensions to submit that data.
However, the extension must be limited
to a maximum of six months and must
not go beyond June 30,1981. These
limitations are necessary to ensure that
permit issuance and compliance will
meet the statutory July 1,1984 deadline
of CWA section 301(b).

(2) Information requirements. Section
122.53(d) lists the information which
existing industrial NPDES permit
applicahts must supply to the Director in
addition to the information listed in
§ 122.4(d). Dischargers applying to EPA
for their permits will supply this
information on Form 2c of the
consolidated application forms.
Dischargers applying to States for
permits will use State application forms,
which may be different from EPA's foarm
however, § 123.7[d) requires State forms
to include at least the information listed
in § 122.53(d).

Additions to § 122.53 were proposed
along with a public notice of the draft
consolidated permit application forms
as Part Ell of the June 14,1979 Federal
Register (44 FR 34393, 34346). A detailed
discussion of the significant comments
received on the proposal and EPA's
responses appears in the preamble to
the public notice of the consolidated
application forms published elsewhere
in today's Federal Register. The major
changes from the proposal are
summarized as follows:

(i) The sections of the regulations
listing information to be provided by all
applicants have been moved to Subpart
A of Part 122, discussed above at
§ 122.4(d).

(ii) A new paragraph has been added
(§ 122.53(d)(1)) which requires
applicants to list the latitude and
longitude of each outfall and the name
of the receiving water.

(iii) The requirement for submission of
a line drawing with a water balance
(§ 122.53(d)(2), proposed as
§ 122.64(d)(9)) has been modified to

indicate that flows may be estimated
and that multiple operations may be
indicated as a single unit. Also, when a
water balance cannot be determined,
applicants may provide a pictorial
description of thesource, use, and
treatment of water.

(iv) The requirement to describe flow,
processes contributing wastewater, and
treatment units (§ 122.53(d)(3), proposed
as § 122.64(d)(10) and (14)) has been
simplified by deleting the requirement
for reporting maximum flows for types
of wastewater, including storm runoff.
The new subparagraph also states
processes may be described in general
terms. Two requirements have also been
added: applicants must list the average
flow of wastewater contributed by each
process, and privately-owned treatmeat
works must identify all users (see
further discussion contained in the
lireamble to the consolidated
application form in today's Federal
Register.

(v) The requirement to list the
production or other measure of
operation (e.g., raw materials consumed,
products manufactured) used in any
applicable effluent guideline,
(§ 122.53(d)(5), proposed § 122.64(d)(8)).
has been modified to require listing of
only a maximum measure of actual
production as required by § 122.63(d)(2).

(vi) The analytical testing
requirements have been modified in a
number of ways (§ 122.53(d](7),
proposed § 122.64(d](16)):

1. The list of pollutants
=§ 1Z2.53(d)[7)[i)) for which all

applicants must test now includes
ammonia, and no longer includes
cyanide, total phenols, and total
Kjeldahl nitrogen.

2. The list of organic toxic pollutants
for which primary industries must test in
process wastewater has been specified
for each of the 34 primary categories
(see Table II in Appendix D to Part 122,
Subpart D). (In the case of 23,7,8
tetrachlorodibenzo-p-dioxin. (TCDD),
the testing requirement depends on the
applicant's use or production of a
specific list of chemicals potentially
contaminated with TCDD.] The organic
toxic pollutants are specified by the four
fractions testedby the Gas
Chromotography/Mass Spectrometry
analytical method. All primary
applicants must test for cyanide, total
phenols, and the metals on the toxics
list. Also, all applicants must test for
any toxic pollutant they expect to be
present.

3. The list of pollutants for which
applicants must indicate expected
presence or absence now includes total
organic nitrogen, and no longer includes
ammonia, asbestos, or additional
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pesticides (see Table IV in Appendix D
to Part 122, Subpart D). Also, applicants
who indicate that a pollutant on this list
(which includes all of the toxic
pollutants except asbestos) is present
must now test for that pollutant, while
the proposal allowed an estimate.

4. A list has been added of pollutants
for which applicants must indicate the
reasons for the presence of any
\expected pollutants (see Table V in
Appendix D to Part 122, Subpart D). This
list includes asbestos and 73 hazardous
substances.

(vii] A paragraph has been added
(§ 122.53(d)(8)) which exempts
applicants qualifying as small
businesses from submitting analyses for
any organic toxic pollutants.

(viii) A paragraph has been added
(§ 122.53(d)(9) and (10)) requiring
applicants to: (1) lisf any toxic
pollutants which they use or
manufacture; and (2) describe any
discharges of pollutants they expect.to
exceed the maximum values reported
through testing.

(ix) The requirements concerning Best
Management Practices (BMP) plans and
potential discharges of toxic pollutants
or hazardous substances not through
outfalls has been deleted (proposed
§ 122.64(d)(12) and (13)].

(x) The paragraph requiring reporting
of additional chemical testing results
has been deleted (proposed
§ 122.64(d)(18)).

(xi) The paragraph allowing
applicants the option of reporting
information to obtain exclusions from.
the requirements and penalties of
section 311 of CWA has been deleted
(proposed § 122.64(d)(19)).

(xii) The requirement to report any
previous biological t.oxicity-tests
(proposed § 122.64(d)(18), how
§ 122.53(d)(11)) has been modified to
delete the requirement to report the
results of the test.

(xiii) The requirement to report the
identity of laboratories performing any
reported analyses (§ 122.53(d)(12)), has
been added, and modified to require
identification of which pollutants were
analyzed by the laboratories.

(xiv) The paragraph allowing the
Director to require additional
information from an applicant (proposed
§ 122.64(d)(20], now § 122.53(d)(13)) has
been modified by adding the word
"reasonably."

Section 122.53(e) deals with
concentrated animal feeding operations
and aquatic animal production facilities.
It lists the information which permit
applicants must supply to the Director in
addition to the information listed in .
§ 122.4(d). Applicants applying to EPA
for. their permits will supply this,

information on Form 2b of the
consolidated application forms.
Applicants applyirig to States for
permits will use State application forms,
which may be different from EPA's form;
however, § 123.7(d) requires-State forms
to include at least the ihformation listed
in § 122.53(e).

Form 2b was published as a part of
the public notice of the draft
consolidated permit application forms,
in Part I of the June 14, 1979 Federal
Register (44 FR 34346). However, the
corresponding regulations were
inadvertently omitted from the proposed
application regulations (44 FR 39393,
June 14, 1979). The final regulations
correspond to the final Form 2b, which
is published elsewhere in today's
Federal Register, the comments received
and the changes made are discussed as
a part of that preamble. The regulations
require applicants to provide the
following information:

(i) For concentrated animal feeding
operations, a description of the size of
the operation! and of the waste control
'system.

(ii) For concentrated aquatic animal
production facilities, a description of the
water use and of the size of the
operation.

Two paragraphs have been added to
§ 122.53, but are now reserved for future

- publication of the application
requirements for POTWs and for new
sources. This material will be proposed
during the summer of 1980 (§ 122.53(f)
and (g)].

(4) New source applications and
variance requests. Certain requirements
from Part 124 of the final NPDES
regulations for applications from new
sources and requests for variances were
moved to the application section of Part
122, Subpart D in the proposal. Final
§§ 122.53(h), (i), j), and.(k) include these
requirements with some rewording, but
no substantive changes. Also, the
definition of variance in § 122.3 has
been amended to include all
modifications and variances specifically
authorized by the Clean Water Act. •
Therefore, the term "variance" can be
used for all permit conditions based on
these CWA provisions, and the term
"modification" reserved for permit
modifications under § 124.5.

Final § 122.53(k) now specifically
allows the draft or final permit to
contain, along with the applicable
limitation, the alternative limitations
which may become effective
automatically upon grant of the
variance.

§ 122.54 and § 122.55 Concentrated
animalfeeding operations and
concentrated aquatic animal production
facilities.

The detailed criteria for determining
whether facilities are "concentrated
animal feeding operations," (§ 122.54,
proposed § 122.76), or "concentrated
aquatic animal production facilities,"
(§ 122.55, proposed § 122.77) required to
obtain permits, have been moved from
the text and placed In Appendices B and
C, respectively, to allow smoother
reading of the regulations.

§ 122.57 Separate storm sewers.

Section 122.57(b) (proposed
§ 122.79(b)) defines a "separate storm
sewer".as a conveyance used primarily
for collecting storm water runoff, which
is either located in an urbanized area or
designated (normally because It is a
significant contributor of pollution) as a
separate storm sewer. EPA does not
consider storm sewers which do not fall
under-this definition (i.e., rural storm
sewers or those not designated) to be
point sources subject to NPDES permit
requirements unless the storm water
runoff is contaminated (see
§ 122.57(b)(3)). The former NPDES
regulations had a comment to that
effect, see 40 CFR § 125.52(a)(1).
Because we did not repeat the language
of the comment In the June 7,1979
revised NPDES regulations or In the Juno
14, 1979 proposed consolidated
regulations, commenters asked whether
EPA was changing its policy. To make
clear that we are not changing our
policy, a sentence has been added
(§ 122.57(b)(21) stating that such storm
sewers are not point sources.

§ 122.59 Generalpermits.
EPA has rewritten and reorganized

the general permits section (proposed
§ 122.82) for clarity and to make minor
changes. First, the "General Permit
Program Area (GPPA)" has been
eliminated because this entity, along
with its procedural trappings, served no
purpose which could not be served
equally well simply by the area
described in the permit. Second, the
proposal stated that the general permit
program area could be "reviewed" If
necessary to address water quality
problems. The general permit can be
modified for any of the causes listed in
§ 122.15 that apply to all permits.
Information indicating unacceptable
cumulative impacts now appears as an
example of information which Is cause
for modifying a permit under
§ 122.15(a)(2) and applies as well to
general and area permits under the State
404 programs and UIC programs,
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Third, the procedure for EPA
Headquarters review of EPA issued
draft general permits, proposed in
§ 124.7(a)(2) and the comment following
§ 122.82(a), has been shortened to allow
EPA 30 days rather than 90 to review
and raise objections to the draft permit
(final § 124.58).

Fourth, the proposal (§ 122.83(e)(2))
stated that the Director could revoke a
general permit as it applied to an
individual discharger and require that
discharger to obtain an individual
permit, but EPA could do this only after
an on-site inspection. The requirement
for an on-site inspection has been
deleted because the causes for requiring
ari individual permit (examples are
listed in § 122.59(b)(2)(i)) can be
adequately determined without an
inspection.

Fifth, the sources other than separate
storm sewers that may be covered by a
general permit are no longer limited to
"minor" sources, so long as the category
specified in the permit meets the
requirements of § 122.59(a)(2).

Finally, § 122.59(b)(2)(iv) clarifies that
the general permit automatically
terminates on the effective date of an
individual permit.

§ 122.60 Additional conditions
applicable to all NPDES permits.

§ 122.60(a)(1) states the duty of the
permittee to comply with toxic effluent
standards or prohibitions regardless of
whether they appear in the permit. This
requirement formerly appeared as a
comment to proposed § 122.68(b).

Section 122.60(b) (proposed
§ 122.68(e)): The proposal required a
permittee to control production and all
discharges upon reduction, loss, or
failure of the treatment facility, until the
facility is restored or an alternate
method of treatment provided. Some
commenters argued that this
requirement to control both production
and discharges was burdensome and
that some flexibility should be allowed
based on the degree of noncompliance.
EPA agrees in part and has revised
§ 122.60(b) to require a permittee to
control either production or all
discharges rather than both. However, if
the circumstances warrant the permittee
may still be required to control both
production and all discharges.

Portions of paragraphs (d) through (h)
of proposed § 122.71 have been moved
to § 122.60. These monitoring
requirements are mandatory for all
permittees and as such properly appear
in the standard NPDES permit
conditions. They are discussed under
§ 122.62(i) below.

Section 122.60(f) contains the 24-hour
repprting requirements for NPDES. This

paragraph is intended to coordinate
with the reporting requirements under
§ 122.7(1). The proposal required 24-hour
reporting of unanticipated bypasses if
the permittee wished for the bypass not
to be "prohibited." This requirement has
been coordinated with the 24-hour
reporting duties and therefore now
applies in all instances regardless of'
whether the bypass will be "prohibited."
Similarly, in the proposal upsets only
had to be reported if the permittee
wished to establish an affirmative
defense to an enforcement action for
noncompliance. This 24-hour reporting
duty has now also been coordinated
with the other 24-hour reporting duties
and is mandatory in all Instances where
the upset causes any effluent limitation
in the permit to be violated. Finally, the
Director may now specify in the permit
any other pollutant which he or she
wishes to be reported within 24 hours if
a maximum daily discharge limitation is
violated.

Section 122.60(g) contains provisions
covering bypass. The paragraph has
been extensively redrafted for clarity. In
general, the paragraph now clarifies that
bypass which causes violation of
effluent limitations is prohibited; the
proposal appeared to place the
presumption in favor of approval of a
bypass. Consequently, ten day advance
notice of any anticipated bypass which
may violate effluent limitations is now a
requirement in all cases, and not simply
an optional mechanism for obtaining"approval" of an otherwise prohibited
bypass. Similarly, EPA has deleted the
statement in proposed § 122.68(c)(3) that
"if there is any doubt" as to the
necessity for the discharge, enforcement
action may be taken. Finally, the
reorganized section clarifies the
applicability of the requirement that
backup equipment be available to
prevent bypass. In general, bypass will
not be excused except in extreme
situations, and the lack of adequate
backup equipment for downtime periods
will not be a defense unless the
permittee could not have anticipated the
need for such equipment at the time the
facility was constructed. Similarly,
although in general bypass which does
not exceed effluent limitations is not
prohibited, this is true only if the bypass
also was necessary for essential
maintenance.

§ 122.61 Additional conditions
applicable to specified categories of
NPDES permits.

(1) Section 122.61(a) requires existing
industrial permittees to notify the
Director when some activity has
occurred or will occur, causing them to
discharge toxic pollutants at a level

exceeding five times the level reported
in the permit application. Permittees
must also notify the Director if they
begin to use or manufacture a toxic
pollutant which they did not report in
the permit application. This requirement
has been changed from the proposal
(§ 122.68(a) in Part III of the June 14.
1979 Federal Register (44 FR 34393)]
which established permit limits at five
times the reported level or detection
limit. In response to a large number of
comments on this section. EPA has
changed its approach towards
controlling pollutants not limited in
permits. A detailed discussion of the
new section and the comments received
on the proposal appears elsewhere in
today's Federal Register in the preamble
to the public notice of the consolidated
application forms.

(2) Section 122.61(b) specifies
conditions applicable to all POTWs.
They were proposed as § 122.69(d](1). in
the section titled "Applicable
limitations, standards, prohibitions, and
conditions." Rather than leaving them as
requirements for permit writers to
specify on a case-by-case basis, they
were moved, without substantive
change, to this section because they are
applicable to all POTWs.

§ 122.62 Establishing NPDESpermit
conditions.

(1) We have divided proposed
§ 122.69(a), which listed required
limitations, into two paragraphs,
§ 122.62(a) and (b). Section 122.62(a)
contains requirements for technology-
based limitations, to be imposed either
on the basis of guidelines or case-by-
case under § 125.3. It also specifies
requirements concerning new source
performance standards which were
proposed as § 122.69(c).

(2) Section 122.62(c) modifies the
proposed § 122.69(b) by deleting the four
dates in proposed Appendix A
(September 30 and December 31,1980
and March 31 and June 30,1981) and
replacing them by a single date
identified in the text of § 122.62(c),
which is June 30,1981. Any permit
issued on or before June 30,1981 to any
dischargers in an industrial category
listed in Appendix A must contain a
reopener clause as provided in this
section. This will ensure incorporation
of the requirements of effluent
guidelines into permits issued to these
dischargers. Any permit issued after
June 30,1981 to these dischargers must
meet the requirements of sections
301(b)(2) (A). (C), (D), (E). and (F) of the
Clean Water Act, whether or not
applicable effluent limitation guidelines
have been promulgated for those
industries.
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The effect of the revision from the
proposalis to extend the time during
which permit writers may wait for
promulgation of guidelines before
'writing permits requiring BAT and BCT.
This change has been made for several
reasons.

First, many-commenters expressed
concern that in the absence of -
guidelines, perhmit writers would begin
setting BAT limits on a case-by-case
basis, resulting in a lack of uniformity.
As a solution, two commenters
supported allowing the permitting
authority to extend expired permits until
applicable guidelines are promulgated.

The dates in proposed Appendix A
were derived by-adding 18 months to the
effluent guideline promulgation dates set
in the original NRDC Consent Decree.
Due to the enormity of the task, it
became evident that EPA -would not be
able to meet that ambitious schedule.
Therefore, the promulgation dates were
delayed substantially in the modified
Consent Decree on March 9, 1979.
Furthermore, a moderate slippage
beyond the new deadlines is likely for
some industries. As a result; some
guidelines will be promulgated after the
applicable dates in proposed Appendix
A.,

To maximize the usage of effluent
guidelines by permit writers, the
September 30 and December 31, 1980
and March 31, 1981 dates in proposed
Appendix A have all been extended to -

June 30,1981 in the final regulations.
Due to the statutory deadline of July 1,
1984, the June 30,1981 date is th& latest
date by which it would'be reasonable to
wait for promulgation of guidelines.
After that date, permits must require
compliarfce with sections.301(b)(2) (A),
(C), (D), (E), and (F) of CWA, whether or
not guidelines have been promulgated.

In conjunction with revising the
expiration dates for short-term BPT
permits, EPA is revising one other
aspect of its second round permits
policy. On page 25 of "Policies and
Guidance for Issuing the Second Round
of NPDES Permits to Industrial
Dischargers" (July 1978), EPA directed
EPA Regional offices to issue only short-
term permit to primary industries
unless BAT guidelines for toxics were
promulgated. (States were allowed to
issue long-term permits with reopener
clauses, provided that the.permits
required BAT and BCT, based upon-best
enginelering judgment). EPA is now
rescinding this directive.

As of today, EPA permit writers may
issue long-term permits to primary
industries even if guidelines have not
yet been promulgated, provided that the
permits require BAT and BCT and
contain reopener clauses. The reason for

this change is that the July 1, 1984
deadline for compliance -with BAT and
BCT is two years closer than it was
when the Second Round Permit Policy
was written. In some situations (for
example, when the applicable guideline
is not likely to be promulgated by July
1981) it may be appropriate to issue a
long-term BAT permit, rather than to
issue a short-term permit for a very
short period of time and then issue a
long-term permit soon afterwards.

In general, EPA continues to
encourage EPA (as well as State) permit
writers to issue short-term permits (or,
where necessary, extend them
administratively under section 558(c) of
the Adniinistrative Procedures Act or
analogous State law) to primary
industry dischargers until BAT
guidelines are promulgated or until July
1, 1981 (see § 122.53(c)). However, EPA
permit writers are now being given the
same flexibility as State permit writers
have had to issue long-term BAT and
BCT permits, based on best engineering.
judgment, in appropriate circumstances.

- The proposal also required the
reopened permit to be modified to
include "any other requirements of
CWA then applicable,".and stated that
the reopened permit could be "modified
or, alternatively, revoked and reissued."
Theseprovisions are inconsistent with
the provisions of § 122.15 and, because
they are not required by paragraph 10 of
the NRDC v. Train settlement -
agreement, they have been deleted. The
reopener clause now requires that "the-
permit shall be modified or revoked and
:reissued to conform to that effluent
standard or limitation."

(3) Section 122.62(d) (proposed
§ 122.69(f)) lists water quality standards
and State Tequirements.in addition to or
more stringent than technology-based
standards or limitations. Proposed
§ 122.69(f)(10), which included
technology-based limitations on
pollutants not limited in guidelines, has
beeri deleted from this paragraph,
because such limitations are now
covered by expanded § 122.6?(a).

In response to a comment that
proposed § 122.69(f)(3) was overbroad,
EPA has amended § 122.62(d)(3) to
provide that an NPDES permit will not
include more stringefit conditions of a
State certification which has been
stayed by a court of competent
jurisdiction or by an appropriate State
agency. EPA will inblude in the permit,
however, any more stringent conditions
necessary to-meet EPA's obligation
under § 301(b)(1)(C) of CWA.

(4) Section 122.62(e) requires permits
to contain limits controlling all toxic
pollutants which either are reported at
levels exceeding BAT or are used or

manufactured at the facility. Limits may
be placed directly on these toxic
pollutants, or indirectly on other
pollutants if those limits will result in
equivalent treatment of the toxic
pollutants. This provision is included in
the final regulations as a result of a
change in the Agency's approach toward
controlling pollutants not limited In
permits. In the preamble to the
regulations proposed in Part III of the
June 14, 1979 Federal Register (44 FR
34393), EPA expressed the policy that
permits should control all significant
pollutants, and that the proposed
application-based limit (proposed
§ 122.68(a)] was designed only to control
unexpected pollutants. In response to a
large number of comments, EPA now
distinguishes between pollutants that
should be controlled by the permit and
all other pollutants, which are regulated
only by the requirement that permittees
notify the Director when their discharge
does or will exceed five times the
reported level or detection limit of toxic
pollutants (§ 122.61(a)). A more detailed
discussion of these regulations appears
elsewhere in today's Federal Register, in
the preamble to the public notice of the
consolidated application forms.

(5) Section 122.62(g) is a new
provision which requires permit writers
to specify which pollutants will require
24-hour notice under § 122.60(b(3) to the
Director when their maximum daily
discharge limitations are violated. This
is a change from the proposal
(§ 122.11(h)) which required 24-hour
reporting for toxic pollutants and
hazardous substances, Because In some
cases toxic pollutants and hazardous
substances will be controlled by limits
on other pollutants, permit writers must
be able to rbquire 24-hour reporting for
these other pollutants. In addition, the
Director may specify any other pollutant
as one which must be reported If a
maximum daily discharge limitation is
exceeded.

(6) Section 122.62(h) specifies that
NPDES permit durations must comply
with § -122.64. All provisions of Subpart
D which contain requirements for how
permits must be written are cross-
referenced in section 122.62.

(7) Monitoring. Section 122.62(i)
(proposed § 122.71) specifies the
monitoring requirements that must be
placed in NPDES permits. Proposed
§ 122.71, "NPDES requirements for
recording and reporting of monitoring
reports" (sic) has been deleted and its
provisions placed in this section and
§§ 122.7 and 122.60 to conform to the
organization of the consolidated
regulations. The requirement to report
all monitoring and the statements of the
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potential liability for falsifying
monitoring results under the Clean'
Water Act have been moved to final
§ 122.60 (conditions applicable to all
NPDES permits), with only minor
wording changes.

Proposed § 122.71(d) is deleted from
the final regulations. This provision
encouraged permittees to request that
additional monitoring requirements be
placed in their permits when they felt
that the conditions in their draft permits
were not sufficient to yield
representative data. It was deleted
because section (g) of proposed § 122.71
(retained with minor wording changes
as § 122.60(f)(2)) required that
permittees use all monitoring results in
calculating compliance with permit
limits, including any results from
monitoring more frequently than
required by the permit. Therefore,
permittees may undertake additional
monitoring to yield more representative
results without requesting permit
modifications. (The general requirement
that monitoring be representative now
appears in § 122.7, applicable to all
programs).

Other provisions of proposed § 122.71
appear in final § 122.62(i). Certain
changes have been made in this
paragraph to correspond to the Agency's
policy concerning the use of test
methods which are approved under 40
CFR Part 136 and which are used in the
development of effluent standards and
limitations. Specifically, the final
regulations state that permits must
require monitoring using test methods
approved under 40 CFR Part 136, for all
pollutants having approved test
methods, and that permits must specify
a test method to be used in monitoring
for pollutants not having approved test
methods. (Approved test methods
include any alternate test method
approved by the procedures in 40 CFR
Part 136; therefore the additional
language in proposed § 122.71(b)(1) is
unnecessary and is deleted.) The major"
change from the proposal is the deletion
of the requirement that the Director
specify monitoring test methods to
correspond to the test methods used in
developing effluent limitations,
proposed § 122.71(b)(3) and (4). This
requirement has been deleted because it
is not always appropriate to constrain
the choice of monitoring methods to
those used in developing effluent
guidelines. Additional provisions in the
proposal which required the permit to
specify any test methods and sampling
frequency required by standards or
guidelines (proposed §§ 122.71(b)(3), (4),
and 122.71(c)) have been deleted
because the general requirements of

§ 122.62 that permits correspond to
standards and guidelines will ensure
that these requirements (which are
unusual in standards and guidelines)
will be incorporated into the permit.

The final regulations retain the
proposed provision allowing the
Director to specify monitoring
requirements for pollutants reported in
the application form but not limited in
the permit. The proposal appeared in
Part III of the June 14, 1979 Federal
Register (44 FR 34393) as a part of the
proposed consolidated application
forms. Final § 122.62(i)(1)(iii) retains the
provision as one example of additional
monitoring requirements the Director
may specify in the permit.

The requirement for specifying in
permits a schedule for submitting
monitoring results, alluded to In
proposed § 122.14(d) but inadvertently
dropped from proposed Subart D, now
appears in § 122.62(i)(2) and follows the
requirement that the minimum frequency
be once per year, with certain
discharges requiring more frequent
reporting, as in the final NPDES
regulations published on June 7,1979
(§ 122.23(a), 44 FR 32910).

(8) Section 122.62(j) contains the
requirement for permits to require a
pretreatment program from POTWs.
Minor wording changes have been made
from proposed § 122.69(d). Other parts
of proposed § 122.69(d) are incorporated
in § 122.61(b).

(9) Best management practices. The
comment following the requirement for
permits to contain management
practices (proposed § 122.69(g), now
§ 122.62(k)) has been deleted as
unnecessary; however, the examples of
management practices are still
applicable. It should be noted that
separate requirements for developing a
Best Management Practices program are
contained in Part 125, Subpart K.

(10) "Anti-backsliding. "Proposed
§ 122.68(i) (now § 122.621)) reflects
EPA's "anti-backsliding policy" as
initially modified in the NPDES
regulations. This policy prohibits the
renewal or reissuance of NPDES permits
containing interim effluent limitations
less stringent than those imposed in the
previous permit. The three exceptions
applied only when both (1) the previous
permit limitations were made on a case-
by-case basis under section 402(a)(1) of
CWA in the absence of promulgated
effluent guidelines, and when (2) the
subsequently promulgated effluent
guidelines were less stringent.
Numerous comments were received
asserting that the provision was unduly
restrictive. One commenter noted that
the proposed regulation could be
construed to "lock" dischargers into

maintaining a fixed treatment efficiency
even when maintenance of that
efficiency level was not necessary to
comply with appllcable effluent
guidelines. EPA reconsidered the "anti-
backsliding" rule and has added two
new exceptions. The first, § 122.62(l)(4).
explicitly states what was implicit
before: less stringent limitations may be
appropriate when there has been a
material and substantial change in the
circumstances on which the previous
permit was based which would
constitute grounds for permit
modification or revocation and
reissuance. The second new exception
to the rule, § 122.621)(5), allows
reducing permit limitations to
correspond to subsequently-
promulgated guideline limitations when
increased production significantly'
reduces treatment efficiency. This
exception will, in effect, allow
dischargers that have constructed
treatment facilities which are capable of
treating increased discharges resulting
from a substantial increase in
production to take advantage of this
"banked" treatment efficiency as long as
doing so will still allow them to meet
permit limits based on subsequently
promulgated effluent guidelines.

(11) Privately owned treatment works.
Discharges of pollutants are within the
jurisdiction of CWA whether they are
made directly or indirectly into
navigable waters. See United States v.
Granite State Packing Co., 343 F. Supp.
57 (D.N.H. 1972), aff'd. 470 F.2d 303 (1st
Cir. 1972). Some dischargers, however,
arrange for other private companies to
treat their wastes before discharge into
navigable waters. Although all these-
dischargers technically require NPDES
permits'under CWA, controls usually
are most appropriately applied at the
point of treatment. In recognition of this
fact and in response to comments
critical of a requirement that users of
privately owned treatment works obtain
NPDES permits, EPA has made several
changes that affect these users. We have
added a new subparagraph (in) to
authorize the permit writer to include in
the permit issued to a privately owned
treatment works any conditions
expressly applicable to any user, as a
limited co-permittee, that may
reasonably be necessary to ensure
compliance with applicable
requirements of the NPDES program. For
example, a permit issued to a treatment
works might require each user to notify
the Director if it begins or expects to
begin to use or manufacture a toxic
pollutant not reported in the permit
application. The permit writer
alternatively may issue separate permits
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to the treatment works and to the users,
or may require any user to submit its
own permit application. The Director's
decision to (1) impose no conditions
applicdble to the users, (2) impose
conditions on one or more users, (3]
issue separate permits, or (4),require
separate permits, and the basis for the
decision, must be included in the fact
sheet prepared for the draft permit. This
discretionary authority should provide
the Director sufficient flexibility both to
ensure compliance with applicable
standards and limitations and to
minimize any administrative burdens.
Proposed § 122.64 has been amended by
adding a new provision (now
§ 122,53(d)(3)) that requires the privately
owned treatment works to identify in its
permit application all users 5f the
treatment works. Sections
122.51(c)(2](b)(ii) (amending proposed
§ 122.63(a)] and 122.53(a) (proposed
§ 122.64(a)] exclude users from having to
apply for and obtain a permit, except as
the Director otherwise may require
under § 122.62. Finally, EPA has
amended proposed § 124.11(b)(1) to add
a new subparagraph (now
§ 124.10(c)(2)(v)) to require that public
notice of permits be sent to users
identified in the permit application
submitted by the privately owned
treatment works. These requirements
apply prospectively, so that only after
the effective date of these regulations
will privately owned treatment works
have to identify their users in their
permit applications and permit-writers
be required to choose whether to impose
permit conditions or application
requirements on such users under
§ 122.63(m). (Of course, permit writers,
in appropriate cases, may determine
that it is unnecessary to impose any
permit requirements on the userg of the
treatment -works.) Existing permits held
by privately owned treatment works,
however, may contain conditions-
applicable to their users (whether or not
the users are identified in the permit).
Permitting authorities will continue to
enforce those conditions. See the
Decision of the General Counsel No. 43
(Friendswood Development Company).
§ 122.63 Calculating NPDESpermit
conditions.

(1) Section 122.63(b) sets requirements
for calculating permit limits on the basis
of the actual production of the facility.
The regulation has been reworded with
no substantive change from the
proposed § 122.70(a)(2), including the
comment. Additionally EPA has now
specified that the time period for the
production must correspond to the time
period for the permit limit. For example,
permit limits usually are written for a

maximum daily discharge, and an
average monthly discharge which is
usually lower by a factor of 1.5 or 2.
Therefore, a one-month production
figure should be used to calculate the
average monthly discharge limitation, or
a one-day production to calculate the
maximum daily limitation.

(2) Paragraphs (c), (d), and (e), have
been reworded from the proposal with
no substantive change. The definitions
in proposed § 122.70(c) have been
reworded somewhat and moved to the
definitions section.

The definitions of "average monthly
discharge limitation," "average weekly
discharge limitation," and "maximum
daily discharge limitation" all use the
term "daily discharge," which is also
defined. This has allowed the
elimination of duplicate wording in the
definitions and has made the terms more
nearly parallel.

(2) Paragraph 122.63(f) (proposed
§ 122.70(c) and (d)) now provides permit
issuers greater flexibility in using
concentration limits. Whenever
appropriate, permits may include a
concentration limit in addition to a mass
limit. Limitations expressed exclusively
in terms other than mass may be used
(1) when applicable effluent guideline
limitations are expressed other than in
mass; (2) when on a case-by-case basis
the mass of the discharge cannot be.
related to production or other measures
'of operation, and dilution will not be
used as a substitute for treatment; or (3)
for pH or other pollutants which cannot
appropriately be expressed as mass. For
example, total suspended solids
discharges from certain mining
operations may be unrelated to
measures of operation. Finally, a permit
can always contain a non-mass limit in
addition to a mass limit, and the
permittee must comply with both.

(3) § 122.63(i) (proposed § 122.70(i))
concerns requirements for plading
limitations on internal waste streams.

The provision now requires the permit
writer to include in the fact sheet under
§ 124.56 the unusual circumstances
which require the imposition of such
limits. This requirement will ensure that
the permittee and otherinterested
persons will be able to judge the reasons
why such limitations, which are to be
imposed only in exceptional
circumstances, are being used in each
case.
§ 122.64 Duration'of certain NPDES
permits. '

This requirements section has been
modified by deleting the dates in
proposed Appendix A and replacing
them in the body of the regulation with
the single date of June 30,1981. The ,

reasons for this change are discussed in
the ireamble to § 122.62(c).

§ 122.66 New sources an dnew
dischargers.

(1) Paragraph 122.66(d)(2) (proposed
§ 122.81(d)) governing exclusions from
the'protection period has been modified
slightly to clarify that the Director may
impose any permit limit in conformance
with § 125.3 on a toxic pollutant or
hazardous substance not controlled by
new source performance standards
during the protection period, thus
including limits imposed on a case-by-
case basis as well as those required by
effluent guidelines.

(2) Proposed § 122.81(d)(3) (now
§ 122.66(d)(3)) required that permittees
with a 10 year "protection period"
pursuant to § 122.81(d)(1) be in
compliance with all applicable
requirements immediately upon the
expiration of the protection period.
Some commenters were concerned that
when new requirements were
promulgated a short time before the
expiration of the protection period this
section could force dischargers to shut
down pending construction of treatment
facilities necessary to achieve
immediate'compliance. EPA recognizes
this concern and has revised final
§ 122.66(d)(3) to allow additional time,
for compliance, but only when
necessaiy to comply with requirements
promulgated less than 3 years before the
expiration of the protection period. This
three-year period parallels the
requirements of sections 301(b)(2)(D)
and (F] of CWA, which allow
dischargers up to three years to comply
with certain newly-promulgated effluent
limitations.

(3) An additional change to proposed
§ 122.81(d)(4) (now § 122.66(d)(4)) allows
new dischargers which commenced
discharge before August 13,1979 (the
effective date of the June 7,1979, NPDES
regulations) to qualify for schedules of
compliance. (See further discussion'in
the preamble to § 122.10(a).)

(4] Some commenters seemed
confused about the distinction in
proposed § 122.81(b) (fhow § 122.66(b)),
between construction that creates a new
source at the site of an existing source
and construction that only modifies the
existing source. Therefore, we have
clarified paragraphs (b)(1) and (b)(2) to
emphasize that construction of a new
source requires construction of a new
building, structure, facility, or
installation. Construction that alters,
replaces, or adds to existing process or
production equipment without creating
these separate, physical entities Is
merely a modification subject to
§ 122.15. For example, the construction
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of an additional digester within an
existing building at a pulp mill to
increase plant capacity would be a
modification, whereas the construction
of a separate building to produce
inorganic chemicals at the site of an
existing organic chemicals plant would
create a new source.

(5) Section 122.66(c) (proposed
§ 122.81(c)) contains several minor
changes to conform to the Council on
Environmental Quality's regulations for
implementing the procedural provisions
of NEPA, 40 CFR Parts 1500-1508. Those
regulations include a requirement that
agencies prepare a finding of no
significant impact, rather than issuing a
"negative declaration" where an
environmental assessment has been
prepared which indicates that an
environmental impact statement (EIS) is
not needed. Thus the final section
substitutes the phrase "finding of no

. significant impact" where the proposal
required a "negative declaration."

Section 122.66(c)(4)(ii) (proposed
§ 122.81(c)(4)(i)] barred on-site
construction for new sources for which
an EIS was not required until 15 days
after issuance of a negative declaration.
This paragraph has been changed to
state that on-site construction shall not
commence until 30 days after issuance
of a finding of no significant impact, to
allow for public comment in line with
CEQ's N EPA regulations at 40 CFR
§ 15M.4(e), and EPA's regulations
implementing CEQ's regulations at 40
CFR § 6.400(d). CEQ's regulations, 40
CFR § 1501.4(e), provide in certain
circumstances that no action shall be
taken until 30 days following the
issuance of a finding of no significant
impact to allow for public review. EPA
has decided that this rule shall apply in
all cases where a finding of no
significant impact has been issued, in
line with the public review procedures
for final environmental impact
statements.

Proposed § 122.72.

Proposed § 122.72, which contained
NPDES noncompliance reporting
requirements, has been moved to
§ 122.18. The substance of the proposed
section has not changed. All of the
noncompliance reporting requirements
for each program have been
consolidated in § 12L18.
Proposed § 122.83.

EPA has deleted § 122.83 of the
proposal, "Special considerations under
Federal law." However, EPA-issued

.NPDES permits must still reflect
requirements of other applicable Federal
laws or regulations under section
301(b][1](C) of CWA, as incorporated in

§ 122.61(g)(5). In addition, all EPA-
issued permits must reflect requirements
of other Federal laws or regulations, as
listed in § 122.12 and as further
discussed in the accompaning preamble
discussion.

Appendices

New appendices have been added
(and modifications have been made to
Appendix A, discussed in the preamble
to § 122.62(c)). Appendix B lists criteria
for concentrated animal feeding
operations under § 122.54 and Appendix
C lists criteria for concentrated aquatic
animal production facilities under
§ 122.55. Appendix D lists several tables
of pollutants required to be tested by
existing industrial dischargers under
§ 122.53(d), discussed in the preamble to
the consolidated application forms
elsewhere in today's Federal Register.

Table VI.-Relationship of June 7 Part
122 to Today's Regulations

Summary of Changes from Part 122 of
the June 7 Regulations

EPA has developed the Table V11 for
use by readers who are familiar with
Part 122 of the rmal NPDES regulations
published on June 7,1979 (44 FR 32854).
The table shows the new numbering of
each section of Part 122 of the June 7
regulations, and shows what changes,
additions, and deletions have been
made to the paragraphs and
subparagraphs of each section. We hope
that this table will provide a guide to a
more detailed examination of the
changed regulations themselves. The
table is organized as follows:

* The first column lists each
paragraph or subparagraph of the June 7
regulations in order.

e The middle column, in the frst
phrase, gives the subject oF the June 7
paragraph or subparagraph in a few
words. The second phrase gives a
summary indication of changes from the
June 7 regulations.

e The last column lists the paragraphs
or subparagraphs of today's regulations
corresponding to the contents of the
paragraph or subparagraph of the June 7
regulations in the first column.

* Each June 7 section heading (for
example, Purpose and scope) is listed
separately and italicized. At the end of
each June 7 section, any additional
paragraphs in the corresponding section
of today's regulations are listed. A blank
in the first column indicates that the
paragraph ir competely new. A
bracketed reference to a paragraph of
the June 7 regulations in the first column
indicates that the paragraph has been
moved into the corresponding section of
today's regulations from some other

section of the June 7 regulations. In both
instances no explanation appears in the
second column. This is because the
bracketed June 7 paragraph is also
listed, and explained, in the place where
It originally appeared, and because
completely new material is fully
addressed in this preamble. These two
devices ensure that all additional
changes and reorganizations pertaining
to a section of the June 7 regulations are
noted at the end of the section.
BILUNG Coof 6560-0t-,
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TABLE VII

RELATIONSHIP OF JUNE 7 PART 122 TO TODAY'S REGULATIONS

June 7 Paragraph
Number

§122.1

§122.1(a)

§122.1(b)

§122.1(b)(3)

Subject 'and Any Changes

Purpose and scope

Coverage of NPDES.
Reworded, no substantive
change

Coverage of 122, 123-, 124.
Reworded, no substantive
change

Coverage of 125 by States.
,Moved to Part 123

Today's Paragraph
Number(s)

§122.1, §122.2,
§122.51

§122.1(a)(iii)

§122.1(b)

§123.7(d)

Permits implement the law.
Deleted, duplicates other
provisions

Permits issued by RA or State
Director.

Deleted, duplicates
definitions

RA and State Director include
delegees.

Deleted, duplicates
definitions

Law authorizing NPDES permits.
Minor wording changes

301(a) of CA.
Minor wording changes

402(a) (1) of CWA.
Minor wording changes

318(a) of CWA.
Minor wording changes

405 of CWA.
Minor wording changes

402(b), 318(b)'-& (c); 405(c) of CWA.
Minor wording changes

§122.51

§122.51(b)(1)

§122.51(b)(2)

§122.51(b)(3)

§122.51(b)(4)

§122.51(b)(5)

§122.1(c)

§122.1(d)

§122.1(d)
[Comment]

§122.2

§122.2(a)

§122.2(b)

§122.2(c)

§122.2(d)

§122.2(e)
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TABLE VII

RELATIONSHIP OF JUNE 7 PART 122 TO TODAY'S REGULATIONS
(Continued)

June 7 Paragraph
Number

§122.2(f)

§122.2(g)

S122.2(h)

§122.2(i)

Subject and Any Changes

404 of CWA.
Moved to Part 123

304(i) of CWA.
Minor wording changes

501(a) of CWA.
Minor wording changes

101(e) of CWA.
Minor wording changes

Today's Paragraph
Number(s)

S123.1

§122.51(b)(6)

§122.51(b)(7)

$122.51(b)(8),
S122.1(e)

Definitions

Other terms defined in CWA.
Minor wording changes; comment
incorporated

"Act"
Deleted, CWA used instead

"Administrator"
Added: "or an authorized
representative"

"Application"
Minor wording changes

"Applicable standards and
limitations"

Minor wording changes

"Approved State program!'
Most of definition deleted

"BMPs"

Minor wording changes;
combined with 404

"Direct discharge"
Minor wording changes

S122.3, No longer with
paragraph numbers

§122.3

CWA used instead

S122.3

S122.3

5122.3

S122.3

S122.3

S122.3

§122.3

§122.3
[Comment]

§122.3(a)

§122.3(b)

S122.3(c)

§122.3(d)

§122.3(e)

S122.3(f)

§122.3(h)
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TABLE VII

RELATICNSHIP OF JUNE,7 PART 122,TO 'DAY'S REGULATICNS
(Continued) -

June 7 Paragraph
Number Subject and Any Changes

Today's Paragraph
Number(s)

"Director"
Ccmment incorporated into-text

"Discharge"
Minor wording clanges

"Discharge of a pollutant"
Minor wording changes

"fiR"
Minor wording changes

"Effluent limitation"
Minor wording changes

§122.3(i)

§122.3(j)

§122.3(k)

§122.3(1)

§122.3 ()

§122.3(n)

§122.3(p)

§122.3(q)

§122.3(s)

§122.3(t)

"Interstate agency"
Minor wording changes

"NPDES"
Added: "pretreatment'

"Navigable waters"
Term is deleted: minor wording
changes for definition of "waters
of the United States"

"New discharger"
Includes indirect discharger
switching to direct discharge, and
mobile point sources which move
(e.g., drilling rigs)

"New source"
Minor wording changes; cofuent
deleted

"Enforcement Division Director"
Deleted as duplicative

-Indirect discharger"
Minor wording changes

§122.3(u)

S122.3

§122.3

§122.3

§122.3

§122.3

§122.3

§122.3

§122.3

§122.3

§122.3§122.3(v-)
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TABLE VII

RELATICNSHIP OF JUNE 7 PART 122 TO TODAY'S REGULATICtNS
(Continued)

June 7 Paragraph
Number Subject and Any Changes

Today's Paragraph
Number(s)

S122.3(w)

§122.3(x)

§122.3(z)

§122.3(aa)

§122.3(bb)

§122.3(cc)

-S122.3(dd)

§122.3(hh)

§122.3(ii)

§122.3(jj)

§122.3(kk)

[§122.16(c)(3)]

[§122.16(c)(4)]

"Permit"
Reworded; includes general permit;
excludes draft and prcposed permits

"Person"
Reworded, no substantive change

"Pollutant"

Minor wording changes; cament
incorporated into note

"Process wastewater"
Same

"PCyIw"

Reworded, no substantive change

"Regional Administrator"
Minor wording changes

"Schedule of compliance"
Minor wording changes

"State"
Minor wording changes

"State Director"
Minor wording changes

"Variance"
Added: now includes modifica-
tions of time deadlines

"Waters of the United States"
Now defined; wording changes,
clarifying treatment ponds
exclusions

"Average monthly discharge
limitation"

"Average weekly discharge
limitation"

S122.3

S122.3

S122.3

S122.3

'S122.3

S122.3

S122.3

S122.3

S122.3

5122.3

S122.3

S122.3

S122.3
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TABLE VII

RELATIONSHIP OF JUNE 7 PART 122 TO1 TODAY'S REGULATION!S
-(Continued)

June 7 Paragraph
Number

[122.16 (c) (1)]

[§122.16(q) (2)]

[§122.3(t)(6)]

§122.4

§122.4(a)(1)

§122.4(a)(2)

Subject and Any Changes

"Continuous discharge"

"Daily discharge"

"Draft permit"

"Effluent limitations guideline"

"Facility or activity"

"General permit"

"Hazardous substance"

"Major facility"

"Maximum daily discharge limitation"

"Owner or cperator"

"Primary industry'

"Privately owned treatment works"

"Prcposed permit"

"Recommenffcing discharger"

"Secondary industry"

"Site"

"State/EPA Agreement"

"Toxic pollutant"

"Wetlands"

Exclusions

Sewage from vessels.
Added: when secured to a storage
or seafood facility

Today's Paragraph
Number(s)

§122.3

§122.3

9122.3

§122.3

§122.3

§122.3

§122.3

§122.3

§122.3

§122.3

§122.3

§122.3

§122.3

§122.3

§122.3

§122.3

§122.3

§122.3

§122.3

§122.51(c)(2)

§122.51(c)(2y(iy

404. §122.51(c)(2)(ii)
Same
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TABLE VII

RELATIONSHIP

June 7 Paragraph
Number

§122.4(a) (3)

S122.4(a) (4)

S122.4(b)

OF JUNE 7 PART 122 TO ODAY'S REGULATIONS
(Continued)

Subject and Any Changes

Indirect dischargers.
Part of comient incorporated

Silvicultural.
Minor wording changes

State regulation not precluded.

Minor wording changes

Inclusions - a specific list.

Exclusions - ordered by on-scene
coordinator.

Exclusions - irrigation return flows.

Tioday' s Paragraph
Number(s)

S122.51(c) (2) (iii)

S122.51(c) (2) (v)

S122.1(f)

S122.51(c)(1)

5122.51(c)(iv)

S122.51(c)(vi)

Signatories S122.6

Permit applications.
Same

§122.5(a)

§122.5(b) Reports; authorization.
Added: a position can be
authorized

§122.5(c)

§122.5(d)

§122.5(e)'

§122.10

§122.10(a)

Changes to authorization.
Reworded: submitted prior to or
together with reports

Certification.
Same; coment deleted

S122.6(a)

5122.6(b)

S122.6(c)

S122.6(d)

Applicable to States.
Still applicable to States; may
adopt equivalent language, taken
care of in general provisions of
Part 123

Application for a permit

Who must apply.
Minor wording changes

S122.4, 5122.53

5122.4(a), 5122.53(a)

§122.5
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TABLE VII

RELATIONSHIP OF JUNE' 7 PART' 122 TO TODAY'S REGULATIONS
(Continued)

June 7 Paragraph,
Number Subject and Any Changes

Today's Paragraph
Number(s)

§122.10(bl)( Reapplication when increase discharge.
Deleted -now grounds for
modification, Director may require
new application, see §124.5

§122.10(b)(2)

§122.10(c).

[§122.11(a)]

Expiring permits - 180 day rule.
Same for POIWS; reworded:
phasing-in for new appIication
forms

New discharger.
Minor wording changes

Who applies?
Operators must apply

Ccmpleteness.
Permit can't be issued until
application is complete, to
Director's satisfaction,

Information requirements. -
Lists information requiredl in
Form 1

Recordkeeping.
Requires applicants to keep-data
used for applications for three
years

Information requirements for
existing industrials-.

Lists information required in
,Form 2c

Information fran animal feedlots &
fishfarms.

Lists information in Form 2b

Information fran POTWs [Reserved].
Will list information in Forim 2a

Information from new industrials
-[Reserved].

Will list information in Form 2d

.§122.53(c)

§122.53(b)

§122.4(b)

§122.4(c)

§122.4(d)

§122.4(e)

§122.53(d)'

§122.53(e)

9122.53(f)

9122.53(g)
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TABLE VII

RELATICNSHIP OF JUNE 7 PART 122 TO TODAY"S ROGUrATICNS
(Continued)

June 7 Paragraph
Number Subject and Any Changes

Today Is Paragraph
Number(s)

[§124.12]

[S124.51(a), (b)]

[§124.51(a), (c)]

[§124.51(d)]

§122.11

§122.11(a)

§122.11(b)

Special provisions for new sources.
Minor wording changes

Variance requests by non-POIWs.
Reworded, no substantive change

Variance requests by I IWs.
Reworded, no substantive change

Expedited variance procedures.
Reworded, time specified after
notice is received (instead of
"before draft permit is formulated")
added: draft or final permit may
contain alternative limitations;
comment deleted

Permit issuance, effect of a permit

Application completeness.
Reworded, no substantive change

Final EPA action.
Incorporated into 124

9122.53(h)

$122.53(i)

§122.53(j)

S122.53(k)

S122.13

§122.4(c)

S124.19

§122.11(c)

§122.11(d)(1)

§122.11(d)(2)

§122.11(d) (3)

§122.12

§122.12(a)

Compliance is compliance with CWA.
Minor wording changes

Issuance does not convey rights or
privileges.

Same

Issuance does not authorize injury.
Reworded, no substantive change

Issuance does not preempt State law.
Deleted as redundant

Duration, continuation, transfer

Duration.
Reworded; "modification etc."
deleted as redundant

S122.13(a)

S122.13(b)

S122.13(c)

S122.5, S122.9,
S122.14, S122.64

S122.9 (a)

33351



Federal Register / Vol. 45,-No. 98 / Monday, May 19, 1980 / Rules and Regulations

TABLE VII

RELATICNSHIP OF JUNE 7 PART 122 TO TODAY'S REGUIATIONS
- (Continued)

June 7 Paragraph
Number

§122.12(b)(1)

§122.12(b) (2)

§122.12(b)(3)

§122.12(b)(4)

§122.12(c)

§122.12(d)

Subject and Any Changes

Continuation by EPA.
Minor wording changes

Effectiveness of continued permits.
Minor wording changes

Enforcement of continued permits.
Reorganized, no major
changes

Continuation by States..
Minor wording changes

Short-term permits.
All dates in Appendix A are
June 30, 1981; rearrangement and
wording changes; parts of coments
deleted or moved to §122.62(c); no
BAT permits without toxics data.

Transfer.
Reworded: automatic transfers
under conditions similar to
§122.12(d); otherwise, permit must'
be modified to transfer

Today's Paragraph
Number(s)

§122.5(a)

§122.5(b)

§122.5(c)

§122.5(d)

§122.64

§122.14, §122.7(l)(3)

Prohibitions

§122.13(a)

§122.13(b)

§122.13(c)

§122.13(d)

§122.13(e)

Noncompliance with CWA.
Minor wording changes

No State certification.
Minor wording changes

Regional Administrator objects.
Same -

Nonattainment of water quality of
States.

Minor wording changes

Impairing navigation.
Same

§122.52(a)

§122.52(b)

§122.52(c)

§122.52(d)

§122.52(e)

§122.13 §122.52
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TABLE VI I

RELATIONSHIP

June 7 Paragraph
-Number

§122.13(f)

S122.13(g)

§122.13(h)

§122.13(i)

§122.14

§122.14(a)
[Reserved]

§122.14(b)

§122.14(c)

§122.14(d)

OF JUNE 7 PART 122 TO TODAY'S REGULATIONS
(Continued)

Subject and Any Changes

Radiological waste.
Same

Inconsistent with 208 plan.
Minor wording changes

Ocean discharge.
Minor wording changes

Violation of water quality.
Change to prohibit any discharge
violating water quality standards;
new source must demonstrate
sufficient allocation before close
of public conzent period, need not
prove "entitlement"

Conditions applicable to all permits
Incorporation by reference
requires specific cite.

[Application-based limits].
Existing dischargers must notify
Director if they exceed five-times
levels reported in the application

Duty to comply.
Reworded, no substantive change

Permit may be modified.
Added: filing of a modification
request does not stay conditions

Toxic standards or prohibitions
Camrnt into standard permit terms,
S122.60(a)(1); requirement to
modify into modification S122.15
and into §122.62

Today's Paragraph
Number(s)

S122.52(f)

5122.52(g)

$122.52(h)

S122.52(i) and (j)

S122.7, 5122.60,
S122.61

$122.61(a)

S122.7(a)

S122.7(a), §122.7(f)

S122.60(a)(1),
S122.15(a)(5)(ii),
S122.62(b)
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TABLE VII

RELATIONSHIP OF JUNE 7 PART 122 TO TODAY'S REGULATIONS
(Continued)

June 7 Paragraph
Number

§122.14(e)

§122.14(f)

§122.14(g)

§122.14(h)

§122.14i)

§122.14(j)

§122.14(k)

§122.14(l)

Subject and Any Changes

Reporting requirements.
No longer tied to causes for
modification;p causes spelled out
individually; Director's right to
request application in modification
(§124.5)

Right of entry, ccpying, etc.
Minor wording changes

Operate efficiently.
Added: requires backup equipment
only to comply with permit; minor
wording changes

Noncompliance reporting.
Extensively rearranged, some
substantive changes.
Added: permits must specify
24-hr. polluantsr others not
reported; planned changes and
anticipated non-compliance in
advance

Duty to minimize impact of
noncompliance.
Minor wording changes

Duty to halt activities.
In §122.7; not a defense against
enforcement, §122.60; minor
wording changes

Bypass.
Rearranged, no substantive change

Upset.
Comment partially incorporated,
no substantive change

Tdday's Paragraph
Number(s)

§122.7(l)

9122.7(i)

§122.7(e)

S122.7(l)(2), (1)(6),
(1)(7),
§122.60(f)(3),
§122.62(g)

§122.7(d)

§122.7(c), §122.60(b)

§122.60(g)

§122.60(h)
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RELATIONSHIP

TABLE VII

OF JUNE 7 PART 122 TO TODAY'S REGUATICNS
(Continued)

June 7 Paragraph
Number Subject and Any Changes

Today's Paragraph
Number(s)

[S122.10(a)]

[§122.11(d)]

[§122.20(b)(2)]

[§122.21(b)]

[§122.5(a)]

[§122.31(e)(1)]

[S122.12(d)(1)]

[§122.22(a)]

[§122.22(c)]

[§122.31(d)(2)]

[§122.20(Z)]

[§122.20(f)]

[§122.21(c),

9122.22(d)]

[§122.22(a), (b);

122.16(c)]

[§122.14(k)(2)(iii),

§122.14(1)(3)(iii)]

[§122.15(d)(1)]

Duty to reapply. S122.7(b)

Permit does not convey property S122.7(g)
rights.

Duty to provide information to the S122.7(h)

Director.

Monitoring must be representative. S122.7(j)(1)

Retaining records of monitoring. S122.7(j)(2)

Signatory requirements. §122.7(k)

Reporting planned changes. S122.7(1) (1)

Reporting transfers. S122.7(i) (3)

Reporting monitoring results. S122.7(1) (4)

Reporting compliance with 'S122.7(1) (5)
construction schedule.

Reporting other information §122.7(1) (7)
previously reported falsely.

Listing of civil & criminal §122.60(a) (2)

penalities.

Monitor using 40 CFR 136. §122.60(c) (1)

Penalties for falsifying monitoring. S122.60(c)(2)

Penalties for false statements. S122.60(d)

Monitoring reports. §122.60(e)

24-hr. reporting for upset & bypass. S122.60(f)

Application-based notification. §122.61(a)

New users reporting by POTWs. §122.61(b)
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TABLE VII

RELATIONSHIP OF JUNE 7 PART 122 TO TODAY'S REGULATICNS
(Continued)

June 7 Paragraph
Number

§122.15

§122.15

§122.15(a)

§122.15(b) •

§122.15(c)

§122.15(d)(1)

§122.15(d)(2)

§122.15(e)

§122.15(f)(l)-(9)

§122.15(f)(10)

§122.15(f)(3)

Subject and Any Changes

Applicable limitations and
standards

"Applicable requirement."
Minor wording changes

Effluent limitations and standards.
Clarifications, separation of
technology-based and other
standards; including new sources;
no substantive changes

Short-term permits; reopener clause.
All dates in Appendix A are June 30,
1980, conforming changes here;
reopener clause now only reopens
permit to include guideline, not
all requirements of CWA

New source performance standards.
Wording changes, incorporated
into technology-based-standards
section, no substantive changes

Pc0W notice of new users.
Moved to standard permit
conditions, comment incorporated

POTW pretreatment program.
Minor wording changes

POTW grant requirements.
Coment deleted

Additional water quality standards.
Minor wording changes

Technology-based case-by-case limits.
Incorporated into §122.62(a)

State certification.
Added: if certification is
stayed, conditions under CWA
section 301(b)(1)(c)

Today's Paragraph
Number(s)

§122.8, §122.62

§122.8(b)

§122.62(a),(b)

§122.62(c)

§122.62(a)

§122.61(b)

§122.62(j)

§122.62(n)

§122.62(d)(l)-(9)

§122.62(a)

§122.62(d)(3)
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TABLE VII

RELATICtNSHIP OF JUNE 7 PART 122 TO TIODAJY'S REGLtATICtNS
(Continued)

June 7 Paragraph
Number Subject and Any Changes

Today's Paragraph
Number(s)

§122.15(g)

§122.15(h)

§122.15(i)

S122.15(j)

§122.15(k)

[S122.12(a)]

[§122.20(a)]

§122.16

S122.16(a)(1)

§122.16(a)(2)

§122.16 (a) (3)

Best management practices.
Camment deleted

Sewage sludge.
Same

Reissued permits with no less
stringent limits.

Added: changes in circumstances
allows less stringent limits;
increased production leading to
reduced treatment efficiency

Vessels - Coast Guard regulations.
Minor wording changes

Conditions for navigation.
Same

Incorporation of conditions by
reference.

Limits on toxic pollutants.

Higher notification level.

Indicators for 24-hr. reporting.

Permit durations.

Monitoring requirements.

Privately owned treatment works.

Calculation of effluent limits

Limits for each outfall.
Reworded, no substantive change

Actual production limits for
non-POTWs.

Reworded, coment incorporated;
time period for production same as
time period for limits

esign flow limits for PYWs.
Same

S122.62(k)

S122.62(o)

,S122.62(l)

S122.62(p)

5122.62(q)

S122.8 (c)

S122.62(e)

S122.62(f)

S122.62(g)

$122.62(h)

5122.62(i)

$122.62(m)

S122.63

S122.63(a)

S122.63(b)(2)

S122.63(b)(1)

33357
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TABLE VII

RELATICNSHIP OF JUNE 7- PART 122 TO TODAY'S REGULATIONS
(Continued)

June 7 Paragraph
Number Subject and Any Changes

Today's Paragraph
Number(s)

§122.16(b)

§122.16(c)

S122.16(c)(l)-(4)

§122.16(d)

§122.16(e)

Total metals.
Reworded, no substantive .change

Maximum daily etc. limits.
Added: "unless impracticable"
Canent" added to §122.60(e)(3)

Definitions.
Put into definitions section,
some rewording, no substantive
change

Mass limits.
Added: (1) mass-based limits'
not required when case-by-case
production can't be used; (2)
concentration-based limits allowed
in addition to mass-based limits,
and permittee must comply with
both

Gross limits.
Same

§122.63(c)

§122.63(d)

§122.3

§122.63(f)

§122.63(g)

§122.16(f)

§122.16(g)

§122.16(h)

1§122.411

Net limits.
Reworded, no substantive
change, also added to causes for
modification (§122.15)

Npnoontinuous discharges.
Same

Limits on internal wastestreams.
Added: the fact sheet must include
an explanation of why the limits are
necessary; comment incorporated

Disposal into wells, etc.

§122.63(h);
§122.15(a)(5) (iv)
and (a)(5)(v)

§122.63(e)

§122.63(i)

§122.63(j)

Schedules of compliance

33358
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TABLE VII

REIATICNSHIP OF JUNE 7 PART 122 TO TODAY'S REGULATICtNS
(Continued)

June 7 Paragraph
Number

§122.17(a)

§122.17(b)

§122.17(b)(1)

§122.17(b)(2)

§122.17(c)

§122.17(c)(1)

§122.17(c)(1)(i)

§122.17(c)(1)(ii)

§122.17(c)(2)

§122.17(c)(3)

§122.17(c)(3)(i)

§122.17(c)(3)(ii)

Subject and Any Changes

Require compliance ASAP and no later
than CWA deadline.

Rearranged, no substantive change

Interim requirements.
Interim dates required if
compliance is more than 1 year
(instead of 9 months) away;
examples put in Note

Time between dates.
Time between interim dates may be
up to 1 year (instead of
9 months)

Divide into stages; submit reports.
Again, time between interim dates
may be 1 year; no other change

Alternative schedules of compliance.
Reworded, any termination
of discharge

Termination after permit is issued.
Minor wording changes

Modification to include termination.
Reworded, no substantive change

Terminate before miss any interim
date.

Same

Decision before permit is issued.
Reworded, no substantive change

Alternative schedules.
Added: Director may modify a
permit to include two schedules
(as well as issue a permit)

Date for final decision.
Reworded, no substantive change

Schedule leading to termination.
Reworded, no substantive change

Today's Paragraph
Number(s)

S122.10(a)(1)

S122.10(a)(3),
S122.10(a)(3)[Note]

S122.10(a)(3)(i)

S122.10(a)(3)(ii)

S122.10(b)

S122.10(b)(1)

$122.10(b)(1)(i)

S122.10(b)(1)(ii)

S122.10(b)(2)

S122.10(b)(3)

S122.10(b)(3)(i)

S122.10(b)(3)(iii)
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TABLE VII

RELATICONSHIP OF JUNE 7 PART 122 TIO TODAY'S REGULA~TION'S
(Continued)

June 7 Paragraph
Number

§122.17(c) (3) (iii)

§122.17(c) (3) (iv)

§122.17(c)(4)

§122.17(c)(5)

§122.17(d)

§122.17(e)

§122.17(f)

Subject and Any Changes

Schedule leading to compliance..
Reworded, compliance must be'
achieved as soon as possible

Follow apprcpriate schedule after
decision.
.Reworded, no substantive change

Requirement to post a bond.
DELETED

-Firm public commitment.
Reworded, comment deleted; no
substantive change

Director may modify compliance
schedule.
Reworded, moved to causes for
modification, no substantive
change

POTW innovative technology grants.
Reworded, moved to causes for
modification, no substantive
change

No compliance-schedule for new
sources, etc.
Reworded, moved to first paragraph,
no major change

Today's Paragraph
Number(s)

§122.10(b)(3)(ii)

§122.10(b)(3)(iv)

§122.10(b)(4)

§122.15(a)(4)

§122.15(a)(5)(xi)

§122.10(a)(2)

Monitoring §122.7(j), §122.7(1)(4),
§122.11, §122.60(c),
§122.60(9)(1),
§122.62(i)(1)

§122.20(a)

§122.20(a)(1)

§122.20(a)(2)

Permits must contain monitoring
requirements.

Reworded, no 6ubstantive change

Monitor for each pollutant limited.
Reworded, no substantive change

Monitor volume.
Reworded, no substantive change

§122.62(i)(1)

§122.62(i)(1)(i)

§122.62(i)(1)(ii)

§122.20

33360
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TABLE VII

RELATIONSHIP OF JUNE 7 PART 122 TO TODAY'S REGULATIONS
(Continued)

June 7 Paragraph
Number Subject and Any Changes

Today' s Paragraph
Number(s)

§122.20(a)(3)

§122.20(b)(1)

§122.20(b)(2)

Monitor otherwise. §122.62(i) (1) (iii)
Reworded, added example of requir-
ing monitoring for pollutants
reported in application, internal
wastestreams, and net limits

Permits must specify monitoring S122.11(a)
equipment.
Minor wording changes

Monitoring frequency must be S122.11(b),
sufficiently representative. S122.7(j) (1)
Added: may require continuous
monitoring; deleted specific
requirement for more frequent
monitoring of variable effluents
(representativeness requirement
remains) other rewording; in
standard permit conditions, permittees
must take representative samples

§122.20(b)(3)

§122.20(c)(1)

§122.20(c)(2)

§122.20(c)(3)

§122.20(c)(4)

§122.20(d)

Permits must specify monitoring
methods.

Deleted as redundant

40 CFR Part 136 listed or alternate
approved methods must be used.
Permittees must use 40 CFR Part 136
methods or a method specified in
the permit

Director specifies a method in permit
where no 136.

Minor wording changes

Director may specify guideline method.
DELETED

Director must specify guideline method
if 40 CER 136.
DELETED

Sampling frequency shall be consistent
with guideline.

DELEED

S122.62(i)(iv),
S122.60(c)(1)

S122.62(i)(1)(iv)
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TABLE VII

RELATIONSHIP OF JUNE 7 PART 122 TO TODAY'S REGULATIONS
(Continued)

June 7 Paragraph
Number Subject and Any Changes

Today's Paragraph
Number(s)

§122.20(e)

§122.20(f)

[§122.22(a)]

§122.21

§122.21(a)

§122.21(a)(1)

§122.21(a)(2)

§122.21(a)(3)

§122.21(a)(4)

§122.21(a)(5)
§

§122.21(a) (6)

Permittee should request more
frequent monitoring.
DELETED

Penalties for falsifying monitoring.
Same, moved to standard permit
conditions

Reporting frequency.

Recording of monitoring results

Records of monitoring information.
Deleted "and monitoring activities"

Date, place, and time of sampling.
Same

Samplers.
Minor wording changes.

Date of analyses.
Same

Analyzers.,
Minor- wording changes.

Analytical techniques.
Same

Results.
Same

§122.60(c)(2)

S122.11(c)

§122.7(j) (2), (j) (3);
§122.60(d)

§122.7(j) (3)

§122.7(j) (3) (i)

§122.7(j )(3) (ii)

§122.7(j) (3)(iii)

§122.7(j) (3) (iv)

§122.7(j) (3)(v)

§122.7(9) (3) (vi)

Records and ikesults kept for 3 years.
Added: all reports required by
the permit and application data;
at least 3 years frm the date
of the sample, measurement,
or report; minor wording changes

§122.7(j) (2)

33362
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TABLE VII

RELATION~SHIP OF JUNE 7 PART 122 TfO TLODAY'S REGULATIONIS
(Continued)

June 7 Paragraph
Number

§122.21(b) (1)

§122.21(b) (2)

§122.21(c)

§122.22

§122.22(a)

§122.22(a)

§122.22(a)

§122.22(a)
[Coment]

§122.22(b)

§122.22(c)

§122.22(d)

Subject and Any Chaoges

Three years automatically extended
during litigation.
Now Director must request extension

Three years extended by Director's
request.

Minor wording changes

Penalties for false statements.
Minor wording changes

Reporting of monitoring results by
permittees

Permittees must use DMR.
Minor wording changes

Reports at least once per year.
Now is duty of Director to specify
in permit

Permittee must report other data not
required by permit.
DELETED

Examples of reporting frequency.
Most of coment deleted

Permittee must report more frequent
monitoring.

Reworded, no substantive change

Permittee must report compliance
with interim dates.

Reworded, put in both standard
permit conditions and schedules of
compliance; no substantive change

Penalities for false statement.
Combined with S122.21(c) in
standard permit conditions

Today's Paragraph
Number(s)

S122.7(j) (2)

S122.7(j) (2)

S122.60(d)

$122.7(i)(5))
S122.60(e),
$122.60(i)(5),
$122.60(d),
$122.62(i),
S122.10(a)(4)

S122.60(e)(1)

$122.62(i)(2),
S122.11(c)

S122.62(i)(2)

S122.60(e)(2)

S122.7(l)(5),
S122.10(a)(4)

S122.60(d)

33363
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TABLE VII

RELATIONSHIP OF JUNE 7 PART 122 TO TODAY'S REGULATIONS
(Continued)

June 7 Paragraph -

Number Subject and Any Changes
Today's Paragraph

Number(s)

§122.23

§122.23(a)

§122.23(b)

§122.23(b)(1)

§122.23(b)(2)

§122.23(b)(3)(i)

§122.23(b)(3)(ii)

§122.23(b)(3)(iii)

§122.23(b)(4)

Noncompliance reporting by the
Director

State reports to Region; Regional
reports to HQ.
Changes: reports submitted to RA
(instead of Enforcement Division
Director), Regional reports sub-
mitted by RA to EPA Headquarters
(instead of by Enforcement Division
Director'to EPA CWE)

Reports of noncompliance by majors.
Reworded, no substantive change

Report failure to meet construction
date.

Reworded, no substantive change

Failure to submit schedule reports.
Combined with failure to submit
monitoring reports; minor-wording
changes

Noncompliance with applicable
limitations.
Keyed on violation of permit
(instead of applicable standards);
unless returned to compliance
before 45 daysafter reporting
noncompliance was due (instead of
"or date when DMR was due")

Pattern of noncompliance.
Reworded,. no substantive change

Significant noncompliance.
Reworded, no substantive change,

Failure to report IDMR.
Combined with failure to submit
progress reports, minor wording
changes

§122.18

§122.18, §122.18(e)

§122.18(a)

§122.18(a)(2)

§122.18(a)(2)(iii)

§122.18(a)(2)(v)(A)

§122.18(a),(2)(v)(B).

§122.18(a)(2)(v)(C)

§122.18(a)(2)(iii)

I .
33364
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TABLE VII

RELATICNSHIP OF JUNE 7 PART 122 TO TODAY'S REGULATICNS
(Continued)

June 7 Paragraph
Number

§122.23(b) (4)

§122.23(b) (5)

§122.23(b) (6)

-§122.23(b) (6)

[Comment]

§122.23(c) (1)

§122.23(c) (1) (i)

§122.23(c) (1) (ii)

§122.23(c) (1) (iii)

S122.23(c) (1) (iv)

§122.23(c) (1) (v)

§122.23(c) (2)

§122.23(c) (3)

Subject and Any Chanqes

Failure to report noncompliance.
Deleted as duplicative

Deficient reports.
Reworded, no substantive change

Modification of compliance schedule.
Reworded, reporting required when
schedule is modified

All noncompliance reported until
resolved.

Reworded, no substantive change

Information required in report.
Rearranged, no substantive change

Name, location, permit number.
Same

Date and description of noncompliance.
Combined with requirement for a
single entry per permittee
(S122.23(c) (3)); minor wording
changes

Date and description of Director's
actions.
Same

Status of noncompliance.
Status as of date of review
(instead of date of action)

Mitigating factors.
Same

Separate lists for POTW, non-POIW,
Federal.

Minor wording changes

Single entry per permittee.
Combined with date and
description requirement; minor
wording changes

Today' s Paragraph
Number(s)

S122.18(a)(2)(iv)

S122.18(a)(2)(ii)

§122.18(a)(2)

S122.18(a)(1)(iv)

S122.18(a)(1)(iv) (A)

S122.18(a)(1)(iv)(B)

S122.18(a)(1)(iv)(C)

$122.18(a)(1)(iv)(D)

§122.18(a)(1)(iv)(E)

§122.18(a)(1)(i)

§122.18(a)(1)(iv)(B)

l 

l
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TABLE VII

RELATIONSHIP OF JUNE 7 PART 122 To TODAY'S REGULATIONS
(Continued)

June 7 Paragraph
Number

§122.23(c) (4)

§122.23(d)

§122.23(e)

§122.23(e)

§122.23(f) (1)

§122.23(f) (2)

§122.23(g)

Subject and Any Changes
Today' s Paragraph

Number(s)

Alphabetized. §122.18(a)(1)(iii)
Minor wording changes

Statistical information. §122.18(a) (2) (vi)
Minor wording changes

Annual reports for non-majors. §122.18(c) (1)
Reports must include number
reviewed, number noncomplying,
number of enforcement actions, and
number of -modifications extending -
deadlines

Separate list of non-majors behind §122.18(c)
in construction.
Same

Reporting schedule for quarterly §122.18(e)(1)
reports.
Same

4

Reporting schedule for annual §122.18(e)(2)
reports.
Reports submitted at end
of calendar year (December 31)
(instead of fiscal year)

Reports avaiiable to the public. §122.18(e)(2)
No longer specified separately footnote

§122.23(g)
[Comment]

§122.30

Designation of majors.
Majors are defined in §122.3

Separate list for facilities with
two or more permits.

General modification, revocation,
termination.
No longer a separate section

Modification, revocation and,
reissuance, and termination

Any permit may be modified, etc.
for cause.
Same

§122.31

§122.31(a)

§122.3

§122.18(a)(1)(ii)

S122.15, §122.16,
§122.17

§122.13(a),
§122,15

33366
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TABLE VII

RELATIONSHIP OF JUNE 7 PART~ 122 TOf TODDAY 'S REGULATIONS
(Continued)

June 7 Paragraph
Number Subject and Any Changes

Today' s Paragraph
Number(s)

§122.31(b)

§122.31(c)

§122.31(c)

§122.31(d)

§122.31(d)(1)

§122.31(d)(2)

§122.31(d)(3)

§122.31(d)(4)

Modification can't give longer
than 5-year term.
Put into duration section

Director may initiate.
Director may revoke and reissue
only for separate cause or at
permittee's request; may initiate
modification if cause exists

Any interested person may request.
Incorporated into 124

Causes for modification,
revocation and reissuance, and
termination.

Separated causes for revocation
and reissuance or termination,
fron modification; modifications
only of condition giving cause

Noncompliance with permit.
Now cause for termination,
"noncompliance" (instead of
"violation" )

Misrepresentation of facts.
Now cause for termination;
reworded: failure to disclose
fully "at any time"

Reduction or elimination of
discharge.
Now cause for termination; last
two examples deleted

Threat to human health.
Now cause for termination;
reworded: determination
(instead of "information");
"human health or the environment"
(instead of "human health or
welfare"); added: "which can
only be regulated to acceptable
levels by permit modification
or termination."

S122.9 (d)

S122.15

$124.5(a)

$122.15(a)

S122.16(a)(1)

$122.16(a)(2)

S122.16(a)(4)

S122.16(a)(3)
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TABLE VII

RELATIONSHIP OF JUNE 7 PART 122 TO-TODAY'S REGULATIONS
(Continued)

June 7 Paragraph
Number

§122.31(d) (5)

Subject and Any Changes

Transfer.,
Cause for a revocation and
reissuance; continues to be
cause for modification but not
revocation and reissuance after
automatic transfer.,

Today' s Paragraph
Number(s)

§122.15(b) (2)

§122.31(e)

§122-.31(e)(1)

§122.31(e)(2)

§122.31(e)(3)

§122.31(e) (3) (i)"

§122.31(e)(3)(ii)

§122.31(e) (3)(iii)

§122.31(e)(4)

Cause for modification or revocation §122.15(a)
and reissuance.

Modification only, unless permittee
requests; modification only opens
up condition giving cause

Substantial alterations. 9122.15(a) (1)
Rewordd: "which justify the
application of permit conditions
that are- different or- absent in
the existing permit" (instead of
"which were n6t covered in the
effective permit'), examples deleted;
coment partially incorporated, with
less discussion of new sources

New information. §122.15(a) (2)
Reworded, clarified, "information"
not "factors"; other changes

New regulations. §122.15(a) (3)
Combined with judical remand
(§122.31(e) (4))

Permit condition based: or revised §122.15(a) (3) (i) (A)
regulation.

Minor wording changes-

EPA action has revised. §122.15(a) (3) (i) (B)
'Minor wording changes

Request filed within 90 days. §122.15(a) (3) (i)(C)
Reworded, no substantive change

Judicial remand or- stay. §122.15(a) (3) (ii)
Remanded by a court of
competent jurisdiction;
"remand or stay" (instead of
"remand" )
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TABLE VII

RELATIONSHIP OF JUNE 7 PART 122 TO TODAY'S REGULATIONS
(Continued)

June 7 Paragraph
Number

§122.31(e)(5)

§122.31(e)(6)

§122.31(e)(6)

§122.31(e)(6)

S122.31(e)(6)

§122.31(e)(6)

S122.31(e)(7)

§122.31(f)

§122.31(f) (1)

§122.31(f)(2)

§122.31(f)(3)

§122.31(f)(4)

Subject and Any Changes

As authorized by CWA.
Requirements listed separately-
in S122.15(a) (5) (ii)

Cross references.
Separated

Required by toxic standard or
prohibition.

Written out

Required by toxics reopener clause.
Written out

To modify compliance schedule.
Written out, transferred from
§122.17(d)

Innovative waste treatment grant
to POTW.

Written out, transferred
from §122.17(e)

Failure to notify affected State.
Same

Minor modification.
Added: Consent of permittee
required; deleted: unless
would make permit less stringent

Minor modification, Correction
of typos.

Same

More frequent monitoring.
Minor wording changes

Change in compliance schedule.
Minor wording changes

Transfer.
Reworded, requirement for
agreement included (instead
of referenced), no substantive
change

Today' s Paragraph
Number(s)

S122.15(a)(5)(ii)

S122.15(a)

S122.15(a)(5)(ii)

S122.15(a)(5)(iii)

S122.15(a)(4)

S122.15(a)(5)(xi)

§122.15(a)(5)(vii)

S122.17

S122.17(a)

S122.17(b)

§122.17(c)

S122.17(d)
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TABLE VII

RELATIONSHIP OF JUNE 7 PART 122 TO TODAY'S REGULATIONS
(Continued)

June 7 Paragraph
Number

§122.31(f) (5)

§122.31(f) (6)

[§122.10(b) (1)
§122.14(e)]

Subject and Any Changes

Change in construction for new
source.

Same

Delete outfall.
Minor wording changes

Director may request an application.

Modification when State
certification changes.

[§122.16(f) (1)]

[§122.16(f) (1) (ii)]

[§122.31(d)]

[§122.301

§122.40

§122.41

§122.41(a)

To incorporate net limits.

To remove net limits.

When "reopener" for pretreatment
is triggered.

To reopen pretreatment compliance
schedule.

When discharge exceeds §125.3 levels.

When permittee begins to use or
manufacture toxics.

To establish a higher
"notificaton level."

Any cause for termination is
cause for revocation.

Director follows Part 124
procedures for termination.

General-Special NPDES programs
No longer a separate section

Disposal into wells, etc.

When to make adjustments.
Same

Today's Paragraph
Number(s)

§122.17(g)(1)

§122.17(g)(2)

§122.15

S122.15(a)(3)(iii)

§122.15(a)(5)(iv)

§122.15(a)(5)(v)

§122.15(a)(5)(iii)

§122.15(a) (5) (vi).

§122.15(a)(5)(viii)

§122.15(a)(5)(ix)

§122.15(a)(5)(x)

§122.15(b)(1)

9122.16(b)

§122.65

§122.65(a)

I I
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TABLE VII

RELATICNSHIP OF JUNE 7 PART 122 TO TODAY'S REGULATIONS
(Continued)

June 7 Paragraph
Number Subject and Any Changes

Today's Paragraph
Number(s)

§122.41(a)(1)

§122.41(a) (2)

§122.41(b)

§122.41(c)

§122.42

§122.42(a)

§122.42(b)(1)

§122.42(b)(2)

§122.42(c)

If no waste discharged.
Same

Calculation for partial discharges.
Minor wording changes, comment
incorporated

Not applicable for concentration
guidelines.

Minor wording changes

May be more stringent.
Increased number of cross-
references

Concentrated animal feeding
operations

Permit requirements.
Same

Definition of animal feeding
operation.

Same

Definition of concentrated.
Moved to Appendix B, no
substantive change

Case-by-case designation.
Minor wording changes

5122.65(a)(1)

5122.65(a)(2)

5122.65(b)

5122.65(c)

5122.54

S122.54(a)

S122.54(b)(1)

5122.54(b)(2),
Appendix B

S122.54(c)

§122.43

§122.43(a)

§122.43(b)

§122.43(c)

Concentrated aquatic animal
production facilities

Permit required.
Same

Definition of concentrated.
Moved to Appendix C, no
substantive changes

Case-by-case designation.
Minor wording changes

S122.55

S122.55(a)

5122.55(b),
Appendix C

5122.55(c)

2quaculture projects

!. 7T1

5122.44 S122.56
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TABLE VII

RELATIONSHIP OF JUNE 7-PART 122 TO TODAY'S REGULATIONS
(Continued)

June 7 Paragraph
Number

§122.44(a)

§122.44(b)

§122.45

Subject and Any Changes

Permit requirements.
Same

Today' s Paragraph
Number(s)

§122.56(a)

. §122.56(b)Definitions.
Same

Separate storm sewers _ §122.57

§122.45(a)

§122.45(b)

§122.45(c)

Permit required.
Added: coverage of permit fran
comment at end of §122.45;
minor wording changes

Definitions.
Reworded, clarified

Case-by-case designation.
Minor wording changes

§122.57(a)

§122.57(b)

S122.57(c)

Silvicultural activities

§122.46(a)

§122.46(b)

Permit required.
Same

Definitions.
Minor wording changes

§122.58(a)

§122.58(b)

§122.47

§122.47(a)

§122.47(b)(1)(i)

§122.47(b)(1)(ii)

§122.47(b)(2)

New sources and new dischargers

Definitions.
Same, "site" moved to §122.3

Construction on a new site.
Same

Construction on an existing site.
Reworded, totally replaces or
causes change-in discharge;
cament deleted

Modification of existing source.
Reworded - construction must
create new building

§122.66

§122.66(a)

§122.66(b)(1)(i)

§122.66(b)(1)(ii)

§122.66(b)(2)

§122.46 §122.58

NowI
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TABLE VII

REIATICNSHIP OF JUNE 7 PART 122 7O TODAY'S
(Continued)

REGULATIONS

June 7 Paragraph
Number

§122.47(b)(3)

S122.47(c)(1)

§122.47(c)(2) i

S122.47(c)(3)

S122.47(c)(4)(i)

§122.47(c)(4)(ii)

S122.47(c)(5)

§122.47(d)

§122.47(d)(1)

S122.47(d)(2)

Subject and Any Changes

Ccmmencement of construction.
Same

Requirement for an EIS.
Same

EIS includes recomendation.
Minor wording changes

RA review.
Added: "issue, condition, or
deny"; "or a finding of no
significant impact"

No on-site construction with EIS.
Added: RA must find no irreversible
impact; provisions of agreement
shall be put into permit

No on-site construction with no
EIS.
Must wait 30 days (instead
of 15), RA must make "no
significant impact" determination
of construction (instead of the
probable need for EIS)

Notification of on-site construction.
Same

Effect of NSPS.
Added: paragraph clarifying that
existing sources are not covered
fran comaent at end of S122.47

Protection .period.
Same

Doesn't apply to toxics.
Added: Does not apply to any
S125.3 limit on toxics or
hazardous substances

Today's Paragraph
Number(s)

S122.66(b)(3)

S122.66(c)(1)

S122.66(c)(2)

S122.66(c)(3)

S122.66(c)(4)(i)

S122.66(c)(4)(ii)

S122.66(c)(5)

S122.66(d)

S122.66(d)(1)

$122.66(d)(2)
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TABLE VII

RELATIONSHIP OF JUNE' 7 PART, 122 TO, TODAY'S REGULATIONS
(Continued)

June 7 Paragraph
Number

§122.47(d) (3)

§122.47(d) (4)

§122.47(d) (5)

Subjecfs and Any Changes.

Compliance schedles.-
Added: compliance schedules-
allowed to meet conditions
promulgated within 3'years of
permit expiration

Start-up control equipment.
Same

Effectiveness of NSPS.
Same

Today 's Paragraph
Number(s)

5122.66(d)(3)

§122.66(d)(4)

§122.66(d)(5)

General permits

§122.48(a)(2)

§122.48(a)(2)
[Comment]

§122.48(A)(3)

§122.48(b)(1)

§122.48(b)(2)

§122.48(c)

§122.48(c)(1)

§122.48(c)(2)

§122.48(c)(3)

Definition of "GPPA f.

No longer separately defined,"
no substantive change

Objection by EPA.
Moved to 123 and 124

Definition of general permit.
Definition shortened, regulatory
requirements elsewhere; no
substantive change,

Coverage of separate storm sewers.
Same

Coverage of other sources.
Minor wording changes

Covers a category within area.
No longer a separate requirement

Area.
Minor wording changes

Designation subject to review.'
DELETED

Procedures follow Part 124.
Reworded, no substantive change

9122.59(a)(1)

§124.57,
9123.76

§122.3, §124.57,
§123.76,
§122.59(a)(1)

§122.59(a)(2)(i)

§122.59(a)(2)(ii)

§122.59(a)(1)

S122.59(a)(1)

§122.59(b)(1)

§122.48 §122.59
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TABLE VII

RELATIONSHIP OF JUNE 7 PART 122 TO TODAY'S RDMLATI=
(Continued)

June 7 Paragraph
Number

§122.48(c)(3)
[Comment]

§122.48(d)(1)

S122.48(d)(2)(i)

S122,48(d)(2)(ii)

S122.48(e)(1)

§122.48(e)(2)

S122.48(e)(3)

§122.48(e)(4)

§122.48(e)(5)

S122.49

9122.49(a)

§122.49(b)

§122.49(c)

§122.49(d)

§122.49(e)

Subject and Any Changes

Providing notice.
Added to S124.57

Excluded sources.
Reworded, no substantive change

Permit applies to all not excluded.
Reworded, no substantive change

Request for coverage.
Minor wording changes

Requirement for individual permit.
Reworded, no substantive change

EPA revocation.
Reworded, requirement for onsite
inspection deleted; allowance for
additional time added

Request for individual permit.
Reworded, no substantive change

Effect of individual permit.
Incorporated with 5122.48(e) (5)

Processing under Part 124.
Incorporated with 5122.48(e) (4)

Special considerations under
Federal law.

EO 11990 (Wetlands).
Reserved in today's regulations

EO 11988 (Floodplains).
Reserved in today's regulations

Wild and Scenic Rivers.
Narrative added

National Historic Preservation.
Narrative added

Land and Water Conservation Act.
DELETED

Today 's Paragraph
Number(s)

S124.57

S122.59(a)(1),
5122.59(b)(2)

5122.59(a)(1)

5122.59(b)(2)(v)

§122.59(b)(2)(i)

$122.59(b)(2)(ii)

5122.59(b)(2)(iii)

§122.59(b)(2)(iv)

§122.59(b)(2)(iv)

S122.12

S122.12(f)
(Reserved)

§122.12(f)
(Reserved)

5122.12(a)

5122.12(b)
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TABLE, VII

RELATION~SHIP OF JUNE 7 PART 122 TO TODAY'S REGULATIONS
(Continued)

June 7 Paragraph
Number

§122.49-(f)

§122.49(g)

Subject and Any Changes

Endangered Species.
Narrative added

Coastal Zone Management.
Narrative added, comment deleted

Today's Paragraph
Number(s)

§122.12(c)

§122.12(d)

5122.49(h)

§122.49(i)

§122.49(j)

§122.49(k)

§122.49(1)

[122.47(c))

§122.60

RCRA.
DELETED

SDWA.
DELETED

Ocean Dumping.
DELETED

Surface Mining.
DELETED

Fish and Wildlife Coordination.
Minor word changes

NEPA.
Coverage specified

Delegation of Authority

-DELETED

Confidentiality of Information

BILUNG CODE 6560-01-C

§122.12(e)

§122.12(f)

§122.19
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PART 123-STATE PROGRAM
REQUIREMENTS
A. What Does This Part Do?

This Part establishes the requirements
for State RCRA, UIC, NPDES, and 404
programs and the process for approval,
revision, and withdrawal of these State
programs. It also establishes guidelines
for EPA overview of these programs,
including the requirement for a
Memorandum of Agreement between
EPA and the State. Although State
programs are established and operated
under State law, approved State RCRA,
UIC, NPDES, and 404 programs also
implemernt Federal law and operate in
lieu of Federally administered programs.
A permit issued by a State under State
law after its program has been approved
satisfies the Federal permit requirement.
Under the CWA, EPA retains the right to
object to ("veto") NPDES and 404
permits proposed to be issued by
approved States. Part 123 contains the
procedures for EPA objection to these
permits.

Part 123 is divided into a general
subpart (Subpart A) and five program
specific subparts (Subparts B-F). Unless
expressly indicated, the requirements of
Subpart A are generally applicable to all
of the State Programs covered by this
Part, except State RCRA programs under
interim authorization; their requirements
are contained solely in Subpart F.
Subparts B, C, D and E provide program-
specific requirements additional to those
of Subpart A for the RCRA final
authorization, UIC, NPDES, and 404
programs, respectively.

The procedures for issuing permits, as
well as the minimum technical
requirements for such permits, are
incorporated into the requirements for
State programs by cross-references to
other provisions of EPA regulations. For
example, many of the permit
requirements contained in Part 122,
which is applicable in full to EPA-
administered permit programs, are
applicable to State programs through
cross-references in Part 123. Because
EPA does not issue Section 404 permits
(these are issued by the Corps of
Engineers in the absence of an approved
State program), Part 122 does not
contain a subpart devoted solely to 404
permitting. Instead, Part 123, Subpart E
contains the additional permit
processing requirements applicable to
State 404 programs.

With one major exception, the
requirements of Part 123 represent the
minimum requirements which States
must meet to qualify for approval; States
are allowed some flexibility in how they
implement these requirements and are
free to impose more stringent controls.

pursuant to State law. (The exception,
discussed below, concerns the statutory
requirement under RCRA that State
hazardous waste programs be
"consistent" with other approved State
programs and with the Federal
program.)

Many of the comments EPA received
on proposed Part 123 objected to this
scheme of setting minimum
requirements for State programs end
allowing States flexibility to implement
those requirements. Some commenters
felt that the requirements for State
programs were too detailed and
inflexible and that EPA should simply
approve "effective" State programs. On
the other hand, many national
companies favored nationally uniform
requirements and raised objections to
allowing flexibility among the States.
After careful consideration, EPA rejects
both the suggestion that State program
requirements should be totally flexible
and the suggestion that they be much
more rigid.

EPA believes that numerous problems
would occur if it were to simply approve
"effective" State programs without
setting minimum requirements. First,
since many States are presently working
on developing programs, setting specific
minimum requirements enables these
States to know with certainty whether
their program will be approvable. For
example, State A is working on a
hazardous waste statute. A
controversial aspect of this legislation is
the level of penalties and fines for
program violations. By specifically
establishing the minimum levels of fires
for State programs in Part 123, EPA has
given clear guidance. A requirement
only of "effectiveness." which is subject
to multiple interpretations, would
subject the State to the risk of
disapproval by EPA unless it enacted
legislation identical to the Federal law.

It would be most difficult for the
Agency to approve programs based on
"effectiveness." To generate a record
that a State program is "effective"
which would withstand judicial
scrutiny, EPA would have to look much
beyond the State's submission for
approval. Moreover, unless EPA
established standards on which to judge
whether the program was effective, it
would be difficult to justify approving
one State's program and denying
another's. These regulations establish
the specific criteria which are needed in
order to make and justify these approval
decisions.

In addition, because decisionmaking
based on effectiveness relies primarily
on the past performance of a program, it
would be particularly difficult to judge
State programs which are new or

substantially modified since these
programs would have no "track-record."
Moreover, past performance is not as
important to EPA as expected future
performance. The Agency does not
intend to disapprove all State programs
which have had problems in the past. It
views the decision whether or not to
approve a State program as being
forward looking; the Agency is primarily
concerned that the program be effective
in the future.4

Finally, all three of tbe statutes
authorizing the State programs covered
by this Part contemplate specific criteria
for State programs (see CWVA section
101(e), 402(b). 404(h), and 304(1]; RCRA
sections 3006(a) and 7004(b), and SDWA
section 1421). There is a growing body of
case law which suggests that in the
absence of specific requirements EPA
would not be able to deny a State's
request for approval.

On the other hand, EPA rejects the
suggestion that State programs be
nationally uniform (i.e., that they should
meet all the requirements of Parts 122
and 124). The Agency has carefully
analyzed each of the Part 122 and Part
124 requirements to determine which are
essential to State programs. In
evaluating which requirements the State
should adopt. EPA employed the
following criteria:

(1) Is te requirement necessary to
protect public health and the
environment?;

(2) Is there a need for national
uniformity with respect to the
requirement?;

(3) Is the requirement necessary to
promote a programmatic goal? (e.g.. to
promote public participation); and

(4) Is the requirement necessary under
Federal law for State programs? (e.g., 5-
year permit terms for NPDES and 404
permits).

Many of the procedures of Parts 122
and 124 do not meet these criteria, and
therefore have not been made
applicable to State programs. For
example, while the Agency believes that
fact sheets, draft permits, and 30 day
public comment periods are necessary
to ensure the opportunity for public
participation Can explicit goal of Federal
environmental programs], it does not

' In this regard. there was one place in the
proposed regulations where the Agency suggested
that past performance in enforcement would be a
factor in evaluating State RCRA programs (see the
Comment after proposed 123.34(d)). This provision
was strongly criticized by a large number of
commenters who felt that past performance is not a
relevant factor in evaluating a State program. While
EPA believes that past performance can be
considered, it agrees with the conmuenters that the
decision whether or not to approve a State program
is forward looking and that past performance
should not be the only or prime decision factor.
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lelieve that the process for
administrative appeals ofpermits need
to be uniform. Indeed, most States have
their own administrative procedures
acts and there were no comments
suggesting that these -were inadequate.

B. How Does This Part Relate to the
June 14, 1979 Proposal?

The following is a discussion of Ihe
significant comments received and
changes made to the June 14,1979
proposal. Editoriatand stylistic changes
have been made to all sections and are
not discussed.

Subpart A--General Program
Requirements

A frequent complaint about the
proposed consolidated permit
regulations was that they were too
complex and confusing. Some of the -
comments noted that there were a great
number of cross-references in Part 123
and a general bifurcation of
requirements between Subpart A -and
the program-specific subparts. Indeed,
this bifurcation generated many of the
cross-references.

To mitigate this problem EPA has
further consolidated requirements by
moving some of the material found in
the program-specific subparts into the
general subpart. For example,'the
criteria for withdrawal of State
programs are found in § 123.14. In the
proposal, one additional ground for
withdrawal was included for State
RCRA programs in Subpart B at § 123.41.
In these regulations, EPA has moved
proposed § 123.41 into the same section
which contains the other grodnds for,,
withdrawal but, to avoid confusion, has
clearly labeled it as being applicable
only to State RCRA programs. While
this approach means that some of the
program-specific requirements are
contained in Subpart A, it has resulted
in the elimination of many cross-
references and sections.

Subpart A is not applicable'to State
RCRA programs under interim
authorization.
§ 123.1 Purpose andscope.

Some commenters questioned whether
a State authorized to administer one of
the programs under this Part would be -
required to seek authority to administer
the others. The answer is no. EPA has
never intended these regulations toact
in such a manner. While EPA strongly
encourages States to seek authority to
administer all programs under this Part,
and has promulgated these regulations
in order to himplify the States' task in
administering multiple programs, no
affirmative duty to develop su6h
programs is established by these

regulations. It should by noted, however,.
that section 1422 of SDWA does require
States listed by the Administrator to
develop UIC programs. (All States have
now been so listed.) In answer to a
similiar comment zoncerning the
requirement to consolidate, States are
not being forced to consolidate -when
they administer multiple programs.
These regulations, however, provide the
framework for consolidation for those
States that wish. to do so. EPA
encourages such consolidation.

Many comnenters expressed concern
about § 123.1(g) (proposed I 123.1(c)),
regarding the transition from an EPA (or
Corps of Engineers in the case of the 404
program) to a State administered
program, and wanted EPA to retain
permit issuance authority over permits
being-processed at the time of transfer.
Potential permittees indicated it would
be unfair to make an applicant whose
application had been processed by EPA
start over again with the State. While
the Agency is sympathetic to these
concerns, the statutes preclude retention
of permit issuance authority after State
program approval. For example, the
Clean Water Act mandates that the
Administrator (or the Secretary in the
case of 404 programs) "suspend the
issuance of permits".upon approval of a
State program [see CWA sections 402(c)
qand 404(h)). Upon approval the State has
the sole permit issuing authority. EPA
cannot preclude States from
reconsidering decisions made by EPA
(or the Corps) during the processing of a
permit application, as some commenters
requested. EPA [or the Corps] will,
however, transfer all pending permit
applications and other relevant
information, including the record of any
proceedings, to theState at the time of
program approval, and will work closely
with the State to avoid unnecessary-
repetition. EPA (or the Corps) may
maintain jurisdiction over permits
issued prior.to the transfer.
Arrangements -for the orderly
administration of these permits are
usually included in the Memorandum of
Agreement.

Most of what was a Comment to
proposed § 123.1(e) has now been
included in the body of the regulation in
§ 123.10). The question of who has
responsibility for program
administration over activities on Indian
lands drew many comments. Objections
were raised to the requirement that
States must administer the program over
activities on Indian lands to the extent

'they are authorized to'do so, coupled
with the requirement of proposed § 123.5
that the State Attorney General analyze
the State's authority over Indian lands.

Because States will lack jurisdiction, in
most instances, to control activities on
Indian lands, and since many of the
comments suggested that requiring the
State to take a position on the issue
could generate significant political
controversies, EPA has modified the
requirement of the proposal. EPA will
assume that a State lacks authority
unless the State affirmatively asserts
authority and supports its assertion with
an analysis from the State Attorney
General. Thus, the State will not be
forced to take a position unless It
chooses to assert jurisdiction.

The provisions in § 123.1(k) (proposed
§ 123.1(f)) clarify that, except in regard
to certain aspects of State RCRA
programs, States may provide more
stringent controls than do the
comparable Federal programs.
ProAvIsions applicable under an EPA-
administered program need not be
adopted or may be modified by a State
if their omission or modification would
make the State program more stringent
than the Federal program. For example,
a State NPDES or 404 program need not
provide for the issuance of general
permits, but could instead require all
dischargers to receive an individual
permit. Likewise, NPDES States need
not adopt upset or bypass provisions
since more stringent control can be
achieved without them.

Most of the Comment included in
proposed § 123.1(f) regarding State
programs with a greater scope of
coverage then required by Federal law
has been incorporated into the
regulation, § 123.1(k)(2).
§ 123.2 Definitions.

Although the definitions of Part 122
apply to the terms used in Part 123,
States are not required to adopt the
same definitions. For example, although
a State NPDES program must cover all
"discharges of pollutants" into
"navigable waters," itmeed not adopt
the same language in defining the scope
of coverage of the State program. For
example, many NPDES States tie the
permit requirement to the discharge of
"waste," or use a different definition of
waters. This is acceptable as long as the
State does not adopt language which
reduces the scope of coverage of the
State program below the scope of
coverage of the Federal program.
§ 123.3 Elements of aprogram
submission.

This section establishes the
documentation and information which a
State must submit to EPA before
program review can begin. Since the
time allowed for EPA review of a State
program submission is quite limited, It Is
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essential that all the necessary
documents be submitted before the
statutory review period starts. The
Agency views each element of a
submission as essential to review in
making its approval decision. Program-
specific additions have been added io
the list of required elements so that all
the elements are contained in one
section.

Apparently, many commenters
misconstrued the language of proposed
paragraph (a). These commenters
thought that EPA's 30-day review for
completeness of the submission
occurred before the commencement of
the statutory-review period and pointed
out that to do so would not be legal.
EPA recognizes that the statutory-
review period commences on the date of
receipt of a complete submission and
not on the date the Agency determines
the submission is complete. § 123.3(b)
has been revised to clarify this.

Proposed § 123.3(b)(5], which required
that a State submit copies of the forms it
intends to use in its program, has been
shifted to § 123.4. Submission of these
forms is more appropriate as a
component of the program description
than as a separate requirement.
§ 123.4 Program description.

All the program-specific additional
requirements for the program
description (i.e., proposed §§ 123.34
(RCRA), 123.52 (UIC, and 123.95 (404))
have been incorporated into this section
and clearly identified.

The 404 requirement for a single
agency has been dropped so as not to
preclude States from using a "one-stop"
permitting body for certain types of
facilities, e.g., energy facilities.
However, EPA believes that the use of a
single State 404 agency is a preferable
approach, offering more administrative
simplicity and substantive consistency,
and avoiding much potential confusion.
Where more than one agency has
responsibility for administering a State
404 program, the program submission
must specifically address this division of
authority, and discuss how the program
will be administered and enforced by
the State. Each responsible State agency
must have full authority in the category
of its jurisdiction. §§ 123.4(h)(7) and (8)
have been added to establish these
requirements.

Some commenters suggested that
States be required to demonstrate that
the staff designated to administer the
program is adequate. Indeed, this is the
purpose of § 123.4(b). Also, to avoid
confusion, § 123.4(b) has been clarified
to explicitly provide that any agency
administering a program must have
state-wide jurisdiction. A series of

regional boards cannot administer a
program unless they are sufficiently
under the control of a State agency. The
purpose of this requirement is to avoid
inconsistent program administration
within a State.

States with more than one agency
responsible for administering a program
are encouraged to designate a lead
agency to facilitate communications
between EPA and the State agencies
having program responsibility. State
RCRA programs must designate a lead
agency. The lead agency need not be
one of the agencies administering the
program.

The requirement for submission by
States of the forms they will use in their
programs (proposed § 123.3(d)(5)) has
been retained, but is now included as a
part of the program description
(§ 123.4(d)). Some commenters pointed
out that program-specific requirements
for State forms were not identified in the
proposal. EPA has tried to clarify this.
Other commenters suggested that States
be required to use uniform national
forms. EPA believes that States should
have the flexibility to develop their own
forms as long as they require the same
basic information as EPA. Only in the
case of the NPDES Discharge Monitoring
Report is an identical form required.
§ 123.5 Attorney General's statement.

The Attorney General's statement is a
central part of any State application for
program approval. The Attorney
General's statement is heavily relied
upon by EPA in determining what
authorities exist in a State, and thus
whether these authorities can
adequately operate in lieu of Federal
requirements. While EPA will review a
State's legal authorities, a complete
evaluation is not possible without the
Attorney General's interpretation of
various provisions of State law. The
Attorney General's certification can also
be valuable where a State program is
challenged for failure to conform with
Federal requirements. The Agency will
develop model Attorney General's
statement formats for use in meeting the
requirement of this section.

The proposal (§ 123.5(a)) required that
the authorities cited by the Attorney
General be in full force and effect at the
time the statement is signed. This
provision has been changed so as to
prevent unnecessary delays in the
approval process. The Attorney General
may now sign the statement before the
authorities are fully effective as long as
the statutes and regulations cited by the
Attorney General have been lawfully
adopted prior to signing, and will be
fully effective when the program is
approved. For example, the provision

now allows the Attorney General to sign
the statement at the time of
promulgation of a necessary regulations,
even though its effectiveness is to be
delayed.

In response to comments that States
not be forced to assert jurisdiction over
activities on Indian lands, § 123.5(b) has
been changed to provide that the
Attorney General need analyze the
State's authority over activities on
Indian lands only when the State asserts
such jurisdiction.

One commenter suggested that the
showing required under proposed
§ 123.94(b) for State section 404
programs regarding specification of
disposal sites be deleted for lack of
statutory basis. EPA concurs and has
deleted this requirement.

§ 123.6 Memorandum of agreement.
The program-specific requirements for

the Memorandum of Agreement (i.e.,
proposed § § 123.37 (RCRA), 123.72
(NPDES), and 123.92 (404)) have been
moved into this section for convenience.

One commenter suggested that MOAs
be submitted to rulemaking, public
notice, comment and hearing procedures
before execution by the State Director.
All MOAs will be subject to public
scrutiny prior to program approval
(when they become effective if not prior
to their signing by the State Director. In
the case of RCRA and UIC programs,
States are required to issue public notice
of, and provide opportunity for public
comment and hearings on their
programs, a part of which is the MOA,
prior to submittal to EPA. States are not
required to provide similar procedures
for NPDES and 404 programs, although
some may do so. However, under all
four programs, EPA will provide public
notice of the receipt of State program
submissions, including MOAs, provide a
public comment period, and schedule a
public hearing.

§ 123.6(b)-This paragraph identifies
the basic requirements of the MOA. The
Note under § 123.6[b)[2) points out that
the nature and basis of EPA review of
State permits varies among the
programs. Under the CWA programs,
EPA has a statutory duty to review State
NPDES and 404 permits, and may object
to permits proposed to be issued by a
State. EPA is authorized to issue the
NPDES permit, or the Corps of Engineers
the 404 permit, if the State does not
modify the permit within a specified
period to satisfy EPA's objections.
Under RCRA. EPA may not veto a
proposed State permit to which it
objects, but may terminate a permit
issued by a State to the extent the
permit does not reflect comments made
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by EPA which it stated were necessary
to implement State program
requirements. Under the UIC program,
EPA has neither a statutory right of
review nor the ability to veto a State
permit, but may make arrangements
with the State through the MOA to
review and comment upon State
permits. Under all four programs, the
MOA should be the vehicle for
specifying the details of EPA's review of
State programs.

Comments were received on proposed
§ 123.6(b)(4)(i) stating that EPA should
always notify States before conducting
inspections of facilities or activities
within a State and that the section
should be modified accordingly. EPA
will, under most circumstances, provide
advance notification. However, for
cases of emergency and when otherwise
necessary, EPA must retain the right to
dispense with advance notification of
inspections. § 123.6(b)(4)(i) has therefore
been retained in its proposed form.

Proposed § 123.6(b)(4)ii) concerning
"fiscal arrangements for effective
litigation support" has been dropped.
Commenters indicated that they did not
understand the nature of the
requirement. The proposal included this
as a means to ensure that enforcement
activities are adequately funded,
particularly when enforcement is -
conducted by an office outside the
approved State agency (e.g., an Attorney
General's office). Although EPA remains
concerned about ensuring adequate
funding for enforcement, it decided that
this is appropriately handled in the
context of a State/EPA agreement rather
than through the MOA.

A new provision has been added to
§ 123.6(b) (4) requiring that the MOA
include arrangements for the
coordination of enforcement activities
by EPA and the State.

Some commenters were concerned
that § 123.6(b)(5), regarding the joint
processing of permits required by EPA
and a State under differentprograms,
could lead to delays in permit issuance.
They believed that approval of one
permit would hinge on compliance with
another. The intent of this paragraph
has been misinterpreted. First, joint
processing of permits is notrequiredby
the regulations, .but xather is at the
option of EPA and the State. It is ' ,
intended to promote efficiency and
avoid duplication and inconsistency.
Where'joint processing is chosen, the
agreement could provide for separating
out troublesome permits to avoid delays
in issuing the others. § 124.4 provides for
this separation. Further, the public
would have an opportunity to comment
on any provision regarding joint

processing before program approval.
§ 123.6(b)(5) has been retained.

One commenter suggested that where
more than one agency in a State
administers a given program the MOA
should require intra-State coordination.
Such coordination has not been made an
MOA requirement. While procedures for
intra-State coordination may be referred
to in the MOA, they are better discussed
in the program description than in the
MOA. § 123.4(b) requires a description
of these intra-State procedures for
coordination. In the case of State 404
programs a memorandum of
understanding between the responsible,
State agencies will need to be included
in the program description when more
than one agency seeks to administer the
program, and the responsible agencies
will all need to be parties to the MOA
under this section.
. § 123.6(f--Several comments were
received on this paragraph (proposed
§ 123.92(a)), which pertains to the scope
of waivers of permit review available to
the Regional Administrator under State
404 programs. These comments
expressed two opposite viewpoints;
some suggested that virtuallyno
waivers be granted, while others
suggested that the State be given a
blanket waiver of EPA permit review
upon program approval. EPA continues
to take an intermediate position based
on the express language of sections
404(j) and (k) of CWA, which provides
EPA authority to review State permits,
but allows waivers for specific classes
and categories of activities.

Certain types of activities are likely to
have substantial environmental effects,
and EPA feels that it should always
have an opportunity to review permit
applications and draft permits for these
activities. One such category is "major
discharges." A commenter suggested
that a definition for "major discharger"
be formulated and applied nationwide.
EPA believes that development-of a
nationwide definition is unrealistic
given the variety of discharge and
aquatic resource combinations within
each State, and has therefore decided
that such a definition is better placed in
individual State MOA's with the
Regional Administrator.

'Another commenter requested an
escalation procedure for resoiving
disagreements among Federal agencies
on'the scope of waivers. EPA disagrees.
The waiver provision under section
404(k) does 'not require the concurrence
of other Federal agencies. EPA has,
through these regulations, provided
other Federal agencies with an
opportunityto comment on waivers by
providing for consultation with the
Corps of Engineers, Fish and Wildlife

Service, and National Marine Fisheries
Service on the scope of the waivers to
be contained in the State/EPA MOA.
Since the MOA is part of the State
program submittal, these agencies will
have an opportunity to comment on the
waivers during the official review
process required by sections 404(g)(2)
and (3). Furthermore, EPA has required
that procedures for MOA modification
be consistent with those for MOA
development. Thus, consultation with
these other involved Federal agencies
will also take place before any further
waivers are implemented.

One commenter felt that the term
"discharge which may affect the waters
of another State" in § 123.6f)(1)(i)(A)
needed further definition to establish a
reasonable'basis for its use as a
criterion. Although the term has not
been further defined because it derives
directly from the requirements of CWA
section 404(h)(1), it is meant to apply to
discharges which tay cause or
contribute to the likelihood of along or
short term chemical, physical, or
biological change in the other State's
waters, or which may violate the other
State's water quality standards. In
response to a number of comments, EPA
has expanded the list of critical areas
not subject to waiver in
§ 123.6(f)(1)(i)(C).

EPA agrees with one commenter who
felt that if no problems are encountered
with permits that are waived, the
Agency should consider expanding the
types of discharges for which review is
waived. However, when EPA finds that
individual permit review is needed to
implement the goals of section 404, the
Agency reserves the right to withdraw
the waiver under § 123.6(g)(1). The only
way the Agency has of determining this
is by monitoring permit applications
within waived categories when needed.

Proposed § 123.7 Requirement to
obtain a permit.

This proposed section has been
dropped because it was too vague and
generalized. Program-specific language
has been developed instead. Generally
speaking, State law must provide for
regulation of all activities regulated by
theFederal program.
§ 123.7 Requirementsforpermitting.

This section was proposed as § 123.8.
It lists the provisibns of Parts 122 and
124 with which State programs must
comply. The program-specific additional
permit requirements [proposed § § 123.39
(RCRA), 123.57 (UIC), and 123.73
(NPDES)] have been moved into this
section for convenience. In addition, the
cross-referenced section of Parts 122
and 124 now specify, in their headings,
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that they are applicable to State
programs. It should-be noted that States
are not precluded-from adopting any of"
the other provisions of Parts 122 and
124. However, only the provisions listed
in § 123.7 are specifically required of
State programs.

Many comments suggested that the
requirements applicable to States were
too detailed and inflexible. In response,
EPA reanalyzed the sections listed in
the proposal (§ 23,81 which were
applicable to all programs to determine
if any sections could be eliminated as
State requirements, or made applicable
to States in a manner that would
provide the States with greater
flexibility. As a result of this analysis,
certain sections and subsections of Parts
122 and 124 are no longer applicable to
States rie., the requirement for a
statement of basis and selected
provisions regarding permit issuance,
draft permits, and public notice).

EPA considered the idea of separating
the remaining general State program
requirements so as to establish two
levels of applicability, one of which
would allow States greater flexibility in
how they could implement selected
requirements. The idea was rejected,
however, because of the confusion this
bifurcation would cause among States
seeking to determine what authorities
would satisfy the requirements of
provisions placed at varying levels and
because of the difficulty of justifying the
placement of a requirement at a given
level.

The requirement that State programs
have legal authority to implement and
be administered in conformance with
the listed provisions has been retained.
This requirement does not mean that
States must implement provisions
identical to the listed provisions; only
that they establish requirements which
are at least as stringent as the
corresponding listed provisions.
Assistance will be made available to
States by EPA on how they can satisfy
this section.

Comments were also received
expressing the belief that all of the
provisions of Parts 122 and 124 should
be made applicable to States. As
discussed earlier in this Preamble, that
notion was rejected. Comments were
received, as well, regarding the failure of
§ 123.7 to apply specific provisions of
Parts 122 and 124 to States. One
commenter recommended that the
transfer provisions of Part 122 should
apply to States. This recommendation
has been adopted. Transfer
requirements were made applicable to
NPDES States in the Agency's June 7,
1979, NPDES regulation (44 FR 32864)
and are now made applicable to the

other programs under this Part to assure
that the State Director is given notice of
a transfer of ownership and may react to
it. Other commenters suggested that
States be required to protect
confidential information to the same
extent as EPA. This suggestion has been
rejected. § 123.7(a)(131 requires States to
implement § I 122.1g(b)-(d). This means
that States must grant public access to
at least the same type of information as
does EPA. EPA will not, however,
dictate how a State must treat other
information submitted to it. J 122.19(a)
[proposed I 12I 18(al), therefore, has not
been made applicable to States. Finally,
a comrienter requested that State notice
and hearing procedures for RCRA
permits be the same as HPA procedures.
The provisions of Part 1M regarding
notice and hearing were, in the proposal,
and remain, in these final regulations,
applicable to States to the extent
necessary to assure adequate public
participation. EPA believes that beyond
these minimum requirements, States
should have flexibility to establish their
own administrative procedures.

The list of applicable requirements in
§ 123.7(a) has been adjusted to reflect
the transfer of those permit application
requirement provisions common to all
programs from the individual program
subparts of Part 122 to the general
Subpart, 122.4. It imposes no
additional requirements on the States.
This change appears at J 123.7(a)(1). The
corresponding provision of Part 124,
§ 124.3[a), has also been made
applicable. Also, an addition has been
made to the list of applicable
requirements, § 123.7(a)(15), to clarify
that a draft permit must be prepared and
circulated by approved States before a
permit is modified or revoked and
reissued as required by 1 124.5. This
requirement is not applicable to State
404 permits when no draft permit is
prepared prior to initial permit issuance.

The language in proposed § 123.8 has
been amended, in response to
commenters' concern that the section
limited State authority to impose
requirements more stringent than
Federal requirements, to make clear that
the applicability of the listed sections to
State programs does not infringe on a
State's right to be more stringent. For
example, State NPDES programs need
not adopt the provisions for bypass and
upset in 1122.50. However, when States
include provisions on bypass and upset,
these may not be less stringent than
those allowed by EPA regulations.

§ 123.8 Requirements for compliance
evaluation programs.

This section was proposed as § 123.9.
The additional requirements for State

NPDES compliance evaluation programs
(proposed 123.80) have been included
in this section for convenience.

A comment was received suggesting
that States not be required to make the
information gathered under § 123.8(b](1]
available to EPA if it is prepared in
anticipation of or is in anyway
associated with litigation. EPA cannot
accept this suggestion. EPA does not
intend to interfere with State litigation.
However, the information collected by a
State regarding persons subject to
regulation who have failed to comply
with permit application or other program
requirements must be available to EPA
in order for EPA to perform its statutory
responsibilities to oversee approved
State programs. The information which
this commenter seeks withheld from
EPA is information vital to EPA's
oversight of State enforcement
activities. J 122.8(b)(1) has been
retained.

One commenter requested that
§ 123.8(b)(2) indicate how often periodic
inspections should be made. EPA agrees
that the establishment of such schedules
is desirable, but feels that it is better
handled on a State by State and year by
year basis because of the continually
changing nature of State permit activity.
Schedules for periodic inspections,
therefore, will continue to be
established in annual State/EPA
agreements.
S123.9 Requirements for enforcement

authority.

This section was proposed as § 123.10.
The requirements for State enforcement
programs generated more comments
than any other section of Subpart A. The
proposal generalized the requirements
to a digree which made them confusing
and vague. Therefore, EPA has chosen
to set some of the requirements on a
program-specific basis closely tracking
the EPA enforcement authority in each
of the programs.

Most of the controversy on this A,
section centered on the amounts of cvil
and criminal penalties or fines
recoverable under State law and the
types of violations to which they apply.
EPA's proposal would have required
States to have essentially the same
enforcement capabilities as EPA,
including the ability to collect the same
maximum fines and penalties. The final
regulation adopts a similar approach.
but affords a greater degree of flexibility
on the amounts recoverable. All State
programs must have both civil penalties
and criminal sanctions. Fines and
penalties must be recoverable under
State law;, a State program cannot rely
on the levying of Federal fines, as one
commentar suggested, since the State,
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not EPA, is to have primary enforcement
responsibility upon program approval.
The violations for which these fines and
penalties must be recoverable, which
some commenters claimed were set out
too broadly in the proposal, are now
clearly set out and coincide with EPA's
authority under each statute.

The Ageficy has determined that it is
necessary to set specific minimum levels
of fines and penalties which States must
have the authority to recover in order to
ensure effective State enforcement
programs. Without such minimum levels,
EPA would often be forced to take its
own enforcement action in approved
States because the State action imposed
inadequate penalties. Such EPA action,
while available as a backup, is not

.intended to be relied upon as the prime
enforcement mechanism in approved
States. Accordingly, the Agency has set
minimum levels of fines and penalties.
However, it has reduced the levels
below those available to EPA based on
the large'volume of comments from
States requesting such relief.

In the area of State RCRA programs.
the minimum levels of fines and
penalties are set at $10,000 per day at
the suggestion of the National
Governors Association. Also,
imprisonment for at least six mofiths
must be available. These are the-
minimums which must be present in a
State program before it can be
considered to "provide adequate
enforcement" under section 3008(b) of
RCRA. The violations for which criminal
remedies must be obtainable was I
changed from "any program violation"
because many commenters pointed out
that EPA cannot-obtain criminal
remedies for any program violation. The
situations where criminal remedies must
be* available now closely parallels the
language of section 3008 of RCRA.

The levels of fines and penalties for
State NPDES programs has been
adjusted to the same level reflected in
pastAgency policy. All currently
approved NPDES States meet the final
regulation.

The levels of civil penalties and
criminal fines for State UIC programs
have been similarly reduced below
Federal amounts. The minimum civil
penalties and criminal fines have been
set at $2,500 and $5,000 per day,
respectively. However, in the case of
Class II wells, States need only have the
authority fo recover a civil penalty of
$1,000 per day, and may substitute the
authority for pipeline (or production)
severance for criminal fines.-Several
commenters noted that they had this
authority for pipeline severance
available to them, and that it proved to
be more effective than monetary fines.

EPA agrees that this may be preferable
and has, therefore, allowed States to
choose between pipeline severance and
criminal fines for Class II wells.

One commenter suggested that the
requirement of § 123.9(a)(1) (proposed
§ 123.10(a)(1J)-that States have the
authority to restrain immediately
unauthorized activities endangering
public health or the environment-was
too broad for purposes of the UIC
program, and that endangerment of the
environment should be eliminated as a
cause for immediate action. This
commenter cited section 1431 of SDWA
which allows immediate action only
when there is an "imminent and
substantial endangerment to the health
of persons." Section 1431 is not
applicable to State UIC programs.
Further, section 1421(a)(1) is intended to
assure effective programs. Reference to
endangerment of (threatening) the

-environment has been retained in
§ 123.9[a)(1) because it is a necessary
element of State enforcement programs.

The alternative in proposed
§ 123.10[a)(1) which allowed States to
choose having available either the
remedy of immediatbly notifying the
Regional Administrator by telephone of
unauthorized activities or the remedy of
immediately and effectively restraining
such activities by order or by suit has
been dropped. The latter remedy is now
required of all State programs. The .
remedy of'telephone notification was
dropped as an option since it is an
obvious ability of all States. The more
important authority of being able to
immediately restrain an unauthorized
activity is one which can be satisfied
either with an administrative cease and
desist order or with the ability to seekin
court a temporary restraining order, an
ability which few, if any, States lack.

States are still required to have the
same array of eiforcement tools as EPA,
except that imprisonment is only
required for State RCRA programs. State
programs may not impose a greater
burden of proof for establishing
violations than is required of EPA under
the appropriate Acts. A State could not,
for example, require a showing "beyond
a reasonable doubt" to establish a, civil
violation. If a greater burden of proof
were allowed, enforcement actions
would be less often successful and State
programs, therefore, less effective.

The penalty policy provision in the
proposal (§ 123.10(c)) has been retained
unchanged despite numerous objections
that it notbe applied to States. EPA
believes that it is entirely reasonable to
expect States to assess penalties which
are "appropriate to the violation." The
additional criteria for assessing
penalties apply only to "deadline"

violations and are inherently flexible so
as to provide States with a wide margin
of discretion in their application.

Some commenters argued that the
penalty policy could not be applied to
States administering RCRA programs
because under section 3008(c) of RCRA
the Administrator may only consider the
seriousness bf the violation and good
faith efforts to comply with applicable
requirements in assessing a penalty, The
Agency believes that the factors '
contained in § 123.9(c) fit within these
broad statutory standards. Moreover,
EPA interprets section 3008(c) of RCRA
to allow adoption of a penalty policy by
States which is not strictly within the
standards of section 3008(c), since the
listing in section 3008(c) Is not exclusive,
In addition, section 3008 covers only
Federal enforcement and is not directly
applicable to the States.

§ 123.9(d)-This section establishes
minimum guidelines to ensure that the
public has an adequate opportunity to
participate in the enforcement process
itself. This regulation is promulgated, in
part, pursuant to the provisions of
section 101(e) of the CWA and section
7004(b) of RCRA which require EPA, In
cooperation with States, to publish
minimum guidelines which provide for
such public participation. Additionally,
this regulation is promulgated In
response to the opinion of the Seventh
Circuit in Citizens for a Better
Environment v. EPA (596 F. 2d 270,
Petition for rehearing denied, 13 ERC
1095, 7th Cir. 1979). It was proposed as
§ 123.10(d) on August 22, 1979 (44 FR
49275).

The August 22, 1979 proposal required
all States wishing to receive or maintain
programs covered by the consolidated
permit program to provide citizen
intervention as of right. Additionally,
EPA suggested several other
mechanisms for public participation,
After reviewing the public comments on
this proposal, the Agency has
established requirements which ensure
the benefits of public participation,
while intruding less into the States'
management of their judicial and -
administrative systems.

Many commenters objected to the
proposed requirement of Intervention as
of right in State enforcement action,
Various reasons were advanced
including that the Agency lacks
statutory and constitutional authority to
impose such a requirement and that
under section 101(b) of CWA States -
have the primary responsibility to
control pollution. Additionally, many
States pointed to the possible disruption
or loss of existing programs if State
legislatures were asked to enact
statutory changes. Although the Agency
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does not agree with all of the.arguments
advanced by commenters, intervention
as of right is not now mandatory but is
one of two options to be adopted by
States. I

The first option allows States to
provide for intervention as of right by
citizens who have an interest which is
or may be adversely affected by a
violation. This coverage is comparable
to existing rights in Federal court.
Alternatively, States may provide
assurance that they will not oppose
intervention by citizens when such
intervention may be permissibly
authorized under State law. States
employing this option ate also required
to ensure that citizen complaints of
potential violations are received and
responded to, and that any proposed
settlement of an enforcement action is
published for public comment.

Commenters also objected to the
application of these requirements to
RCRA and UIC programs. Many pointed
out that CBE v. EPA, supra, in which the
Seventh Circuit invalidated the
Administrator's approval of the Illinois
NPDES program, was based only on the
requirements of section 101(e) of the
CWA. EPA believes that the application
of these requirements to programs under
RCRA and SDWA, in addition to CWA,
is warranted. Section 7004(b) of RCRA is
virtually identical to section 101(e) of
CWA, and contains the same obligation
to promulgate regulations dealing with
public participation. Although SDWA
contains no such specific requirements,
section 1450(a)(1) authorizes the
Administrator to prescribe regulations
which are necessary or appropriate to
carry out his functions under the Act.
The Agency believes that these
minimum public participation
requirements are both necessary and
appropriate for an adequate State UIC
program. The requirements of § 123.9(d),
therefore, remain applicable to all
programs covered by Subpart A of these
regulations.

Numerous commenters urged the
Agency to adopt all the mechanisms for
public participation suggested in the
proposal. Some stated that the right of
participation in State court should be
equivalent to that available in Federal
Court. Although these regulations
require that States provide a meaningful
opportunity for public participation in
enforcement, they represent minimum
guidelines and do allow States some
flexibility in developing these
provisions. Nothing in the Act or its
legislative history indicates that
Congress intended that States be
required to provide identical rights to

those Congress specified for citizens in
Federal court.

Some commenters objected to the
suggestion, adopted a.s part of the
second alternative, that States be
required to publish proposed settlements
for public comment. They claimed that
this could disrupt a process which
requires that settlements be negotiated
in private and adopted quickly.
However, it is just such a situation, with
its potential for abuse, which public
participation is designed to avoid.
Experience by the Federal government
indicates that noticing proposed
settlements for public comment does not
make it appreciably harder to settle
cases. Thus, notice of settlement must
be published although the settlement
itself needn't be published. Interested
persons will be allowed to view the
settlement if they wish. This process is
similar to that now employed by the
Department of Justice (28 CFR § 50.7).

Some commenters stated that the
Agency should defime "citizen." Many
pointed to section 505(d) of CWA which
defines citizens as persons who have an
interest which is or may be adversely
affected. The Agency has adopted a
similar definition in this rule. However,
it should be noted that the legislative
history of section 505 indicates
Congress' intention to give citizens the
broadest right of participation permitted
by the requirement of "standing"
contained in the U.S. Constitution.
Similar breadth would be required of
States choosing to provide intervention
as of right.

It was also suggested that the Agency
require States to provide their citizens a
right to compel State officials to perform
non-discretionary duties. EPA does not
believe that such a right need be
specified in these minimum guidelines.
When States are not performing
necessary duties, citizens have the right
to petition EPA to withdraw the State's
authority to administer the program.

Some commenters objected to the
length of time which States are given to
comply with these requirements.
However, this period is the same given
for compliance with all new
requirements contained in these
consolidated permit regulations.

Some commenters asserted that EPA
has not developed these regulations "in
cooperation with the States" as required
by RCRA and SDWA. Due to the time
constraints imposed by the court in CBE
v EPA, supra, the proposal was
developed by EPA. However, States
were fully informed and their views on
the proposal were actively sought.
Comments were received from agencies
in over 30 States. These comments were

carefully and fully considered in
developing this regulation.

§ 123.10 Shoring of information.
This section was proposed as § 123.16.

Paragraph (a] requires approved States
to share information with EPA. Many
States indicated that under State law
they may not be able to make
confidential information available to
EPA upon request. However, since EPA
cannot exercise its statutory oversight
and enforcement responsibilities
without access to all the information it
needs, including confidential
information, the paragraph has not been
changed.

A commenter stated that if EPA
receives confidential information from a
State, the Agency should preserve the
confidentiality of the information. When
the Agency receives information from a
State which is claimed as confidential
by the submitter EPA will treat this
information in accordance with its
business confidentiality regulations at
40 CFR Part 2. These regulations treat all
information claimed confidential by the
submitter as confidential until an
explicit determination is made that it is
not entitled to confidential treatment. A
submitter gets prior notice of this
determination under 40 CFR § 2.205.

If a State operates a broader program
than is required by Federal law, this
information sharing requirement applies
only to the Federally required portion.

Under § 123.10(b), EPA will provide
States with information from its files
when the State requires the information
to administer a Federal program. If the
information has been claimed
confidential by its submitter, EPA will
disclose the information to a State in
accordance with the procedures of 40
CFR Part 2. In particular, 40 CFR
§ 2.301(h)(3). which is incorporated by
reference in § 2.302(h)(3) (NPDES/404
permits), § 2.304fh](3) (UIC Permits), and
§ 2.305(h)(3) (RCRA permits], provides
that EPA will disclose information
claimed confidential to a State if the
State has the authority to compel that
information or, if it does not have such
authority, if EPA determines that the
State will provide adequate protection
to the interests of the affected business.

One commenter stated that a
submitter should get notice before
confidential information it submitted to
EPA is disclosed to a State. Under the
Part 2 regulations, EPA will give notice
to the submitter before disclosure to the
State if the State agency does-not have
the authority to directly compel
submission of the information. If the
State does have the authority to compel
submission of the information, notice is
not required. EPA's disclosure of
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information to an approved State under
§ 123.10(b) is essentially'the same as
disclosure to EPA employees or other
Federal agencies who perform a
function on behalf of EPA. Notice is not
required prior to disclosure in either of
these instances. See 40 CFR
§§ 2.209(c)(3) and (e).

Proposed § 123.11 Progress reports.
This proposed-section has been

dropped because itwas duplicative of
other provisions in this Part. The
requirement that States with interim
authorization under RCRA, and those
listed as needing h UIC program submit
progress reports is found in Subparts F
and C, respectively.

§ 123.13 Procedure for revision of State
programs.

This section was-proposed as § 123.13.
The procedures for revising State
programs are designed to be flexible
enough to cover both minor and major
modifications. The Agency-will issue
public notice and provide opportunity
for public comment on substantial
proposed program modifications, and
will indicate its approval by notice in
the Federal Register. In most instances
of minor modifications, EPA will not
issue public notice and will indicate its
approval by letter.

One commenter requested that there
be no formal EPA review of nominal
changes in. the structure and
responsibilities of State agencies.
administering an approved program. It
was not the intent of the proposal nor is
it of these final regulations to require
EPA review in such cases. Only when
the controlling Federal or State statutory
or regulatory authority is modified or
supplemented, or when the State
proposes to transfer all or part of a
program from an approved State agency
to another agency may EPA approval be
necessary. Changes solely in the
internal structure of an approved State
agency, with no changes in the overall
authority of the agency, do not require
EPA approval.
A new provision [§ 123.13(g)) has been

added to reinstate the time periods for
compliance with revised NPDES
requirements by approved State NPDES
programs. Those compliance deadlines
had been suspended on March 13,1980
(45 FR16182) to allow NPDES States to
await promulgation of these
consolidated regulations before
modifying their programs.

§ 123.13(g) also requires NPDES States
to implement the new NPDES
application requirements for existing
dischargers other than POTW's
contained in § §122.4(d) and 122.53(d)
and (e), for all dischargers whose

permits expire afterNovember 30, 1980
or whose permits expire before
November 30,1980 but who have not
reapplied prior to April 30, 1980. This is
necessary to assure that the imminent
round of BAT permit issuances are
written with adequate knowledge of the
toxic pollutants being discharged. (See
the preamble to the consolidated
application form, published elsewhere in
today's Federal Register, and the
preamble to § § 122.53 and 122.62 for
detailed discussion of the new
application, its use in the NPDES
program, and the considerations
involved in phasing in the use of the
new application.)

While these application requirements
will have to be implemented more
rapidly by States than other new NPDES
requirements, EPA anticipates that
States should have no difficulty
implementing them in a timely manner.
EPA is not requiring that States
immediately develop new forms to
secure the information required under
§ §. 122.4(d) and 122.53(d) and (e). Until
such time as they develop new forms
they may either receive the required
information-without the use of any form,
or they may use EPA's new consolidated
Forms 1, 2b and 2c (see separate
publication in today's Federal Register
of EPA consolidated application forms).
EPA will provide adequate supplies of
these forms to States wishing to use
them. States which develop new
application forms consistent With
§§ 12Z.4(d) and 122.53(d) and (e) will
receive expedited approval. EPA will
consider these new forms to be
nonsubstantial program modifications
under § 123.13(b](2].

§ 123.14 Cilteria for withdrawal of
State programs.

This secticn was proposed as § 123.14.
One commenter thought that program
withdrawal should be mandatory for
any violation by a State of the
requirements of this Part. Such a
requirement would be draconian and
has been rejected by the Agency and the
Courts. See Save the Bayv.
Administrator, 556 F.2d 1282 (5th Cir.
1977).

§ 123.15 Procedures for withdrawal of
State programs.

This section was proposed as § 123.15.
A coramenter suggested that EPA give a
wrftten response to any petition for
withdrawal of a State program. This
suggestion has been adopted. Also,
language has been added to clarify that
actions taken by a State prior to
withdrawal are valid and are not
affected by withdrawal. Thus, a permit
issued by a State prior to program

withdrawal would remain valid after
withdrawal. This provision appears at
§ 123.15(c).

Subpart B-Additional Requirements for
State Hazardous Waste Programs
Subpart F-Requirements for Interim
Authorization of State Hazardous Waste
Programs

RCRA is unique among the statutes
covered by these consolidated'
regulations in that it provides for two
different types of EPA approval of State
programs-"interim authorization,"
which may extend for only 24 months
after the full Federal program has been
established-and "final authorization,"
which is the same type of permanent
approval authorized by the other
statutes implemented by this Part.. EPA originally proposed guidelines for
both interim and final authorization of
State hazardous waste programs under
section 3006 of RCRA on February 1,
1978 (43 FR 4365). On June 14,1979. EPA
reproposed the guidelines as part of
these consolidated permit regulations.
Because of the public interest in the
Federal hazardous waste regulatory
program and because of the particular
need for States to know early in 1980
what EPA would require for interim
authorization, the Agency, on January
29, 1980, published in the Federal
Register (45 FR 6752] Advance Notice of
what today's regulations impose as
requirements for both interim and final
authorization of State hazardous waste
programs. The Agency did not accept
comments on this Advance Notice, nor
did it respond in the Advance Notice to
comments made on the June 14,1979
proposal.

In the June 14,1979 proposal, EPA
responded to comments received
concerning the February 1,1978
proposal and discussed certain program
decisions. These will not be reiterated-
fully here. However, EPA strongly
solicited comments on many aspects of
the proposal pertaining to interim
authorization. Comments on these
aspects and the basis for this final
regulation for interim authorization as It
appears today are addressed below.

In the June 14, 1979 proposal of Part
123, requirements for both interim
authorization and final authorization
were contained in Subparts A and B.
This caused confusion among many
commenters as to which requirements
pertained to which type of authorization.
In order to make the final regulations
easier to read and work with, EPA has
now separated the RCRA provisions In
this Part into two Subparts-one for
final authorization and one for interim
authorization. EPA believes that the
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requirements for interim authorization
are most comprehensible when set forth
as a discreet, autonomous subpart of
Part 123.

Thus, new Subpart F includes all of
the requirements for interim
authorization, having explicitly adopted
the applicable portions of Subpart A.
Accordingly, Subpart F can be read as a
unit by those interested in interim
authorization only. This system will also
allow Subpart F to be dropped from the
Code of Federal Regulations when the
interim authorization period is over.
Subpart B now includes the
requirements for final authorization
additional to those contained in Subpart
A. Although this separati6n causes some
duplicatioA of requirements which
pertain to both interim and final
authorization, EPA believes this
reorganization will remedy the
unclearness of the proposal concerning
requirements for interim authorization.

Because final and-interim ..,
authorization are so closely related, they
are discussed together in this section of
the Preamble. The discussion first
covers two general issues relevant to
both programs. Interim authorization is
discussed next, since it comes first in
time and is expected to provide the
foundation for final authorization.
Finally, Subpart B concerning final
authorization is discussed.

Equivalence and consistency. One of
the most frequently discussed issues in
the comments on the RCRA portions of
the proposed Part 123 regulations
concerned the extent to which State
programs should be required to be
substantive and procedural duplicates of
the Federal program before they could
be approved for either interim or final
authorization. Many industries argued
for requiring nearly identical State
programs, out of an understandable and
legitimate concern about the burden of
adhering to many dissimilar State
programs, while many States argued for
a more lenient test, for equally
understandable reasons. The basic legal
framework of the problem is laid out
hore; EPA's detailed resolution of the
issue is explained later in the program-
specific discussion.

RCRA expresses a concern for
national consistency of State programs
during final authorization, but backs-off
from that goal of consistency during
interim authorization. The statute
requires States with final authorization
to have programs both "equivalent to"
and "consistent with" the full Federal
program. However, during the period of
interim authorization States must have
programs that are only "substantially
equivalent" to the Federal program.

Although these provisions taken
together evidence a clear concern to
avoid duplicative and overlapping
regulations and to make State hazardous
waste control programs relatively equal
to each other and to the Federal
program, particularly during final
authorization, they must be considered
in light of section 3009 of RCRA. Section
3009 of RCRA states that after the
Federal RCRA program becomes
effective, no State may administer a
program less stringent than the Federal
program. The statutory language does
not directly address the question
whether more stringent State
requirements are preempted, though
EPA believes in certain circumstances,
discussed later in the preamble, they
well might be. However, the section
taken as a whole does suggest by
negative implication that RCRA was not
intended to have sweeping preemptive
effect. Thus States may impose
requirements under their own laws
which are more stringent than the
Federal requirements, but section 3006
forbids EPA from approving these
requirements as part of a State final
authorization program if they are
"inconsistent" with the Federal program.

Accordingly, establishing very tight
standards for EPA approval of State
programs would not necessarily
advance some of the basic goals of the
statute-to establish Federal minimum
standards, but not abruptly halt the
development of State programs, and to
reduce the existence of overlapping or
duplicative State regulatory programs.
Indeed, setting a very high thresh6ld
might produce the reverse effect by
removing an incentive for States to take
moderate steps to make their program
more similar to the Federal program, but
not identical to it.

Though EPA has tightened a number
of the requirements for approval of State
programs, it has not accepted the
comments calling for the programs to be
identical. Instead, as discussed below, it
has adhered to a more flexible
approach, particularly where interim
authorization is concerned. Final State
RCRA programs though may not be less
stringent than the Federal program.

Review of State permits. Section
3008(a)(3) of RCRA authorizes the
Administrator, after giving notice, to
revoke any RCRA permit whose holder
is in violation of any of the requirements
of Subtitle C, or State requirements
established under that Subtitle, and to
assess a civil penalty against that
person. The statute explicitly allows this
whether the permit concerned was
issued by EPA or by a State with an
approved program.

The proposed regulations did not
specify any restrictions on this
authority, and thus by implication
allowed it to be used at any time. (This
implication was reinforced by the very
broad grounds for modification of RCRA
permits set forth in proposed § 122.9.)

In these final regulations, EPA has
made more explicit and narrowed the
grounds on which it will move to revoke
State-issued permits or enforce against
their holders. First, EPA may take such
actions at any time, after giving notice to
the State. if the holder of a State-issued
permit has not complied with its terms.
EPA intends that States should have
primary enforcement responsibility, but
the Agency retains independent
enforcement authority in an approved
State and will use it to the extent a State
fails to take necessary enforcement
action. Beyond that, the regulations
state that EPA will only revoke State-
issued permits-or enforce against their
holders to the extent permittees do not
comply with conditions included in
comments made by EPA during the
period for review of State permits
required by §§ 123.6,123.38, and 123.134
and which EPA stated were necessary
to implement approved program
requirements. EPA comments on the
proposed State permit would only
address whether the permit properly
implemented the approved State
requirements, not whether it
implemented the Federal requirements
that were not effective in the State. EPA
does not intend to take enforcement
action against a State permit holder who
is in compliance with a condition
commented upon by EPA during its
review period and recommended for
inclusion in the permit, even though the
condition is not included in the permit.
This Is clearly not a result EPA intended
in establishing these permit review
procedures. Permit applicants will be on
notice as to comments made by EPA
during the review period as these
comments will be sent to the permit
applicant before the permit is issued.

This approach means that in cases
where EPA has no comments on a State
permit or where the comments are
successfully accommodated compliance
with the State permit will be deemed
compliance with the requirements of the
State program and Subtitle C, for
Federal enforcement purposes, apart
form an "imminent hazard" action under
section 7003. However, it also reserves
to EPA the authority to prevent a State-
issued permit from shielding owners and
operators from Federal enforcement to
the extent that EPA has timely
expressed its views that the permit in
question is not adequate to carry out the
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purposes of RCRA. This will allow EPA
a measure of control over State RCRA
programs short of the drastic and often
impractical step of withdrawing
program approval. The language of
section 3008(a)(3) indicates -that
Congress had such an oversight role in
mind when State-issuedRCRA permits
were concerned.

EPA will follow this approach both in
States with final authorization and in
States which are issuing permits under
Phase II of interim authorization. During
Phase I of interim authorization,
"interim status standards" or their State
equivalents apply to facilities which
have not received a full RCRA permit.
Some States with Phase I interim
authorization may elect to enforce their
version of the interim status standards
by granting permits containing those
conditions. This approach is perfectly
acceptable. However, a permit
containing those" standards has no status
as a RCRA permit and does not relieve
the facility holding it of the obligation to
apply for and receive a full RCRA
permit when the Director requests.

Interim Authorization

§ 123.121 Purpose and scope.

As noted above, RCRA is unique
among the programs covered by these
consolidated regulations in providing
not just for full and permanent
authorization to States to administer a
permit program instead of EPA, but also
for a preliminary transitional stage
called "interim authorization." Section
3006(c) of RCRA provides that

Any State which has in existence a
hazardous waste program pursuant to State
law before the date 90 days after the date of
promulgation of regulations under sections
3002, 3003, 3004, and 3005, may submit to the
Administrator evidence of such existing
program and may request a temporary
authorization to carry out such program
under this subtitle. The Administrator shall. if
ihe evidence submitted shows the existing
State program to be substantially equivalent
to the Federal program under this subtitle,
grant an interim authorization to the State to
carry out such program in lieu of the Federal
program pursuant to this subtitle for a 24-
month period beginning on the date 6 months
after the date of promulgation of regulations
under sections SOOZ through 3005.

Unlike.final authorization programs,
which must be "equivalent" to the
Federal program "onsistent" with the
Federal program and programs in other
States, and provide adequate
enforcement assurances, the State
interim authorization program must only
be"substantially equivalent" to the
Federal program. The legislative history
emphasizes Congress' intent that interim
authorization be granted in a relatively

liberal manner so as not to disrupt on-
going State efforts and to encourage
States to continue their efforts so that
they will be ready to take over
responsibility for the full program when
interim authorization is over.

The timing and conditions for interim
authorization, and the relationship
between various State programs and
between the Federal program and State
programs under interim authorization,
have been among the most difficult
questions to be addressed in these
.consolidated regulations.

In the proposal EPA specified a single
starting date for interim authorization,
namely "the date 6 months after the
promulgation of regulations under
section 3001 of RCRA.' The proposed
requirements for obtaining interim
authorization were relatively loose. A
State was not required to have a
program for listing and designating
hazardous wastes or for implementing
the manifest system in order to obtain
interim authorization. Instead it was
only required to control by permit either
on-site or off-site hazardous waste
disposal facilities and to conduct an
effective enforcement program.

The final regulations significantly
change the approach taken in the
proposal. First, the interim authorization
program will be implemented in two
"phases" corresponding to the two
stages in which the underlying Federal
program will itself take effect. The
reasons for and mechanics of this--
approach are discussed imnnediately
below. Second, the requirements for
approval of interim authorization have
beeii tightened significantly. A much
greater degree of similarily to the
corresponding requirements of the
Federal program will now be required.

As the preamble to the RCRA section
3004 regulations sets forth, EPA will
establish the regulations setting up the
RCRA program in its initial form in two
stages. The first set of regulations (or
"Phase 1"), which will become effective
6 months from the date of their
promulgation, will accomplish the initial'
identification of characteristics of
hazardous waste and listing of
hazardous wastes (Part 261), establish
the standards applicable to generators
and transporters of hazardous wastes,
including establishing the manifest
system (Parts 262 and 263), erect
"interim status" standards applicable to
existing HWM facilities before they
receive permits (Part 265) and set out
permitting procedures (Part 122).

The second set of regulations (or
"Phase II"). to be promulgated in the fall
of 1980, will complete the job of
establishing the initial set of standards
that govern the operation of HWM

facilities. Full permitting of these
facilities will be able to proceed on the
effective date of these regulations. This
two-stage approach has proved to be the
only practical way, given the size of the
regulatory task involved, of putting the
program in motion expeditiously.

As far as the Federal program is
concerned, the only concrete operational
difference that will flow from this two-
stage approach, as opposed to one in
which the regulations were all
promulgated at once, will be that a
period of 6 months will be created
during which existing HWM facilities
will be subject to interim status
standards but no permits will be issued.
However, as the preamble to the section
3004 regulations explains, the statute
explicitly foresees that many facilities
will not be permitted for years after the
program starts and provides for "Interim
status" for these facilities. The two-
stage approach operates within that
basic understanding.

It would be inconsistent and contrary
to Congressional intent to establish
interim authorization in one stage only
when the basic Federal program is being
established in two stages. As a practical
matter, a one stage interim authorization
program could only have been done by
postponing the beginning of interim
authorization until after both stages of
the Federal program were promulgated.
That would have meant creating a
period of 6 months in which EPA would
run a purely Federal program without
any possibility of a State formally taking
it over. This would have been contrary
to the Congressional desire that States
take formal responsibility for the
program as soon as possible.

For these reasons, EPA has elected to
allow interim authorization for the first
phase of the.Federal program as well as
for the second. EPA believes this
approach is legal under the statute.

Section 3006(c) of RCRA consists of
two sentences embodying somewhat
different policies. The second sentence
requires EPA, upon finding that a State
program ls "substantially equivalent" to
the Federal program, to
grant an interim authorization to the State to
carry out such program In lieu of the Federal
program for a 24-month period beginning on
the date 6 months after the date of
promulgation of regulations under sections
3002 through 3005.

This sentence allows States 2 years
from the effective date of the regulations
establishing the full Federal program in
its-initial form to come into compliance
with the Federal program and, during
that grace period, allows Federal -

approval of State programs that do not
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yet meet the equivalency test required
for final authorization.

The approach EPA has adopted
carries out that policy by limiting
interim authorization to 2 years from the
effective date of the full initial RCRA
program regulations, which includes the
Phase II regulations to be promulgated
next fall. It would have been consistent
with the literal language of this second
sentence to have limited interim
authorization to a two year period
beginning on the effective date of the
Phase I regulations, and EPA considered
that approach.

However, that approach would have
failed entirely to carry out the policies in
the first sentence of section 3006(c).
That sentence reads:

Any State which has in existence a
hazardous waste management program
pursuant to State law before the date 90 days
after promulgation of regulations under
sections 3002, 3003, 3004, and 3005 may
submit to the Administrator evidence of such
existing program and may request a
temporary authorization to carry out such
program under this subtitle.

This sentence expresses and the
legislative history underlines, an intent
that States be able to apply for interim
authorization and get it promptly after
promulgation of regulations setting up a
meaningfi.l regulatory program under
Subtitle C. To forbid application until
after promulgation of next fall's
regulations would not have been
consistent with that purpose.
Accordingly, EPA has elected to allow
interim authorization for this stage
(Phase I) of the program as-well. Though
this technically will result in interim
authorization in some cases extending
for more than the 24 months specified by
the second sentence of section 3006(c),
the purpose behind that 24-month ceiling
will be preserved, and EPA feels the
extension is necessary to carry out the
purposes of the section as a whole.

Preconditions to applying. Section
3006(c) of RCRA provides that interim
authorization may only be granted to
States which have "in existence a
hazardous waste program pursuant to
State law" no more than 90 days after
promulgation of the RCRA program
regulations.

EPA interprets the word"program" as
used above to mean enabling legislation
only. EPA believes this interpretation is
in keeping with Congress' desire to give
States which have begun developing
hazardous waste programs enough time
to bring these programs into conformity
with Federal requirements. Ninety days
from the date of promulgation of-the
substantive Federal regulations-when
their final terms become known for the
first time-would be an extraordinarily

short time in which to require States to
react to them and bring their regulatory
programs as a whole into "substantial
equivalence" with them. Given the
statements favoring use of interim
authorization in the legislative history of
RCRA, we do not believe that Congress
intended such a strict reading. Although
EPA will not require States to have more
than legislative authority in place to
meet the 90-day cutoff, it will require all
aspects of the State program to be
"substantially equivalent" to the Federal
program by the time interim
authorization is actually granted.

For these reasons EPA interprets the
relevant statutory provisions as
requiring States to have the necessary
legislative authority in place 90 days
after promulgation of the Federal
regulations. Since there will be two
phases of Federal regulations and
interim authorization for each phase, the
requirement for legislative authority will
be applied to each phase separately.
States that wish to apply for Phase I
interim authorization must have
legislative authority for Phase I within
90 days from today. States that wish to
apply for Phase II interim authorization
to administer a program in lieu of the
full Federal program as it will exist after
next Fall must have the legislative
authority necessary for Phase II in
existence 90 days after promulgation of
the Phase II regulations.

§ 123.122 Schedule.
With the issuance of these

regulations, events and possibilities
surrounding State assumption of the
RCRA program will begin to unfold as

-follows:
Phase I application. A State may

apply for interim authorization for Phase
I of the Federal program, without an
accompanying application for Phase II,
during the period between the
promulgation of requirements for Phase
I, today, and the effective date of the
Phase II regulations, which will be 6
months after their promulgation, or
some time in the Spring of 1981.

This application window,
approximately I year in length, will
divide roughly into a first half,
consisting of the estimated 0 months
between promulgation of Phase I and
promulgation of Phase II; and a second
half, consisting of the 6 months between
promulgation of the Phase II regulations
and their effective date.

During the first half of the "window,"
before Phase II is promulgated, only
applications for Phase I will be
possible.4' Although an argument can be

"This issue of the Federal Register contains
EPA's Initial list of wastes under section 30 of
RCRA. In June. EPA expects to list additional

made that after the Phase II
requirements are known, only
applications for complete interim
authorization, including both Phase I
and Phase II, should be permitted. EPA
has not accepted that argument in these
regulations. To be approved for interim
authorization, a State program must
show "substantial equivalence" to the
Federal program. As discussed later in
this preamble, EPA has significantly
tightened the standards for making that
showing over those set forth in the
proposal, and it can be expected that in
some cases States will have to make
quite a few changes in their existing
programs to conform them to the
"substantial equivalence" requirement.
Six months may often be too short a
time for that, and so a year has been
allowed. Letting this year overlap the
promulgation date of the Phase II
regulations will mean that there will not
be any abrupt interruptions in filing and
processing of State applications for
interim authorization. By contrast,
forbidding State applications that did
not include'Phase II as of the
promulgation date of Phase II would
create a period when no interim
authorization applications could be fled
because States would be adjusting their
programs to the newly promulgated
Phase LI requirements. A discontinuity
of this nature would be contrary to the
Congressional intent that interim
authorizations not be subject to
avoidable obstacles.

Phase I1 application. A State may
apply for interim authorization for Phase
IH of the Federal program (and Phase I
at the same time, if it has not already
been approved for Phase I). any time
between the time the requirements
establishing Phase II are promulgated.
sometime next fall, and 6 months after
the effective date of those regulations,
which is expected to be approximately
October of 1981.

Relationship between Phase I
authorization and Phase II
authorization. As noted above, for 6
months after promulgation of the Phase
11 regulations, a State may apply for
Phase I interim authorization or for both
Phase I and II or for Phase II interim
authorization, if it already has Phase I
authorization (or for final authorization).
A State may never obtain only Phase U
interim authorization. Starting with the
effective date of the Phase II regulations

wastes, and the candidates for that listing have also
been published today. EPA encourages States
appl)ing for interim authorization before the June
promulgation to Include the wastes set forth today
as candidates for listing in June in their Phase I
submlssions. That will avoid the need to supplement
the application later and will reduce confusion and
paperwo&.
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in approximately April of 1981, only
applications for Phase II, or for Phase I
and II combined, will be accepted.

All Phase I interim authorizations will
expire automatically 6 months after the
effective date of the Phase I regulations,
or approximately October 1981 if a
Phase II application has not been filed
by that date. In other words, any State
with Phase.I interim authorization must
apply for Phase II approximately by
October 1981, or lose the program. EPA
established this requirement to minimize
the time during which States would be
operating interim authorization
programs that did not correspond to the
then effective Federal program, and to
keep States movifig toward final
authorization. The dates adopted allow
States approximately 12 months after
promulgation of the Phase IT regulations
to apply for Phase II interim
authorization. This is the same length of
time allowed to States to file Phase I
applications, and was set for the same
reasons. It allows a period of 6 months
(approximately April 1981 to'October
1981) when States could be-operating
Phase I programs even though the Phase
II program was effective. Although such
a phase-in time is inevitable if the
interim authorization process'is to be
kept operating without avoidable
interruption as Congress intended, it has
obvious potential for creating confusion
and inconsistency*and its duration
should be minimized. Finally, cutting off
Phase I is desirable as a means of
making sure that States are moving
toward final authorization at least to the
extent of adopting the requirements
necessary for Phase II.

Relationship between interim
auth6rization and final authorization. A
State may apply for final authorization
at any time after the Phase II regulations
are promulgated. Final authorization, if
granted, automatically ends interim
authorization in that State and the
applicability of Subpart F.

No applications for interim
authorization of any sort will be
accepted more than 6 months after the
Phase II regulations become effective. In
other words, no applications will be
accepted after approximately October of
1981. EPA has established this
requirement because applications made
after this date, taking into accoInt the
necessary period for processing and
approving a State submission, would
result in conferring interim authorization
that would at most, last only slightly
more than a year before it would
automatically terminate. This is too
short a time to justify the administrative
effort required to draw up and approve
the application, particularly when an

application for final authorization would
have to be drawn up, reviewed, and
approved within that same year.

Finally, as the statute requires, any
State with interim authorization that has
not received final authorization 2 years
after the effective date of the Phase II
regulations (about April 1983) will
automatically lose interim authorization
and the program will revert to EPA. (See
Schedule of Events.)
BILLING CODE 6560-01-M
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SCHEDULE OF EVENTS

Federal
Program

Phase I commences
Phase I

promulgatedi 6 months I-----------
I l I effective

Phase II commences
Phase II

promulgatedI 6 months -----------
I leffective

State
Programs

24 nos
IR mns

Interim
Authorization
Expire

Application
for Phase I
without

Phase I

Application
for Phase 1I

for Programs
with Phase I

Application
for Phase I
and
Phase II
(simultaneous)

Application
for Final
Authorization

B|ILUNG CODE 6560-01-C

6 mos 1 6 mos
I16 mos
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Manifest system. In general, as later
portions of this preamble discuss, State
programs approved for Phase I or Phase
II must be substantially equivalent to
each part of the corresponding Federal
program. For reasons also discussed
later, EPA has made an exception for
the manifest system and associated
generator and transporter requirements
promulgated as part of the Phase I
program. State programs that do not
contain provisions corresponding to
these standards may still be approved
for interim authorization. More
precisely, a State will have three choices
in deciding how to deal with these
requirements:

1. It may apply for interim
authorization for these requirements
along with the rest of its Phase I
application. This would have been the
required course if EPA had not made
special provision for this part of the
program, and it may still be the option
chosen by a State.

2. A State may apply for interim
authorization to run the manifest system
as part of its Phase II application, even
though the corfesponding Federal
requirements were promulgated in
Phase I. EPA will operate the manifest in
that State during Phase I. The only
restriction placed on this application
that will not be placed on Phase II
applications for other parts of the
program is that the legal authority for
the manifest system must have been in
place no later than go days after the
promulgation of Phase I. Since the
manifest system is part of Phase I of the

'Federal program, this requirement is
necessary to satisfy the requirement of
RCRA that States only be granted
interim authorization if they have a
program "in existence" 90 days after the
promulgation of the Federal program.

3. Finally, a State may apply for and
receive both Phase I and Phase II of
interim authorization without being
authorized to run the manifest system.
In that case, EPA will operate the
manifest system in that State throughout
its interim authorization. Assumption of
the manifest system will still be required
in these States before final
authorization.
§ 123.123 Elements of aprogram
submission.

This section lists the elements a State
must submit to EPA in its application for
interim authorization. It is largely
'derived from relevant portions of
§ 123.3, the, corresponding provision
governing final authorization. Due to the
phased nature of interim authorization,
a State will have to amend all or some
of the elements in its Phase I application
when it applies for Phase II.

§ 123.124 Program description.
This section lists the required

components of a complete program
description, which is one element of the
program submission. It is largely derived
from § 123.4, the corresponding
provision governing final authorization.

In the Juie 14,1979 proposal, only the
RCRA program mandated States to
identify a lead agency for State
hazardous waste program approval.
EPA received several comments noting
this fact. One commenter stated that by
this requirement EPA was improperly
dictating a State's internal organization.
The intent of the requirement was only
to facilitate communication between
EPA and the State, due to the
multimedia nature of the RCRA
program. The term "lead" means only
"the principal point of contact with
EPA," and does not refer to overall
program responsibility.

§ 123.125 Attorney General's
statement.

In adcordance with the provisions
described above, the Attorney General's
statement must attest to the enactment
of any necessary legislation within 90
days of promulgation of the phase of the
Federal program for which interim
authorization is sought.
. As with the other program elements,
Attorney Generals' statements
submitted for Phase I authorization will
probably have to beamended to be
acceptable for Phase II.
§ 123.126 Memorandum of agreement.

This section contains the required
components of the Memorandum of
Agreement (MOA). The MOA is also a
part of the program submission under
§ 123.123. It largely derives from § 123.6,
the corresponding provision governing

'final authorization. Those components
of the MOA which concern only
permitting procedures and which are not
relevant until the commencement of
Phase II, have been distinguished and
put in a separate paragraph and need
not be included in MOAs which are part
of a Phase I application. Any MOA i
negotiated during Phase I must be
amended at the time of the Phase II
application to incorporate required
Phase I1 components.

EPA's authority to inspect has been
modified slightly in the final rule, in that
§ 123.126(b)(6) has been added to 6larify
that the MOA cannot limit EPA's right to
inspect generators, transporters, or non-
major facilities when there is cause to
believe a facility is notin compliance.
One commenter stated that EPA's
inspections should be limited to only
"problem sites." This implies that EPA

should become involved only after an
activity has been identified as a
"problem." This would negate a
significant aspect of the oversight role,
which is to ensure that problem sites do
not arise or are identified in the first
place.

An additional comment on EPA's
inspection authority was that only EPA
employees can perform Inspection, not
Agency contractors. This is correct as
the Act now stands. However, EPA
believes the statute permits EPA
employees to be accompanied by
contract personnel who will assist them
in their work. The extra personnel add
little to the degree of intrusiveness
which would result. A Federal employee
will be in charge and will be required to
obtain any necessary warrant. The
assistance of contract personnel is likely
to mean, however, that the substantive
goals of the Act will be better served.

§ 123.127 Authorization plan.
This is a provision of the Subpart F

regulations that does not have any
counterpart in Subparts A or B. It
requires States which apply for interim
authorization to set out in some detail
how they will use the time of interim
authorization to 'qualify for final
authorization.

The statute obviously intends Interim
authorization to be a stepping-stone to
final authorization. Beyond this, great
disruption would occur if a large number
of States with interim authorization did
not qualify for final authorization when
interim authorization was over. The
program would then revert in full to EPA
and would have to be redelegated over
the ensuing years as States pulled the
necessary authorities together. For these
reasons, EPA has required States to
assess and document in advance the
actions needed to establish the final
program.

As the regulation explicitly provides,
States must submit their authorization
plan with the Phase I application and
update it with their Phase II application.
Of course, the authorization plan with
the Phase I application only needs to
address the portions of the final program
that are included in Phase 1 The final
requirements contained in Phase II-
basically th- detailed technical
standards for treatment, storage, and
disposal of hazardous wastes-can be
addressed for the first time in the Phase
II application.

The Attorney General's statement
required under § 123.125 must certify
that the authorization plan, if carried
out, would meet the requirements of
final authorization.

EPA does not agree with the comment
that EPA should make the decision as to
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what modifications are necessary for
final authorization. Although EPA will
provide guidance and assistance to the
State in developing its authorization
plan, it is the State which is in the best
position to identify required revisions
and modifications and to determine how
best to accomplish them.
§ § 123.128 and 123.129 Program
requirements for interim authorization
forphase I and forphase II.

These sections set forth the
substantive requirements for an
approvable State interim authorization
program. They have been entirely
rewritten because EPA's position on
program requirements for interim
authorization has changed significantly
since the June 14, 1979 proposal. There
EPA stated that eligibility for interim
authorization "would require the States
to implement (i.e., regulate and enforce)
controls over at least either on-site or
off-site disposal of hazardous wastes."
EPA agrees with the numerous
commenters that argued that a State
should have a fundamentally complete
hazardous waste management program
as compared with the Federal program
in order to receive interim authorization.

In addition, this final regulation is
much more specific than the proposal in
describing what a State program must
do to receive interim authorization. This
specificity should alleviate the lack of
clarity in the proposed regulations
which numerous commenters pointed
out.

In rewriting these provisions EPA had
to deal with the question of the degree
of similarity to the Federal program it
should require of State programs before
approving them for interim
authorization, and the question of
whether State programs including less
than all the requirements of the
corresponding phase of the Federal
program should be approved.

Degree of similarity. In establishing
the substantive requirements for interim

*authorization, EPA has had to balance
two competing interests evident in
RCRA, its legislative history, and the
public comments on EPA's proposed
guidelines for State programs. These two
interests are: (1) assuring that at least a
minimum level of protection of the
human health and the environment is
established nationwide; and (2)
encouraging continued development of
States' own programs without
disruption, so that as many States as
possible can assume responsibility for
the program.

The legislative history indicates that
Congress created interim authorization

- to reconcile these two interests. Interim
authorization allows State programs

time to achieve the desired level of
control (complete equivalence with the
Federal program], but also requires such
programs to provide an adequate degree
of protection to human health and the
environment. Congress specified in
section 3006(c) that a State could receive
interim authorization if its program was
"substantially equivalent" to the Federal
program, leaving it up to EPA to define
.'substantial equivalence."

There were several public comments
on the need for a working definition of
this term, in order to remedy its
vagueness. EPA now defines substantial
equivalence as "to a large degree, or in
the main, equal in effect." "Effect," of
course, could mean either effect in
protecting health and the environment
or effect in the sense of requirements
imposed on regulated industries and
others. EPA has and intends to keep
both these meanings in mind. as well as
concerns about State autonomy, in
judging the substantial equivalence of
State programs. So, for example,
variations in the manifest system, which
calls for eventually creating a single
accounting system to track wastes from
State of origin to State of deposition.
could be extremely burdensome to the
companies that would have to cope with
the inconsistencies, and to the
governments that would have to
regulate taking the differences in the
manifest systems into account. Here.
both concern for the environment and
concern for avoiding regulatory burden
argue for a relatively high degree of,
similarity. Permitting standards, by
contrast, will be applied in local
decisions, and the initial Federal
standards will leave a good deal of
discretion to permit-writers. Here the
arguments for uniformity are weaker,
though EPA sets minimum standards to
assure protection of human health and
the environment.

EPA believes this general working
definition, and the specific requirements
found in these sections, represent a
middle ground between the approaches
advocated in the public comments. The
comments generally fell into two groups.
Some commenters wanted EPA to
require States to regulate all facilities
that the Federal program would, and
wanted State standards to be very
similar to the Federal standards. Others
thought that States should only require
minimal coverage of either on-site or off-
site disposal during interim
authorization, and thought EPA need not
examine the substance of State
requirements or compare them to
Federal requirements, but only examine
the effectiveness of the State program.

At least one commenter suggested
that the regulations should explicitly
state that a State program may be less
stringent than the Federal program for
interim authorization. The Agency
believes that while section 3009
disallows imposition by a State of "any
requirements less stringent than those
authorized under this subtitle respecting
the same matter as governed by (EPA]
regulations.. ." section 3009 was
clearly not intended to mandate
application of a "no less stringent"
standard to State programs which seek
interim authorization. Application of
section 3009 to such State programs is in
direct contradiction to the "substantially
equivalent" standard for interim
authorization mandated in section
3006(c).

Thus, EPA will not apply the mandate
of section 3009 to States seeking interim
authorization. This position is
unchanged from the Agency's position in
the June 14,1979 proposal. EPA will,
however, apply the mandate of section
3009 to State programs seeking final
authorization and all State programs
will be required to satisfy section 3009
to receive final authorization.

EPA also believes that States that
have not received interim authorization
are subject to the "no less stringent"
requirement of section 3009. However
as a practical matter, it is unlikely that
EPA in the early'years of the program
would treat this as a matter of high
priority and take enforcement actions.

Partialprograms. Because hazardous
waste management is generally a new
activity for State governments, it is
inevitable that many States will not, by
the effective date of the Federal
program, have in place programs which
control all of the same aspects as the
Federal program controls, especially
since many State regulations will be
patterned after the Federal regulations
which are just now being promulgated.
This situation raised a major policy
decision for EPA. The Agency had two
options:

(1) To authorize immediately those
parts of a State program that are
substantially equivalent to the Federal
program, or

(2) To postpone authorization in a
State until the entire State program is
substantially equivalent.

In the June 14. 1979 proposal the
Agency'rejected partial programs for
final authorization. The Agency
however, solicited comments on the
possible alternatives to EPA regulation
of activities that are not regulated by the
State during interim authorization.
Comments ranged from endorsement of
interim authorization of parts of State
programs which meet Federal
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requirements, to.rejection of State
regulatiortof certain activities and EPA
regulation of others. Commenters
strongly urged carification 'f this point
-With one majorexception, EPA has
chosen to postpone interim
authorization in a State until the entire
State program-for the relevant Phase of
the Federal program is 'substantially
equivalent to the-relevant Phase of the
Federal program.'The exception, '
covering the manifest system and other
generator and transporter requirements,
is discussed below.z

In all other areas, the State program
must be substantially equivalent to the
relevant phase of the Federal program.
Further fragmentation of the program
with a variety of-program parts divided
between the State and EPA would result
in excessive complexity for regulated
parties.6

§ 123.128(a) Ideitification and listing
oflmzardous wastes). This paragraph
provides thatStates seeking interim
authorization must demonstrate control
over a " universe -of hazardous wastes
generated, transported, treated, stored,
and disposed of In the State which is
nearly identical to that which would be
controlled by the Federal
program.

The definition of substantial
equivalence for the identification and
listing of hazardous wastes is one of the
keys to control of hazardous wasteby.
States during interim authorization.This
definition will necessarily determine
what wastes will become part of the
hazardous waste management program
required by RCRA. thus assuring their
proper management. Wastes outside of
the definition will not receive the
attention RCRA affords. Thus, it is
important that during interim
authorization States be required to
control as many hazardous wastes as
possible without detracting from the
basic concepts of substantial
equivalencd'and inteim authorization.
In setting the appropriate level of

5
The phasiMu f interim authorization can also be

seen as the authorization of part pf a Stateprogram
and thus as another exception to the requirement
for a complete State program. EPA does not view it
this way, however, for two reasons, First, the two
phases of interim authorization are necessitated by
the two phases-of the Federai regulations, and the
State program for Phase I or Phase !! will be
substantially equivalent to the Federal program for
Phase I and Phase H; and second. EPA does not
Intend to authorize a State for only one phaseof the
program [evidenced by the automatic reversion of
Phase I to EPA if a State does not apply for, or is
denied, Phase I1).

6For example,.stnce EPA-will not enfozce the
Federal requirements for those elements of a State
program which-it has authorized, further
fragmentation of program approval would subject
the regulated community toa patchwork of State
and Federal regulations.

control EPA had to balance arguments
that States be required to control -
exactly the same -wastes as controlled
under the Federal program, that differing
definitions andlists would-create
intoleraloleinconsistencies and that
States only control a universe of wastes
"substantially equivalent" to th3.Federal
program.

EPA cannot.accept the.suggestion that
interim authorization be-granted only to
States that define hazardous wastes in
the same-manner as EPA defines "
hazardous wastes. Present State laws
and regulations define hazardous
wastes in ways wihich makeit likely
that fewff any States now cover exactly
the same wastes as identified in the
section 3001 regulation. Time -will be
needed tQ bring the State definitions
into 'conformance with the Federal
definition.

It is true, however, that allowing
different States to have definitions or
lists of hazardous wastes which are
different from each other or from the
Federal definition or list has the -
potential for creating considerable
confusion.,When a waste mdves from a
State in which it is defined or listed as
hazardous into one where it is not, or
the reverse, questions of how to deal
With the waste and how to treat the ,
manifest documents will arise and must
be dealt with..EPA's answers to those
questions are-given below, but the-
problem will not arise.atall -to the
extent the "universe" of wastes is the
same from State to State.

The burdens created by these
inconsistencies will vary, of course, with
their extent. In an attempt to minimize
them without forcing all State-programs
into the same mold immediately, EPA
has adopted a somewhat tighter
formulation of the basic -test of
"substantial equivalence" here than for
other elements of interim authorization
due to the greater potential for harm
from wastes ot defined or listed as
hazardous and not properly managed
even during interim authorization.

§ 123.128(b)-(d) (Generator,
transporter, and related manifest
requirements). The one area where EPA
will allow an exception to a complete,
substantially equivalent State program-
is the manifest system and the
associated generator and transporter
requirements. It appears to EPA that
these are the parts of the Federal
program for Which States would have
the most difficulty in meeting the
substantial equivalence test by the
effective date ofPhase I. In particular,
many States probably will not have a
manifest system in place that
adequately controls interstate shipments

- of hazardous wastes consistent with the

Federal manifest system. EPA does not
believe that'the lack of authority for this
program part should cause States to be
denied interim authorization, That
approach could result In a great many
States being denied interim
authorization contrary to basic
Congressional intent.

§ 123.128(d) therefore allows EPA to
administer and-enforce the Federal
nationwide manifest system and
generator and transporter requirements
in a State without depriving the State of
interim authorization for the rest of Its
program. This specific option Is new,
though in the proposal EPA did discuss
the alternative of an entirely Federal
manifest system. In the June 14, 1979
proposal EPA suggested that States must
implement all statutory and regulatory
hazardous waste management
authorities they possess. EPA received
comments on this point, and now
believes that this consideration must
yield, to the concern for consistency and
uniformity in the manifest system, which
is the heart of the "cradle-to-grave"
control system of RCRA, and has
significant consequences on interstate
commerce. States not authorized to run
the manifest system during interim
authorization should work to develop a
manifest system and associated
generator and transporter standards
equivalent to and consistent with the
Federal system as required for final
authorization.

In order to obtain interim
authorization, States are not required to
have statutory or regulatory authority
over certain aspects regulated under the
Hazardous Materials Transportation
Act by the Department of
Transportation (DOT). However, this
authority will be required for final
authorization. These aspects include
requirements for accumulation of
wastes in conta iners meeting DOT
standards prior to shipment; packaging,
labeling, marking and placarding of
wastes; the forwarding of the manifest
or shipping document for shipments
solely by railroad or solely by water
(bulk shipments only); and provision of
the DOT proper shipping name,

This approach to interim authorization
was taken in order to avoid the potential
disruption of existing State programs
which could occur if adoption of these
DOT provisions necessitated hasty
legislative and/or regulatory changes,
For interstate transportation of
hazardous waste these DOT
requirements operate independently of
the requirements that are contained in a
State hazardous waste program. Thus, a
degree of control of hazardous waste
and protection of human health and the
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environment substantially equivalent to
the Federal program is afforded in other
States without the need for a State with
interim authorization to include in its
program the authority to administer (and
enforce) these requirements. In other
words, the aspects of DOT's program
listed above must be complied with for
the interstate transportation of
hazardous waste in a State with interim
authorization authorized to operate the
manifest system. In such a case, the
universe of wastes subject to these
requirements is the Federal universe, as
defined by 40 CFR Part 261. Any
generator or transporter proposing to
ship a waste interstate which is
hazardous under Part 2651 must comply
with DOT's requirements.

Shipments of hazardous waste by
intrastate motor carriers are not subject
to DOT requirements during interim
authorization, although the majority of
States have adopted DOT requirements
in their motor vehicle codes or by other
means. For the reasons stated above,
EPA has chosen not to set minimum
requirements respecting these standards
as a condition for interim authorization.
However, since the transportation of
hazardous waste by interstate carriers
will be subject to DOT regulations, EPA
encourages States to adopt
transportation requirements which are
consistent with DOT's regulations.

In addition, EPA will continue to
require reports directly to it of
international shipments of hazardous
wastes. This is uniquely an issue that
concerns the National Government, and
requiring reports directly to EPA is the
simplest procedural mechanism for
ensuring that there is a central national
repository of information about those
shipments.

§§ 123.128(e) and 123.129 (Hazardous
waste treatment, storage, and disposal
facilities). During interim authorization a
State mast have authority to regulate all
types of hazardous waste treatment,
storage and disposal facilities except
those that do not exist in the State on
the date of iterim authorization. This is
a siguFicau sy stricter re ent than
the one that appeared in tke June 14.
1979 proposal.

Whest Pkase RI is concerned, a State
must Iave in effect a permit prgran
substantiaRy equialent to the Federal
hazardous waste pecina program,
including substanfally equivalent public
participation provisions.

EPA cannot acceptthe suggestion that
a system of permits by rule more
extensive than the one in the Federal
system be accepted for purposes of
interim authorization. The safety and
control of HWM facilities, particularly
in the early years of the program, will be

to a great extent a matter of site-specific
judgment requiring site-specific
examination.

As discussed in more detail earlier in
this preamble (Part 122, Subpart B-
Additional requirements for Hazardous
Waste programs), the Agency has
integrated the overlapping requirements
of RCRA and SDWA relative to the
underground injection of hazardous
waste into wells. Briefly, the approach is
as follows Existing wells that receive
hazardous waste will be considered to
be "hazardous waste management
facilities." During the "interim status"
period their owners or operators will be
required to comply with certain
requirements of 40 CFR Parts 122 and
265, including such requirements as
filing of notifications and Part A permit
applications, and compliance with the
manifest system and interim status
standards. As discussed in the preamble
to Part 1M2, Subpart B, EPA also will
make provisions for issuing interim
RCRA permits to class I wells handling
hazardous waste.

Because this regulation under RCRA
of wells injecting hazardous waste is
somewhat different than what EPA
proposed. EPA will give a State the
option of whether to cover such wells
under Phases I and II of its State
hazardous waste program until the State
has an approved UIC program
(§ 123.128(e)(8]). If a State chooses not
to regulate wells injecting hazardous
waste under its RCRA program, EPA
will enforce the interim status standards
for such wells, and will, once the
permitting standards for Class I wells
injecting hazardous waste are in place,
issue permits to owners and operators
requesting them.

Relationship of Slate programs to
each other and to the Federal praram
under interim authorization. As noted
above, EPA has significantly revised its
approach to interim authorization since
the time of proposal, tightened the test
for determining "smbstantial
equivalence" and Sorbidden partial
programs. These changes should greatly
reduce the cases in which differences
between State programs, and between
State programs and the Federal
program, lead to inconsistencies which
require resolution. However, EPA has
identified several types of
inconsistencies which may still arise.
The independent application of DOT
regulations respecting interstate
shipments (imcluding requirements for
the identification of waste and use of
the manifest) should help mitigate the
impacts of the first three potential
problems discussed below.

1. Inconsistencies due to differences in
the "universe" of wastes from State to

State. Two types of inconsistencies can
arise here. First a waste could move
from a State where it is not designated
or listed as hazardous into one where it
is designated or listed. Both under
section 3009 of RCRA and under the
general State police power, each State
has the right to control the movement
and disposal within its boundaries of
wastes which it considers hazardous.
Accordingly, under new § 123.130(b),
when wastes move from a State where
they are not listed or designated to one
in which they are, they become subject
to the treatment, storage and disposal
requirements and the transporter
requirements of that second State.

Also, a waste could move from a State
where it is listed into one where it is not
designated or listed. This is byfar the
most troubling of the four types of
inconsistencies. EPA intends to
administer the program so as to
minimize the chances that this situation
will in fact occur. Specifically, EPA will
not approve State programs which -
affirmatively appear to include a smaller
"universe" of wastes than the Federal
program covers. However, since during
interim authorization EPA will allow
State programs to vary from the Federal
program in their listing characteristics
and test methods, it may be that a State
program will turn out to be
underinclusive even though that was not
clear at the time of approval. By the
same reasoning used above, the wastes
become unregulated (except as general
State law may provide upon moving
into the second State and, under
§ 123.130(a), may be managed as
permitted by the laws of the State into
which it has been transported. In
addition. § 123.128(b)(6) requires State
manifest systems to insure that all
interstate shipments of hazardous waste
be designated for delivery to facilities
authorized to operate under an
approved State program.

Clearly, under this approach States
could become preferred "dumping
grounds" for wastes which they did not
regulate, but neighboring States did.
However, the possibility of that
occurring cannot be avoided under any
approach which gives effect to the
"substantial equivalence" language of
RCRA.7

7EPA will also pernit States t eobtain interim
authorization even if they lack regulatory authority
over certain types ofstorage. treatment, or disposal
facilities as long as those facilities do not exist in
the State at the time interim authorization is
granted. This provision raises the possibility that
such a facility could be opened in the State during
the time oi terim authorizatioa and operate
unreulatad. Howeer. EPA believes that this will
not peeve to be a practical problem. k will be
difficult to coustract and open large or coiplex

Footnotes continued on next page
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2. The State has interim authorization
but EPA is running the manifest system.
In this case, the Federal manifest system
and Federal standards for generators
and transporters will be enforced in the
State. The universe of wastes subject to
these Federal requirements, however,
will be the universe of wastes covered
by the State program. It will not be the
Federal universe as defined in 40 CFR
Part 261. However, DOT's requirements
are applicable to interstate shipments of
hazardous -wastes in the'Federal
universe as defined in 40 CFR Part 261.

3. A State has Phase I authorization
during Phase II. This state of affairs, as
explained above, can only'last for 6
months. During this period, EPA could
administer'and enforce the Federal
permit program in the State. However,'it
is most unlikely that EPA would operate
an active permit program that would
duplicate State regulation of existing
facilitibs. Instead, EPA would almost
certainly confine itself to issuing permits
to neiv facilities which need them to
begin construction.

§ § 123.128(f) and (g) (Enforcement and
compliance evaluation). The proposal
provided that States applying for interim
authorization had to show, in their
application, substantial compliance with
proposed § 123.10, the enforcement
requirements of Subpart A, and
compliance with the rest of Subpart A,
including the compliance evaluation
requirements of proposed § 123.9.
Requirements for enforcement authority-
and compliance evaluation programs for
interim authorization are now contained
in § 123.128(f) and (g).

For compliance evaluation, the
requirements for interim authorization
are substantively the same as those
found in § 123.8, requirements for final
authorization, including requirements
for public participation.

For enforcement action authoriti,
substantial equivalence has been
defined with specificity. A State can
qualify for interim authorization with
lessei amounts of fines than required for
final authorization or under the Federal
program. A State must have the
authority to impose civil or criminal
sanctions, but need not have authority
to imprison. Upon review of existing
State legislation, EPA found that a
significant number of State programs
would not qualify for interim
authorization if required to have the

Footnotes continued from last page
facilities during the 2 years allowed for interim
authorization, and anyone who does build sucha
facility will do so in the knowledge that he or she
will be subject to RCRA's full permit requirements
when interim authorization expires, and may lose
his or her investment if he or she does not qualify
under them.

same enforcement provisions as the
Federal program. In keeping with the
Congressional intent that the interim
authorization period provide time for
States with less stringent programs to
reach equivalence rather than have the
program halted in its development, EPA
has determined that an adequate degree
of protection of human health and the
environment will be provided by these
requirements, while allowing as many
States as possible to operate the
program.

Once a State receives interim
authorization, EPA retains oversight,
authority (section 3008) concerning the
activities regulated by the State. The
language in section 3006(c) that a State
program with interim authorizationi
"operates in lieu of the Federal
program" does not mean, as suggested
by one commenter, that EPA has no
authority to enforce the State's program
either in conjunction with or through the
State. Section 3008(a)(2) specifically
authorizes Federal enforcement of such
a State program.

Sectiori 3008(a) provides that EPA
may enforce "any requirement of this
subtitle" after, as one commenter noted,
EPA has given notice to the authorized
State. The preamble to the June 14,1979
prpoposal at page 34259 stated that in an
authorized State.EPA might "enforce
directly against any facility or activity

•violating the Federal standards" under
the authority of section 3008(a)(2). It
should be understood that in a State
with interim or final authorization, the
"requirements of the subtitle" which
EPA will enforce under section 3008 are
the State program requirements.

§ 123.132 Sharing of information.
This section is the same as § 123.10

and is discussed in the preamble to that
section.

§ 123.133 Coordination with other
programs. -

This section is self-explanatory. The
question of coordination is fully
discussed in the preamble to Part 124.
§ 123.134 EPA review of State permits.

The major issue raised bk this
section-when EPA will use its
authority to revoke a State permit-has
been discussed earlier.

Beyond this, quite a number of
comments were received on the
definition of "major" facility permit and
how EPA will review State permits. As
the preamble to Part 122 explains, a
precise definition of a "major" fadility is
not possible at this stage of the program.
Instead, the definition will be
established year by year and State by
State in guidance. However, EPA does

expect that the numbers chosen will
result in review of approximately ton
percent of the permit applications for a
State.

One commenter suggested that EPA
limit its review of permits to receiving
"summaries" and that it review the
actual application only upon specific
request. There may be cases where such
an approach would be appropriate,
However, a "summary" (which the
regulations may require in any event In
the form of a fact sheet) would not be
enough for a thorough review of an
important permit. Accordingly EPA
believes that transmittal of more
documents for certain types of permits
should be provided for in the MOA,
§ 123.135 Approvalprocess.

In the June 14, 1979 proposal, the
approval process for interim
authorization was identical to the
approval process for final authorization.
In this final regulation EPA has
shortened the approval process for
interim authorization. There are two
reasons for this change. First, section
3006(b) explicitly mandates, for final
authorization, specific procedures wyhtch
a State seeking final authorization and
EPA granting authorization must follow.
Section 3006(c), the provision for interim
authorization, contains none of these
procedural requirements.

Second, extensive procedural
requirements for interim authorization
approvals would be inappropriate given
the short duration of interim
authorization, and would contravene the
Agency's desire to minimize the
potential for duplicate Federal and State
hazardous waste programs. Protracted
approval procedures enhance the
potential for duplicate State and Federal
programs while an application is being
processed.

The Agency is, however, committed to
extensive public participation In the
interim authorization process and Is
mindful of the need for reasoned
decisionmaking in granting interim
authorization. Therefore, the approval
process for interim authorization will
contain all the elements of the approval
process for final authorization except for
the requirement that the State publish
its notice of intent to apply for interim
authorization and the requirement that
the Administrator make a tentative
determination to approve the State
program.

Unlike section 3006(b), section 3000(c)
does not include a statutory review
period (i.e., a period of time allotted to
EPA for.revew of a complete program
submission). In light of the Agency's
desire to minimize the possibility of
duplicate State and Federal programs,
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the Agency is committed to expedited
review of State submissions for -interim
authorization. Thus, the Administrator
will issue notice in the Federal Register
of a hearing on'the States submission
and will make a final determination
whether or not to approve a State
program as quickly as possible, but in
no case later than 120 days after receipt
of a complete program submission.

§ 123.136 Withdrawal of state
programs.

This section is derived from § 123.14.
It includes as an additional criterion for
withdrawal of interim authorization
State failure to meet the schedule for or
accomplish the additions or revisions to
its program set forth in its authorization
plan. This criterion is required because
interim authorization was specifically.
established to faclitate State
assumption of a fulty equivalent
hazardous waste program.

The intent of Congress was clearly to
grant interim authorization to States
which would strive to achieve the
requirements for final authorization in
the twenty-four month period provided
in section 3006(c). The auhorizato
plan sets fork The mecoessary steps the
State must take to achieve these
requirements in ibis period. If it appears
that a State will not achieve these
requirements and clearly wil not
receive final aon. it may be
less disruptive to withdraw the program
than to wait for it to lapse
automatically. Hence, this added
critermn for program withdrawal.

§ 123.137 Reversmko of Stateprograms.

This section is new. It provides that a
State program shall terminate and revert
to EPA if either the State fails to submit
the amended application required for
Phase II interim authorization as
required by § 122122(c)(4) or the
Regional Administrator determines, in
accordance with procedures set forth dt
§ 123.136, that the amended State
program submission does not meet the
requirements for interim authorization
corresponding to Phase IL There are no
similar provisions in other subparts of
this ParL

This automatic termination and
reversion provision is necessary here
because as described above, the two
phases of interim authorization are
integral parts of a State hazardous
waste program. EPA does not intend to
provide authorization for only one
phase. Therefore, States with interim
authorization for Phase I will be
expected to seek inlenim authorization
for Phase Hl; and States which received
Phase 1 interim authorization but do not
apply for interim authorization for Phase

It shall not retain Phase I interim
authorization beyond the 6 month period
following the effective date of Phase IL

This rulemaking does not set forth
detailed specifications for how the
reversion of a State program to EPA will
actually occur. EPA will address that
subject in a future rulemaking if that
appears necessary. If such a reversion
takes place, it is EPA's intention to
assure that facilities which had received
interim status under the Federal
program before a State received interim
authorization, retain interin status if the
program reverts to EPA and the State
has not issued the facility a RCRA
permit during interim authorization.
Facilities which have received State-
issued RCRA permits during Phase II of
interim authorization will retain their
permitted'status until that State permit
expires or is terminated. It is also EPA's
intention to assure that facilities which
had the equivalent of interim status
under the State program will be eligible
for Federal interim status.
Final Authorization.

By the time of final authorization
under Subpart B of this Part, the
national program for controing
hazardous wastes should be
substantially more settled than it will be
during interim authorization. In addition,
the statutory scheme governing final
authorization is more clear-cut. For both
these reasons, this Subpart is
significantly less intricate than Subpart
F and requires less preamble discussion.

§ 123 P pose and scapa.
This is an introductory section. This

section points out that interim
authorization is not a precondition to
final authorization. States may apply for
final authorization at any time after
promulgation of the Phad II regulations
whether or not they have applied for or
received interim authorization.
§ 123.32 Consistency.

As the discusion earlier in this
Preamble states, Congress intended for
State programs receiving final
authorization to become fully part of an
integrated national program to control
hazardous wastes. Section 3006(b) of
RCRA provides that State programs can
only be approved if they are "equivalent
to" and consistent with" the Federal
program. EPA has therefore tightened
considerably the requirements for
approval of final programs over those
for approval of interim programs,
although, as the earlier discussion also
states, it has not gone as far as some
commenters suggested.

This section provides that any aspect
of a State program which operates as a

ban on the interstate movement of
hazardous waste is automatically
inconsistent. A recent court decision.
City of Philadelphia v. New ersey, 437
U.S. 617 (1978), has held that such
statutes are unconstitutional because
they violate the interstate commerce
clause, and EPA believes that decision
is correcL However, since the text of
RCRA speaks only to the
"inconsistency" of State program
submissions, not of State laws generally.
this provision is restricted to the same
extent.

EPA believes that State requirements
which forbid the construction or
operation of hazardous waste disposal
facilities could be subject to attack by
the same reasoning adopted by the
courts that have struck down
transportation bans. A State that refuses
entirely to allow a necessary part of
national commerce-the disposal of
hazardous wastes-to take place within
its boundaries is impeding the flow of
interstate commerce just as much as a
State that refuses to allow the
transportation of those wastes. The
interstate commerce concerns involved
here are underlined by the
establishment through RCRA of a
national regulatory scheme, even though
that scheme is not on its face
preemptive. Accordingly, State
programs which contain provisions that
prohibit treatment, storage or disposal
of hazardous waste within the State.
will be deemed inconsistent if the
prohibition has no basis inhuman
health or environmental protection.

Finally, the section provides that if the
manifest system does not meet the
requirements of Part 123 the State
program will be deemed inconsistenL
Since the manifest is a document that
may actually travel from State to Stale,
it is important that the various States be
very similar in this regard.

A number of comments raised as a
"consistency" issme that State programs
might be too lax in some respect so that
a State would becdme a "waste haven"
for a region. Though the terms
"consistent" and "equivalent" do have a
certain degree of overlapping content, in
general EPA. during final authorization.
will deal with problems of State
programs that conflict with each other
or impose unnecessary procedural
burdens, as a "consistency" issue.
Questions as to whether the programs
are strong enough will be dealt with as a
matter of "equivalence." Those matters
are discussed below. To summarize.
EPA has not required States to adopt
EPA's precise regulations, but has
requirdid them to achieve the same
effect, and has been particularly careful
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to require very close similarity where
problems of dissimilar State
requirements might arise.

§ 123.33 Identification and listing of
wastes.

This section requires States to control
the same "universe" of wastes as the
Federal program. This requirement will
avoid the problems of differing lists
pointed out earlier. Of course, a State is
free to control additional wastes if it
desires but, as explained earlier, this
control will not extend beyond the State
boundaries. In other words, unless other
States have equally more inclusive
programs, the extra wastes listed will
not be considered hazardous in other
States.

§ 123.34 Requirements forgenerators
of hazardous waste.

As explained above, EPA places
particular weight on consistency
between the manifest systems in
different States. The June 14, 1979,
proposal provided that States must use
the manifest format published by EPA
and this requirement remains in the final
rule. This means that a State's manifest
form or format must contain the same
information as.required for the Federal
manifest format. EPA has decided to
retain a flexible approach to the
manifest system and has not published a
manifest form, for reasons explained in
the preamble to the section 3002
regulations (45 FR 12728-29 (February
26, 1980)].

While EPA decided to minimize
burdensome paperwork by only
requiring exceptions reports by
generators (40 CFR § 262.42), the Agency
recognizes that several States view
tracking of individual manifests as an
integral and necessary part of their
enforcement program. Indeed, several
States have such a tracking system
which typically requires generators and
facility operators to send copies of all
manifests to the State. The Agency
views the continuation. of such a
tracking system by a State as allowable
under Section 3009 of RCRA, provided
the State adheres to all Federal manifest
system requirements (e.g., the generator
remains responsible for exception
reporting).

As stated in the Preamble to
§ 123.128(b]-(d), certain aspects of the
DOT hazardous materials piogram,
though not required to be part of a
State's interim authorization program,
must be regulated as part of a State's
final authorization program. These
aspects include requirements for:
accumulation of wastes in containers"
meeting DOT standards prior to
shipment; packaging, labeling, marking

and placarding of wastes; the
forwarding of the manifest or shipping
document for shipments solely by
railroad or solely by water (bulk
shipments only); and provision of the
DOT proper shipping name. The Agency
believes that, for final authorization, a
State must incorporate these DOT
requirements into its program, as EPA
has in 40 CFR Part 262.

The overriding concern behind this
requirement is the need for regulatory
simplicity and elimination of confusion
by split administration, i.e., generators
and transporters will be able to look
solely to the Siate hazardous waste
management agency for all requirements'
with which they must comply.

§ 123.36 Requirements for hazardous
waste management faciities-

This section contains standards for
facilities that will be incorporated in
permits for these facilities. Most of these
requirements will be promulgated in
Phase II and thus this section may well
need revision.at that time to fill in
details.

§ 123.37 Requirements with respect to
permits and permit applications.

This section requires the State
Director, after a State his received final
authorization, to review and change as
necessary any permits issued by the
State under Phase II of interim
authorization. Where such permits are -
issued under Phase II, the Director
should consider giving them a shorter
term than the 10-year maximum now
specified in order to make this re-
examination easier.

§ 123.38 EPA review of State permits.
The significant issues raised by this

section have been discussed earlier in
this preamble.

§ 123.39 Approvalprocess.
RCRA specifically provides the

approval process for final authorization
of State RCRA programs, which is
different from that for interim
authorization. The approval process has
been simplified for interim, but remains
virtually identical to the proposal for
final authorization. One change, in
response to a public comment, is that
the final rule does not require the State
to provide a copy of the actual transcript
of the public hearing, but can instead
provide a summary of the proceedings.
Subpart C-Additional Requirements for
State UIC Programs-

Many of the requirements of this
subpart have been moved into Subpart
A for the reasons explained above.
Proposed §§ 123.52, 123.57, and 123.60

have been moved into § § 123.4, 1237,
and 123.13, respectively. In addition, tho
requirements for State programs listed
in § 123.7 are changed to the extent
changes have been made in Parts 122
and 124. All States must ban certain
Class IV wells as provided in § 122.30.
Treatment of other Class IV wells has
been reserved as discussed in the
preamble to that section.

§ 123.51 Purpose and scope.

§ 123.51(d)-This paragraph (proposed
§ 123.51(f)(1)) generated a certain
amount of confusion. EPA does not want
a State to develop a detailed program
covering classes of wells which do not
exist in the State and which are not
likely to come into being (except that the
State must have a program to ban Class
IV wells). However, the Agency Is
concerned that State programs control
all types of injections and not
inadvertently authorize new injections
not previously found in the State.
Therefore, States with no wells in a
certain class (other than Class IV) have
the following options:

(1) Without distinguishing between
classes of wells, treat all injections as
though they fall into EPA's Class 1.

(2) Prohibit injections in non-existent
classes explicitly.

(3) When the State can demonstrate
that injections are not authorized in the
absence of rules, and no rules are
established over a particular class of
well, EPA will accept this as an implicit
prohibition. A certification to this effect
from the State Attorney General is
necessary, however. The State must
control Class IV wells to the extent
required by §§ 122.36 and 122.45 even
though the State may not currently have
any Class IV wells.

§ 123.52 Requirement to obtain a
permit.

this section was proposed as § 123.54.
State law must prohibit all well
injections which are not authorized
either by rule or by permit, and must
provide the authority to regulate all wall
injections currently in place in theStato,
either by rule or by permit. Before any
type of well injection not currently in
place can be authorized, the State
progam must be amended to cover that
type of injection.

Proposed § 123.53 Attorney General',
statement.

The specific requirement in this
section has been dropped. The State's
authority to prohibit or authorize well
injections without a permit must be
discussed, however, in the Attorney
General's statenient under § 123.5.
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Proposed § 123.56 Annual report
This section has been moved to

§ 122.18.

§ 123.54 Approvalprocess.

Some commenters suggested that EPA
was too stringent in its public notice
requirements in proposed § 123.58(a),
now § 123.54(a). They suggested that
States should be given greater flexibility
to handle public notice of their programs
prior to submission. EPA strongly
encourages public involvement in all of
its programs and has not reduced these
requirements below what was proposed.
However, § 123.54(c) has been rewritten
to clarify the circumstances under which
the Regional Administrator may decline
to hold a public hearing on a program
approval.

Subpart D-Additional Requirements for
State NPDES Programs

This Subpart reflects the requirements
of EPA's revised NPDES regulations. (44
FR 32854, June 7,1979). No substantive
changes have been made. Sections
123.74 and 123.75 (proposed §§ 123.77
and 123.78) have been reorganized for
greater clarity.

Proposed § 123.75 has been dropped
because the requirements of that section
that States have adequate authority to
inspect, monitor, enter, and require
reports, are duplicative of other
requirements of these regulations. See
§ § 122.7 (applicable permit conditions),
122.11 (monitoring requirements), and
123.8 (requirements for compliance
evaluation programs).
Subpart E-Additional Requirements for
State Programs Under Section 404 of the
Clean Water Act

This Subpart has been reorganized to
be more comprehensible.

§ 123.91 Purpose and scope.
One commenter suggested that

§ 123.91(c) be modified to allow EPA
approval of State 404 programs lacking
jurisdiction over all the waters within
the State falling under the definition of
"State regulated waters." EPA has
thoroughly studied both the express
language of CWA and the legislative
history of the Act regarding the breadth
of State section 404 programs. Both
clear [y indicate that State section 404
programs must regulate discharges of
dredged or fill materials into all waters
of the United States except those
expressly reserved to the Corps of
Engineers under section 404(g)(1) of
CWA. For this reason, partial programs
cannot be approved.

One commenter argued that
§ 123.91(d) limited the scope of State
programs to regulation of only those

activities permitted by the State after
program approval EPA disagrees.
§ 123.91(d) clearly allows approved
States to assume responsibility over
existing general permits Issued by the
Corps of Engineers. The Memorandum
of Agreement between the State and the
Secretary, under § 123.99, will be the
vehicle for establishing which Corps
issued permits the State will administer
and enforce.

§ 123.92 Activities not requiring
permits.

This section was proposed as
§ 123.107.

A number of commenters objected to
the description of activities exempt from
the requirement of having to obtain a
permit, on the grounds that the
exemptions have been drawn so
narrowly that the 404 program intrudes
illegally into activities reserved to the
208 program. EPA believes these
objections are based on a
misunderstanding of the relationship
between sections 404 and 208. It Is clear
from the statutory scheme and
legislative history that sections 402 and
404 must reach all point source
discharges except those explicitly
exempted in sections 404(0,404(r), or
402(1/. Section 2.08 was intended to
supplement those programs by covering
major non-point sources of pollution, by
ensuring coordination between point
and non-point source controls, by
coordinating treatment facilities, and by
preventing pollution as well as
controlling it. Thus, it Is not correct to
assume that merely because an activity
is identified in section 208 It is a
nonpoint source; similarly, the BMPs in
section 404Wf](1)(E) are not invalid
merely because they reach point some
problems which the 208 plans also
address. Sections 404 and 208 simply do
not define distinct spheres of influence.

§ 123.92(a)(1)-Several commenters
objected to the restrictive language of
§ 123.92(a)(1). This subparagraph has
been rewritten to more clearly specify
the activities which are exempted from
the section 404 permit requirement
instead of focusing on those activities
which do require permits, as the purpose
of this section is to identify those
activities which do not require permits.

The definitions of "plowing."
"seeding," "cultivating," "minor
drainage" and "harvesting" (proposed
§ 122.3(e)) have been moved into this
paragraph for convenience. The terms
appear only in this paragraph.
Comments received on the definitions of
cultivating, harvesting, minor drainage.
and plowing are as follows:

Cultivating

EPA agrees with the commenter who
recommended the deletion of the word
"planted" in the definition of
"cultivating," and has changed the
definition accordingly to make it clear
that cultivating naturally occurring
crops, such as salt hay, may be exempt
as long as the other requirements are
met.

Harvesting

The Agency has included established
ranch lands in the definition of
"harvesting" to better coincide with
statutory language.

Minor Drainage

A large number of commenters
objected to the definition of"minor
drainage." Most complained that. by
limiting minor drainage to upland drains
(and connections of such drains to
waters of the United States], the
regulation "exempted" only those
activities which were already outside
the scope of section 404. These
commenters cited several passages in
the legislative history to support their
argument that some drainage within
wetlands was also meant to be
exempted. These commenters noted that
the "recapture" provision in section
404(f)(2) would serve as assurance that
the exempted drainage would have only
minimal effects. The commenters also
observed that the proposed definition
would require a drainage proponent to
determine the presence or absence of
wetlands before he or she would know
whether a permit is needed. A few
commenters, citing the potential for
abuse from wetlands drainage,
recommended that the proposed
definition be retained.

The'definition of minor drainage is not
an easy problem to solve. The legislative
history contains numerous, inconsistent
references to minor drainage and to
other section 404(f)(1) exemptions. Some
portions of the legislative history clearly
support the position taken in the
proposal, such as the statement that the
provision for minor drainage merely
recognizes that upland drainage does
not involve the discharge of dredged and
fill material in waters of the United
States, and therefore does not ever need
a permit. However, other passages in the
legislative history suggest that the minor
drainage provision is intended to aid
farmers and foresters who are actively
farming an area which may technically
be waters of the United States, at least
where these activities will not have a
significant impact on the aquatic
ecosystem.
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After a careful review of the entire
legislative history and consideration of
the numerous comments, EPA has
concluded thatit would be appropriate.
to define "minor drainage" to include
certain cleaily defined drainage
activities in wetlands which, are part of
on-going agricultural.and silvicultural
operations and which have minimal
adverse effects, where permits are an
unnecessary burden. Subparagraphs (ii),
(iii), and (iv] of the new definition reflect
this revision. It should be~stressed that
each of these provisions applies' to
activities that are part of'an on-going
farming or forestry operation; they do
not exempt activities which convert
wetlands-to non-wetlands orivhich'
bring wetlands into farming use. The
listed activities will have minimal
adverse effects partly belcause they
involve limited, reversible alterations to
the hydrological regime.

Subparagraph (ii) refers to a.ctivities
incidental to the planting, cultivating,
protecting, or harvesting of rice,
cranberries of other wetland crop
species, in farm or forest areas in
established use for such wetland crop
production. This will allow a farmer to
temporarily dewater the area for a
particular step, such as planting, as long
as the area is kept in wetland plant
production (with or withoutrotation
with oth6r crops where such rotation is
a normal practice]. The phrase-"wetland
crop species," in the definition of minor
drainage, mustbe read in connection
with the phrase "food, fiber, and forest
products" in § 123.92(a)(1](i). Thus, it
does not include peat and similar
materials extracted or mined from "the
wetland substrate, even if such
materials are derived from plants which
also yield food or fiber or tree -products.

Subparagraph (iii) also recognizes-the
particular situation of rice and cranberry
(and possibly other farm or forest crop)
growers, whose manipulation. of water
levels may involve the discharge of fill
material.

Subparagraph (iv) responds to the
concerns of farmers and foresters who
pointed out that storms and floods
occasionally deposit silt bars in pre-
existing drainage channels in
established crop lands; these bars block
the normal drainage and often threaten
crops which are not adapted to the new
flooding regime. Such blockages may be
due to storms, floods, beaver dams, and
other such "events." We have included
a requirement that such blockages be
removed within one year of placement
to be eligible for the exemption. This
should ensure that this exemption will
not be used to drain wetlands which

happen to have been created by fluvial
action over a period of time.

EPA considered adding a provision to.
exempt drainage of dmall, isolated,
occasionally'wet'areas where such wet
areas are surrounded. by lands in
established farming-use EP. concluded
for a, number of reasons thatit would be:
unnecessary or unwise to includd this-
provision-in the definition of minor
drainage.

First, many of these small, isolated
wet areas may notbe waters of the
United States either because they' are
not wet enough to be "wetlands" under

* § 122.3 or because, even if wetlands,
their destruction or degradation would
not have any effect on interstate
commerce. Including an "exemption" for
such areas mighf create the erroneous
npressi6n that, but for the exception

* and subject to the recapture provisions
of section404f(2), eachpuddle and
damp spot would need a permit. There
is, of course, no such requirement unless
there is a discharge into waters of the
United States.

Second, in the case where waters of
the United States are involved, such
drainage would generally be covered by
an existing nationwide general permit
issued by the Corps of Engineers. States
may arrangd with the Secretary of the
Army to take over the administration of
such general permits, for State regulated
waters, upon program approval. (See
§ 123.91(d)). Under one current
nationwide permit (33 CFR § 323.4-2)
discharges of dredged andfill material
are authorized, subject to certain
conditions not likely to affect farmers,
in: (1) Nontidal'rivers streams and their
impoundments including adjacent
wetlands that are located.above the
headwaters; (2) Natural lakes, including
their-adjacent wetlands, that are less
than 10 acres in surface area and that
are fed or, drained by a river orstream
above the headwaters. In the absence of
adjacent wetlands.the surface area of a
lake shall be deternmined at the ordinary
high water mark; (3) Natural lakes,
including their adjacent wetlands, that
are less than 10 acres in surface area
and that are isolated and-not a part of a,
surface river or stream. In the absence
of adjacent wetlands, the .surface area of
a lake shall be determined at the
ordinary high water mark; and (4] Other
non-tidal waters of the United States
other than isolated lakes larger than 10
acres (see (3) above) that are not part of
a surface tributary system to interstate
waters or navigable waters of the
United States (see 33 CFR §'323.2(a)(5)).
These small isolated wetlands would be
covered by this nationwide permit.
- There are strong policy grounds for
continuing to rely on the general permit

approach for regulating small, isolated,
wetlands in regions where agricultural
and silvicultural activities predominate.
For example, the general permit
approachallows a certain flexibility, in
the event that the cumulative Impact of
such drainage should become more
significant in the future. This flexibility
arises in two ways.-First, under the.
Corps' regulations and under State
programs, the permitting authority has
the discretion to require an individual
permit in a particular case where
required by concerns for the aquatic
environment (as expressed in the
section 404(b](1) guidelines). For
example, the permitting authority may
conclude that in a particular area
individual scrutiny is needed for the
drainage of isolated wetlands (e.g.,
prairie potholes) of a certain size or
type. Second, general permits are issued
for fixed terms, not exceeding 5 years,
and must be renewed upon expiration in
order to continue in effect. The
opportunity for public hearing required
for such renewal will give State
administrators, farmers, and other
interested citizens an opportunity to
assess the continued need for the
general permit and its conditions, based
on environmental conditions, and other
relevant matters. For instance, in the
previous example, the State Director
may conclude that the loss of prairie
potholes has had such an impact on
migratory waterfowl that future
discharges into any prairie pothole
should have individual permits.

EPA believes that this approach
complies with the direction of Congress
to give the States a role in the
implementation of the 404 program,
recognizing that some States may
choose a more protective approach than
the minimum standards set by tlb
Federal program. At the same time, this
definition assures that the legitimate
interests of farmers and othergroups, as
reflected in section 404(0, are also
protected.

Plowing

Several commenters pointed out that
plowing is a normal forestry as well as
farming activity. We have amended the
definition of plowing to reflect this.
Others objected to the exclusion from
plowing of redistribution of surface
materials by grading, on the grounds
that filling in depressions in irrigated
fields may actually be a BMP.

Plowing, as defined, is not a point
source and, under § 123.92, will not
require a section 404 permit. However,
other activities which involve the
redistribution of soil or other surface
materials to fill in waters of the U.S. are

il nl In I
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not included in this definition and may
require a section 404 permit.

Several commenters questioned the
requirement that plowing take place on
"established" farm or forest lands. This
requirement has been deleted. However,
it is still necessary to distinguish
ongoing farming and forestry activities,
which are exempt under section 404(f(1)
of CWA, fromactivities which convert
waters of the United States to a new
use, which, under section 404{f)(2), are
not exempt.

EPA believes that redistribution of
material should be subject to the
scrutiny of the permit process when it
resultsin-the conversion of waters of the
UnitedStates -to dry land. In appropriate
circumstances, with appropriate
conditions, such redistribution may be
permitted as provided in the section
404b]1) guidelines.

§ 123.92(a)(2)--Some commenters felt
that § 123.92(a)(2) was too vague or too
inflexible for all emergency situations.
EPA disagrees, and has retained this
paragraph with onl minor revisions.

§ 123.92[a)(3)--A number of
commenters objected'to the language
defining the exemption for the
connection of irrigation ditches to
waters of the U.S. as being too
restrictive. The revised language
clarifies that a permit is required only
for those connections that involve
construction of a water intake structure
which results in'significant discernable
alterations to the flow or circulation of
waters of the United States. It isnot the
intent of EPA that simple connections
fall under the permitrequirement.
Furthermore,'construction of bank
protection featunesfor ditches which do
not reach into waters of the U.. do not
need a permit in any case.

§ 123.92a)(6)-Numerous reviewers
objected to the baseline best
management practices proposed in
§ 123.107(a)(5) on which the road
construction exemption is based.
Objections centered on two issues: (1)
whether it is appropriate, -or indeed
legal, for EPA to prescribe by regulation
a set of nationwide BMPs for State 404
programs; and, (2) whether the baseline
BMPs in the proposal improperly control
activities that do not relate to Toad
construction involving the discharge of
dredged and fill material.

As to the first of these objections, the
Agency, after review of the legislative
history of.CWA section 404(f)(1)(F,
finds no director implicit guidance as to
the means by which Congress intended
the'best management practices
requirement to be implemented. Our
intent in specifyin.g baseline best
management practices was, and is, to
identify basic measures which ore

nationally applicable and which can
form a core or framework to which
States may add more detailed and
locally applicableiBMPs which they
believe are needed to assure that the
environmental protection objectives of
section 404(f)(1)E) are met. We also
believe that an explicit statement of
minimum standards will aid States in
preparing program submissions for
approval. For this reason, we have
retained the approach of baseline BMPs
in § 123.92(a)(6).

EPA has arefully considered the
second objection, relative to the scope
of the specific BMPs, in light of the
legislative history of section 404(f')01(E),
and has concluded that in some cases
the proposed BMPs were too broad. The
Agency has, therefore, revised the list of
BMPs in order to focus upon
environmentally protective measures
which are directly linked to the
methodology and location of discharges
for road construction. Proposed ii), (x),
(xi), (xvi) and (xvii) have been deleted,
and other proposed BlMPs have been
revised accordingly. Revisions have also
been made to maintain consistency with
the Corps of Engineers. Consistent with
these other changes, we have also
added several new BMPs,
§ § 123.93(a](6](v), (xi), and (xii).New (v)
emphasizes the importance of
minimizing disturbance within 'the
waters of the United States lying
adjacent to road corridors. 7hi BMP is
designed ts reduce the adverse impacts
of road construction in waters of the
United States by encouraging the
widespread use of procedures -which
restrict road construction to the actual
corridor to be occupied by the finished
road. New (xi) and (xii) are both
included to maintain consistency with
the BMPs applied by the Corps of
Engineers. New [xi) requires that the
public health and welfare be protected.
New (xii) requires that health and
economic concerns be protected by the
protection of shellfish production areas.
Below is a BMP by BIMP analysis of
comments received and changes made
in each of the proposed baseline BMPs.

Most of the comments on proposed (i)
were not favorable, expressing concerns
that this BMP was outside EPA's
authority, that the absolute nature of the
prohibition made it impracticable and
that it might even result in the need for
additional road construction. Although
the Agency agrees with the comments
favorable to proposed (i) that logging in
streams may be environmentally
harmful, proposed (i) has been deleted
as not being within the proper scope of
this section.

Although many commenters approved
of proposed (ii) (now fi)), others felt that
it was already covered under section
208 or that it was too inflexible. In
response to this latter comment, the
Agency has included more factors to be
used in determining what restrictions
are feasible in any given case.

Proposed (iii) (now (ii)) has been
revised to require the minimization of
discharges of dredged or fill material
only. This responds to those comments
which stated that the BMP, as proposed,
was not limited to dredged or fill
material, and was impracticaL

Many commenters agreed with
proposed (iv) (now (iii)). and so ithas
been retained and only slightly revised.
The Agency does not agree with those
commenters who felt that allowances
for certain types of discharges or for
extreme flows should be included in this
BMP. The phrase "high" flows has-been
changed to 'T1ood" flows for clarity.

Comments on proposed (v) (now (v-)
were generally favorable, and so this
BMP was retained with minorrevisions.
The revisions specify that the affected
activities are related to road crossings.
The Agency does not feel that it is
impractical, as two comments stated.

Almost all commenters agreed with
proposed (vi) (now (x)) and proposed
(vii) (now (xiv)), and they have been
retained unchanged.

Although a few commenters felt that
proposed (iiii) (now (ix)) needed more
definition or explanation. EPA has
retained this BMP unchanged in light of
the predominance of favorable
comments and the availability of
information compiled under the
Endangered Species Art for
implementing this requirement.

Most commenters agree with
proposed (bi) (now (iv)), and it has been
retained, although limited to erosion
prevention. Several commenters
suggested that the word "prevent" be
replaced with "minmize" orcontrol,"
but the Agency and the greater number
of commenters felt that the original
language is both preferable and
practicable.

All comments on proposed (x) were
negative, with the primary objections
being that it exceeded EPA's authority.
was too restrictive, was covered under
section 208 and was inappropriately
regulated under section 404, and was not
practicable. Inluesponse lo these
comments, proposed (x) has been
deleted.

Almost all of the comments on
proposed (xi) were negative. Primary
concerns were thatit exceeded EPA's
scope of authority, was covered under
section 208 and was inappropriately
regulated under section 404, was
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unrelated to farm or forest road
construction, was not practicable, and
would not always lead to
environmentally protective practices.
Only one commenter favored retaining
this BMP. In response to these
comments, proposed (xi) has been
deleted.

Many commenters agreed with
proposed (xii) (now (vi)) which, in
response to comments, has been slightly
revised to relate specifically to road
crossings. The Agency disagrees with
the many commenters who felt that this
BMP was not adequately specific to'
section 404 and that it was best
regulated under section 208 only, since it
is clearly concerned with potential
discharges into waters of the U.S.

Proposed (xiii) (now (viii)) has been
revised in response to a number of
comments which criticized the zone of
vegetation and thermal pollution
requirements as being ineffective or not
necessarily protective of the
environment. The other major point of
criticism in the comments was that this
is not adequately related to section 404
and is properly regulated under section
208. The Agency disagrees with this
point of view, and feels that this BMP
may be appropriate to both sections 404
and 208. A number of commenters -
agreed with this position, and so
proposed (xiii) has been revised and
retained.

A large number of commenters agreed,
with proposed (xiv) (now (xii)), which
has been retained unchanged. Critical
comments generally stated that this
BMP was not adequately related to
section 404 or that it exceeds EPA's
authority. EPA feels that neither"
criticism is well-founded since the
requirement applies to discharges
regulated under section 404 and assures
compliance with two related Federal
laws.

Almost all of the commenters agreed
with proposed (xv) (now (xv)) and it has
been retained substantially as proposed.
EPA feels that there is no basis for the
comments that this requirement is
impractical or that it might result in
environmentally harmful activities.

No favorable comments were received
regarding proposed (xvi)..The general
criticisms were that this BMP was not

,adequately related to section 404 and
was more appropriately regulated under
section 208 and/or FIFRA, that it was
not practicable, that it was beyond the
scope of EPA's authority, and that the
language was not adequately defined or
specific. In response to these comments
proposed (xvi) has* been deleted.

No favorable comments were received
regarding proposed (xvii). Objections to
this BMP were generally that it was

covered under section 208 and
regulation under section 404 was not
appropriate, that it was not practicable
or not necessary, that it exceeded EPA's
authority, and that it was unrelated to
farm or forest road construction. In
response to these comments proposed
(xvii) has been deleted.

In addition to these revisions and
deletions EPA has included in these
regulations three other baseline BMPs.
As explained above, new BMP (v) is
intended to restrict the adverse impacts
of road fill construction on waters of the
U.S. to the specific site of the fill. It
specifically affects the manner in which
dredged or fill material is discharged for
road construction, and so is clearly
appropriate in this section.

New (xi) and (xii) are both designed
to protect the public health and welfare
by protecting water supply and food
production areas from contamination
resulting from discharges allowed under
this paragraph.

§ 123.92(d)-One commenter
expressed concern that proposed
§ 123.107(d), which exempts Federal
projects qualifying under section 404(r)
of CWA from State section 404 permit
requireinents, is contrary to the
provisions of section 404(t) of CWA.
Section 404(t) preserves for the States
the 'right to regulate discharges of
dredged or fill material in the navigable
waters of the State. To clarify the
ditinction between section 404(r) and
section 404(t),'the paragraph has been
changed to specify that projects
qualifying under section 404(r) are
exempt from regulation under the
Federal or State section 404 program,
bput may be regulated under other State
or Federal programs.
§ 123.94 Permit application.

This section was proposed as
§ 123.108. "
- Several commenters suggested that
theermit application content
requirements of proposed § 123.108(c) be
simplified and reduced. The Agency
agrees, and in revising those
requirements has attempted to clarify
what is required in the application,
reduce duplication, and limitapplication
requirements to the information which is
normally required for evaluation of
proposed'projects.

A number of commenters objected to
what they considered the unreasonable
economic costs of providing the
application information required by the
proposal. We believe the simplification
and reduction" of those requirements will
result in commensurate reduction in
costs to the applicant. The Note under
§ 123.94(c](2)(v) also seeks to ensure
that the level of information required

will be appropriate to the necessary
review, pursuant to the section 404(b)(1)
guidelines, 40 CFR § 230.4(c) (as
proposed in 44 FR 54222, September 10,
1979).
§ 123.96 Emergencypermits.

EPA has revised the section on
emergencies (proposed § 123.111) to
ensure that procedures and
requirements relating to-discharges of
dredged and fill material will be waived
only to the extent necessary to meet
emergencies. The provision still allows
the Director the necessary flexibility to
respond to situations which would result
in an unacceptable hazard to life or
severe loss of property if corrective
action is not undertaken during the
usual processing period. At the same
time, the revised language assures the
public's right to participate at the
earliest feasible opportunity.

§ 123.97 Additional conditions
applicable to all 404 permits,

This section contains the standard
permit conditions which the State
Director shall include in all State 404
permits. The permittee now must be
required to maintain the authorized
work area as described in the permit In
order to prevent subsequent ,iolations
of CWA standards due to previously
authorized activities. In addition every
permit must specify that only activities
specifically identified and authorized In
the permit are authorized activities. This
maintains consistency with Corps
permits, and alerts the permittee to the
fact that the permit allows him/her to
perform only work specifically
described by the permit. Any other
activities which require a permit but are
not specifically identified and
authorized in the permit cannot be
performed unless the permit is modified
or a new permit Is obtained.

§ 123.98 Esiablishing 404 permit
conditions.

This section also includes permit
conditions which the State Director shall
include in State 404 permits. These
conditions may vary in their wording
from permit to permit, but must be
applied, to the extent appropriate, in
every permit.

The permit must now in'lude
descriptions of the geographic area,
specific site, type, size, and purpose of
any authorized discharge, as well as the
water quality standards, effluent
limitations, and toxic effluent standards
with which the discharge must comply.
These requirements are intended to
avoid any confusion as to what Is
authorized by the permit and what
limitations are imposed on the

I
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authorized discharge. The permit must
also include a specific date by which
work must commence. This will ensure
that the permittee knows exactly when
the discharge is authorized and when it
is not.

§ 123.99 Afemorandum of agreement
with the Secretary.

This section was proposed as § 123.98.
One commenter suggested that the
requirement for the State and the
Secretary to enter into an agreement
was unnecessary. EPA disagrees. The
MOA with the Secretary is the primary
means of implementing the requirements
of sections 404(g) and (h) of CWA. It is
necessary to coordinate the transfer of
the Federal program applicable to State-
regulated waters to the State, and to
clearly establish where the jurisdiction
of the Corps ends and that of the State
begins. The Corps will identify for the
State those waters within the State over
which the Corps will retain jurisdiction.
The MOA with the Secretary wll
describe this division of jurisdiction, and
confirm the State's understanding of its
jurisdiction as set out in the program
description under § 123.4(h)(1).

Two commenters felt that § 123.99(f),
which prohibits the State from issuing a
section 404 permit if in the judgement of
the Secretary the discharge would
substantially impair anchorage or
navigation, should be struck. EPA
cannot incorporate these comments
since to do so would conflict with the
express language of section 404(g)[1) (F)
of CWA.

§ 123.100 Transmission of information
to EPA and other Federal agencies.

This section was proposed as § 123.98.
Several commenters objected to any
application of the draft permit
requirements of § 124.6 to State section
404 programs. As in the proposal, draft
State section 404 permits will continue
to be required in certain cases. In most
cases draft permits will not be required.
However, for those activities for which
EPA maW never waive permit review,
such as major projects or projects in
particularly sensitive areas, and for
other activities when EPA deems it
necessary, the State will be required to
prepare and circulate a draft permit.
(See the discussion under § 124.6 of this
preamble for a general justification of
the draft permit requirement.) As
discussed in the preamble to § 123.6(fQ,
the categories of discharges fdr which a
draft State section 404 permit is required
have been more clearly defined.

§ 123.101 EPA review of and objections
to St ate permits.

Two industry commenters and one
State agency objected to EPA review of
State permits in general and the 90.day
review period in particular. No changes
were made because the provisions of
this section follow from the express
language of section 404Uj) of CIVA. If the
Regional Administrator is going to
comment upon a permit application or
draft permit, he or she shallmnotify the
State Director within 30 days of receipt.
If such notification is made in time, the
Regional Administrator shall have an
additional 60 days to Tespond.
Responses will normally be given in less
than the fall 90-day period.

The following chart should clarify the
entire State section 404 permit
application review process.
BILlING =00OE 6560-01-1A
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§ 123.103 Enforcement authority.

This section was proposed as
§ 123.101. It has been shortened in order
to avoid duplication with § 123.9 and
eliminate unnecessary provisions. These
changes do not in any way weaken the
State enforcement authority
requirements; expectations of diligent
and effective State enforcement have
not been altered. The complete
requirements for State 404 program
enforcement authority can be
ascertained by reading both § 123.9 and
§123.103.

§ 123.104 Approval process.
This section (proposed § 123.104) has

been retained largely in its proposed
form. The following chart should clarify
the entire State 404 program submission
and program approval process.
BILLING CODE 6560-01-M
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404 PROGRAM SUBMISSION AND APPROVAL PROCESS

IRECEIPT OF STATE SECTION
404 PROGRAM SUBMISSION

SUBMISSION MUST CONTAIN 3 COPIES OF THE FOLLOWING

A LETTER FROM THE GOVERNOR REQUESTING PROGRAM APPROVAL
A COMPLETE PROGRAM DESCRIPTION
ATTORNEY GENERAL'S STATEMENT
A MEMORANDUM OF AGREEMENT WITH THE REGIONAL ADMINISTRATOR
A MEMORANDUM OF AGREEMENT WITH THE SECRETARY
COPIES OF STATE STATUTES AND REGULATIONS

- ADMINISTRATOR PROVIDES COPIES OF STATE'S
SUBMISSION TO C.O.E., F.W.S., N.M. F.S.

WITHIN 10 DAYS OF RECEIPT

E.P.A. NOTIFIES STATE WITHIN 30 DAYS OF RECEIPT
WHETHER SUBMISSION IS COMPLETE

ONCE COMPLETED SUBMISSION IS RECEIVED E.P.A.
PUBLISHES PUBLIC NOTICE OF STATE'S APPLICATION

NOTICE MUST INCLUDE

COST OF OBTAINING A COPY OF STATE'S SUBMISSION
WHEN AND WHERE STATE's SUBMISSION MAY BE REVIEWED

BY THE PUBLIC
WHO THE PUBLIC SHOULD CONTACT WITH QUESTIONS
OUTLINE OF FUNDAMENTAL ASPECTS OF STATE'S PROPOSED

PROGRAM AND E.P.A. 's REVIEW AND DECISION PROCESS
NOTICE OF PUBLIC HEARING, AND 45 DAY COMMENT PERIOD

IF STATE SUBMISSION IS
CHANGED, REVIEW PERIOD_

BEGINS UPON RECEIPT
OF REVISED SUBMISSION

PUBLIC HEARING
HELD NO LESS THAN

30 DAYS AFTER NOTICE

COMMENT PERIOD OF NO LESS THAN
45 DAYS AFTER NOTICE

ADMINISTRATOR APPROVES OR
DISAPPROVES OF PROGRAM WITHIN 120 DAYS

OF RECEIPT OF COMPLETE PROGRAM SUBMISSION

STATE AND E.P.A. MAY
SEXTEND REVIEW PERIOD

DISAPPROVES

INOTIFY STATE OF REASONS FOR
IDISAPPROVAL AND ANY MODIFICATIONS
OR CHANGES NECESSARY FOR APPROVAL

BILLNG CODE 6560-01-C

I APPROVES
IADMINIS;RATOR NOTIFIES STATE AND
PUBLISHES NOTICE IN THE FEDERAL REGISTER
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I. Part 124-Procedures for
,Decisionmaking.

A. What Does This Part Do?

Part 124 establishes the procedures for
issuing, denying, modifying, revoking
and reissuing, or terminating EPA-issued
RCRA, UIC, PSD, and NPDES permits. It
also establishes procedures applicable
to certain State administered permit'
programs.

This framework gives EPA the
discretion to process RCRA, UIC, PSD,
or NPDES permits separately or in
combination. While consolidating permit
procedures is not mandatory, it is
encouraged whenever a facility or
activity requires permits under more
than one statute. Without consolidation,
a facility needing multiple permits
would repeat the entire permit process
for each permit. But with the opportunity
for joint issuance of draft permits, joint
comment periods, and joint public
hearings under Part 124, a facility would
go through the process only once.

When EPA issues all the permits
required by a facility, the process may
be consolidated at any time. When
responsibility is divided between EPA
and a State, the regulations encourage
joint proceedings.

Part 124 includes procedures for
issuing permits under regulations
implementing the "prevention of

- significant deterioration" (PSD)
provisions of the Clean Air Act. These
procedures are similar to 40 CFR
§ 5221(r). No parallel requirements have
been included in Parts 122 and 123
because the mechanism for approving
State program under the Clean Air Act
differs from that for other permit
programs. EPA will explore the
possibility of more comprehensive
consolidation in the future.

B. How Does This Part Work?

Under these procedures, a facility
must apply for a permit under the
requirements in Part 122 (RCRA, UIC,
NPDES) or 40 CFR § 52.21 (PSD). The
Director reviews the application and
notifies the applicant when the
application is complete (§ 124.3). The
Director then decides whether to deny
the application or prepare a draft
permit. If the former, the Director issues
a notice of intent to deny; if the latter, he
or she prepares a draft permit under
§ 124.6. Both decisions are accompanied
by a "statement of basis" (§ 124.7) or a
"fact sheet" (§ 124.8) that becomes part
of the "administrative record"
assembled for all EPA-issued permits
(§ 124.9). Because of practical limits on
EPA's ability to explain in
comprehensive detail each of the
permits it issues, the depth of discussion

in the fact sheet or statement of basis
will be related to the importance of the
issues involved and their controversial
nature.

Decisions to modify, revoke and
reissue, or terminate a permit (§ 124.5)
also require the Director to deny the
request or prepare a draft permit. The
Director may take any of these actions
either on his or her initiative or by
acting on a request submitted by any
interested person. Denials of requests
for modification, revocation and
reissuance, or termination, unlike
denials of applications, are not subject
to public notice, public comment or
public hearings. If the Director decides
to deny the request, he or she sends the
requester a notice briefly stating reasons
for the denial. This notice is not
accompanied by a "statement of basis"
or a "fact sheet." And an"administrative record" is not
assembled. Denials of requests for
modification, revocation and reissuance,
or termination cannot be formally
appealed to the Administrator under
§ 124.19 but only informally under
§ 124.5(b). All draft permits prepared
under §§ 124.5 and 124.6 are subject to
public notice (§ 124.10), public comment
(§ 124.11) and, in suitable cases, public
hearings (§ 124.12). This process allows
any interested person to bring forward
any comments or questions concerning
the draft permit or its supporting
materials. After the comment period
(including any public hearing) has
closed, EPA issues a final decision on a
permit (§ 124.15). The final permit
decision is aocompanied by a response
to all significant comments (J 124.17)
which, together with additional
supporting material, completes the final,
administrative record (§ 124.18).

Whenever commenters on a draft
permit ask that changes be made, the
final permit will not become effective
until 30 days after notice is served under
§ 124.15(a). This gap between the date of
issuance and the effective date of a final
permit allows interested persons time to
appeal a decision on a RCRA, UIC, or
PSD permit to the Administrator under
§ 124.19 or request an evidentary
hearing for an NPDES permit under
§ 124.74. If no such comments are
received, the final permit is issued and
effective the same day.

When an approved State program is
the permitting authority, the State
Director must prepare a draft permit,
provide public notice and opportunity
for a hearing and allow the public at
least 30 days to comment on the draft
permit before a final permit is issued. A
fact sheet for all major permits Is also
required. (These regulations do not

include requirements for processing
State-issued PSD permits.) Section
headings (or when necessary, paragraph
headings) have been highlighted to make
it easier to identify which Part 124
requirements apply to approved State
programs.

C. What Kinds of Hearings Are
Available Under This Part?

There are three kinds of hearings
available under Part 124: the public
hearing, the evidentiary hearing and the
non-adversary panel hearing.

(1) The Pubh'c Hearing. Section 124.12
describes a public hearing that is purely
legislative in nature. Public hearings are
granted in two situations: (1) upon
written request, if the Director finds "a
significant degree of public interest" in a
RCRA, UIC. PSD, or NPDES draft permit
or (2) without request at the Director's
discretion. At such a hearing, oral or
written statements and data concerning
the draft permit can be submitted by
any interested person. In general, this is
the only type of hearing that will be held
on RCRA, UIC, or PSD permits. Limited
exceptions to this rule are described
below.

(2) The Evidentiary Hearing.
Evidentiary hearings are provided for in
Subpart E. These hearings are available
whenever NPDES permits are contested.
if a written request is filed within 30
days after a decision on the final permit.
Evidentiary hearings also are available
whenever RCRA permits are terminated.
Under certain circumstances (outlined in
§ 124.74(b](2)], persons requesting an
evidentiary hearing on an NPDES permit
also may request that the evidentiary
hearing Include closely related
conditions of a RCRA or UIC permit.
PSD permits can never be made subject
to a Subpart E hearing.

(3) The Non-Adversary Panel Hearing.
Subpart F contains procedures for
conducting a non-adversary panel
hearing. These new procedures
primarily apply to specific kinds of
NPDES permits. Panel hearings may be
held for first decisons on any CWA
variance and for the issuance of any
other NPDES permit which constitutes
"initial licensing" under the
Administrative Procedure Act. The
Regional Administrator also may use
these procedures when making RCRA or
UIC permit decisions, or when preparing
a draft NPDES general permit under
§ 122.59. Finally, the parties to an
evidentiary hearing under Subpart E
may agree to use Subpart F procedures
instead. Whenever a SubpartF hearing
is held on one permit and other permits
subject to this Part have been
consolidated with that first permit, all
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the permits are processed together under
Subpart F.

In a panel hearing the Presiding
Officer sits with a panel of other EPA
employees. Together they question the
participants, rule on requests for cross-
examination, and schedule
supplemental hearings for cross-
examination. Arecommended decision
is issued and becomes final if not
appealed to the Administrator within 30
days. (The Presiding Officer will.
generally be an Administrative Law'
Judge. Persons other than
Administrative Law Judges may serve as
Presiding Officers if haNPDES permit
other than a general permit is involved:
or by agreement of the parties if am
NPDES permit other than a general
permit is involved.)

To clarify the different types of
hearings available, EPA has adopted the
following terminology:

A "public hearing" is a hearing under
section 124.12.

An "evidentiary hearing" is a hearing
under Subpart E of Part 124.

A "panel hearing" is a hearing under
Subpart F of Part 124.

A "formal hearing" is either a hearing'
under Subpart E or a hearing under
Subpart F, since both types of hearings
conform to the formal hearing
requirements of the Administrative
Procedure Act. '
These terms can be found in the
"definitions" section (§ 124.2). -
D. How Does This Part Relate to the
June 14,1979,, Proposed Regulations?

The followihg is.a discussion of
significant comments received and the
basis for revisions made to Part 124 of
the proposed regulations. Minor
editorial changes have been made in
most sections and are not discussed.

EPA has attempted to address all
significant comments received on this
Part during this rulemaking. However,
the procedures in Part 124 are a direct
outgrowth of the procedures in the final
NPDES regulations published June 7,
1979. See 44 FR 32854. Many comments
addressed in the preamble to those
regulations apparently were answered
satisfactorily and were not raised agdin.
As they still may be relevant to a full
understanding of these procedures, the
reader may find it helpful to read the
preamble to the final NPDES regulations
as well as this preamble.

§ 124.1 Purpose and scope.
A number of commenters questioned

the value of the entire consolidation
effort. Several points were made.

(1) Consolidation will be too
cumbersome.

Several commenters argued that-
consolidation would slow down the
permitting process to the pace of the
slowest permit. They provided graphic
examples of how confusion would result
when decisionmaking on one permit
interacted with decisionmaking on
another. These commenters also argued
for the efficiency of a facility getting its
permits in sequence, as they are needed,
rather than all at once. Accordingly, the
comments suggested that consolidation
ought to be at the option of the permit
applicant.

While issuing several permits together
often may take longer than issuing the
first of a sequence of permits, this is not
the whole picture. First RCRA, UIC,.
PSD, and new source NPDES permits
are construction permits. A new facility
or activity which requires a permit
under more than one statute must obtain
all required permits before construction
car begin. Thus, it is the granting of the
last permit, not the first, that completes
the job of specifying the environmental
requirements applicable to a plant.
Planning and financing often cannot
proceed until those administrative
requirements are fixed. Consolidating
the procedures, in almostall cases, will
accelerate the granting of that la3t and
most important permit.

Second, and more important, the very
process of issuing permits to a major
source in sequence, rather than at the
same time, leads to problems ofits own.
The issuance of an earlier permit may
have been based on assumptions about
what a later permit would require.
When the later permit imposes
unanticipated requirements, the first
permit then may need to be re-
examined. Moreover, evidence
intioduced at a later permit proceeding
may affect the evidence at an earlier
proceeding and call into question an
earlier decision. Whenever such
situations arise, theAgency* (and the
applicant) are faced with either trying to
patch up the earlier permit, which is
slow and cumbersome, or moving.
toward final action and judicial review
with questions of consistency
unresolved. Consolidation at least
provides a mechanism by which such
problems can be identified and resolved
before the final permits are issued.

For these reasons EPA has rejected
the suggestion not to proceed further
with consolidation at this time.*

*One commenter argued that theseregulations
should hedelayed because of possible
inconsistency with the Energy Mobilization Board
proposals. In fact, these regulations are entirely-
consistent with that legislation. Both the House and
Senateversions of the bill place their major
emphasis on coordinating, and where possible,
consolidating decisionmaing for a facility. This is
also the aim of these regulations.

EPA also has rejected the suggestion
that consolidation should be the choice
of the.permit applicant only. The
regulations provide that the permit
applicant may request consolidation,
and in most cases considerable weight
will be given to that request. There may
be some cases when staggering the
issuance of permits fits a project
construction schedule better than
issuing all the permits together, and
when the dangers inherent in issuing
permits in sequence are worth risking.
However, both the States' and EPA's
interests in handling their own workload
and the publicinterest in effective
environmental regulation also must be
considered. Since, both of these interests
could be served by consolidating
permits in a particular case, the
suggestion to give the permit applicant
veto power over consolidation has not
been accepted.

(2) New programs should not be
consolidated with older ones.

One commenter argued that because
the RCRA and UIC programs are new,
untested, and. subject to change, they
should not be consolidated with the
NPDES and PSD programs.

We agree that these programs are now
and that consolidation Is an untested
effort. It is quite likely that in a few
years, these consolidated regulations
might be comprehensively rewritten to
account for what we will have learned,
just as the NPDES regulations had to be
revised in light of practical experience.

However, this is no reason for
avoiding consolidation. From the very
beginning of these new programs,
questions about their relationship to
each other and to older permit programs
were inevitable. These consolidated
regulations are simply an effort to
address in advance some of those
questions explicitly rather than to
improvise solutions later on a case-by-
case basis.

(3) Consolidation will make NEPA
more broadly applicable.

When these regulations were
proposed, the preamble stated EPA's
position-that the National
Environmental Policy Act (NEPA) does
not require preparation of an
environmental impact statement (EIS)
when permits are issued under the
RCRA, UIC, orPSD programs, or when
non-new source NPDES permits are
issued. 44 FR 34247. (une 14, 1979)

No comments opposing this position
were received, and a number of
comments supported it, either directly or
by necessary implication. Accordingly,
the same positionhas been adopted in
the final regulations. See § 124.9.

Several commenters were concerned
that consolidating permits would make
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NEPA more broadly applicable. One
commenter argued that even though PSD
permits are exempt from NEPA by
statute, if a PSD permit were
consolidated with a new source NPDES
permit for the same plant, PSD issues
might have to be discussed in the EIS on
the NPDES vermit. The result would
make NEPA applicable to the PSD
permit despite the explicit language of
the Clean Air Act.

EPA agrees that this is an anomalous
result, but it is hard to see how to avoid
it. Given the explicit language of many
NEPA cases that all the reasonably
foreseeable major impacts of a project
must be discussed in an EIS, a strong
argument can be made that the kind of
comprehensive balancing analysis
NEPA contemplates would be
impossible if air quality impacts were
totally excluded. This argument,
however, does not rise or fall on
whether the permits are consolidated. It
applies just as strongly to an NPDES
permit issued to a source after or before
a PSD permit. Indeed, in one recent case
EPA has been challenged for its failure
to adequately consider air issues in an
EIS on an NPDES permit issued after the
source's PSD permit. Save the Valley,
Inc. v. EPA, Civil No. 79-3058 [6th Qr.
1979]. In such a case, issuing permits in
sequence rather than together will likely
lead to confusion of the NEPA issues. If
the EIS is prepared for one permit before
another permit is issued, any new
information provided io subsequent
permit proceedings may lead to charges
that the EIS is'inadequate for not
considering it. If the EIS is prepared
after some of the permits are issued, any
new information in the EIS, conversely,
may lead to charges that the
consideration of the earlier permits was
inadequate.
. Consolidating permit proceedings

offers a prooedural vehicle for avoiding
these results and ensures that work on
the EIS does not have to be re-examined
in the context of an individual permit
decision.
§ 124.2 Definitions.

A few commenters stated Ihat the
regulations did not clarify whether
permit modification, revocation and
reissuance, and termination would be
processed through the same procedures
as permit issuance and denial. To make
this clear, the regulations identify, on a
section-by-section basis, which kinds of
permit actions are concerned.

This section has also been rewritten
to specify more precisely the definitions
that apply to the PSI) program, and to
help make clear that, for PSD, the
general provisions of Part 122 do not
apply.

§ 124.3 Application for a permit.

(1) A number of commenters urged
EPA to specify a date by which an
application should be considered
complete. One commenter suggested
that this date should be the date of a
complete response to the Director's
request for additional information. EPA
has accepted this suggestion, but has not
accepted a second suggestion to limit
the Director's authority to request
information that will make the
application complete. Without the
power to require such information, the
Director will not be able to make
responsible decisions. If the Director
believes an application is incomplete
and needs to be supplemented, this
section now requires him or her to list,
in a notice of deficiency, all the
information needed to make an
application complete. The limiting factor
is that not more than one deficiency
notice may be issued in any given
permit proceeding.

(2] Beyond this, many commenters
urged that EPA set legally binding
deadlines for its own actions under this
Part. These comments have not been
fully accepted for the reasons set forth
in the preamble to the final NPDES
regulations. See 44 FR 32892 (June 7,
1979).

But, EPA has partially accepted the
comments where major new facilities or
activities are concerned. EPA will now
set and make public a schedule for
decisionmaking for each new project.

The schedule isnot legally binding,
although EPA expects schedules to be
followed in most cases. If schedules
were set so that they could be met in all
cases, they would not be of much use as
a management tool Accordingly, EPA
expects to set schedules tight enough to
pose some risk of not meeting them, and
it expects some schedules will not be
met. This provision does not apply to
PSD permits as they are already subject
to a one-year, statutorily imposed.
timetable for decision.

(3) Some commenters recommended
that § 124.3(a) explicitly exempt UJC
activities authorized by rule under
§ 122.37 from the application
requirement. This section does not apply
to them because UIC activities
authorized by rule do not "require a
permit." An exemption has been added
to the final reguations to make this
explicit.

(4) 40 CFR § 52.21[r)(3) provides that
certain sources requiring a PSD permit
need not go through EPA permitting
procedures if the relevant State has
already provided an equivalent
opportunity for public comment. These

provisions have been included in Part
124 as § 12A43b).
§ 124.4 Consolidation ofpernit
processing.

(1] EPA has redrafted proposed
§ 124.4 in its entirety. The proposal
covered both existing and new facilities
and allowed applicants to delay fiing
RCRA and UIC permit applications for
up to 180 days in order to consolidate
them with applications for new NPDES
permits or with reapplications for
expiring NPDES permits.

These elaborate provisions were
included in the proposal because RCRA
and UIC permits were to begranted for
the life of the facility. Thus, it was
necessary to provide a special
mechanism to coordinate issuing these
permits with renewals of five-year
NPDES permits. Now that RCRA permits
and UIC permits for Class I wells also
will be issued for fixed terms, it willbe
much simpler to coordinate by allowing
the Director to set permits to expire
simultaneously; the regulations have
been rewritten to provide for that.

A special provision for coordinating
applications is unnecessary for new
facilities. Since all permits subject to
this Part will be required at the same
early stage of the project's planning.
there will be a natural incentive to file
corresponding applications everreerlier
and at about the same time.

(2] A number of commenters
(including some who opposed thbt
concept of consolidation) urged that
States shouldbe required to consolidate
permit proceedings with EPA whenever
EPA and a State share permitting
authority for a given facility or activity.
EPA believes it would be unwise to start
the consolidation effort by compelling
the States to act in parallel with the
Federal government whenever the
Federal government saw fit. Because the
efficiency of the consolidation effort will
partially depend on State cooperation,
the comment has not been accepted. The
regulations have been amended to
reflect EPA's position that approved
States are encouraged to consolidate
applications, but are not required to do
SO.

(3] The sectionsrelating to
consolidation of draft permits were
originally part of proposed § 124.6.
Proposed § 124.6(d) has been combined
with the new § 14A to make clear that
consolidation can occur at different
stages in the permitting process.
Comments addressing proposed
§ 124.6(d) are answered here.

Several commenters objected to the
potential consolidation of PSD permits
with other permits. They argued that
consolidation of PSD permits would
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cause unreasonably delay, and might
even breach the one-year statutory
deadline imposed by CAA slection
165(c).

EPA disagrees. Compliance with the
statutory deadline has not been a
problem with the vast majority of PSD
permits. The applicant's right to a
speedy decisfon is explicitly preserved
by § 124.4(e) which provides that
consolidation leading to a breach of the
deadline will not occur without the
applicant's consent. One year is short
compared to the time generally needed
by the private sector to plan and
construct a facility without regard to
any Federal regulation; large facilities
often require more than a decade.
Taking longer to process the PSD permit;
alone due to consolidation is likely to be
more than offset by the shorter time
needed to process other permits for the
same facility and by gains from
considering applications together
instead of sequentially. Because it is the
application date which fixes the right to
available PSD increments, consolidation
will -not affect a facility's "place in line"
for available increments.
§ 124.5 Modification, revocation and
reissuance, or termination of permits.

This section combines proposed
§ § 124.5 and 124.7 under a single
heading in order to eliminate an
unnecessary distinction between actions
arising out of requests by interested
persons (including the permittee) and
actions undertaken by the Director
without any preceding request. Whether
a modification, revocation and
reissuance, or terinination is based on a
request or on an independent decision
by the Director, the action must be
supported by cause under §§ 122.15 or
122.16. This section has been amended
to allow the Director to request the
submission of an updated application
whenever a permit is being modified
and to require the submission'of a new
application whenever a permit is being
revoked and reissued. A draft permit
must be prepared for any modification
or revocation and reissuance unless the
permit modification. qualifies as a minor
modification under § 122.17. A "notice of
intent to terminate" is a type of draft
permit and is issued for all proposed
terminations. These drafts, whether in
permit or notice form, are processed the
same as any draft permit prepared
under § 124.6. They are accompanied by
a statement of basis (§ 124.7) or a fact
sheet (§ 124.8), based on the
administrative record (§ 124.9), subject
to public notice (§ 124.10), and public
comment (§ 124.11) and public hearings
(§ 124.12). Terminations of RCRA and

NPDES permits are eligible for
evidentiary hearings under § 124.74.

(1) EPA has kept this section separate
from thd section on draft permits
(§ 124.6) for two reasons. First, EPA
wants to distinguish permit actions that
can be initiated only by the-permittee
(permit issuance based upon an
application under § 124.6) from permit
actions that can be initiated by the
Director (124.5).

We emphasize this distinction in
response to one commenter who asked
whether the Director could prepare a

- draft permit for a facility that had not
even applied for one. The Director's
authority to take permit actions without
having received an application is limited
to the situaltions specified in § 124.5 and
to general permits and-permits by rule.
Second, EPA wants to distinguish a
denial of a request for modification,
revocation and reissuance, or
termination under § 124.5 from a
tentative decision to deny a permit
application under § 124.6.The former is
not subject to the same procedures as a
denial of an application for a permit.
Notice of a denial of a request for
modification, revocation and reissuance
or termination is not a draft permit and
there is no opportunity for public
comment, a public hearing or a formal
administrative appeal. These denials are
subject only.to an informal appeal under
§ 124.5(b).

In adopting this position, EPA rejected
comments urging that modification
denials be appealable through the same
agency procedures as permit issuance or
denial. Departures from the cycle of
permit issuance and periodic
reexamination should not be encouraged
in such a manner. If encouraged, they
could keep many permits in a state of

-perpetual reexamination thus impeding
the control program being implemented.

(2) Other commenters urged that the
Director should be required to consult
with the permittee before he or she
modifies, revokes and reissues, or
terminates a permit. In most cases,
modifications by the Director will be
triggered by information submitted by
the permittee, and the Director may
determine whether "cause" exists under
§ 122.15. Therefore, "surprise".
modification actions will be rare.
Although EPA agrees(that consultation
may be advisable in many cases, there
may be other cases where it is not
advisable. Accordingly, the comment
has not been accepted.

(3) The Natural Resources Defense
Council asked that interested persons
besides the permittee be allowed to
request permit modification, revocation
and reissuance, or termination. EPA

agrees with this comment and has
rewritten § 124.5 to reflect this.

(4) This section does not contain
special procedures for modifying PSD
permits. EPA will decide whether such
procedures are necessary when It
promulgates rules based on its
September 5, 1979 Notice of Proposed
Rulemaking and may amend this section
at that time. This section, however, does
contain procedures based on 40 CFR
§ 52.21(w) for terminating PSD permits,
Since the purpose of § 52.21(w) is to
quickly adjust permits granted under an
erroneous interpretation of the law to
the clear standards of the Alabama
Power decision, no procedures are
provided for those decisions. They
simply will be granted or denied by the
Regional Administrator upon written
application.

§ 124.6 Draft permits.
(1) A number of commenters objected

to the use of draft permits. These
commenters would perfer to comment
on the permit application before the
agency takes a tentative position
instead of after such a position has been
taken and prepared in the form of a
draft permit. These cornmenters feel that
preparing a draft permit creates the
impression that the agency already has
prejudged the case. EPA disagrees with'
this view. A draft permit functions only
as a tentative decision on the Issuance.
modification, revocation and reissuance,
or termination of a permit. It is a mere
proposal, subject to change based upon
comments received during the public
comment (including the public hearing)
period. Moreover, there is a major
advantage to the public in commenting
on the draft permit rather than on the
application alone. Comments on the
application are invariably restricted to
the content of the application, reflecting
only the applicant's analysis and policy
choices. The draft permit, on the other
hand, embodies the tentative views and
analysis of the decisionmaker who the
comments are, ultimately, designed to
influence. Therefore, comments on a
draft permit can be written in a more
focused and informed way.

(2) This section also has been
amended to make clear that the
standard permit provisions of Part 122
do not apply to PSD permits.
§ 124.7 Statement of basis.
§ 124.8 Fact sheet.

(1) EPA has rejected comments urging
that the discussion requirements In both
these sections be expanded, As
explained in the preamble to EPA's
Final NPDES Regulations (see 44 FR
32881 (June 7,1979)), the statement of
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basis is supposed to be a brief summary
that meets minimum requirements. If the
Director needs to provide more detail,
he or she always may prepare a fact
sheet, which is more comprehensive
than a statement of basis.

(2) EPA also has rejected comments
urging that the statement of basis
requirement be eliminated for UIC
permits for Class I wells. Preparing a
statement of basis should not be
burdensome even for individual wells,
and the burden under the UIC program
will be eliminated for injections
authorized by rule (§ 122.37) and
reduced for injections within area
permits (§ 122.36).:

(3) Commenters suggested that EPA
define "major permits" more precisely.
Though this would be desirable, the
comment cannot be accepted now. Such
a definition is a function both of EPA's
knowledge of the impact of the pollution
involved and of its resources to address
this aspect of permit issuance. Both are
too uncertain right now to justify
departing from the present approach of
year-by-year designation of "major"
permits, which is described in § 122.3.

§ 124.9 Administrative record for draft
permits when EPA is the permitting
authority.

(1) Several commenters urged EPA to
include supporting as well as
nonsupporting documents in the
administrative record. Because the
documents for draft permits under this
section will generally comprise most of
the material in the final administrative
record, EPA agrees that the record
should include both kinds of documents.
Fact sheets (and, to the extent
discussion is needed, statements of
basis) also should be objective
statements of the issues faced by EPA
and should cite documents on both sides
of controversial issues. No change has
been made because the existing text is
consistent with this interpretation.

(2) Another commenter suggested that
all material in the administrative record
be stamped with the date of submission.
This approach, or a variation of it. might
be advisable in some cases (or for some
documents). However, right now EPA
does not know enough about handling
these administrative records to specify a
particular approach on questions of
detail in this regulation.

§ 124.10 Public notice ofpermit actions
and public comment period.

(1) Several commenters stated that
this section sounded as if public
hearings could not be scheduled when a
permit is issued and would only be held
in response to reguests received during
the public comment period. The

commenters assumed, and EPA agrees,
that hearings often will be scheduled at
the same time the public notice is
issued. A sentence has been added to
§ 124.10(a) to make this clear.

(2) One commenter questioned the
provision for giving notice of 404 permit
action to adjacent property owners,
arguing that the identity of such owners
in some cases, might be very hard to
determine. Although EPA believes such
cases will be rare, the language has
been changed to require notice to be
given to "any reasonably ascertainable"
property owner.

(3) Another commenter objected to the
"comment" in the proposal that gave the
Director the discretion to use press
releases as a method of public notice.
Although EPA eliminated that
"comment," the Agency recognizes that
the use of press releases for public
notice is both customary and often
essential for any organizaton that
wants to communicate with the public.

(4) Finally, one commenter objected to
the inclusion under § 124.10(d) of a
"summary of major conditions" in the
notice of draft permits. It argued that
this would either lead to long notices or
to litigation for failure to provide an
adequate "summary."

EPA agrees and has eliminated
summaries from the public notice
requirements. Not only would
summaries result in long public notices,
they would also impose an increased
burden on the Director by requiring the
preparation of an additional document.
Since summaries repeat essentially the
same information contained in the
permit application, draft permit and
statement of basis or fact sheet, EPA
has decided to require copies of the
latter documents to be sent to certain
persons instead. This requirement would
spare Directors from an additional
burden without sacrificing public
participation. Other interested persons
may request copies of these documents.

§ 124.12 Public hearings.
Several commenters argued that the

ground for granting a hearing-
"significant degree of public interest"-
was vague, and that it did not take
account of the permit applicant's
interest (or someone else's interest) in
using the hearing to explore issues
further.

EPA has not changed this
requirement. One of the purposes of
having a public hearing is to respond to
public interest, which is not subject to
precise measurement. EPA, however,
has added a second ground for holding a
public hearing which allows the Director
to hold a public hearing at his or her
discretion.

Since a public hearing is not required
by any of the statutes covered by this
Part,' EPA does not believe that a
refusal to hold a hearing by itself,
should ever lead to invalidation of a
permit. The question on judicial review
should be whether the record EPA
generated adequately supports the
decisions involved, not whether some
other record might have been better.

I. Adjudicatory hearings or public
hearings. In the preamble to the
proposed regulations, EPA stated its
opinion that a formal evidentiary
hearing under § 554 of the
Administrative Procedure Act (APA) is
not required for issuance of RCRA. UIC,
or PSD permits. Supporting reasons
were given. See 44 FR 34264--65. (June
14.1979]

This conclusion proved
uncontroversial where the UIC and PSD
programs were concerned. EPA did not
receive any comments challenging its.
conclusion that formal hearings were
not required for PSD permits, and
received only one dissenting comment
as to UIC permits.'

The question of the proper procedures
for RCRA permits, however, proved to
be the single most controversial issue in
Part 124. Several major industrial groups
argued that formal hearings were
required. Others were equally forceful in
their arguments that no such hearing
was mandated and that the procedures
proposed by EPA were more elaborate
than justified. Because of its importance
this issue will be discussed in detail.

A. Arguments in Favor of a Formal
Hearing

(1) Due Process Arguments. Some
commenters urged that due process
required a formal APA hearing before
the initial decision on a RCRA permit. It
is well settled by now, however, that the
requirements of due process are flexible,
and that the procedures used can be
adapted to the nature of the problem
being addressed. Vermont Yankee
Nuclear Power Corp. v. NDC 435 US.
517, 524 (1978], Mathews v. Eldridge, 424
U.S. 319 (1976), Goss v. Lopez, 419 US.

OExcept for the PSD program, where an
opportunity for a bearing is required by statute. See
CAA section 165(aX2). EPA believes that ibi
requirement should be read in the light of the
provisions of CAAsection 307(d)8] concerning
procedural errors.

'One commenter argued that because the SDWA
section 14241bX2 required a formal beaing for
certain interim pemits Isoued by the Administrator.
Congress must also have Intended to impose such
requirements where the statute is silent. as it is in
section 1421. However, as the preamble to the
proposal explained, the normal approach in
statutory construction Is the opposite of that
advocated by the comenL (See 44 FR 34255 (Jume
14. g97) Differing language generally indicates
differing meanings. ather thsn the same meaning.
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565 (1975). Although some of the
commenters on this point cited earlier
editions of Professor Davis' Treatise on
Administrative Law, the latest editioiof
the Treatise strongly favors this flexible
approach. K. Davis, Administrative Law
Treatise, Chs. 10, 12 (2d ed 1979).)

EPA believes it has fully met
whatever due process tests may apply.
It has provided for notice of what the
Agency proposes to do, an opportunity
to challenge that proposal both through
written comments and at an informal
hearing, a response to comments and a
decision based on the administrative
record.

It has done all this in the context of
decisions aimed, not at punishing past
misconduct in any way, but at
implementing an entirely new field of-
regulatory policy. Decisions will be
based on choices among policy
approaches; not on judgments of legal
violation. Moreover, the facts at issue
will be the types of technical questions
that trial procedures are not particularly
well suited to address.

Indeed, due to the similarity among
RCRA, UIC and PSD issuesa decision
that due process requires a formal APA
hearing for RCRA permits certainly
would lead to the conclusion that such a
hearing is required, on both the Federal
and State levels, for PSD and UIC
permits. This conclusion probably would"
result in a decision that formal hearings
are required for many other types of
State and Federal land use pefnmits.
currently granted or denied by lbss
cumbersome methods.

(2) The Legislative Intent. Most
con1nenters did not emphasize the due
process argument. Instead, they looked
to RCRA itself, and made two
arguments; one based on the text of the
statute and one on its legislative history.

(a] The Language of the Statute. No
commenter denied that the permitting
section of RCRA, section 3005, contains
no reference to a "hearing" of any sort
in connection with the initial grant or
denial of a permit. Instead, the
commenters fixed on section 3008 (b),
which provides for a "public hearing" on
"any order or any suspension or
revocation of a permit". They argued
that "order" here has the meaning given
in the definitions section of the
Administrative Procedure Act, namely:
"the whole or a part of i final
disposition, whether affirmative,
negative, injunctive, or declaratory in
form, of an agency in a mafter other
than rulemaking but including
licensing." 5 U.S.C. §,551(6). If this
argument is accepted, the initial-granting
or denaying of a license falls Within the.
APA definition of "order" and a formal

hearing is required. But there are three
problems in accepting this argument.

First, it is-an extremely strained
overall reading of the statute. If
Congress had meant to require a formal
hearing on the issuance of RCRA
permits, it would have stated that intent
in the section specifically concerned
with permit issuance (section 3005), not
by inserting iA via the back door by the
use of "order" in section 3008.1 Indeed, the very sentence in section
3008 referred to by proponents of formal
hearings requires such hearings for the
$'suspension" or "revocation" of a
permit as well as for any "order." This
shows that Congress was perfectly
capable of describing procedures for
permit action in detail when it chose to,
rather than leaving such procedures to
be inferred from the use of fife word
"order." As a matter of sentence
construction, it casts doubt on whether
"order" can properly be read to include
permit actions; if it did include permit
actions, the reference in the same
sentence to permit revocations and -

suspensions would be redundant, since
they are just as much "orders" within
the APA definition as decisions on
issuance.

Second, though the term "order" as
used in this sentence is not explicitly
defined anywhere in RCRA, its meaning
as derived from the text of section 3008
as a whole leads to the conclusion that
"order" does not have the APA meaning.

Section 3008 is entitled "Federal
Enforcement," which in itself leads to
the inference that the exclusive subject
matter of that section is enforcement. 10
Subsection 3008(a) is entitled
"Compliance Orders". The three
references to "orders" in that subsection
obviously apply only to t'compliance
orders". Similarly, subsection (c) is
entitled "Requirements of Compliance
Orders," and the one reference to an
"order" in the subsection text obviously
refers to a compliance order. The
reference to "order" in the text of
subsection (b) is the fifth and last
reference to an "order" in the text of
section 3008 as a whole.It is clear that
tfe other four references mean only
compliance orders. Yet the argument for
formal hearings depends on giving this
particular use of the word a completely
different reading from the other four,
though there is nothing to indicate that
different reading was intended. It seems"
much more logical to assume that the
drafters of this sectibn simply referred
to "Compliance Orders" in'subsection
headings, and then used "order"

101y contrast, section 3005 is entitled "Permits for

Treatment. Storage, or Disposal of Hazardous
Waste."

throughout the body of the text as a
shorthand form of reference.

Third, to adopt the APA definition of"order" here would lead -to absurd and
impractical results. It would require a
formal hearing for all actions under
RCRA that fit the APA definition of
"order:" a definition that Is very broad
and includes much more than simple
permit issuance, It would include, for
example, all final decisions to award or
deny grants under sections 2004, 4007,
4008, 7007, 8001 and 8006 of the statute,
as well as decisions to purchase or not
to purchase given recycled materials or
waste disposal services under section
6002. It might also include the denial of a
petition under section 3001 or section
7004(a).

(b) The Legislative History. The
Senate version of RCRA provided that
permits could only be issued or denied
after "opportunity for a public hearing,"
The House version contained no such
provision. The text of the final statute
follows the House version,

Nevertheless, some commenters
argued that because Senator Randolph,
who addressed the Senate before final
passage and summarized the changes
made between the Senate and the final
version did not refer to dropping the
hearing requirement, it must not have
been dropped.

First, this argument overlooks the fact
that the final version tracked the House
bill, not the Senate bill. Second, the
House debates are equally free from any
mention ofa change of approach. Thus,
a counter-argument can be made that If
the Senate's hearing requirement had
been inserted, the House would
certainly have mentioned it. Finally, it is
not at all inconceivable to EPA that, in
the brief floor debates on the final
passage of RCRA, any reference to
permit issuance procedure would simply
have been omitted.
B. Arguments Against Formality

Other commenters argued that the
proposed EPA permit procedures which
provided for a "hybrid" public hearing
and potential for cross-examination
were too formal. They also argued that
EPA had no legal authority to impose
procedures more elaborate than
Congress has explicitly required.
Although EPA disagrees with this
argument, EPA has eliminated both the
hybrid public hearing and the
opportunity to cross-examine from the
public hearing stage. As previously
discussed, there are now only three
kinds of hearings under Part 124: a
legislative-type public hearing, an
evidentiary hearing and a non-
adversary panel hearing.

I
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EPA recognizes that some RCRA and
UIC permits may raise issues better
suited to a more formalized mechanism
for discussion than that provided by the
traditional public hearing and has
amended the final regulations to allow
the Director to use the "non-adversary
panel hearing" procedures in Subpart F,
even if those permits were not
consolidated with permits requiring a
panel hearing. No comparable provision
has been made for PSD permits because
of the potential for delay.

As noted above, RCRA and SDWA do
not require any hearing before permits"
are issued. Accordingly, in providing the
Director with a range of choices under
these regulations, EPA takes the
position that no particular form of
hearing is required for these permits.
The Director is given discretion to
choose the procedures that appear likely
to result in the best decision under the
circumstances of the case.

C. Other Considerations
-EPA has previously said that a formal
APA hearing is required under section
3008 for termination of a RCRA permit
See 43 FR 34730 (August 4, 1978).
Termination of a permit is very likely to
rest on an "accusatory" determination
that standards established in the past
have not been met, rather than on a
judgment of what the goals of the statute
require by way of control requirements,
which is likely to be the case for initial
permit decisions.

EPA previously had proposed
procedures for terminating RCRA
permits as part of EPA's consolidated
rules for assessing civil penalties and
revoking or suspending permits. See 43
FR 34730 (Aug. 4,1978). 1 EPA has now
decided that these procedures should
instead be consolidated with the formal
hearings in Part 124 for NPDES permits.
This will provide a greater measure of -
procedural consolidation among
different EPA permit programs than the
approach originally proposed. In
addition, the NPDES procedures are
somewhat better adapted than the
others to handle complicated factual
records of the sort that may well be
involved in a RCRA permit termination.
As the preamble to Part 122 states, these
procedures also apply when "interim
status" is terminated for failure to
furnish information necessary to make a
final decision.

EPA believes that RCRA permit
modifications under § 122.15 and
revocation and reissuance (which
amounts in effect to a modification]
should be handled by the procedures

"These rules were promulgated in final form on
April 9. 1980. 45 FR 24360.'

used for permit issuance, rather than
those used for permit termination.
Although the statute is not explicit on
this point, the only reference to
"modification" is in section 3005 and not
in section 3008.

In addition, the general scheme of the
statute is to provide for regulatory
activities (where no hearing Is required)
in section 3005 and activities of a purely
enforcement nature (where a formal
hearing is required) in section 3008.
Thus, section 3005 allows the complete
denial of a RCRA permit, resulting in
site closing, without any statutory
hearing requirement. Section 3008, on
the other hand, is entitled "Federal
Enforcement" and covers criminal and
civil penalties as well as permit actions.
The permit actions covered are
"suspension" and "revocation," both of
which describe the complete removal of
a permiL

Against this background, EPA
believes that changes in regulatory
requirements which do not result in
removal of the permit should be handled
under section 3005 procedures instead of
section 3008 procedures. The decision
will not involve judgments of wrong-
doing and punishment for which section
3008 was designed; rather it will involve
imposing the regulatory requirements
best adapted to carry out the statutory
intent for which section 3005 was
designed.

For these reasons EPA has rejected
comments arguing that any permit
modification was in effect a
"revocation" of the superseded
conditions and therefore had to be
subject to section 3008. Section 3008
speaks in terms of "revocation" and
"suspension" of whole permits, not of
individual conditions. EPA interprets
this to refer to the permit as a whole,

-- namely the authorization to operate. A
contrary conclusion would lead to the
result that even permit modifications
which make the permit more lenient
must be treated as "revocations" under
the statute, since the conditions which
were no longer binding would, after all,
have been "revoked."

§ 124.13 Obligation to raise issues and
provide information during the public
comment period.

(1) Many commenters argued that It
would be impossible to provide all the
information and arguments this section
calls for within 30 days if a permit were
controversial or complicated. EPA
agrees. The 30 days is intended to be the
minimum comment period for all
permits. This section has been changed
to state that longer comment periods

should be freely established in
complicated cases."1

(2) Other commenters urged that this
section be amended to limit the extent
to which points must be raised and
information provided during the public
comment period.

These comments have been rejected.
As applied to the NPDES program, the
reasons for rejecting these comments
are set forth in the preamble to EPA's
final NPDES regulations, 44 FR 32884-85
(June 7,1979). It would be illogical to
accept this comment with respect to
RCRA, UIC, or PSD permits because the
public comment on draft RCRA, UIC, or
PSD permits is the exclusive mechanism
for gathering facts and arguments
relating to such draft permits. The later
stages are appellate in nature and new
issues should not be raised on appeal.

§ 124.15 Issuance and effective date of
permit.

(1) Several commenters pointed out
that the provision which makes a permit
effective 30 days after its issuance
would leave the facility without a valid
permit during that period. This potential
problem would be aggravated, so the
argument goes, by the provision
allowing the Regional Administrator to
extend beyond 30 days the date on
which the permit became effective.

EPA has not accepted this comment. If
the permit in question is a renewal
permit under § 122.9, the original permit
remains In effect until it is superseded,
in whole or in part, by a new permit. See
also § 124.60. A new permit may become
effective immediately where no adverse
comments are received. Any delay is a
necessary part of a party's right to
request an evidentary hearing.

(2) This section has been changed to
eliminate the possibility, noted in some
comments, that an NPDES permit might
become "effective" after 30 days, and
then become "ineffective" upon the
granting of a request for evidentary
hearing.

§ 124.18 Stays of contestedpearmit
conditions.

(1) One commenter urged that this
provision be amended to allow stays
while requests for further proceedings
were pending. The way the "effective
date" of the permit is handled under
section 124.15 accomplishes this result
automatically.

"One commenter argued that the prorvision in.
proposed 1 124.11(a) for a minimum 30 day notice of
a public hearing conflicted with the requirement in
40 CFR 125.5 fora minimt 45 day notice period.
However.£ 122.1(e) provides that these regulations
supersede Part 25 as it applies to actions covered by
Parts 12Z through 124.
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(2) Several commenters argued
against the provision in proposed
§ 124.18(b) for stays based on cross-
effects. But because no commenter
offered any alternative way to' deal with
the problems at which the section is
aimed, the provision remains',
unchanged.

(3], Other commenters urged that
permits (particularly'permits for-new
facilities) should not be stayed pending
Agency appeal proceedings. This
comment has not been accepted for the
reasons, stated in the final NPDES
regulations. See 44 FR 32883-32884-June
7, 1979).

In addition, under 5 U.S.C. § 704, if4he
permit is not stayed, it becomes
judicially reviewable immediately. This
result makes little sense if an appeal
within the Agency is pending, since both
the court and the Agency would b'e
reviewing the same permit
simultaneously. However, in cases
where am evidentiary hearing is granted
on an NPDES permit (or on RCRA or
UIC permit conditions which are
associated with an NPDES permit), EPA,
in recognition of the time it takes-to-
conduct.these hearings, has provided a
mechanism (§ 124.60) by which the
Presiding Officer at the hearing can
authorizelbperations to begin before, the
date of final agency action if 6ertain
conditions are meLThese conditions are
based on those normally required for
issuance of a preliminary injunction.

§ 124;17 Response to comments.

One commenter attacked the
statement in the "comment"in proposed
§ 129.19 (now a part of the regulations)
that EPA could document its response to
comment& by adding new material to the.
administrative record. The commenter
argued that this would violate the
standards setoutin Portland Cement
Assen v. Ruckelshaus, 486F. 2d 375, 393-
94 (DC. Cir. 1973]. EPA disagrees. That
case addressedonly the disclosure of
data on, which a proposed rule is based.
Of course, there is no reason why the
Agency cannot document in advance the
course of action.which it itself is
proposing. What is involved here is a
response to comments; not a proposal.
The substance of those comments will
not be known to EPA in advance'since
one ofthe maforpurposes of a comment
period is' to bring new-material to the
Agency's attention. Accordingly, it may
often be impossible for the Agency to
respond without making use of new
material.

Many cases hold that an agency need
not repropose an action if changes are
made from the proposal. See, e.g.,
International Harvester Co.v.
Ruckelshaus, 478 F. 2d 615, 632,n.-51

(D.C. Cir. 1973), which notes that
rulemaking might never end If every
change from the proposal required'
reproposal.

Similarly, if all new material in a
response to comments required
reproposal, the agency would be put to
the unacceptable choice of either
providing aninadequate response or
embarking on the same kind of endless
cycre- ofreproposals which the courts
have already rejected.

§ 12418 Administrative recordfor-final
"permi where EPA is the permitting
authority-

One commenter urged that the
administrative record should be
complete within,20 days after a final
permit is issued, so that those who might
wish to request furtherproceedings
could make an informed'decision on
whether to, go forward.

In response, EPA has changed this
section to provide that the
administrative record shall be complete
on the date the permit is issued. By
requiring the record to be assembled
before the permit is issued, EPA has
ensured thatthe Regional Administrator
can base finaF decisions on the
administrative record as a whole.
§ 1Z4.19 Appeal of RCRA, UIC, and
PSD permits.

(1) A number of commenters objected
to the substantial showing required to
justify an appeal to the Administrator.
We agree:with those commenters who
stated that the.Administrator has a
broad power to review decisions under
these programs. However, EPA's intent
in promulgating these regulations is that
(1) thispower of review should be only
sparingly exercised; (2) most permit
conditions should be finally determined
at the Regional level; and (3) review by
the Adninistrator should be confined to
cases which are important for the
program as a whole, or are especially
importantin their own right. The ,
proposed threshold showing is intended
to firther that purpose and has been
retained.

(21 EPA rejects the suggestion for a 45-
day time limit on sua sponte review by
theAdministrator. The 30-day time limit
.under this section parallels, the 30-day
period between the date the permit is
issued and the date it becomes effective
under § 124.15.

(31 One commenter suggested that the.regulations explicitly require the
Adin nistrator to make findings when
deciding an appeal. However, because
this r~quirement is implicit in the
establishment of a mechanism of
appellate review itself, no change in the
regulations is necessary.

(4) One commenter objected to PSD
appeals on the grounds of delay. EPA
believes that an appeal mechanism is
necessary to ensure consistency in a
national program and to provide central
policy guidance. The best evidence Is
the ongoing informal appeal of PSD
permits within EPA taking place without
explicit regulatory provisions.

(5) Another commenter suggested that
a permittee be allowed to appeal a
permit on which it had not commented
in order to address the possibility that
the draft permit might have been
acceptable to the permittee while the
fin:l permit contained unfavorable
changes. This comment has been
accepted and expanded to allow an
appeal of the final permit by persons
who failed to comment on the draft
permit. The scope of such an appeal,
however, is'limited to whatever changes
occurred between the draft and the final
permit.

§ 124.20 Computation of time.

This section has been amended to
include methods for computing time that
conform with the Federal Rules of Civil
Procedure.

Subpart B-Special Procedures
Applicable to RCRA Permits [Reserved]
§ 124.31 Public notice of receipt of
application and availability of
summary.

EPA has deleted proposed § 124,31
from the final consolidated regulations.
Although the preamble to the proposal
stated. that this section would ensure full
public participation in, the RCRA permit
decision process, see 44 FR 34260. EPA
has decided that this function is served
equally well for all the permit programs
at the general public notice stage under
§ 124.10 and that dual notification for
RCRA applications is, therefore,
unnecessary. The methods of public
notice contained in § 124.10 have been
specificallydesigned to encourage
public participation in the permit
decision process no matter what kind of
permit is involved. EPA recognizes that
RCRA permitting might be controversial
and. expects to conduct public hearings
under § 124.12 where any interested
person may su6mit oral or written
statements and data on the RCRA
issues.
Subpart C-Special Procedures

-Applicable to PSD Permits

A. Should;PSD be Included?
Many commenters, beside generally

opposing the notion of consolidation,
particularly criticized the inclusion of
PSD in the consolidation effort. These
commenters argued that as PSD is a
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preconstruction review program, the
time for considering PSD issues will not
be the same as the time for considering
issues involving other permits. They also
argued that EPA has made the
procedures for issuing PSD permits more
complicated and time-consuming,
leading to confusion in the allocation of
increments.

EPA has not accepted these
comments. First, PSD does not differ
from the other programs included in this
Part in being a preconstruction
requirement. As explained earlier, EPA's
position is that new HWM facilities,
NPDES iew sources and underground
injection wells also must have their
permit in hand before construction can
begin. Inclusion of PSD, therefore,
should not strain permit processing
schedules.

Second, the procedures for issuing a
PSD permit by itself have not been made
more complicated. The only significant
change (§ 124.19) and the only one
stressed in comments, is the provision of
a formal opportunity to appeal a PSD
permit to the Administrator. Such
appeals are already made (usually at
industry's inititative) and considered,
even though the rules do not provide for
them.

Some new procedures have been
added to enable a single proceeding to
handle more than one permit. As
explained in detail above, although this
may slow down issuance of the first
permit, it is very likely to produce better
decisions and to speed up issuance of
the last permit, thereby reducing delay
in reachirg the actual on-bne date for
the facility.

EPA has no reason to expect,
therefore, that including PSD in the
consolidated permit regulations will
make any great difference in the EPA-
administered PSD permit program. It
follows that EPA has no reason to
expect any adverse effect on processing
of permit applications and allocating
increments on a first-in, first-out basis.
B. Changes Made to Better Incorporate
the PSD Program

Although the PSD program is still part
of these regulations, EPA has made a
considerable number of changes to
accommodate it. The major changes
follow:

1. Proposed § 124.41 established
special procedures for permitting "small
sources." The Alabama Power decision
in effect has eliminated that category of
sources from mandatory PSD coverage,
and so the section as proposed has been
dropped.

2. Proposed § 124.41 has been changed
to clarify the status of a State agency to
which EPA has delegated or may

delegate authority to administer these
regulations. (Although regulatory
authority for State delegations is
presently found in 40 CFR § 52.21(v), this
provision may be changed as a result of
the pending amendments to the PSD
regulations.) For the purposes of Part
124, a delegate State stands in the shoes
of the Regional Administrator. Like the
Regional Administrator, the delegate
must follow the procedural requirements
of Part 124. Any person aggrieved by a
PSD permit issued by a delegate may
appeal to the Administrator under
§ 124.19. Delegation under § 52.21(v) (or
any successor provision) is distinct from
transfer of the PSD program to a State
by revisions to a State implementation
plan under CAA section 110. A permit
issued by a delegate is still an "EPA-
issued permit"; a permit issued by a
transferee State is a "State-issued
permit." Part 124 does not apply to
State-issued PSD permits. See § 124.1(d).

3. Proposed § 124.41 contains
definitions designed to clarify the
relationship between Part 124 and the
PSD program, and to help ensure that
portions of Part 122 are not
inadvertently made applicable to PSD.

4. Section 165(d)(2) (C) and (D) of the
Clean Air Act, and 40 CFR § 52.21(q)
provide a complicated series of
variances and exemptions which may be
dpplied to the PSD permit for a source
that will affect a Class I area. Section
124.42 relates these provisions to the
Part 124 procedures. It provides that
permit conditions that EPA may grant or
deny must, like any other pemR
condition, be requested and documented
before the close of the public comment
period. Permit provisions which follow
from a decision by the Governor of the
State in question, or by the President,
will be made outside the framework of
Part 124 and automatically reflected in
the permit.

5. Section 124.74 has been amended so
that issues concerning a PSD permit may
never be consolidated with a formal
evidentiary hearing under Subpart E.
though they may continue to be
consolidated in non-adversary panel
hearings under Subpart F. EPA accepted
comments which argued that the
potential for exceeding the one-year
deadline under Subpart E proceedings
was too great to risk.

6. As noted above, changes to better
incorporate the PSD program have been
made in §§ 124.3, 124.5 and 124.6.

7. In addition to these changes,
complementary changes will be made to
40 CFR § 52.21 to clarify its relationship
with Part 124. In particular, EPA expects
to repeal § 52.21(r), which has been
supplanted by this Part, and to insert

appropriate cross-references to this Part
in § 52.21.

C. Other
1. A number of commenters argued

that the provision in section 307(d) of
the Clean Air Act allowing 60 days to
seek judicial review of a PSD permit
should be reflected in the effective date
of permits issued under these
regulations. EPA has not accepted this
comment. Accepting it would result in
an automatic 60 day delay of the
effective date of every permit, even
those that were uncontroversial.
Although the Administrative Procedure
Act, 5 U.S.C. § 704, forbids making a
permit effective before judicial review is
available, judicial review of a PSD
permit could come at any time between
the date of final agency action and the
closing of the section 307(d) period.

2. In the preamble to the proposal,
EPA stated its position on whether
"threshold" determinations that a given
source would have to apply for a PSD
permit should be regarded as final
agency action. EPA has changed that
position. Instead, the Agency supports
the policy, announced in the September
1, 1979, Memorandum from the Assistant
Administrator for Enforcement and the
General Counsel in Federal Register
Publication of Significant Final Activity
under Tifle I of the Clean Air Act, that
requires PSD applicability determination
to be published in the Federal Register
as final agency actions. Because of the
consequences of applicability
determinations for a source (for
example, the triggering of a one-year
monitoring requirement under CAA
section 165(e](2)) and the infrequency of
factual questions, EPA has decided that'
for reasons of fairness and efficiency
these determinations should be treated
as final agency action.

Subpart D-Specific Procedures
Applicable to NPDES Permits

Many of the comment on this Subpart
and Subparts E and F essentially
repeated points made during the
rulemaking on EPA's NPDES program
revisions. Those comments were
addressed in the preamble to the final
regulations, issued June 7,1979,44 FR
32854, and cross-references to that
preamble are included here.
§ 124.53 State certification.

Comments received here questioned
both the requirement for States to
supply a complete certification within 60
days, and the statement that conditions
properly certificated would be
automatically accepted in almost all
cases. However, no new arguments
were raised, so the reasons given for
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these provisions in the June 7
regulations remain applicable. 44.FR
32880.

§ 124.56 Fact sheets.

A new paragraph has been added to
this section listing what must be
included in the fact sheet If a permit
includes any of three types of
conditions, the fact sheet must include
an explanation of how those conditions
were developed. (Section 124.3 also
requires that a fact sheet, rather than a
statement of basis, be developed.) The
regulationsgoverning how these three
conditions are developed also require
that an explanation be included in thm
fact sheet. See § § 122.62(e) 122.63(i) and
125.3(g).
§ 124.59 Conditions requested by the
Corps of Engineers and other
government entities.

(1) Some commenters objected to the
reqiuirement that conditions requested
by the Corps of Engineers would be
automatically included in NPDES
permits, It remains EPA's position that
such. a provision is legally required for
the reasons stated in the June 7
preamble. 44 FR 32881-82.

(2) One commenter also questioned
the provision in § 124.59(c) for informal
consultation with other agencies before
issuing a draft permit. Consultation-
before a draft permit is prepared does
not violate any rules against "ex parte"
contacts established even by the courts
that have taken the most extreme
positions on this issue. Such
consultation could result in more
informed and expeditious processing of
permit applications. Hence, the
comment has been rejected.

(3) One commenter attacked the
provisions requiring permit conditions
required by the Corps of Engineers tp be
appealed through the procedures of the
Corps and not through EPA procedures.
This comment has been rejected for the
reasons stated in the fmal NPDES
regulations. See 44 FR 32881 (June 7,
1979).
§ 124.60 Issuance and effective date of
NPDES permits.

(1] Commenters again objected to the
provision that arr NPDES permit to a
new discharger or new source would not
take effect untir final Agency action. As
stated in the June preamble, EPA
believes that such a position is entirely
defensible as a matter of law. 44 FR
32883-32884. The Clean Water Act
states that permits can only be issued
following an opportunity for a "public.
hearing." Courts have interpreted this
provision to mean a formal hearing.
Thus, until the formal hearing stage of

the proceedings is finished, the statutory
preconditions to permit issuance have
not been met Even after an initial

.decIsiortby an Administrative Law
Judge or the-Regional Administrator, 5
U.S.C. § 704 requires a permit to be
stayed if judicial review is to be
avoided. Since it makes little sense to
judicially review a permit that is
undergoing Agency review, EPA, instead
of-staying the control requirements in .
the permit, stays the status of having a
pernit-and treats the new source or new
discharger as being without a permit
pending finalAgency action.

EPA, hoWever, has amended
§ 124-60[al, to gve. the Presiding Officer
at an evidentiary hearing the power to
authorize the source to commence
operations before final agency action if
the source complies with all the
conditions of the contested permit. The
Presiding Officer may issue such an
order if the source requests and if no
party objects. If a party objects, the
order cannot be issued unless the source
can meet the requirements listed in
§ 124.60(a)(2).

(2y One commenter asserted that
although § 124.60(d) would prevent the
lapse of an NPDES permit that was
being reissued at the expiration of its
term, it woula not prevent the lapse of
an NPDES permit which was being
modified orrevoked and reissued. This
does not correspond to EPA's
interpretation. In revocation and
reissuance, the existing permit is
revoked simultaneously with the
establishment of the new permit
conditions, leaving no gap uncovered by
a permit Similarly, when a permit is
modified, the conditions change, but
there is no interruption of the permit's
coverage.

§ 124.62 Decisions on variances.

Several commenters opposed the
provision in this section allowing EPA to
retain jurisdiction over certain variances
even in a State which had been
approved to administer the basic NPDES
program. However,'as the June preamble
explained, these provisions reflect the
explicit language and intent of the
CWA.44 FR 32882-83.
§ 124.64 -Appeals of variances.

A number of commenters objected to
the test set forth in this section and
§ 124.117 for stays of permit conditions
subject to requests for section 301(g)
variances. This provision, however,•
simply reflects the explicit language of
section 3010)(2) of the CWA.

§ 124.65 Specialprocedures for
discharge into marine waters under
section 301(h).

In these final regulations EPA has
decided to make section 301(h) decisions
subject to, the same procedural options
as other types of variance decisions,
This section and § 124.111 have been
revised to eliminate the requirement that
301(h) variances be automatically
processed through a panel hearing,
independent of other pending permit
actions. Giving the Regional
Administrator discretion on the
procedures to use and whether to
consolidate 301(h) decisions vri other
decisions on the same permit lauid
result in decisions that can be made
more efficiently and economically.

§ 124.66 Specialprocedures for
decisions on thermal variances.

One commenter urged that other types
of variances should be made subject to
the "early decision" provisions of this
section. The comment pointed out that
in these cases a decision on variance
conditions might be necessary to allow
States to make a decision. EPA believes,
however, that only variances of
extraordinary importance (e.g. section
316(a)) should be afforded this type of.
fragmented procedure, and therefore has
not enlarged the "early decision"
provision.

Subpart E-Evidentlary Hearing for
EPA4ssued NPDES Permits and EPA-
Terminated RCRA Permits

§ 124.71 Applicability.

One commenter questioned tie
statement in EPA's prior preambles that
evidentary hearings would not be hold
on general permits. 43 FR 37087:44 FR
32884. It stated that although applcation
for an individual permit, followed by
individual proceedings on that permit,
might be the best way to handle,
discharger-specific problems with a
general pe'rmitlan evfdentiary hearing
should be available for challenges to the
conditions of the permit in their general
application.

EPA dsagrees. AG the preamble to th
proposal stated, general permits are,
functionally, rules, Evidentlary hearings
today are almost never required before
issuingsuch rules, and it is EPA's
conclusionthat Congress did notintend
them in this context either. The notice
and comment procedures provided here,
together with the opportunity for judicial
review, afford interested persons ample
procedural protection. However, If the
Regional Administrator decides to
employ a more formal mechanism,

I m
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Subpart F panel hearings are available
for this purpose.

EPA has added a sentence stating that
termination and suspension of RCRA
permits are governed by this Subpart

§ 124.74 Requests for evidentiary
hearing.

(1) SQme commenters questioned the
consequences of mising both legal and
factual issues in a request for an
evidentiary hearing. This section allows
the submission of requests for
evidentiary hearings even though both
legal and factual issues may be raised,
or only legl kws may be ried.k tie
latter case, became Ro factuom inums
were raised, the Rtgional Admisiatiater
would be required to deny trerequest
However, on revw of the deniaL the
Administrator m authorized by
§ 124..l(a)(1) to review policy or legal
conclusions of the Regional
Admiuistraeor. EPA is requiring an
appeal to the Administrator even of
purely legal issues imolved m a permit
decision to ensure tkat the
Admnstrator wig have an opportumity
to review any permit before it becomes
final and subject to judicial review.

(2) One commenter suggested that
only persons who Rad commented on
the draft permit should be allowed to
request an evidentiary hearing on that
permit.

EPA believes that persons should
make as much of their case as possible
during the notice and commentperiod
before moving to an evidentiary hearing,
but believes this comment goes fUrther
than appears necessary.

Section 124.76 provides that, generally
speaking, the materi and argument for
an evidentiary hearing must have been
presented during the notice and
comment stage. Given this restriction,
little benefit would result from
restricting the participants at the hearing
to those who took part at the preceding
stages.

(3) Other commenters contended that
the provision requiring the requestef to
produce documents and witnesses was
too broad. This provision is no broader
than the Agency subpoena power for
which it substitutes. See 44 FR 32884.

§ 124.75 Decision on request for a
hearing.

One commenter suggested that a time
limit should be imposed on the Regional
Administrator for either granting or
denying a request for an evidentiary
hearing. EPA has accepted this comment
and has imposed a 30-day time limit for
the granting or denying of an evidentiary
hearingrequest.

§ 124.76 Obligation to submit evidence
and inise ksues before a final permit is
issued.

A number of commenters thought this
provision was too restrictive. Because
no significant new points were raised,
EPA continues to adhere to the position
articulated in the final NPDES revision.
See 44 FR 32884-3288M. However, EPA
does wish to emphasize the value of the
good cause provision. This provision
functions as a safety valve to prevent
§ 124.76 from being as restrictive as
feared by the commenters. Good cause
allows the Presiding Officer to exercise
his or her discretion to admit issues and
evidence not ra'sed during the public
comment period or at anypublic
hearing. What is "good cause will vary
from case to case. Aliough sugestions
of what can constitute good cause are
included in the regulation itself this list
is not exhaustive. The provision has
been sightly redrafted to clarify that
point. These standards should be
applied differently depending upon the
procedural setting. When deciding
whether to grant or denry a request for a
hearing, the Regional Administrator
should apply these standards in a
relatively unrestrictive manner. Request
should be rejected only if they are
frivolous or clearly without merit. After
a hearing has been granted and an
Administrative Law liodge begins to
structure the proceedings, he orshe
should app*y those smndards strictly in
confornry wi the principle of
developin the record as much as
possible during the notice and comment
stages.

§ 124.78 Exparte communications.
(1) One commnenter objected to the

statement that appearance as a witness
is not auimatically the same as the
performance of "investigative or
prosecuting functions" so as to invoke
the ex porte rule. This, however, is the
conclusion of Professor Davis, with
which EPA concurs and which it has
adopted. K. Davis, Administrative Law
Treatise, § 11.17 (1958).

(2) Another commenter questioned
why wioaesses from EPA were not
automatically subject to the "ex porte
rule," while witnesses from outside the
Agency were. The answer is that
different legal tests apply to the two
classes of witnesses. Witnesses from
within EPA are subject only to the
"separation of functions" provisions of
the EPA if they have performed
"investigative or prosecuting'" functions.
See 5 U.S.C. § SS4(d;

However, the "ex parte provisions,"
added to the APA by the Government in
the Sunshine Act, 90 Stat. 1241 et: seq.,

apply to all contacts with any
"interested person outside theAgency"
See 5U.S.C. section 544(d). The
legislative history is clear that this
definition includes anypersmo whiose
interest in the case isgreater than the
interest of an ordinary member of the
public. H.R. Repg No. 94-8M 99& C
2d. Sess. at 19-20 (1974-: S.Rel No. 94--
354,94th. Con., IsL Sea.at 36 [1975

§ 124.83 Prehearing amfierexrc
(11 One commenter argued. without

supporting reasons, that the discovery
provisionsin, this section.were illegaL
However, the Administrative
Conference of the United States has
recommended that all Agencies,
including those lacking formal subpoena
authority adopt "discovery" procedures.
The report accompanying
Recommendation No. 21 asserts that
such procedures would be legal
Tomlinson, "Report of the Committee o.
Compliance and Enforcement
Proceedings in support of
Recommendation No. 21,"
Recommendation andReports of the
Administrative Conference of the
United States, Vol 1.577,583.

(21 This same commenter urged that
discovery be safeguarded against abuse.
Any request for discovery is explicitly
made subject, by § 124.83(c](5). to the
approval of the Presiding Officer.
Accordingly, no change in the proposed
regulation is necessary.

(3) Another commenter asked whether
furnishing the names of witnesses under
§ 124.83(d) meant only the names of
direct testimony witnesses. EPA agrees
that, as a practical matter, such a limit
will probably be set. But the Presiding
Officer, in an appropriate case, could
schedule a second conference to deal
with rebuttal submissions. See
§ 124.83(a).

§ 124.84 Summair determination.

(a) One commenter urged that motions
for summary determination should stay
the hearing. This is not the practice in
Federal District Courts with respect to
motions for summary judgment, and the
comment has not been accepted. (A
similar suggestion regarding
interlocutory appeals under § 1249G has
also been rejected.)

(21 EPA has accepted another
commenter's suggestion that this
provision be amendector include
language patterned on Rlde 56(f) oftke
Federal Rules of Civil Procedwe
§ 124.85 Hearingprocedume

(1) Several commenter questioned
EPA's conclusion that the burden of
persuasion for permit issuance always.
rests with the'permit applicant. The only
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new point, however, was that it made
little sense to allocate the burden of
persuasion differently from the burden
of going forward, since a party not
having the burden of persuasion, but
having the burden of going forward,
might hold back information
unfavorable to its case. If this argument
were valid, there would be no need for
two concepts of "burden of proof", since
the burden of going forward could
always be derived from the burden of
persuasion. However, not only ar6 both
concepts well established; it is settled -
that the question of who has the better
access to information affects the burden
of going forward far more easily than
the burden of persuasion, and is often
not dispositive even where the burden
of going forward is concerned. See
McCormick, Handbook on the Law of
Evidence, at 675 (1954). See also,'
Wigmore, Treatise on the Law of
Evidence, § 2486.

(2) One commenter objected to the
provision in § 124.85(b](14) for hearing
opposing witnesses simultaneously or
for asking them to confer outside the
hearing. It claimed that this would
convert an adversary hearing into a
bargaining session or a scientific forum.

EPA disagrees with the apparent , ".
premise of this comment that hearing
procedures should be chosen to preserve
and protect adversary conduct. Hearing
procedures instead should be chosen to
produce the most accurate and
comprehensive record'for decision.
When a complicated technical matter is
under discussion, there may be real
value in having the experts from all
sides listening to each other and
responding to or answering individual
points. It is EPA's experience that
excessively formal hearing procedures
often obscure, rather'than clarify,
differences in methodology and points ol
agreement and disagreement among
experts. In such cases it might be
appropriate for the Presiding Officer to
request the witnesses to discuss the
matter informally; not to bargin a
consensus solution, but simply to clarify
their assumptions. Both approaches,
after all, are widely used by technically
trained persons to clarify issues in the
course of their own professional
activities, and there seems no reason to
bar their use simply because a legal
decision depends on that clarification.

(3) Proposed § 124.85(b)(16) prohibited
cross-examination on questions of law
and policy, or regarding matters (such as
the validity of effluent limitations
guidelines) that are not subject to
challenge in a NPDES proceeding.
Numerous comments were received on
this provision, contending that it was

undulyrestrictive. One commenter
suggested that this~provision should be
changed to allow Agency employees to
be questioned on the basis for an
Agency action relating to contested
provisions in a final permit. EPA agrees
that cross-examination may be proper
on questions of policy to the. extent
required to disclose the factual basis for
permit requirements and § 124.85(b)(16)
has been revised accordingly.

(4) Other commenters objected to the
automatic receipt of the administrative
record into evidence under
§ 124.85(d)(2]. The reasons for this
approach were explained in the June
preamble at 44 FR 32885. The only new
argument raised was that such
introduction could be prejudicial.
However, in NPDES proceedings there is
no jury to prejudice. Accordingly, the
likelihood of prejudice in this less
restrictive approach appears minimal,
and it seems unlikely to outweigh the
benefits of having the administrative
record available.

(5) Another commenter objected to the
retuirement that a request for a witness
to sponsor the administrative record on
a showing meet a "legitmate doubt" test
as well as the standards for cross-
examination.

EPA partially agrees with this
" comment and has deleted the

"legitimate doubt" test. The-
administrative record can be viewed as
direct testimony introduced in writing,
and so a sponsoring witness may be
peeded to allow cross-examination of
the written direct. Accordingly, there Is
no need for an additional "legitimate
doubt" test. EPA believes that the
substance of this test is included in the
requirement that the Presiding Officer
find, before granting cross-examination,
that cross-examination would be likely
to clarify or resolve a relevant disputed
issue of material fact. See
§ 124.85(d)(10).

(6] Commenters also argued that this
section restricted cross-examination too
much. Those comments have been
rejected for the reasons stated.in the
June 7 preamble. See 44 FR 32886,

(7] The requirement 'Contained in the
proposal of this section and § 124.129
that hearings could only be settled With
the approval of the Deputy Assistant
Administrator for Water Enforcement
has been deleted.

§ 124.86 Motions.

Comments opposed the provision of
this section allowing new regulatory
requirements to be made applicable.
They have not been accepted for the
reasons stated in the June preamble at
44 FR 32886-87.

§ 124.89 Decisions.
The provision in the proposal for

treating the decisions of Administrative
Law Judges simply as recommendations
to the Regional Administrator when
RCRA or UIC permit conditions are
concerned has been deleted as causing
unnecessary procedural complexity.
Instead, the ALJ's decision regarding
these permit conditions will be subject
to appeal to the Administrator like any
other decision after an evidentiary
hearing.

§ 124.90 Interlocutory appeal.
(1) One commenter argued that the

test for interlocutory appeal stated In
§ 124.90(a)(3) was unnecessary and that
the function of screening out unqualified
requests for interlocutory relief could be
performed by two tests set forth In
§ 124.90(a)(2]. This comment has been
accepted.

(2) This commenter also challenged
the provision in section 124.90(d) that
interlocutory relief is extrAordinary
relief. This provision has been retained
to ensure that interlocutory appeals do
not become an administrative burden.

(3) The provision in this section and
§ 124.91 for mandatory consultation of
the General Counsel on matters of law
has been deleted. Of cou'se, the
Administrator or the Judicial Officer will
still be free to consult any member of
the General Counsel's Office on such
matters, and request them to draft
portions of the final decision to the
extent that the persons consulted are
not part of.the trial staff designated
under § 124.78.
§ 124.91 Appeal to; the Administrator.

One commenter on this section asked
that a provision be included for stays of
final agency action. No such provision
has been included because EPA believes
questions concerning such stays are best
addressed case-by-case.

Subpart F-Nonadversary Panel
Procedures

Many comments were received on this
Subpart. However, no new points were
made that would necessitate revision of
the discussion in the June 14, 1979
preamble at 44 FR 32887-32891.

A major feature of these procedures Is
the merging of the notice-and-comment
procedures under Subpart A and the
hearing under Subpart E into one
proceeding. Accordingly, EPA believes
that the full benefit of these procedures
will be felt only if they are used
beginning -With the draft permit.

However, cases may arise in which it
becomes apparent during or aftei'
Subpart A proceedings, that use of this

I m
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Subpart might be advisable.
Accordingly, changes have been made
to if 124.15, 124.7, 124.75, and various
provisions of this Sabpart to make it
easier to switch a permit into this
Subpart in cases where it was not
placed umder this Subpart from the
beginning.

§ I2421l Applicability.
This section has been changed to

clarify that, though EPA considers
variances and modifications to be
eligible for "initial licensing'
procedures, these procedures should not
be used where they would result ki
duplicate hearing being held by EPA on
the samepermit. This could happen
when a permit was being renewed and a
variance application was made at the
same time. The variance standing alone
would be eligible for processing under
SubpaxtF, while the other permit terms
would be subject to an evidentiery
hearing under Subpart E.

In such a case Subpart F could still be
used if all parties agreed. However,
witheut such agreement, the valance
proceedings should be consolidated
witLh the evidentiary hearing under
.Subpart E.

This principle applies to 30a(h)
variances as well as other types of
variances.

§ 124.118 Submission of wrilten
comments on daft permit

One commenter argued that this
provision violated the APA by failing to
provide for rebuttal testimony. Rebuttal
rights, however, are adequately
conferred in § § 124.120 and 124.121.
§ 124.119 Presiding officer.

This section has been amended to
make clear that the Chief
Administrative Law Judge has no
obligation to assign an Administrative
Law Judge to preside at hearings not
subject by statute to the formal hearing
requirements of the Administrative
Procedures Act when to da so would
impair his or her ability to staff hearings
that are subject to'those requirements.

This section also has been amended
to give the Presiding Officer greater
control ever the scheduling of the panel
heamiing. For example, if new evidence
comes in, or if the evidence takes longer
than expected to analyze, the Presiding
Officerwi hbe able to reschedule the
start of the hearing or to recess it for a
time after it has started.

§ 124.126' Final decision.
One commenter took the title of this

section as the occasion to ask when the
final pennit was issued in proceedings
under this Part.

It is EPA's position that the final
permit is issued at the same time as the
final "decision" described in this
section.
Appendix-Guide to Decisionmaking
Under Part 124

During the public comment period on
the proposed Conschdated Regoations,
the American Petroleum Institute (API)
submitted their version of a flow chart
of the Part 124 Procedures for
Decisionmaking. It was seven feet long.
Clearly, the API flow chart exaggerated
the complexity of these regulations. To
give the reader a better and more
accurate understanding of how Part 124
works, EPA has attached its flow chart
of these procedures as an Appendix to
Part 124.

PART 125-CRITERIA AND
STANDARDS'FOR THE NATIONAL
POLLPTANT DISCHARGE
ELIMINATION SYSTEM

This rulemaking contains a series of
revisions and technical amendments to
Part 125, Criteria and Standards for the
National Pollutant Discharge
Elimination System. The technical
amendments correct cross-references to
40 CFR Parts 122,123 and 124, rendered
incorrect, due to publication of the
consolidated permit regulations where
the NPDES regulations previously
appeared. Two cross-references have
been corrected in § 125.104(c), which is
part of Subpart K, the Best Management
Practices (BMP) regulation. The effective
date for Subpart K has been deferred
until completion of the technical
guidance document for the BMP
program. See 44 FR 47063 (Aug. 10,1979)
and 45 FR 17997 (March 20,19)8o. In
addhiton, t125.3 has been revised. These
revisions were proposed along with the
draft consolidated application forms in
the June 14, 1979 Federal Register (44 FR
34393).

Subpart A-Criteria and Standards for
Technology-Based Treatment
Requirements Under Sections 301(b)
and 402 of the Act

§ 125.3[c)(4)-This section allows
permit limits to be written in terms of
toxicity to a particular species. This
regulation was propoped in Part I of
the June.14, 1979 Federal Register (44 FR
34398]. Only minor wording changes
have been made from the proposal A
detailed discussion of comments
received on this regulation appears
elsewhere in today's Federal Register, in
the preamble to the public notice of the
consolidated application form.

§ 125.3(g)--This section authorizes the
Director to use indicator pollutants to

control toxic pollutants and hazardous
substances by setting limits on
indicators as if the indicators were toxic
or hamardous. Limits on idncators (for
toxic pollutants and foriazardous
substances) which are conventional
pollutants may be setat a level more
stringent than tbe best conventional
pollution control technology (BCT); and
limits on indicators (for toxicpollutants
only) which are nonconventional
pollutants may be set at a level which is
not subject to economic or water-quality
modifications under section 301 (c) or (g)
of CWA. The Directormust show that
the indicator provides control equivalent
to a direct limitation of the toxic
pollutant or hazardous substance and
that a direct limitation is technically or
economically infeasible.

This section. insofar asit applies to
toxic pollutants, was proposed in Part III
of the June 14.1979 Federal Register (44
FR 34393), and a proposal to extend it to
include hazardous qubstances was
published on August 29,1979 (44 FR
50780). A detailed discussion of the new
section and the comments received on
these proposals appears elsewhere in
today's Federal Register, in the
preamble to the public notice of the
consolidated application form. One
change has been made from the
proposal: the safeguards against
inappropriate use of indicators have
been strengthened by adding a
prohibition against setting more
stringent limits on indicators where the
permittee would be prevented from
using a method of treatment which
would assure compliance with a direct
limitation on a toxic pollutant or
hazardous substance.

Note.-The Environmental Protection
Agency has determined that this document
does not constitute a major regulation
requiring preparation of an economic impact
statement under Executive Order 12044. In
accordance with Executive Order 12044, EPA
will review the effectiveness and continued
need for the provisions contained in these
regulations no more than 5 years after
promulgation. As part of this evaluation we
will consider comments from the public,
permit applicants. Regional and State permit
writers, and other affected parties with
regard to the financial and administrative
costs incurred as a result of these regulations.
and ways in which these costs can be
reduced.

As explained in the portion of the
preamble discussing §§ 122.36 and
122.45, EPA by this notice is inviting
comment on all requirements for Class
IV wells. Such comments must be
received by July 15, 1980. Submit
comments to: Alan Levin. Director, State
Program Division (WH-550), Office of
Drinking Water, Environmental
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Protection Agency, Washington, D.C.
20460.

EPA is also scheduling a hearing in
Washington, D.C. on Tuesday, July 8,
1980. The hearing will be held at the
HEW Auditorium, 330 Independence
Ave., S.W., Washington, D.C., and will
last from g a.m. to-5 p.m., unless
concluded earlier,

Authority- These regulations are issued
under authority of the Resource Conservatioi
and Recovery Act, 42 U.S.C. § 6901 et-seq.;
the Safe Drinking Water Act, 42 U.S.C.
§ 300(f) et seq.; the Clean Water-Act, 33
U.S.C. § 1251 et seq.; and the Clean Air Act,
42 U.S.C. § 1857 et seq.

Dated: May 2,1980.
Douglas M. Costle,
Adnilstrator.

1.40 CFR is amended by revising
Parts 122,.123 and 124 to read as follows

PART 122-EPA ADMINISTERED
PERMIT PROGRAMS: THE NATIONAL
POLLUTANT DISCHARGE
ELIMINATION SYSTEM; THE
HAZARDOUS WASTE PERMIT
PROGRAM; AND THE UNDERGROUND
INJECTION CONTROL PROGRAM

Subpart A-DefinitIons and General
Program RequIrements

Sec.
122.1 What are the consolidated permit

regulations?
122.2 Purpose and scope of Part 122.
122.3 Definitions.
122.4 Application for a permit.
122.5 Continuation of expiring permits.
122.6 Signatories to permit applications and

reports.
122.7 Conditions-applicable to all permits.
122.8 Establishing permit conditions.
122.9 Duration of permits.
122.10 Schedules of compliance.
122.11 Requirements for recording and

reporting of monitoring results.
122.12 Considerations under Federal law.
122.13 Effect of a permit.
122.14 Transfer of permits.
122.15 Modification or revocation and

reissuance of permits.
122.16 Termination of permits.
122.17 Minor modifications of permits.
122.18 Noncompliance and program

reporting by the Director.
122.19 ,Confidentiality of information.

Subpart B-Additional Requirements for
Hazardous Waste Programs Under the
Resource Conservation and Recovery Act
122.21 Purpose and scope of Subpart B.
122.22 Application for a permit.
122.23 Interim status.
122.24 Contents of Part A of the RCRA

permit application.
122.25 Contents of Part B of the RCRA

permit application.
122.20 Permits by rule.
122.27 Emergency permits.
122.28 Additional conditions applicable to

all RCRA permits.
122.29 Establishing RCRA permit

conditions.
122.30 Interim permits for UIC wells.

Subpart C-Additional Requirements for
Underground Injection Control Programs
Under the Safe-Drinking Water Act
Sec.
122.31 Purpose and scope of Subpart C.
122.32 Classification of injection wells.
122.33 Prohibition of unauthorized injection.
122.34 Prohibition of movement of fluid into

underground sources of drinking water.
122.35 Identification of underground sources

of drinking water and exempted aquifers.
122.36 Elimination of certain Class IV wells.
122.37 Authorization of underground

injection by rule.'
122.38 Application for a permit;

authorization by permit.
122.39 Area permits.
122.40 Emergency permits.
122.41 Additional conditions applicable to

all UIC permits.
122.42 Establishing UIC permit conditions.
122.43 Waiver of requirements by Director.
122.44 Corrective action.
122.45 Requirements for wells injecting

hazardous waste.
Subpart D-Additional Requirements for
National Pollutant Discharge Elimination
System Programs Under the Clean Water
-Act
122.51 Purpose and scope of Subpart D.
122.52 Prohibitions.
122.53 Application for a permit.
122.54 Concentrated animal feeding

operations.
122.55 Concentrated aquatic animal

production facilities."
122:56 Aquaculture projects.
122.57 Separate storm sewers.
122.58 Silvicultural activities.
122.59 General permits.
122.60 Additional condilions applicable to,

all NPDES permits.
122.61 Additional conditions applicable to

specified categories of NPDES permits.
122.62 Establishing NPDES permit

conditions.
122.63 Calculating NPDES permit

conditions.
122.64 Duration of certain NPDES permits.
122.65 Disposal of pollutants into wells, into

publicly owned treatment works or by
land application.

122.66 New sourcds and new dischargers.
Appendix A to Part 122-NPDES Primary

Industry Categories.
Appendix B to Part 122-NPDES Criteria for

Determining a Concentrated Animal
Feeding Operation (§ 122.54).

Appendix C to Part 122-NPDES Criteria for
Determining a Concentrated Aquatic
Animal Prodflction Facility (§ 122.55).

Appendix ) to Part 122-NPDES Permit
Application Testing Requirements
(§ 122.53].

Authority: Resource Conservation and
Recovery Act, 42 U.S.C. § 6901 et seq.; Safe
Drinking Water Act, 42 U.S.C. § 300f et'seq.;
and Clean Water Act, '33 U.S.C. § 1251 et seq.

Subpart A-Definitions and General
Program Requirements

§ 122.1 What are the consolidated permit
regulations?

(a) Coverage. (1] These consolidated
permit regulations include provisions for
five permit programs:

(i) The Hazardous Waste
Management 0HWM) Program under
Subtitle C of the Solid Waste Disposal
Act, as amended by the Resource
Conservation and Recovery Act of 1970
(RCRA) (Pub. L. 94-580, as amended by
Pub. L. 95-609; 42 U.S.C. § 6901 et seq.):

(ii) The Underground Injection Control
(UIC) Program under Part C of the Safe
Drinking WaterAct (SDWA) (Pub. L,
95-523, as amended by Pub. L. 95-190 42
U.S.C. § 300f et seq.];

(iii) The National Pollutant Discharge
Elimination System (NPDES] Program
under sections 318, 402, and 405(a) of the
Clean WaterAct (CWA) (Pub. L. 92-500,
as amended by Pub. L. 95-217 and Pub,
L. 95-576; 33 U.S.C. § 1251 et seq.);

(iv) The Dredge or Fill (404) Program
under section 404 of the Clean Water
Act; and

(v) The Prevention of Significant
Deterioration (PSD) Program under
regulations implementing section 165 of
the Clean AirAct (CAA), as amended,
(Pub. L. 88-206 as amended; 42 U,S.C.
§ 7401 et seq.)

(2) For the RCRA, UIC, and NPDES
programs, these' regulations cover basic
EPA permitting requirements (Part 122),
what a State must do to obtain approval
to operate its program in lieu of a
Federal program and minimum
requirements for administering the
approved State program (Part 123), and
procedures for EPA processing of permit
applications and appeals (Part 124). For
the 404 program, these regulations
include only the requirements which
must be met for a State to administer its
own program in lieu of the U.S. Army
Corps of Engineers in "State regulated
waters," and provisions for EPA vetoes
of State issued 404 permits. For the PSD
program, these regulations cover only
procedures for EPA processing of PSD
permits in Part 124.

(b) Structure. (1) Coverage of Parts.
These consolidated permit regulations
are incorporated into three Parts of Title
40 of the Code of Federal Regulations:,

(i) Part 122. This Part contains
definitions for all of the programs except
PSD. It also contains basic permitting
requirements for EPA-administered
RCRA, UIC, and NPDES programs, such
as application requirements, standard
permit conditions, and monitoring and
reporting requirements.

(ii) Part 123. This Part describes what
States'must do to obtain EPA approval
of their RCRA, UIC, NPDES, or 404
programs. It also sets forth the minimum
requirements for administering these
permit programs after approval.

(iii) Part 124. This Part establishes the
procedures for EPA issuance of RCRA,
UIC, NPDES, and PSD permits. It also
establishes the procedures for
administrative appeals of EPA permit
decisions.
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(2) SuBlparts. Parts 122, 123, and 124
are each organized into subparts. Each
Part has a general Subpart A which
contains requirements that apply to all
the programs covered by that Part.
Additional subparts supplement these
general provisions with requirements
which apply to one or more specified
programs. In case of any inconsistency
between Subpart A and any program-
specific subpart, the program-specific
subpart is controlling.

(3) Certain requirements set forth in
Parts 122 and 124 are made applicable to
approved State programs, including
State 404 programs, by reference in Part
123. These references are set forth in
§ 123.7. If a section or paragraph of Parts
122 or 124 is applicable to States,
through reference in § 123.7, that fact is

(c) Relation to other requirements. (1)
Consolidated permit application forms.
Applicants for EPA-issued RCRA Part
A, UIC, NPDES, or PSD permits and
persons seeking interim status under
RCRA must submit their applications on
EPA's consolidated permit application
fordh when available. (There will be no
form for RCRA Part B applications and
therefore nn EPA application form is
used. See § 122.25.] These forms, like
these consolidated regulations, contain
a general form covering all programs
plus several program-specific forms.
Although application forms have been
consolidated, they, like permits, have
been coordinated without losing their
separate legal identities. There is no
"consolidated permit." Each permit and
application under a program is a
separate document. Most of the
information requested on these
application forms (other than Form 5 for
PSD) is required by these regulations.
The essential information required in
the general form [Form 1) is listed in
§ 122.4. The additional information
required for RCRA Part A applications
(Form 3) is listed in § 122.24, for UIC
applications (Form 4) in § 122.37, and for
NPDES applications (Forms 2a-d) in
§ 122.53. Applicants for State-issued
permits must use State forms which
must require at a minimum the
information listed in these sections. All
minimum information requirements for
State 404 permit applications appear in
§ 123.94.

(2) Technical regulations. The five
permit programs which are covered in

signaled by the following words at the
end of the section or paragraph heading:
(applicable to State programs, see
§ 123.7). If these words are absent, the
section (or paragraph) applies only to
EPA-administered permits.

(4) The structure and coverage of
these regulations by program is
indicated in the following chart. A
permit applicant or permittee that is
interested in finding out about only one
6f the programs covered by these
regulations can use this chart to
determine which regulations to read. If a
State is the permitting authority, the
applicant or permittee should read the
State laws and program regulations
which implement the requirements of
Part 123 for the relevant program.

these consolidated permit regulations
each have separate additional
regulations that contain technical
requirements for those programs. These
separate regulations are used by permit-
issuing authorities to determine what
requirements must be placed in permits
if they are issued. These separate
regulations are located as follows:
RCRA 40 CFR Puts 2M-266
u0c1 40 CFR P&-t 146

-NPDES 40 CFR Pats 125. 129. 1M, 136
40 CFR SubchIer N tPar% 40u-460)

404 40 CFR PKt 230
PSD 40 CF Pat 5Z

(d) Authoritj The consolidation of
these permit programs into one set of
regulations is authorized by sections
101(f) and 501(a) of CWA, sections 1006
and 2002 of RCRA, section 1450 of the
SDWA. and section 301 of the CAA.

(e) Public participation. This rule
establishes the requirements for public
participation in EPA and State permit
issuance, enforcement, and related
variance proceedings; and in the
approval of State RCRA, UIC, NPDES,
and 404 programs. These requirements
carry out the purposes of the public
participation requirements of 40 CFR
Part 25 [Public Participation), and
supersede the requirements of that Part
as they apply to actions covered under
Parts 122, 123, and 124.

(f) State authorities. Nothing in Parts
122, 123, or 124 precludes more stringent
State regulation of any activity covered
by these regulations, whether or not
under an approved State program.
except as provided for the RCRA
program in § 123.33 (requirement that

State RCRA programs under final
authorization be consistent with the
Federal program and other State
programs).
§ 122.2 Purpose and scope of Part 122.

(a) Subpart A of Part 122 contains
definitions (§ 122.3) and basic permitting
requirements (§§ 122.4 through 122.19).
Definitions are given for the RCRA, UIC,
NPDES, and State 404 programs.
Definitions for EPA processing of PSD
permits are in Part 124. Subpart C. The
permitting requirements apply to EPA
administered RCRA. UIC, and NPDES
programs. (Permit program requirements
for the Federal 404 program
administered by the Corps of Engineers
do not appear in these regulations but
are found in 33 CFR Parts 320-327.) In
addition, the permitting requirements
apply to State-administered RCRA, UIC,
NPDES, and 404 programs to the extent
specified by cross-reference in § 123.7.

(b) Subparts B, C, and D contain
additionAl requirements for RCRA. UIC
and NPDES permitting. respectively.
They apply to EPA, and to approved
States to the extent specified by cross-
reference in § 123.7.
§ 122.3 Definitions.

The following definitions apply to
Parts 122.123, and 124, except Part 124
coverage of the PSD program (see
§ 124.2). Terms not defined in this
section have the meaning given by the
appropriate Act. When a defined term
appears in a definition, the defined term
is sometimes placed within quotation
marks as an aid to readers. When a
definition applies primarily to one or
more programs, those programs appear
in parentheses after the defined term.

Acidizing (UIC) means the injection of
acid through the borehole or "well" into
a "formation" to increase permeability
and porosity'by dissolving the acid-
soluble portion of the rock constituents.

Administrator means the
Administrator of the United States
Environmental Protection Agency, or an
authorized representative.

Applicable standards and limitations
(NPDES) means all State, interstate, and
Federal standards and limitations to
which a "discharge" or a related activity
is subject under the CWA. including
"effluent limitations." water quality
standards, standards of performance,
toxic effluent standards or prohibitions,
"best management practices," and
pretreatment standards under sections
301, 302, 303, 304, 306,307,308,403, and
405 of CWA.

Application means the EPA standard
national forms for applying for a permit,
including any additions, revisions or
modifications to the forms; or forms
approved by EPA for use in "approved
States," including any approved

Coverage
Program

Pan 122 Part 123 Part 124

RCRA ........ Subparts A andB Subparts B.andF...- Su A.B..AndF.
UIC __ Subparts A and C,... Subparts A and C ___ Subparts A "d F
NPDES.. .... .. Subpars A and D_ Subpats A a&"O SubparsA.D..adF
404 Subpart Sb........ ,parts A and E._ Subpar A
PSD__ None-. -...--. None . . Su.bpatsA.C,& adF.
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modifications or revisions. For RCRA,
application also includes the
information required by the Director
under § .122.25 (contents of Part B of the
RCRA application). •

AppropridteAct and regulations
means the Clean Water Act tCWA); the
Solid Waste Disposal Act, as amended
by the Resource Conservation and,
Recovery Act (RCRA]; or Safe Drinking
Water Act (SDWA), whichever is
applicable; and applicable regulations
promulgated-under those statutes. In the
case of an "approvedState program"
appropriate Act and regulations
includes State program requirements.

Approved program or approvedState
means a State or interstate program
which has been approved or authorized
by EPA under-Part 123. '

Aquifer (RCRA and UIC means a
geological "formation," group of
formations, or part of a formalion that is
capable of yielding a significantamount
of water to a well or spring..

Ari-a of reviw (UIC) means the area
surrounding an "injection well"
described according to the criteria-set
forth in § 146.06.

Average monthly discharge limitation
(NPDESJ means the highest allowable
average of "daily discharges" over a
calendar month, calculated as the sum
of all daily discharges measured during
a calendar month divided by the number
of daily discharges measured duringihat

- month.
Average weekly.discharge limitation

(NPDES) means the highest allowable
average of "daily -ischarges" over a
calendar week, calculated as the sunii'f
all daily discharges measured duringa
calendar week divided by the number of
daily discharges measured during That
week.

Best management practices ("BMPs"]
(NPDES and 404] means schedules of
activities, piohibitions of practices,
maintenance procedures, and other
management practices to prevent or
reduce the pollution of "waters of the
United States." For NPDES, BMPsalso
include treatment requirements,
operating procedures, and practices to
control plant site runoff, -spillage or
leaks, sludgeor waste disposal, oi
drainage from rawmaterial storage. For
State 404 programs,:BMPs also include
methods, measures, practices, or design
and performance standards, which
facilitate compliance withsection
404(b)(1) environmentalguiaelines [40
CFR Part230}, effluentiimitations -or
prohibitions under section 3071a),' and
applicable water quality standards.

BMPs (NPDES and 404) means "best
management practices." -

Closure (RCRA) means the act of
securing a"Hazardous Waste

Management facility" pursuant to the
requirements of 40 CFR Part 264.

Contaminant (UIC) means any
physical, chemical, biological, or
radiological substance or matter in
water.

Contiguous zone (NPDES) means the
entire zone established by the United
States under Article 24 of the
Convention on the Territorial Sea and
the Contiguous Zone.

Continuous discharge (NPDES) meang
a "discharge" which occurs without
interruption throughout the operating
hours of the facility, except-for
infrequent shutdowns for maintenance,
process changes, or other similar
activities.

CWA means the Clean Water Act
(formerly referred to as the Federal

-Water Pollution Control Act or Federal
Water Pollution Control Act
Aniendments of 1972 Pub. L 92-500,-as
amended by Pub. L. 95-217 and Pub. L.
95-576; 33 U.S.C. § 1251 et seq.

Daily discharge (NPDS) means the
"discharge'-of a pollutant"meansured
during a calendar day or any 24-hour
period that reasonably represents the
calendar day for purposes of sampling.
For-pollutants with limitations
expressed in units of mass, -the "dafiy
discharge" is calculated-as the total
mass of the pollutant discharged over
the day. Forpollutants with limitations

* expressed in other units of
measurement, the "daily dischargd" is
calculated as the average measurement
of the pollutant over the-day.

Direct discharge (NPDES) means the
"discharge of apollutant."

Director means the Regional
Administrator or the State Director, as
the context requires, or an authorized
representative. When there is'no
$"approved State program," and there is
an EPA administered program,
"Director" means the Regional
Administrator. When there is an
approved State program, "Director"
normally means the State Director. In
some circumstances, however, EPA
retains the authority to take certain
actions even when there is an approved
State program. (For example, when EPA
hasassued an NPDES permit prior to the
approval of a State program, EPA may
retain jurisdiction over that permit after
program approval; see § 123.71.) In such
cases, the term "Director" means the
Regional Administrator and not the
State Director. -

Discharge (NPDES) when-used
without qualification means the
"discharge of a pollutant."

Discharge o-f a pollutant (NPDES)
means:

(a)[1) Any addition of any "pollutant'!
or combination of pollutants to "waters

of the United States" from any "point
source," or

(2) Any addition of any pollutant or
combination of pollutants to the waters
of the "contiguous zone" or the ocean
from any point source other than a
vessel or other floating craft which is
being used as a means of transportation,

(b) This definition includes additions
of pollutants into waters of the United
States from: surface runoff which is
collected or channelled by man;
discharges through pipes, sewers, or
other conveyances owned by a State,
municipality, or other person which do
not lead to a treatment works; and
discharges through pipes, sewers, or
other conveyances leading into privately
owned treatment works.

This term does not include an addition
of pollutants by any "indirect
discharger."

Discharge Monitoring Report
("DMR"] (NPDES) means the EPA
uniform national form, including any
subsequent additions, revisions, or
modifications, for the reporting of self-
monitoring results by permitees. DMRs
must'be used by "approved States" as
well as by EPA. EPA will supply DMRs
to any approved State upon request. The
EPA national forms may be modified'to
substitute the State Agency name,
address, logo, and other similar
information, as appropriate, in place of
EPA's.

Discharge of dredged material (404J
means any addition from any "point
source" of "dredged material" into
"waters of the United States." The term
includes the addition of dredged
material into waters of the United States
and the runoff or overflow from a
contained land or water dredged -
material disposal area. Discharges of
pollutants into waters of the United
States resulting from the subsequent
onshore processing of dredged material
are not included within this term and
are subject to the NPDES program even
though the extraction and deposit of
such material may also require a permit
from the Corps of Engineers or the State
section 404 program.

Discharge of fill material (404) means
the addition from any "point source" of
"fill material" into -waters of the United
States." The term includes the following
activities in -waters of the United States:
placement of fill that is necessary for the
construction of any structure; the
building of any structure or
impoundment requiring rock, sand, dirt,
or other materials for its construction:
site-development fills for recreational,
industrial, commercial, residential, rand
other uses; causeways or road fills;
dams and dikes; artificial islandss;
property protection and/or reclamation-
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devices such as riprap, groins, seawalls,
breakwaters, and revetments; beach
nourishment; levees; fill for structures
such as sewage treatment facilities,
intake and outfall pipes associated with
power plants and subaqueous utility
lines; and artificial reefs.

Disposal (RCRA) means the
discharge, deposit, injection, dumping,
spilling, leaking, or placing of any
"hazardous waste" into or on any land
or water so that such hazardous waste
or any constituent thereof may enter the
environment or be emitted into the air or
discharged into any waters, including
ground water.

Disposal facility (RCRA) means a
facility or part of a facility at which
"hazardous waste" is intentionally
placed into or on the land or water, and
at which hazardous waste will remain
after closure. "

Disposal site (404) means that portion
of the "waters of the United States"
enclosed within fixed boundaries
consisting of a bottom surface area and
any overlaying volume of water. In the
case of "wetland" on which water is not
present, the disposal site consists of the
wetland surface area. Fixedboundaries
may consist of fixed geographic point(s)
and associated dimensions, or of a
discharge point and specific associated
dimensions.

DMR (NPDES) means "Discharge
Monitoring Report."

Draftpermit means a document
prepared under § 124.6 indicating the
Director's tentative decision to issue or
deny, modify, revoke and reissue,
terminate, or reissue a "permit." A
notice of intent to terminate a permit,
and a notice of intent to deny a permit,
as discussed in § 124.5, are types of
"draft permits." A denial of a request for
modification, revocation and'reissuance,
or termination, as discussed in § 124.5, is
not a "draft permit" A "proposed
permit" is not a "draft permit."

Drilling mud [UIC) means a heavy
suspension used in drilling an "injection
well," introduced down the drill pipe
and thrdugh the drill bit.

Dredged material (404) means
material that is excavated or dredged
from "waters of the United States."

Effluent limitation (NPDES) means
any restriction imposed by the Director
on quantities, discharge rates, and
concentrations of "pollutants" which are
"discharged" from "point sources" into
"waters of the United States," the
waters of the "contiguous zone," or the
ocean.

Effluent limitations guidelines
(NPDESJ means a regulation published
by the Administrator under section
304(b) of CWA to adopt or revise
"effluent limitations."

Effluents (404) means "dredged
material" or "fill material," including
return flow from confined sites.

Emergency permit means a RCRA,
UIC, or State 404 "permit" issued in
accordance with §§ 122.27.122.40 or
123.96. respectively.

Environmental Protection Agency
("EPA") means the United States
Environmental Protection Agency.

EPA means the United States
"Environmental Protection Agency."

Exempted aquifer (UIC) means an
"aquifer" or its portion that meets the
criteria in the definition of "underground
source of drinking water" but which has
,been exempted according to the
procedures in § 122.35(b).

Existing HWM facility (RCRA) means
a facility which was in operation or for
which construction had commenced, on
or before October 21,1976. Construction
had commenced if.

(a) The owner or operator had
obtained all necessary Federal, State,
and local preconstruction approvals or
permits; and

(b)(1) A continuous physical, on-site
construction program had begun, or

(2) The owner or operator had entered
into contractual obligations-which
cannot be cancelled or modified without
substantial loss-for construction of the
facility to be completed within a
reasonable time.

[Note.-This definition reflects the literal
language of the statute. However. EPA
believes that amendments to RCRA now In
conference will shortly be enacted and will
change the date for determining when a
facility is an "existing facility" to one no
earlier than May of 1980 indications are that
the conferees are considering October 30.
1980. Accordingly, EPA encourages every
owner or operator of a facility which was
built or under physical construction as of the
promulgation date of these regulations to file
Part A of its permit application so that it can
be quickly processed for interim status when
the change in the law takes effect. When
those amendments are enacted. EPA will
amend this definition.]

Existing injection well (tIC) means
an "injection well" other than a "new
injection well."

Facility or activity means any "HWM
facility," UIC "injection well," NPDES
"point source," or State 404 dredge or fill
activity, or any other facility or activity
(including land or appurtenances
thereto) that is subject to regulation
under the RCRA. UIC, NPDES, or 404
programs.

Fill material (404) means any
"pollutant" which replaces portions of
the "waters of the United States" with
dry land or which changes the bottom
elevation of a water body for any
purpose.

Final authorization (RCRA] means
approval by EPA of a State program
which has met the requirements of
§ 3006(b) of RCRA and the applicable
requirements of Part 123. Subparts A
and B.

Fluid (MUC1 means any material or
substance which flows or moves
whether in a semisolid, liquid, sludge,
gas, or any other form or state.

Formation (UIC) means a body of rock
characterized by a degree of lithologic
homogeneity which is prevailingly, but
not necessarily, tabular and is mappable
on the earth's surface or traceable in the
subsurface.

Formation fluid (UIC) means "fluid"
present in a "formation" under natural
conditions as opposed to introduced
fluids, such as "drilling mud."

Generalpermit (NPDES and 404)
means an NPDES or 404 "permit"
authorizing a category of discharges
under the CWA within a geographical
area. For NPDES, a general permit
means a permit issued under § 122.59.
For 404. a general permit means a permit
issued under § 123.95.

Generator (RCRA] means any person.
by site location, whose act or process
produces "hazardous waste" identified
or listed in 40 CFR Part 261.

Ground water (RCRA and UIC] means
water below the land surface in a zone
of saturation.

Hazardous substance (NPDES) means
any substance designated under 40 CFR
Part 116 pursuant to section 311 of
CWA.

Hazardous waste (RCRA and UIC]
means a hazardous waste as defined in
40 CFR § 261.3.

Hazardous Waste Management
facility ("HWM facility") means all
contiguous land. and structures, other
appurtenances, and improvements on
the land, used for treating, storing, or
disposing of "hazardous waste." A
facility may consist of several
"treatment," "storage," or "disposal"
operational units (for example, one or
more landfills, surface impoundments,
or combinations of them).

HWAMfacility (RCRA) means
"Hazardous Waste Management
facility."

Indirect discharger (NPDES) means a
nondomestic discharger introducing
"pollutants" to a "publicly owned
treatment works."

Injection well (RCRA and UIC) means
a "well" into which "fluids" are being
injected.

Injection zone (UIC) means a
geological "formation," group of
formations, or part of a formation
receiving fluids through a "well,"
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In operation (RCRA3 means a facility
which is treating, storing, or disposing of
"hazardous waste."

Interim authorization (RCRA) means
approval by EPA of a-State hazardous
waste program which has met the
requirements of § 3006(c) of RCRA and
applicable requirements of Part 123,
Subpart F.

Interstate agency means an agency of
two or more States established by or
under an agreement or compact
approved by the Congress, or any other
agency -of two or rnore States having
substantial powers or duties pbrtaining
to the control of pollution as determined
and approved by the Administrator
under the "appropriate Act and
regulations."

Major facilityrmeans any RCRA, UIC,
NPDES, or 404 "facility or activityM "
classified as -such by the Regional
-Administrator, or, in the case of -"approved State programs," the
Regional Admiriistratorif conjunction-
with the Stale -Director.

Manifest'(RCRA and UIC) means the
shipping document originated and
signed by the "generator" which
contains the information required by
Subpart B of 40 CFR Part 262.

Maximum daily discharge limitation
(NPDES) means the highest allowable
"daily discharge."

Mudncipality (NPDES] means'a city,
town, borough, county, parish, district,
association, or other public body
created by or under State law and
having jurisdiction over disposal or
sewage, industrial wastes, or other
wastes, or an Indian tribe or an -
authorized Indian tribal organization, or
a designated and approvedinanagement
agency under section 208 of CWA.

National Pollutant Discharge
Elimination Syst~m means the national
program for issuing, modifying, revoking
and reissuing, terminating, monitoring
and enforcing-permits, and imposimg and
enforcing pretreatment requirements,
under.sections.:307, 402, 318, and 405 of
CWA. The term includes an "approved
program."

New discharger (NPDES) means any
building, structure, facility, or
installation:

(a)(1) Fromwhichthere is or may be-a
new or additional "discharge of
pollutants ' ata "site' at-which on
October18, 1972 it had neverdischarged
polldtan'ts; and

(2) Which has never received a finally
effective NPDES "permit" 'fordisc.harges
at that site;and

(3] Which is not a "new source."
(b) This definition includes an

"indirect discharger" which -ommences
discharging into ':waters -of the United
States." It also includes any existing

mobile point source, such as an offshore
oil drilling rig, seafood-processing:rig,
seafood processing vessel, or aggregate
plant, that :begins discharging at a
locatiori for which it does not have an
existing permit.
I NewHWMfacility(RCRA) means a
"Hazardous Waste Management "

facility"-vhich began operation or for
which construction commenced after
October 21, 1976.

Newinjbtion well (UIC) means a
"well" which began injection after a UIC
program for-the State applicable to the
well is approved.

,New source (NPDES):means any
building, structure, facility, or
installation from -which there is or may
be a "discharge of pollutants." the
construction of which-commenced:

t(a) After promulgation ofstandards of
performance anders ection 306.of CWA
which are applicable to such source; or

(b) After proposal ofstandards-of
performance in accordance with section
306 of CWA which are applicable to
such source, but only if the standards
are-promulgated in accordance with
section 306 within 120 days of their
proposal.

NPDESmeans "National Pollutant
Discharge Mflimination System."

Off-site (RCRA) means any site which
is not "on-site."

On-site (RCRA} means on the same or
geographically contiguousTproperry
which may be divided by public or
private xight~s)-of-way, provided the
entrance :andexit betweenthe
properties is at a cross-roads
intersection, and access is by crossing
as opposed to.going along, the right(s)-
of-way. Non-contiguousproperties
owned by the same personbut
connected :by a right-of-way which the
person controlsand to which the public
does notihave access, is also-considdred
on-site property.

Owner or-operatormeans the owner
or operatorof any "facility or activity"
subject to regulation under the RCRA,
UIC,.NPDES, -r 404 programs.

Permit-means anauthorization,
license, or equivalent control document
issued by'EPA or 3n "approved-State" to
implement thexequirements ofthis Part
and Parts 123 and 124. "Permit" includes
RCRA "permitb rule";(§ 122.26], -UIC
area permit (§ 122.39J,NPDES or 40-
"generalpermat" {(§ § 1259 and123.95,
and RCRA, UIC, or 404 "emergency
permit" (§ § 122.27, 122.40, ,and 123.26).
Permit does motinclude RCRA interim
status (§ -122.23], UIC authorization by
rule I§ 122 .37),-oranypermit -which has
not yet been the subjectof final agency
action, such asa, "draft-permit'-ora
"proposed permit."

-Permitbyxule (RCRA) means a
provision of these regulations stating
that a "facillty or activity" is deemed to
have a RCRA permit if it meets :the
requirements of the provision.

Person means an individual,
association, partnership, corporation,
municipality, State or Federal agency, or
an agent oremployee thereof.

Phase J (RCRA) means that phase of
the Federal hazardoui waste
management program commencing on
the effective date of the last of the
following to be initially -promulgated: 40
CFR Parts 122, 123, 260, 261, 262, 263,
and 265. Promulgation of Phase I refers
to promulgation of the regulations
necessary foriPhase I to begin,

Phase II (RCRA) means that phaseof
Federal hazardous waste management
program commencing on the effective
date of the first Subpart of 40 CFR Part
264, Subparts F through R to be initially
promulgated. Promulgation of Phase II
refers to-promulgation of the regulations
necessary for Phase II to begin.

P~hysical'construction (RCRA) means
excavation, movement of-earth,,erection
oflorms or structures, or similar activity
to prepare an "HWM facility" to accept
"hazardous waste."

Plugging (UIC) means the act or
process of stopping the flow of water,
oil, or gas in "formations" penetrated by
a borehole or "well."

Point source (NPDES and 404) means
any discernible, confined, and discrete
conveyance,,including but not limited'to
any pipe, ditch, channel, tunnel, -conduit,
well, discrete fissure, container, rollirg
stock, concentrated animal feeding
operation, vessel, or other floating craft,
from which pollutants are or may be
discharged. This term does not include
return flows from irrigated agriculture.

.Pollutant'(NPDES and 404) means
dredged spoil, -olid waste, incinerator
residue,Tilter badkwash, sewage,
garbage, sewage sludge, munitions,
chemical-wastes, biological materials,
radioactive materials (except those
regulated :under -the Atomic Energy Act
of 1954, as amended (42 U.S.C. § 2011 et
seq.)), heat, wreked or discarded
equipment, rock, sand, cellar dirt and
industrial, municipal, and agricultural
waste discharged into water. It does not
mean:

(a) Sewage from-vessels;ror
(b)'Water, Zas, or other material

which is injected into a-well to facilitate
production of-oil or gas, or water
derived in issociation with oil and gas
production and disposed of in a well, if
the well used either to facilitate
productionor for disposal purposes is
approved by authority of the State in
which-the wellis located, and if the
State determines that the injection or
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disposal will not result in the
degradation of ground or surface water
resources.

[Note.-Radioactive materials covered by
the Atomic Energy Act are those
encompassed in its definition of source.
byproduct, or special nuclear materials.
Examples of materials not covered include
radium and accelerator-produced isotopes.
See Train v. Colorado Public Interest
Research Group, Inc. 426 U.S. 1 (1976).]

POTWmeans "publicly owned
treatment works."

Primary industry category (NPDES)
means any industry category listed in
the NRDC serlement agreement
(Natural Resources Defense Council et
a. v. Train, 8 E.R.C. 2120 (D.D.C. 1976),
modified 12 E.R.C. 1833 (D.D.C. 1979);
also listed in Appendix A of Part 122.

Privately owned treatment works
(NPDES) means any device or system
which is (a) used to treat wastes from
any facility whose operator is not the
operator of the treabnent works and (b)
not a "POTW."

Process wastewatez' (NPDES) means
any waier which, during manufacturing
or processing, comes into direct contact
with or results from the production or
use of any raw material, intermediate
product. finished product, byproduct, or
waste product.

Proposed permit (NPDES) means a
State NPDES "permit" prepared after
the close of the public comment period
(and, when applicabl , any public
hearing and admini ve appeals)
which is sent to EPA for review before
final issuance by the State. A "proposed
permit" is not a "draft permit."

Publicly owned treatment works
("POTW") means any device or system
used in the treatment (including
recycling and reclamation) of municipal
sewage or industriai wastes of a liquid
nature which is owned by a "State" or
""municipality." This definition includes
sewers, pipes, or other conveyances
only if they convey wastewater to a
POTW providing treatment

Radioactive waste (UIC) means any
waste which contains radioactive
material in concentrations which exceed
those listed in 10 CFR Part 20, Appendix
B, Table II, Column 2, or exceed the
"Criteria for Identifying and Applying
Characteristics of Hazardous Waste and
for Listing Hazardous Waste" in 40 CFR
Part 261, whichever is applicable.

RCRA means the Solid Waste
Disposal Act as amended by the
Resource Conservation and Recovery
Act of 197a (Pub. L. 94-580, as amended
by Pub. L 95-609,42 U.S.C. § 6901 et
seq.).

Recommencing discharger (NPDES)
means a source which recommences ,
discharge after terminating operations.

RegionalAdministrator means the
Regional Administrator of the
appropriate Regional Office of the
Environmental Protection Agency or the
authorized representative of the
Regional Administrator.

Schedule of compliance means a
schedule of remedial measures included
in a "permit," including an enforceable
sequence of interim requirements (for
example, actions, operations, or
milestone events) leading to compliance
with the "appropriate Act and
regulations."

SDWA nieans the Safe Drinking
Water Act (Pub. L. 95-523, as amended
by Pub:L 96- S; 42 U.S.C. § 30f et
seq.).

Secondary industry category (NPDES]
means any industry category which is
not a "primary industry category."

Secretary (NPDES and 404) means the
Secretary of the Army, acting through
the Chief of Engineers.

Section 404 program or State 404
program or 404 means an "approved
State proegm" to regulate the
"discharge of dredged material" and the
"discharge of fill material" under section
404 of the CleanWater Act in "State
regulated waters."

Sewage fim vessels (NPDES) means
human body wastes and the wastes
from toilets and other receptacles
intended to receive or retain body
wastes that are discharged from vessels
and regulated under section 312 of
CWA, except that with respect to
commercial vessels on the Great Lakes
this term includes graywater. For the
purposes of this definition. "graywater"
means galley, bath, and shower water.

Sewage sludge (NPDES) means the
solids, residues, and precipitate
separated from or created in sewage by
the unit processes of a "publicly owned
treatment works." "Sewage" as used in
this definition means any wastes,
including wastes from humans,
households, commercial establishments,
industries, and storm water runoff, that
are discharged to or otherwise enter a
publicly owned treatment works.

Site means the land or water area
where any "facility or activity" is
physically located or conducted,
including adjacent land used in
connection with the facility or activity.

State means any of the 50 States, the
District of Columbia, Guam, the
Commonwealth of Puerto Rico. the
Virgin Islands, American Samoa, the
Trust Territory of the Pacific Islands
(except in the case of RCRA), and the
Commonwealth Northern Mariana
Islands (except in the case of CWA).

State Director means the chief
administrative officer of any State or
interstate agency operating an

"approved program," or the delegated
representative of the State Director. If
responsibility is divided among two or
more State or interstate agencies, "State
Director" means the chief administrative
officer of the State or interstate agency
authorized to perform the particular
procedure or function to which reference
is made.

State/EPA Agreement means an
agreement between the Regional
Administrator and the State which
coordinates EPA and State activities,
responsibilities and programs inchuding
those under the RCRA. SDWA. and
CWA programs.

State regulated waters (4041 means
those "waters of the United States" in
which the Corps of Engineers suspends
the issuance of section 404 permits upon
approval of a State's section 404 permit
program by the Administrator under
section 404[h). These waters shall be
identified in the program description as
required by § 123.4(h)(1). The Secretary
shall retain jurisdiction over the
following waters (see CWA section
4041g)1)1:

(a] Waters which are subject to the
ebb and flow of the tide;

(b) Waters which are presently used,
or are susceptible to use in their natural
condition or by reasonable improvement
as a means to transport interstate or
foreign commerce shoreward to their
ordinary high water mark: and

(c) "Wetlands" adjacent to waters in
(a) and (b).

Storage (RCRA] means the holding of
"hazardous waste" fo a temporary
period, at the end of which the
hazardous waste is treated, disposed, or
stored elsewhere.

Stratum (plural strata) (UIC) means a
single sedimentary bed or layer.
regardless of thickness, that consists of
generally the same kind of rock
material.

Total dissolved solids (UIC and
NPDES) means the total dissolved
(filterable) solids as determined by use
of the method specified in 40 CFR Part
136.

Toxicpollutant (NPDES and 404]
means any pollutant listed as toxic
under section 307[a)(1) of CWA.

Transporter (RCRA) means a person
engaged in the off-site transportation of
"hazardous waste" by air, rail, highway
or water.

Treatment (RCRAl means any
method, technique, or process, including
neutralization, designed to change the
physical, chemical or biological
character or composition of any
"hazardous waste" so as to neutralize
such wastes, orso as to recover eaergy
or material resources from the waste mo
so as to render such waste non-
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hazardous, or less hazardous; safer to
transport, store or-dispose of; or
amenable for recovery, amenable for
storage, or reduced in volume.

UIC means the Underground Injection
Control program under Part C of the
Safe Drinking, Water Act, including an
"approved program."

Underground injection (UIC) means a
"well injection."

Underground source of drinking water
("USDW") (RCRAand UIC) means an
"aquifer" or its portion:

(a)(1) Which supplies drinking water
for human consumption; or

(2) In which the ground water
contains fewer than 10,000 mg/i "total
dissolved solids;" and .

(b) Which is not an "exempted
aquifer."

USDW (RCRA and UIC) means
"underground source of drinking water."

Variance (NPDES) means any
mechanism or provision under sections
301 or 316 of CWA or under 40 CFR Part
125, or in the applicable "effluent .
limitations guidelines" which allows
modification to or waiver of the
generally applicable effluent limitation
requirements or time deadlines of CWA.
This includes provisions which allow
the establishment of alternative -
limitations based on fundamentally
different factors or on sections 301(c),
301(g), 301(h), 301(i), or 316(a) of CWA.

Waters of the United States or Waters
of the U.S. means:

(a) All waters which are currently
used, were used in the past, or may'be'
susceptible to use in interstate or foreign
commerce, including all waters which
are subject to the ebb and flow of the
tide;

(b) All interstate waters, including
interstate "wetlands;" -

(c) All other waters such as intrastate
lakes, rivers, streams (including
intermittent streams), mudflats,
sandflats, "wetlands," sloughs, prairie
potholes, wet meadows, playa lakes, or
natural ponds the use, degradation, or
destruction of which would affect or
could affect interstate or foreign
commerce including any such waters:

(1) Which are or could be used by
interstate or foreign travelers for
recreational or other purposes;

(2) From which fish or shellfish are or
could be taken and sold in interstate or
foreign commerce; or

(3) Which are used or could be used
for industrial purposes by industries in
interstate commerce; -

(d) All impoundments of waters
otherwise defined as waters of the
United States under this definition;

(e) Tributaries of Waters identified in
paragraphs (1)-(4) of this definition;
(f) The territorial sea; and

(g) "Wetlands" adjacent to waters
(other than waters that are themselves
wetlands) identified in paragraphs (a)-
(f) of this definition.
Waste treatment systems, including
treatment ponds or lagoons designed to
meet the requirements of CWA (other
than cooling ponds as defined in 40 CFR
§ 423.11(m) which also meet the criteria
of this definition) are not waters of the
United States. This exclusion applies
only to manmade bodies of water which
neither were originally created in waters
of the United States (such as a disposal
area ih wetlands) nor resulted from the
impoundment of waters of the United
States.

Well (UIC) means a bored, drilled or
driven shaft, or a dug hole, whose depth
is greater than the largest surface
dimension.

-Well injection (UIC) means the
subsurface emplacement of "fluids"
through a bored, drilled, or driven
"well;" or through a dug well, where the
depth of the dug well is greater than the
largest surface dimension. -

Wetlands means those areas that are
inundated or saturated by surface or
ground water at a frequency and
duration sufficient to support, and that
under normal circumstances do support,
a prevalence of vegetation typically
adapted for life in saturated soil
conditions. Wetlands generally include
swamps, marshes, bogs, and similar
areas.

§ 122.4 Application for a permit.
(Applicable to State programs, see

§ 123.7.)
(a) Permit application. Any person

who is required to have a permit
(including new applicants and
permittees with expiring permits) shall
complete, sign, and submit an
application to the Director as described
in this section and in §§ 122.23 (RCRA),
122.38 (UIC), 122.53 (NPDES), and 123.94
(404). Persons currently authorized with
interim status under RCRA (§ 122.23) or
UIC authorization by rule (§ 122.37)
shall apply for permits when required by
the Directoi. Persons covered by RCRA
permits by rule (§ 122.26), and NPDES or
404 dischargers covered by general
permits under § 122.59 or 123.97,
respectively, need not apply. Procedures
for applications, issuance and
administration of emergency permits are
found exclusively in § § 122.27 (RCRA),
122.40 (UIC), and 123.96 (404).

(b) Who applies? When a facility or
activity is owned by one person but is
operated by another-person, it is the
operator's duty to obtain a permit,
except that for RCRA only, the owner
must also sign the permit application.

(c) Completeness. The Director shall
not issue a permit under a program
before receiving a complete application
for a permit under that program except
for NPDES and 404 general permits,
RCRA permits by rule, or emergency
permits. An-application for a permit
under a program is complete when the
Director receives an application form
and any supplemental information
which are completed to his or her
satisfaction. The completeness of any
application for a permit shall be judged
independently of the status of any other
permit application or permit for the
same facility or activity. For EPA-
administered RCRA, UIC, and NPDES
programs, an application which is
reviewed under § 124.3 is complete
when the Director receives either a
complete application or the Information
listed in a notice of deficiency.

(d) Information requirements. All
applicants for RCRA, UIC, or NPDES
permits (for State 404 permits see
§ 123.94) shall provide the following
information to the Director, using the
application form provided by the
Director (additional information
required of applicants is set forth in
§ § 122.24 and 122.25 (RCRA), 122,38
(UIC), and 122.53 (NPDES)).

(1) The activities conducted by the
applicant which require It to obtain
permits under RCRA, UIC, NPDES, or
PSD.

(2) Name, mailing address, and
-location of the facility for which the
application is submitted.

(3) Up to four SIC codes which best
reflect the-principal products or services
provided by the facility.

(4) The operator's name, address,
telephone number, ownership status,
and status as Federal, State, private,
public, or other entity.

(5) Whether the facility is located on
Indian lands.

(6) A listing of all permits or
construction approvals received or
applied for under any of the following
programs:

(i) Hazardous Waste Management
program under RCRA.

(ii) UIC program under SDWA.
(iii) NPDES program under CWA.
(iv) Prevention of Significant

Deterioration (PSD) program under the
Clean Air Act.

(v) Nonattainment program under the
Clean Air Act.

(vi) National Emission Standards for
Hazardous Pollutants (NESHAPS)
preconstruction approval under the
Clean Air Act.

(vii) Ocean dumping permits under the
Marine Protection Research and
Sanctuaries Act.
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(viiil Dredge or fill permits under
section 404 of CWA.

(ix) Other relevant environmental
permits, including State permits.

(7) A topographic map (or other map if
a topographic map is unavailable)
extending one mile beyond the property
boundaries of the source, depicting the
facility and each of its intake and
discharge structures; each of its
hazardous waste treatment, storage, or
disposal facililes; each well where
fluids from the facility are injected
underground; and those wells, spring,
other surface water bodies, and drinking
water wells listed in public records or
otherwise known to the applicant in the
map area.

(8) A brief description of the nature of
the business.

(e) Recordkeeping. Applicants shall
keep Pecoads of all data used to
complete permit appikationa and any
supplemental iJkomnian submied
under §§ 122.4(d), 222.2, and 122.25
(RCRA); 122.38 (IC]; 122.53 (NPDESYr
and 123 (4404) for a period of at least 3
years from the date the applicationis
signed.

§ 122.5 Continuation of expiring permits.
(a) EPAperaits. When EPA is the

permitissuing authority, the conditons
of an expired permit continue in force
under 5 U.S.C. § 55s8al until the effective
date of a new permit (see § 124-15) if:

(1) The permittee has submitted a
timely application under § § 122.25
(RCRA) , 122.38 VIC), or 122.53 (NPDES)
which is a complete (under § 122.4(cI
application for a new permit; and

(21 The Regional Administrator,
through no, faut of the permitteel does
not issue a new permit with an effective
date under § 124.15 on, or before the
expiration date of the previous permit
(for example, when issuance is
impracticable due to time or resource
constraints].

(b) EffecL Pemits continued under
this section remain fully effective and
enforceable.

(c)1EnforcemenL When the permittee
is not in compliance with the conditions
of the expiring or expired permit the
Regional Adminstrator may choose to
do any or all of the following:

(1), Initiate enforcement action based
upon the permit whish has been
continued;

(2) Issue a notice of intent-to. deny the
new permit under § 124.6. If the permit is
denied, the owner or operator would
then be required to cease the activities
authorized by the continued permit or be
subject to enforcement action for
operating without a permit;

(3) Issue a new permit under Part 124
with appropriate conditions; or

(4) Take other actions authorized by
these regulations.
(d) State continuation.
(1) An EPA 1 (or, in the case of 404,

Corps of Engineers) issued permit does
not continue in force beyond its
expiration date under Federal law if at
that time a State is the permitting
aulhority. States authorized to
administer the RCRA. UIC, NPDES or
404 programs may continue either EPA
(or Corps of Engineers) or State-issued
permits until the effective date of the
new permits, If State law allows.
Otherwise, the facility or activity is
operating without a permit from the time
of expiration of the old permit to the
effective date of the State-issued new
permit.

§ 122.6 Signatories to permit applications
and reports.

(Applicable to State programs, see
§ 123.7.)
(1) Applicadow. All permit

applications, except those submited for
Class Hl wells under the UIC program
(see paragraph (b) of this section), shall
be signed as follows:

(1) For a corporation: by a principal
executive officer of at least the level of
vice-president;

(2) For a txwroership or sole
proprietasrhip: by a general partner or
the proprietor, respectively; or

(3) For a municipa&i; State, Fedhral
or other pub5c agency: by either a
principl executive officer or ranking
elected official.

(b) Reports. All reports required by
permits, other information requested by
the Director, and all permit applications
submitted for Class ll wells under
§ 122.38 for the UIC program shall be
signed by a persorr described in
paragraph (a) of this section, or by a
duly authorized representative of that
person. A person is a duly authorized
representative only'ifi

(1) The authorization is made in
writing by a person described in
paragraph (a) of this section;

(2) The authorization specifies either
an individual or a position having
responsibility for the overall operation
of the regulated facility er actirity, such
as the position of plant manager,
operator of awell or a well field.
superintendent, or position of equivalent
responsibility. (A duly authorized
representative may thus be either a
named individual or any individual
occupying a named position.); and

(3) The written authorization is
submitted to the Director.

(c) Changes to authorization. If an
authorization under paragraph (b) of this
section is no longer accurate because a
different individual or position has

responsibility for the overall operation
of the facility, a new authorization
satisfying the requirements of paragraph
(b) of this section must be submitted to
the Director prior to or together with any
reports, information, or applications to
be signed by an authorized
representative.

(d) Certification. Any person signing a
document under paragraphs (a) or (b) of
this section shall make the following
certificatiom

"I certify under penalty of law that I
have personally examined and am
familiar with the information submitted
in this document and all attachments
and that based on my inquiry of those
individuals immediately responsible for
obtaining the information. I believe that
the information is true, accurate, and
complete. I am aware that there are
significant penalties for submitting false'
information, including the possibility of
fine and imprisonment.'

§ 122.7 Conditions applicable to all
permits.

(Applicable to State programs, see
123.7.)
The following conditions apply to all

RCRA. UIC, NPDES, and 404 permits.
For additional conditions applicable to
all permits for each of the programs
individually, see sections 197 (RCRA1.
122.41 (UICI 122.5 and 12261 (NPDES)
and 123.97 (404). All conditions
applicableta all permits, and all
additional conditions applicable to all
permits for individual programs, shall be
incorporated inlo the permits either
expressly or by reference. If
incorporated by reference, a specific
citation to these regulations (or the
corresponding approved State
regulations] must be given in the permit

(a) Duty to comply. The permittee
must comply with all conditions of this
permit. Any permit noncompliance
constitutes a violation of the appropriate
Act and is grounds for enforcement
action; for permit termination.
revocation and reissuance, or
modification; 6r for denial of a permit
renewal application.

(b) Duty to reapply. If the permittee
wishes to continue an activity regulated
by this permit after the expiration date
of this permit, the permittee must apply
for and obtain a new permit.

(c) Duty to halt or reduce activity. It
shall not be a defense for a permittee in
an enforcement action that itwould
have been necessary to halt or reduce
the permitted activity in order to
maintain compliance with the conditions
of this permit.

(d) Duty to mitigate. The permittee
shall take all reasonable steps to
minimize or correct any adverse impact

33425



33426 . Federal Register / Vol. 45, No. 98 / Monday May 19, 1980 / Rules and Regulations

on the environment resulting from
noncompliance with this permit.

(e) Proper operation and maintenance.
The permittee shall at all times properly
operate and maintain all facilities and
systems of treatment and control (and
related appurtenances) which are
installed or used by the permittee to
achieve compliance with the conditions
of this permit. Proper operation and
maintenance includes effective
performance, adequate funding,
adequate operator staffing and training,
and adequate laboratory and process
controls, including appropriate quality
assurance procedures. This provision
requires the operation of back-up or
auxiliary facilities or similar systems
only when necessary to achieve
compliance with the conditions of the
permit.

(f) Permit actions. This permit may be
modified, revoked and reissued, or
terminated for cause. The filing of a
request by the permittee for a permit
modification, revocation and reissuance,
or termination, or a notification of
planned changes or anticipated
noncompliance, does not stay any
permit condition.

(g) Property rights. This permit does
not convey any property rights of any'
sort, or any exclusive privilege.

(h) Duty to provide information. The
permittee shall furni h to the Director,
within a reasonable time, any
,information which the Director may
request to determine whether cause
exists for modifying, revoking and
reissuing, or terminating this permit, or
to determine compliance with this
permit. The permittee shall also furnish
to the Director, upon request, copies of
records required to be kept by this
permit.

(i).Inspection and entry. The permittee
shall allow the Director, or an
authorized representative, upon the
presentation of credentials and other
documents as may be required by law,
to:

(1) Enter upon the permittee's
premises where a regulated facility or
activity is located or conducted, or
w~here records must be kept under the
conditions of this permit;

(2) Have access to and copy, at
reasonable times, any records that must
be kept under the conditions of this
permit;

(3) Inspect at reasonable times any
facilities, equipment (including
monitoring and control equipment),;
practices, or operations regulated or
required under this permit; and

(4) Sample or monitor at reasonable
times, for the purposes of assuring
permit compliance or as otherwise
authorized by the appropriate Act, any

substances or parameters at any
location.

() Monitoring and records.
'(1) Samples and measurements taken

for the purpose of monitoring shall be
representative of the iiionitored activity.
1 (2) The permittee shall retain records
of all monitoring information, including
all calibration and maintenance records
and all original strip chart recordings for
continuous monitoring instrumentation,
copies of all reports required by this
permit, and records of all data used to
complete the application for this permit,
for a period of at least 3 years from the
date of the sample, measurement, report
or application. This period inay be
extended by request of the Director at
any time.

(3) Records of monitoring information
shall include:

(i) The date, exact place, and time of
sampling or measurements;

(ii) The individual(s) who performed
the sampling or measurements;

(iii) The date(s) analyses were
performed;

(iv) The individual(s) who performed
the analyses;

(v) The analytical-techniques or
methods.used; and

(vi) The results of such analyses.
(k) Signatory requirement. All

applications, reports, or information
submitted to the Director-shall be signed
and certified. (See § 122.6.)

(1) Reporting requirements. (1)
Planned changes. The permittee shall
give notice to the Director as soon as
possible of any planned physical
alternations or additions to the
permitted facility.

(2) Anticipated noncompliance. The
permittee shall give advance notice to
the Director of any planned changes in
the permitted facility or activity which
may result in noncompliance with
permit requirements.

(3) Transfers. This petmit is not
transferable to any person except after
notice to the Director. The Director may
require modification or revocation and
reissuance of the permit to change the
name of the permittee and incorpordte
such other requirements as may be
necessary under the appropriate Act
(See § 122.14; in some cases,
modification or revocation and
reissuance is mandatory.)

(4) Monitoring reports. Monitoring
results shall be reported at the intervals
specified elsewhere in this permit.

(5) Compliance sbhedules. Reports of
compliance or noncompliance with, or
any progress reports on, interim and
final requirements contained in any
compliance schedule of this permit shall
be submitted no later than 14 days
following each schedule date.

(6) Twenty-four hour.reporting The
permittee shall report any
noncompliance which may endanger.
health or the environment.Any
information shall be provided orally
within 24 hours from the time the
permittee becomes aware of the
circumstances. A written submission
shall also be provided within 5 days of
the time the permittee becomes aware of
the circumstances. The written
submission shall contain a description
of the noncompliance and its cause; the
period of noncompliance, including
exact dates and times, and if the
noncompliance has not been corrected,
the anticipated time it Is expected to
continue; and steps taken or planned to
reduce, eliminate, and prevent
reoccurrence of the noncompliance.

(7) Other noncompliance, The
permittee shall report all instances of
noncompliance not reported under
paragraphs (1)(4), (5), and (6) of this
section, at the time monitoring reports
are submitted. The reports shall contain
the information listed In paragraph (1)(6)
of this section.

(8) Other information. Where the
permittee becomes aware that it failed
to submit any relevant facts in a permit
application, or submitted Incorrect
information in a permit application or In
,any report to the Director, it shall
promptly submit such facts or
information.

§ 122.8 Establishing permit conditions.
(Applicable to State programs, see

§ 122.7.)
(a) Allprograms. In addition to

conditions required in all permits for all
programs (§ 122.7), the Director shall
establish conditions, as required on a
case-by-case basis, in permits for all
programs under § § 122.9 (duration of
permits), 122.10(a) (schedules of
compliance), 122.11 (monitoring), and for
EPA permits only 122.10(b) (alternate
schedules of compliance) and 122.12
(considerations under Federal law).

(b) Individual programs.
(1) In addition to conditions required

in all permits for a particular program
(§ § 122.28 for RCRA, 122.41 for UIC,
122.60 and 122.61 for NPDES, and 123.07
for 404), the Director shall establish
conditions in permits for the individual
programs, as required on a case-by-case
basis, to provide for and assure
compliance with all applicable
requirements of the appropriate Act and
regulations.

(2) For a State issued permit, an
applicable requirement Is a State
statutory or regulatory requirement
which takes effect prior to final
administrative disposition of a permit.
For a permit issued by EPA, an



Federal Register / Vol. 45, No. 98 / Monday, May 19, 1980 / Rules and Regulations

applicable requirement is a statutory or
regulatory requirement (including any
interim final regulation) which takes
effect prior to the issuance of the permit
(except as provided in § 124.86(c) for
RCRA, UIC and NPDES permits being
processed under Subparts E or F of Part
124). Section 124.14 (reopening of
comment period) provides a means for
reopening EPA permit proceedings at
the discretion of the Director where new
requirements become effective during
the permitting process and are of
sufficient magnitude to make additional
preceedings desirable. For State and
EPA administered programs, an
applicable requirement is also any
requirement which takes effect prior to
the modification or revocation and
reissuance of a permit, to the extent
allowed in § 122.15.

(3) New or reissued permits, and to
the extent allowed under § 122.15
modified or revoked and reissued
permits, shall incorporate each of the
applicable requirements referenced in
§ § 122.29 (RCRA), 122.42 (uIC), 122.62
and 122.63 (NPDES), and 123.98 (404).

(c) Incorporation. All permit
conditions shall be incorporated either
expressly or by reference. If
incorporated by reference, a specific
citation to the applicable regulations or
requirements must be given in the
permit.

§ 122.9 Duration of permits.

(Applicable to State programs, see
§ 123.7.)

(a) NPDES and section 404. NPDES
and section 404 permits shall be
effective for a fixed term not to exceed 5
years.

(b) RCRA. RCRA permits shall be
effective for a fixed term not to exceed
10 years. (See also § 122.30 (interim
permits for UIC wells)).

(c) UIC. UIC permits for Class I and
Class V wells shall be effective for a
fixed term not to exceed 10 years. UIC
permits for Class 11 and m wells shall be
issued for a period up to the operating
life of the facility. The Director shall
review each issued Class II or ImI well
UIC permit at least once every 5 years to
determine whether it should be
modified, revoked and reissued,
terminated, or a minor modification
made as provided in § § 122.15, 122.16,
and 122.17.

(d) Except as provided in § 122.5, the
term of a permit shall not be extended
by modification beyond the maximum
duration specified in this section.

(e) The Director may issue any permit
for a duration that is less than the full
allowable term under this section.

§ 122.10 Schedules of compliance.

(a) General (applicable to State
programs, see § 123.7). The permit may,
when appropriate, specify a schedule of
compliance leading to compliance with
the appropriate Act and regulations.

(1) Time for compliance. Any
schedules of compliance under this
section shall require compliance as soon
as possible.

(i) ForNPDES, in addition, schedules
of compliance shall require compliance
not later than the applicable statutory
deadline under the CWA.

(ii) For UIC, in addition, schedules of
compliance shall require compliance not
later than 3 years after the effective date
of the permit.

(2) For NPDES only. The first NPDES
permit issued to a new source, a new
discharger which commenced discharge
after August 13,1979, or a recommencing
discharger shall not contain a schedule
of compliance under this section. See
also § 122.66(d)(4).

(3) Interim dates. Except as provided
in paragraph (b)(1)(ii) of this section, if a
permit establishes a schedule of
compliance which exceeds I year from
the date of permit issuance, the schedule
shall set forth interim requirements and
the dates for their achievement.

(i) The time between interim dates
shall not exceed 1 year.

(ii) If the time necessary for
completion of any interim requirement
(such as the construction of a control
facility) is more than 1 year and is not
readily divisible into stages for
completion, the permit shall specify
interim dates for the submission of
reports of progress toward completion of
the interim requirements and indicate a
projected completion date.

[Note.-Examples of interim requirements
include: (1) submit a complete Step 1
construction grant (for POTrWs); (2) let a
contract for construction of required
facilities; (3) commence construction of
required facilities; (4) complete construction
of required facilities.]

(4) Reporting. The permit shall be
written to require that no later than 14
days following each interim date and
the final date of compliance, the
permittee shall notify the director in
writing of its compliance or
noncompliance with the interim or final
requirements, or submit progress reports
if paragraph (a)[1)(ii) of this section is
applicable.

(b) Alternative schedules of
compliance. A RCRA, UIC, or NPDES
permit applicant or permittee may cease
conducting regulated activities (by
receiving a terminal volume of
hazardous waste for HWM facilities,
plugging and abandonment for UIC

wells, or termination of direct discharge
for NPDES sources) rather than continue
to operate and meet permit requirements
as follows:

(1) If the permittee decides to cease
conducting regulated activities at a
given time within the term of a permit
which has already been issued.

(i) The permit may be modified to
contain a new or additional schedule
leading to timely cessation of activities;
or

(if) The permittee shall cease
conducting permitted activities before
noncompliance with any interim or final
compliance schedule requirement
already specified in the permit.

(2) If the decision to cease conducting
regulated activities is made before
issuance of a permit whose term will
include the termination date, the permit
shall contain a schedule leading to
termination which will ensure timely
compliance with applicable
requirements, or for NPDES, compliance
no later than the statutory deadline.

(3) If the permittee is undecided
whether to cease conducting regulated
activities, the Director may issue or
modify a permit to contain two
schedules as follows:

(i) Both schedules shall contain an
identical interim deadline requiring a
final decision on whether to cease
conducting regulated activities no later
than a date which ensures sufficient
time to comply with applicable
requirements in a timely manner if the
decision is to continue conducting
regulated activities;

(ii) One schedule shall lead to timely
compliance with applicable
requirements, and for NPDES,
compliance no later than the statutory
deadline;

(iii) The second schedule shall lead to
cessation of regulated activities by a
date which will ensure timely
compliance with applicable
requirements, or for NPDES, compliance
no later than the statutory deadline.

(iv) Each permit containing two
schedules shall include a requirement
that after the permittee has made a final
decision under paragraph (b)(3)(i] of this
section it shall follow the schedule
leading to compliance if the decision is
to continue conducting regulated
activities, and follow the schedule
leading to termination if the decision is
to cease conducting regulated activities.

(4) The applicant's or permittee's
decision to cease conducting regulated
activities shall be evidenced by a firm
public commitment satisfactory to the
Director, such as a resolution of the
,board of directors of a corporation.
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e Coastal Zone Management
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ay require preparation of an
ientalJmpact Statement and
sion of EIS-related permit
s,,as provided in § 122.67(c).

Effect of a permit.
plicable to State programs, see
]). Except for Class lland I
[erUIC, and except for any
uent standards and
insimposed under section'307
1A for NPDES, compliance
rmit during its term constitutes
ce, for-purposes of
ent, with Subtitle C of RCRA,
SWDA, sections 301, 302, 306,
03, and 405 of CWA for
nd-sections 301, 307, and 403 of
404. However, a permit may be
=revoked.and reissued, or
d duringits term for cause as
n § § 122.15 and 122.16.
7i'cable to State programs, see
) Theissuanceof a permit
:onvey any property rights of
or any-exclusive privilege.
issuance of a permit does not
"anyimnjury -to persons or
ir invasion of other private
ny ififngement of Stateor
or regulations.

transfer of permits.
ible to State programs, see

sfersiby-modification. Except
'd in-paragraph (b) of this
permit may be transferred by
tee toa new owner or
nly if the permit has been
ir revoked-and reissued (under

§ 122.15(b)(2)), or a minor modification
made (under § 122.17(d)), to identify the
new-permittee and incorpQrate such
other requirements as may be necessary
under the appropriate Act.

(b) Automatic transfers, As an
alternative totransfers under paragraph
(a) of this section, any NPDES permit or
UIC permit for a well not injecting
hazardous waste may be automatically
transferred to a new permittee if:

(1) The current permittee notifies the
Directoriat least 30 days in advance of
the proposed transfer date in paragraph
(b)(2) of this section;1 (2) Thexotice includes a written
agreement between the existing and
new permittees containing a specific
date for transfer of permit responsibility,
coverage, and liability between them
and, in the case of UIC permits, the
notice demonstrates that the financial
responsibility requirements of
§ 122.42(g) will'be met by the new
permittee; and

(3) The Director does not notify the
existing permittee and the proposed new
permittee of his or her Intent to modify
or revoke and reissue the permit. A
modification under this subparagraph
may also be a.minor modification under
§ 122.17. If this notice is not received,
the transfer is effective on the date
specified in the agreement mentioned In
paragraph (b)(2) of this section.

§ 122.15 Modification or revocation and
reissuance of permits.

(Applicable to State programs, see
§ 123.7).

When the Director receives any
information (for example, inspects the
facility, receives information submitted
by the permittee as required in the
permit (see § 122.7), receives a request
forimodification or revocation-and
reissuance under § 124.5, Di conducts a
review of the permit file) he or she may
determine whether or not one or more-of
the causes listedin paragraphs (a) and
(b) of this section for modification or
revocation and reissuance or both exist.
If'cause exists, theDirector may modify
or revoke and reissue the permit
acco dingly, subject to the limitations of
paragraph (c) of this section, and may
request an updated application If
necessary. When a permit Is modified,
only the conditions subject to
modification are reopened. If a permit is
revoked and reissued, the entire permit
is reopened and subject to revision and
the-permit isreissued for a new term.
See .§ 124.5(c)(2). If cause does not exist
under this section or § 122.17, the
Director shall not modify or revoke and
reissue the permit. If a permit
modification satisfies the criteria in
§ 122.17 for "minor modifications" the
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permit may be modified without a draft
permit or public review. Otherwise, a
draft permit must be prepared and other
procedures in Part 124 (or procedures of
an approved State program) followed.

(a) Causes for modification. The
following are causes for modification
but not revocation and reissuance of
permits. However, for Class II or I
wells under UIC, the following may be
causes for revocation and reissuance as
well as modification; and the following
may be causes for revocation and
reissuance as well as modification under
any program when the permittee
requests or agrees.

[1) Alterations. There are material and
substantial alterations or additions to
the permitted facility or activity which
occurred after permit issuance which
justify the application of permit
conditions that are different or absent in
the existing permit.

[Note.-For NPDES. certain reconstruction
activities may cause the new source
provisions of § 122.67 to be applicable.]

(2) Information. The Director has
received information. Permits other than
for UIC Class U and III wells may be
modified during their terms for this
cause only If the information was not
available at the time of permit issuance
(other than revised regulations,
guidance, or test methods) and would
have justified the application of
different permit conditions at the time of
issuance. For UIC area permits
§ 122.39), NPDES general permits

(§ 122.59) and 404 general permits
(§ 123.95) this cause shall include any
information indicating that cumulative
effects on the environment are
unacceptable.

(3] New reg ulations. The standards or
regulations on which the permit was
based have been changed by
promulgation of amended standards or
regulations or by judicial decision after
the permit was issued. Permits other
than for UIC Class 1I or III wells may be
modified during their terms for this
cause only as follows:

(i) For promulgation of amended
standards or regulations, when:

(A) The permit condition requested to
be modified was based on a
promulgated Part 260-266 (RCRA) or
Part 146 (UIC) regulation, or a
promulgated effluent limitation guideline
or EPA approved or promulgated water
quality standard (NPDES}; and

(B) EPA has revised, withdrawn, or
modified that portion of the regulation
or effluent limitation guideline on which
the permit condition was based, or has
approved a State action with regard to a
water quality standard on which the
permit condition was based; and

(C) A permittee requests modification
in accordance with § 124.5 within ninety
(90) days after Federal Register notice of
the action on which the request is based.

(ii) For judicial decisions, a court of
competent jurisdiction has remanded
and stayed E.PA promulgated
regulations or effluent limitation
guidelines, if the remand and stay
concern that portion of the regulations
or guidelines on which the permit
condition was based and a request is
filed by the permittee in accordance
with § 124.5 within ninety (90) days of
judicial remand.

(iii) For changes based upon modified
State certifications of NPDES permits,
see § 124.55(b).

(4) Compliance schedules. The
Director determines good cause exists
for modification of a compliance
schedule, such as an act of God, strike,
flood, or materials shortage or other
events over which the permittee has
little or no control and for which there is
no reasonably available remedy.
However, in no case shall an NPDES
compliance schedule be modified to
extend beyond an applicable CWA
statutory deadline. See also § 122.17(c)
(minor modifications) and paragraph
(a)(5)(xi) of this section (NPDES
innovative technology).

(5) For NPDES only, the Director may
modify a permit:

(i) When the permittee has filed a
request for a variance under CWA
sections 301(c), 301(g), 301(h), 301(i),
301(k), or 316(a), or for "fundamentally
different factors" within the time
specified in § 122.53, and the Director
processes the request under the
applicable provisions of §§ 124.61,
124.62, and 124.64.

(ii) When required to incorporate an
applicable 307(a) toxic effluent standard
or prohibition (see § 122.62(b)).

(iii) When required by the "reopener"
conditions in a permit, which are
established in the permit under
§ 122.62(b) (for CWA toxic effluent
limitations) or 40 CFR § 403.10(e)
(pretreatment program).

(iv) Upon request of a permittee who
qualifies for effluent limitations on a net
basis under § 122.63(h).

(v] When a discharger Is no longer
eligible for net limitations, as provided
in § 122.63(h)(1)(ii)(B).

(vi) As necessary under 40 CFR
§ 403.8(e) (compliance schedule for
development of pretreatment program).

(vii) Upon failure of an approved State
to notify, as required by section
402(b)(3), another State whose waters
may be affected by a discharge from the
approved State.

(viii) When the level of discharge of
any pollutant which is not limited in the

permit exceeds the level which can be
achieved by the technology-based
treatment requirements appropriate to
the permittee under § 125.3(c).

(ix) When the permittee begins or
expects to begin to use or manufacture
as an intermediate or final product or
byproduct any toxic pollutant which
was not reported in the permit
application under § 122.53(d)(9).

(x) To establish a "notification level"
as provided in § 122.62(fo.

(xi) To modify a schedule of
compliance to reflect the time lost
during construction of an innovative or
alternative facility, in the case of a
POTW which has received a grant under
section 202(a)(3) of CWA for 100% of the
costs to modify or replace facilities
constructed with a grant for innovative
and alternative wastewater technology
under section 202(a)(2). In no case shall
the compliance schedule be modified to
extend beyond an applicable CWA
statutory deadline for compliance.

(6) For 404 only. the Director shall
modify a permit to reflect toxic effluent
standards or prohibitions or water
quality standards, under the "reopener"
condition of § 123.97(g).

(b) Causes for modification or
revocation and reissuance. The
following are causes to modify or,
alternatively, revoke and reissue a
permit:

(1) Cause exists for termination under
§ 122.16, and the Director determines
that modification or revocation and
reissuance is appropriate.

(2) The Director has received
notification (as required in the permit.
see § 122.17(1)(3)) of a proposed transfer
of the permit. A permit also may be
modified to reflect a transfer after the
effective date of an automatic transfer
(§ 122.14(b)) but will not be revoked and
reissued aft& the effectivezdate of the
transfer except upon the request of the
new permittee.

(c) Facility siting. For RCRA and UIC,
suitability of the facility location will
not be considered at the time of permit
modification or revocation and
reissuance unless new information or
standards indicate that a threat to
human health or the environment exists
which was unknown at the time of
permit issuance.

§ 122.16 Termination of permits.
(Applicable to State programs, see

§ 122.7.)
(a) The following are causes for

terminating a permit during its term, or
for denying a permit renewal
application:

(1) Noncompliance by the permittee
with any condition of the permit;

33429



Federal Register / Vol. 45, No. 98 / Monday, May 19i 1980 /.Rules and Regulations

(2) The permittee's failure in the
aoplication or during the permit
'issuance process to-disclose fully all
relevant facts, or the permittee's
misrepresentation of any-relevant farts
at any time; or

(3) A determination that the permitted
activity endangers human health or the
environment and can orly be regulated
to acceptable levels by permit
modification or termination.

(4) For NPDES and 404.only, permits
may be modified or terminated when
there is.a change in any condition that
requires either a temporary or a
permanent reduction or elimination of
any discharge controlled byihe permit
(for example, plant closure or
termination of discharge by connection
to a POTW).

(b) ,The.Director shall follow the
applicable procedures in Part 124 or
State procedures in terminating any
RCRA, UIC, NPDES, or 404 permit'under
this section.

§ 122.17 Minor modifications of permits.
Upon the consent of the permittee, the

Director may modify a permit to make
the corrections or-allowances for
changes in the permitted activity listed
in this section, without following the
procedures of Part 124. Any permit
modification not processed asma minor
modification under this section must be
made for cause and with Pirt 124 draft
permit and public notice as required in
§ 122.15. Minor modifications may only:

(a) Correct typographical errors;
(b) Require more frequent monitoring

or reporting by the permittee;
(c) Change~an interim compliance datE

in a.schedule of compliance, provided-
the new date is not more than '120 days
after the date specified in the existing
permitand does not interfere with
attainment of the final compliance dafe
requirement; or

(d) Allow for a change in ownership
or operational control of a facility wherE
the Director determines. that no other
change in the permit is necessary,
provided that a written agreement
containinga specific date for-transfer of
permit xrsponsibility, coverage,'aid
liability-between the current and new
permittees has been:submitted to 'the
Director.

(e) For RCRA only, change the lists of
facility emergencycoordinators or
equipmentin the permit's contingency-
plan.

(f) For UIC only;
(1) Change quantities or types of

fluids injected which are within the
capacity of the facilityas permitted and,
in the judgment of the Director, after
reviewinginformation'required under
§ § 146.16;-146.26 and,146.36, -would not

interfere with the operation of the
facility or its ability to meet conditions
prescribed in the permit, and would not
"changelts classification.

(2J Change construction requirements
approved by the Director pursuant to
§ 122.42(a) (establishing UIC permit
conditions), provided that any such
alteration shall comply with Jhe
requirements of this Part and Part 146.

(g) For NPDES only,
(1).Change the constructionn:cliedule

fora discharger which is a new source.
No such change shall affect a
discharger's obligation to have all
pollution control equipment installed
and in operation prior to discharge
under § 122.66.
(2) Delete a point-source.oitfall when

the discharge from that ouffall is'
terminated and does notresult in
discharge of pollutants from other
outfalls except in accordance -with
permit limits.

(h) For-404 only, extend the term of a
State section 404permit, so~long as the
modification does not extend the term of
the permit beyond 5 years from its
original effective date.
§ 122.18 Noncompliance and program
reporting by the Director.

'{Applicable to State programs, see
§ 123.7.)

TheDirector shall prepare guarterly
and annualreports as detaileilbelow.
Whenthe State is the pernift-issuing
authority, the State'Directorihall submit
any reports required under this section
to the Regional Administrator.'When
EPA is thepermit-issuingaufhofify, the -
Regional Administrator shall submit any
report required under this settion to
EPA.Headquarters. Forpurposes of this
section only, RCRA permittees shall
include RCRA-interim-status facilities,
when appropriate. ,

(a) Quarterly reports forRC-RA, UIC,
andNPDES. The Director.shall submit
quarterlynarrative reports Tormajor
facilities-as follows:

(1) Format.-The report shall use the
following format:

(i) Provide separate lists for RCRA,
UIC, and NPDES permittees: the NPDES
permnittees shall be further
subcategorized as non-POTWs, POTWs,
and Federalpermittes;

(ii) Forfacilities.oractivities-with
permits-under-more tIhan.omniprogram,
provide an additionallist combining
information onnoncomp'liance -for each
such facility,
, (iii) Alphabetize eachlist bypermittee

.name. When two or more permittees
have the same name, the-lowest permit
number shall be-entered first,

(iv) For each entry on a list,-include
the-following information in the
tollowing order:

(A) Name, location, and permit
number of the noncomplying'permittee.

(B) A brief description and date of
each instance of noncompliance for that
permittee. Instances of noncompliance
may include one or more of the kinds set
forth in paragraph (a)(2) of this section.
When a permittee has noncompliance Of
more than one kind under a single
program, combine the information into a
single entry for each such permittee.

(C) The date(s and a brief description
of the action(s) taken by the Director to
ensure compliance.

(D) Status of the'instance(s) of
noncompliance with-the date.of the
review of the status or the date of
resolution.

(E) Any details which tend to explain
or mitigate the instance(s) of
noncompliance.

(2) Instances of noncompliance to he
reported. Any instances of
noncompliance within the following
categories shall be-reported In
successive reports until the
noncompliance is reported as resolved.
Once noncompliance is reported as
resolved it need not appearin
subsequent reports.

(i) Failure to complete construction
elements. When the permittee'has failed
to complete, by the date specified In the
permit, an element of a compliance
schedule involving either planning for
construction (for example, award of a
contract, preliminary plans), or a
construction step (for example, begin
construction, attainoperation level); and
the permittee has not returned to
compliance by accomplishing the
required element of the schedule within
30 days from the date a compliance
schedule report is due under the permit.

(ii) Modifications to schedules of
compliance. When a schedule of
compliance in the permit has been
modified under § § 122.15 or 122.17
because of the permittee's
noncompliance.

(iii) Failure to complete or provide
compliance schedule or monitoring
reports. When the permittee has failed
to complete orprovide a report required
in a permit compliance schedule (for
example, progress report or notice of

-noncompliance or compliance) or a
monitoring xeport; and the permittee has
not submitted the complete report
within 30 days from the datelt is dua
under the permitfor compliance
schedules, or from the date specified In
the-permit formonitoring reports.

1(iv) Deficient reports. When the
-required reports provided by the
permittee-are so deficient as to cause

III • I' ---
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misunderstanding by the Director and
thus impede the review of the status of
compliance.

(v] Noncompliance with other permit
requirements.* ancompliance shall be
reported in thnfollowing circumstances:

(A] Whenever the permittee has
violated a permit requirement (other.
than reported under paragraphs (a)(2) (i)
or (ii) of this section), and has not
returned to compliance within 45 days
from the date reporting of
noncompliance was due under the
permit; or

(B) When the Director determines that
a pattern of noncompliance exists for a
major facility permittee over the most
recent four consecutive reporting
periods. (ForANDES only, this pattern
of noncompliance is based on violations
of monthly averages and excludes
parameters where there is continuous
monitoring.) This pattern includes any
violation of the same requirement in two
consecutive reporting periods, and any
violation of one or more requirements in
each of four consecutive reporting
periods; or

(C] When the Director determines
significant pefmit noncompliance or
other significdnt event has occurred,
such as a -disciarge of a toxic or
hazardous substance by an NPDES
facility, a fire or explosion at an RCRA
facility, or migration of fluids into a
UsDW.

(vi) All other. Statistical information
shall be reported quarterly on all other
instances of noncompliance by major
facilities with permit requirements not
otherwise reported under paragraph (a)
of this section.

(3) ForRCRA only, the Director shall
submit, in a manner and form prescribed
by the Administrator, quarterly reports
concerning noncompliance by
transporters (for example,
recordkeeping requirements), and by
generators that send their wastes to off-
site treatment, storage, or disposal
facilities.

(b] QuarterIy reports for State 404
programs. The Director shall submit
noncompliance reports for section 404
discharges specified under
§ 123.6(f(1](i) (A)-(E) containing the
following information:

(1) Name, location, and permit number
of each noncomplying permittee;

(2) A brief description and date of
each instance of noncompliance, which
should include the following:

(i) Any unauthorized discharges of
dredged or fill material subject to the
State's jurisdiction or any
noncompliance with permit conditions;
and

(ii) A description of investigations
conducted and of any enforcement
actions taken or contemplated.

(c) Annual reports for RCRA, UIC,
and NPDES.

(1) Annual noncompliance report.
Statistical reports shall be submitted by
the Director on nonmajor RCRA, UIC.
and NPDES permittees indicating the
total number reviewed, the number of
noncomplying nonmajor permittees, the
number of enforcement actions, and
number of permit modifications
extending compliance deadlines. The
statistical information shall be
organized to follow the types of
noncompliance listed in paragraph (a) of
this section.

(2) For NPDES only, a separate list of
normajor discharges which are one or
more years behind in construction
phases of the compliance schedule shall
also be submitted in alphabetical order
by name and permit number.

(3] ForRCRA only, in addition to the
annual noncompliance report, the
Director shall prepare a "program
report" which contains information (in a
manner and form prescribed by the
Administrator) on generators and
ransporters; the permit status of

regulated facilities; and summary
information on the quantities and types
of hazardous wastes generated,
transported, stored, treated, and
disposed during the preceding year. This
summary information shall be reported
according to EPA characteristics and
lists of hazardous wastes at 40 CFR Part
261.

(4) For State-administered UIC
programs only, in addition to the annual
noncompliance report, the State Director
shall.

(i) Submit each year a program report
to the Administrator (in a manner and
form prescribed by the Administrator)
consisting of-

(A) A detailed description of the
State's implementation of its program;

(B) Suggested changes if any to the
program description (see § 123.4()
which are necessary to more accurately
reflect the State's progress in issuing
permits;

(C) An updated inventory of active
underground injection operations in the
State.

(ii) In addition to complying with the
requirements of paragraph (c)(4)(i] of
this section the State Director shall
provide the Administrator within 3
months of the completion of the second
full year of State operation of the UIC
program a supplemental report
containing the information required in 40
CFR Part 146 on corrective actions taken
by operators of new Class 11 wells based
upon these regulations.

(d) Annual reports for State 404
programs. The State Director shall
submit to the Regional Administrator an
annual report assessing the cumulative
impacts of the State's permit program on
the integrity of State regulated waters.
This report shall include:

(1) The number and nature of
individual permits issued by the State
during the year. This should include the
locations and types of water bodies
where permitted activities are sited (for
example, wetlands, rivers, lakes, and
other categories which the Director and
Regional Administrator may establish);

(2) The number of acres of each of the
categories of waters in paragraph (d(l)
of this section which were filled or
which received any discharge or
dredged material during the year (either
by authorized or known unauthorized
activities);

(3) The number and nature of permit
applications denied; and permits
modified, revoked and reissued, or
terminated during the year.

(4) The number and nature of permits
Issued under emergency conditions, as
provided in § 123.96;

(5) The approximate number of
persons in the State discharging dredged
or fill material under general permits
and an estimate of the cumulative
impacts of these activities.
(e) Schedule.
(1) For all quarterly reports. On the

last working day of May, August,
November, and February, the State
Director shall submit to the Regional
Administrator information concerning
noncompliance with RCRA, UIC,
NPDES, and State 404 permit
requirements by major dischargers (or
for 404, other dischargers specified
under § 123.6(f)(1){i)(A)-[E]) in the State
in accordance with the following
schedule. The Regional Administrator
shall prepare and submit information for
EPA-issued permits to EPA
Headiquarters in accordance with the
same schedule:
Quarters Covered by Reports on Noncomptwr

by Major Dischargem
[Dm kir wewion of repofsl

J&VtAy. F i wy. ad March May'31
" .~i &- A,%g 3

Octber NcvmbM. Om uer Fk. 25'
1 Rpct ,mut be wnud ee lo~ to i pb W rapeo-

bon " opr on fa5 dab

(2) For all ann ual reports. The period
for annual reports shall be for the
calendar year ending December 31, with
reports completed and available to the
public no more than 60 days later.

§ 122.19 Confldentiality of infornmatioL
(a) In accordance with 40 CFR Part 2,

any information submitted to EPA
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pursuant to these regulations may be
claimed as confidential by the submitter.
Any such claim must be asserted at the
time of submission in the manner
prescribed on the application form or
instructions or, in the case of other
submissions, by stamping the words'
"confidential business information" on
each page containing such information.
If no claim is made at the time of
submission, EPA may make the
information available to the public
without further notice. If a claim is
asserted, the information will be treated
in accordance with the procedures in 40
CFR Part 2 (Public Information).

(b) (Applicable to State programs, see
§ 123.7.) Claims of confidentiality for the
following information will be denied:

(1) The name and address of any
permit applicant or permittee;

(2) For UIC permits, information
which deals with the existence, absence,
or level of contaminants'in drinking
water;

(3] For NPDES permits, permit
applications and permits; and

(4) For NPDES and,404 permits,
effluent data.

(c) (Applicable to State programs, see
§ 123.7.) For NPDES only, information -

required by NPDES application forms
provided by the Director under § § 122.4
and 122.53 may not be claimed
confidential. This includes information
submitted on the forms -themselves and
any attachments used to supply
information required by the forms.

(d) (Applicable to State programs, see
§ 122.7.) For RCRA only,

(1) Claims or confidentiality for permit
application information must be -
substantiated at the time the application
is submitted and in the manner
prescribed in the application
instructions.

(2) If a submitter does not provide
substantiation, theDirector will notify it
by certified mail of the requirement to
do so. If the Director does not receive
the substantiation within 10 days after
the submitter receives the notice, the
Director shall place the finsubstantiated
information in the public file. -

SubpartB-Additional Requirements
for Hazardous Waste Programs Under
the Resource Conservation and
Recovery Act

§ 122.21 Purpose and scope of Subpart B.

(a) Content of Subpart B. The
regulations in this Subpart set forth the
specific requirements for the RCRA
permit program. They apply to EPA, and
to approved States to the extent set
forth ih Part 123. Sections of this
Subpart which are applicable to States

are indicated at the section headings as
follows: (Applicable to State RCRA
programs, see § 123.7). The regulations
in this Subpart supplement the
requirements in Part 122, Subpart A,
which contains requirements for all
programs.

(b) Authority for this Subpart and
other RCRA Subtitle C Regulations.

(1) Section 3001 of RCRA requires
EPA.(i) to establish criteria for
identifying the characteristics of
hazardous waste and for listing
hazardous waste, and (ii) using those
criteria to identify the characteristics of
hazardous waste and list particular
wastes considered to be hazardous.

(2) Section 3002 of RCRA requires
EPA to establish standards applicable to
generators of hazardous waste. Section
3002 also requires establishment of a
manifest system to assure that
hazardous waste which is transported
off-site goes to a permitted treatment, -

st6rage, or disposal facility.
(3) Section 3003 of RCRA requires

EPA to establish standards applicable to
- transporters of hazardous waste.

(4) Section 3004 of RCRA iequires
EPA to establish standards for the
location, design, construction,
monitoring, and operation of hazardous

waste treatment, storage, and disposal
facilities.

(5) Section 3005 of RCRA requires
EPA to publish regulations requiring
each person owning or operating a
hazardous waste treatment, storage, or
disposal facility to obtain a RCRA
permit.

(6) Section 3006 of RCRA requires
EPA to publish guidelines to assist
States in developing hazardous waste
management programs.

(7) Section 3010 of RCRA requires any
person who generates or transports
hazardous waste, or who owns or
operates a facility for the treatment,
storage, or disposal of hazardous waste,
to notify EPA (or States having
approved hazardous waste programs
under section 3006 of RCRA) of such
activity within 0 days of the -
promulgation or revision of regulations
under section 3001 of RCRA. Section
3010 provides that no hazardous waste
subject to regulations under Subtitle C
of RCRA may be transported, treated, -

stored, or disposed of unless the
required notification has been given,

(8) The following chart indicates
where the regulations for sections 3001
through 3006 and the public notice for
section 3010 appear in the Federal
Register.

Section of RCRA Coverage Final regulation Location

Subtitle-C ............................. Overvew and definitions.... 40 CFR Part 260 .................... 45 FR 12724: Fob, 20, 1900:
and (45 FR -.

3001 .. . -. ....... ...... Identification and listing of- 40 CFA Part 261.........i- FR - 1
hazardous waste.

3002 ................................. Generators of hazardous 40 CFR Part 262 ................... 45 FR 12724, Feb. 20, WO0,
waste.

3003 ......................... Transporters of hazardous 40 CFR Part 263 .......... 45 FR 12737, Feb. 26, 1980,
waste.

3004 ............................ ......... Standards for HWM facilities. 40 CF Parts 264, 265, and E- FR -
266.

3005 ....................................... Permit requirements for 40 CF Parts 122 and 124., These regulations.
HWM facilities.

3006 ............................ Guidelines for State 40 CFR Part 123 ..................... These regulations,
programs.

3010 ................... Preliminaryinotificaton of HW (Public Notice) ......................... 45 FR 12746, Feb 26, 1900,
activity.

(c) Overview of the RCRA Pimit
Program. Not later than 90 days after the
promulgation or revision of regulations
in-40 CFR Part 261 (identifying and
listing hazardous wastes) all generators
and transporters of hazardous waste,-
and all owners or operators of
hazardous waste treatment, storage, or
disposal facilities must file a notification
of that activity under section 3010. Six
months after the initial promulgation of
the Part 261 regulations, treatment,
storage; or disposal of hazardous waste
by any person who has not applied for
or received a RCRA permit is prohibited.
A RCRA permit application consists of
two parts, Part A (see § 122.24) and Part
B (see § 122.25). For "existing HWM
facilities," the requirement to submit an
application is satisfied by submitting
only Part A of the permit application

until the date the Director sets for
submitting Part B of the application.
(Part A consists of Forms 1 and 3 of the
Consolidated Permit Application
Forms.) Timely submission of both
notification under section 3010 and Part
A qualifies owners and operators of
"existing HWM facilities for interim
status under section 3005(e) of RCRA.
Facility owners and operators with
interim status are treated as having
been issued a permit until EPA or a
State with interim authorization for
Phase II or final authorization under
Part 123 makes a final determination on
the permit application. Facility owners
and operators with interim status must
comply with interim status standards
set forth at 40 CFR Part 205 or with the
equivalent provisions of a State program
which has received interim or final
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authorization under Part 123. Facility
owners and operators with interim
status are not relieved from complying
with other State requirements. For
existing HWM facilities the Director
shall set a date, giving at least six
months notice,.for submission of Part B
of the application. There is no form for
Part B of the application; rather, Part B
must be submitted in narrative form and
contain the information set forth at
§ 122.25. Owners or operators of new
HWM facilities must submit Part A and
Part B of the permit application at least
180 days before physical construction is
expected to commence.

(d) Scope of the RCRA pe~nit
requirement. RCRA requires a permit for
the "treatment," "storage," or "disposal"
of any "hazardous waste" as identified
or listed in 40 CFR Part 281. The terms
"treatment," "storage," "disposal," and
"hazardous waste" are defined in
§ 122.3.

(1) Specific inclusions (applicable to
State RCRA programs, see § 123.7).
Owners and operators of certain
facilities require RCRA permits as well
as permits under other programs for
certain aspects of the facility operation.
RCRA permits are required for.

(i] Injection wells that dispose of
hazardous waste, and associated
surface facilities that treat, store, or
dispose of hazardous waste. (See
§ 122.30.] However, the owner and
operator with a UIC permit in a State
with an approved or promulgated 0IC
program, will be deemed to have a
RCRA permit for the injection well itself
if they comply with the requirements of
§ 122.20(b) (permit by rule for injection
wells].

(ii] Treatment, storage, or disposal of
hazardous waste at facilities requiring
an NPDES permit. However, the owner
and operator of a publicly owned
treatment works receiving hazardous
waste will be deemed to have a RCRA
permit for that waste if they comply
with the requirements of § 122.26(c)
(permit by rule for POTWs).

(iii) Bages or vessels that dispose of
hazardous waste by ocean disposal and
onshore hazardous waste treatment or
storage facilities associated with an
ocean-disposal operation. However, the
owner and operator will be deemed to
have a RCRA permit for ocean disposal
from the barge or vessel itself if they
comply with the requirements of
§ 122.26(a) (permit by rule for ocean
disposal barges and vessels).

(2) Specific exclusions. The following
persons are among those who are not
required to obtain a RCRA permit-

(i) Generators who accumulate
hazardous waste on-site for less than 90
days, as provided in 40 CFR § 262.34.

(ii) Farmers who dispose of hazardous
waste pesticides from their own use as
provided in 40 CFR § 282.51.

(iii) Persons who own or operate
facilities solely for the treatment,
storage, or disposal of hazardous waste
excluded from regulations under this
Part by 40 CFR § 261.4 or § 261.5 (small
generator exemption).

(iv) Owners or operators of totally
enclosed treatment facilities as defined
in 40 CFR § 260.10.

(v) Owners or operators of totally
enclosed treatment facilities as defined
in 40 CFR 1 260.10.

§ 122.22 Appication for a permit.
(Applicable to State RCRA programs.

see § 123.7.)
(a) Existing HWMfacilities. (1) Not

later than six months after the first
promulgation of regulations in 40 CFR
Part 281 listing and identifying
hazardous wastes, all owners and
operators of existing hazardous waqte
treatment, storage, or disposal facilities
must submit Part A of their permit
application with the Regional
Administrator.

(2) At any time after promulgation of
Phase H the owner and operator of an
existing HWM facility may be required
to submit Part B of their permit
application. The State Director may
require submission of Part B (or
equivalent completion of the State
RCRA application process] if the State
in which the facility is located has
received interim authorization for Phase
II or final authorization; if not, the
Regional Administrator may require
submission of Part B. Any owner or
operator shall be allowed at least six
months from the date of request to
submit Part B of the application. Any
owner or operator of an existing HWM
facility may voluntarily submit Part B of
the application at any time.

(3) Failure to furnish a requested Part
B application on time, or to furnish in
full the information required by the Part
B application, is grounds for termination
of interim status under Part 124.

(b) New HWM Facilities. (1) No
person shall begin physical construction
on a new HWM facility without having
submitted Part A and Part B of its permit
application and received a finally
effective RCRA permit

(2) An application for a permit for a
new HWM facility (including both Part
A and Part B) may be filed any time
after promulgation of Phase IL The
application shall be filed with the
Regional Administrator if at the time of
application the State in which the new
IAM facility is proposed to be located
has not received interim authorization
for Phase I1 or final authorization:

otherwise it shall be filed with the State
Director. All applications must be
submitted at least 180 days before
physical construction is expected to
commence.

Cc) Updating permit applications. (1) If
any owner or operator of a HWM
facility has filed Part A of a permit
application and has not yet filed Part B,
the owner or operator shall file an
amended Part A application:

(i) With the Regional Administrator, if
the facility is located in a State which
has not obtained interim authorization
for Phase II or final authorization, within
six months after the promulgation of
revised regulations under Part 261 listing
or identifying additional hazardous
wastes, if the facility is treating, storing.
or disposing of any of those newly listed
or identified wastes.

[Note.--EPA intends to promulgate
regulations in June of 1960 listing or
designating additional wastes beyond those
listed or designated in its initial promulgation
of Part 261. The wastes to be listed or
designated in June axe set forth in an
Appendix to the initial promulgation. EPA
encourages facilities applying for interim
status before that second set of wastes is
actually published to list or designate any of
the wastes In that set which they are treating,
storing, or disposing of, That will avoid the
need to extensively update the Part A
application when the June 19W promulgation
occurs.

(ii) With the State Director, if the
facility is located in a State which has
obtained Phase 1I interim authorization
or final authorization no later than the
effective date of regulatory provisions
listing or designating wastes as
hazardous in that State in addition to
those listed or designated under the
previously approved State program, if
the facility is treating, storing, or
disposing of any of those newly listed or
designated wastes; or

(iii) As necessary to comply with
provisions of § 122.23 for changes during
interim status or the analogous
provisions of a State program approved
for final authorization or interim
authorizaton for Phase II. Revised Part
A applications necessary to comply with
the provisions of § 122.23 shall be filed
with the Regional Administrator if the
State in which the facility in question is
located does not have Phase 11 interim
authorization or final authorization;
otherwise it shall be filed with the State
Director.

(2) The owner or operator of a facility
who fails to comply with the updating
requirements of paragraph (c)(1) of this
section does not receive interim status
as to the wastes not covered by duly
filed Part A applications.
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(d) Reapplications. Any HWM facility
with an effective permit shall submit a
new application at least 180 days before
the expiration date of the effective
permit, unless permission for a later
date has been granted by the Director.
(The Director shall not grant permission
for applications to be submitted later
than the expiration date of the existing
permit.)

/§ 122.23 Interim status.
(a) Qualifying for interim status. Any

person who owns or operates an
"existing HWM facility" shall have
interim status and shall be treated as
having been issued a permit to the
extent he or she has:

(1) Notified the Administrator within
90 days from the promulgation or
revision of Part 261 as required in
Section 3010 of RCRA (this may be
done by completing EPA-form 8700-12);
and

(2) Complied with the requirements of
§ 122.22 (a) and (c) governing
submission of Part A applications;

(3) When-EPA determines .on
examination or reexamination of a Part
A application that it fails to meet the
standards of these regulations, it may
notify the owner or operatorlthat the
application is deficient and that the
owner or operator is therefore not
entitled to interim status. The owner or
operator will then be subject to EPA
enforcement for operating without a
permit.

(b) Coverage. During the interim
status period the facility shall not:

(1) Treat, store, or dispose of
hazardous waste not specified in Part A
of the permit application;

(2) Employ processes not specified in
Part A of the permit application; or

(3) Exceed the design capacities
specified in Part A of the permit
application.

(c) Changes during interim status. (1)
New hazardous wastes not previously
identified in Part A of the permit
application may be treated, stored, or
disposed-of at a facility if the owner or
operator submits a revised Part A permi
application prior to such a change;

(2) Increases in the design capacity of
processes used at a facility may be
made if the owner or operator submits a
revised Part A permit application prior
to such a change (along with a
justification explaining the need for the
change) and the Director approves the
change because of a lack of available
treatment; storage, or disposal capacity
at other hazardous waste management
facilities;

(3) Changes in the processes for the
treatment, storage, or disposal of
hazardous waste may be made at a

facility or additional processes may be
added if the owner or operator submits
a revised Part A permit application prior
to such a change (along with a
justification explaining the need for the
change) and the Director approves the
change because:

(i) It is necessary to prevent a threat
to human health or the environment
because of an emergency situation, or

(ii) It is necessary to comply with
Federal regulations (including the
interim status standards at 40 CFR Part
265) or State or local laws.

(4) Changes in the ownership or
operational control of a facility may be
made if the new owner or operator
submits a revised Part A permit
application no later than 90 days prior to
the scheduled change. When a transfer
of ownership or operational control of a
facility occurs, the old owner or
operator shall comply with the
requirements of 40 CFR Part 265,
Subpart H (financial requirements), until
the new owner or operator has
demonstrated to the Director that it is
complying with that Subpart. All other
interim status duties are transferred
effective immediately upon the date of
the change of ownership or operational
control of the facility. Upon
demonstration to the Directorby the
new owner or operator of compliance
with that Subpart, the Director shall
notify the old owner or operator in
writing that it no longer needs to comply
with that Part as of the date of
demonstrati6n.

(5) In no event shall changes be made
to an HWM facility during interim status
which amount to reconstruction of the
facility. Reconstruction occurs when the
capital investment in the changes to the
facility exceeds fifty percent of the
capital cost of a comparable entirely
new HWM facility.

(d) Interim status standards. During
interim status, owners or operators shall
comply with the interim status
standards at 40 CFR Part 265.

(e) Grounds for termination of interim
status. Interim status terminates when:

t (1) Final administrative disposition of
a permit application is made; or

(2) Interim status is terminated as
provided in § 122.22(a)(3).

§ 122.24 Contents of Part A.
I (Applicable to State RCRA programs,

see § 123.7.)
In addition to the information in

§ 122.4(d), Part A of the RCRA
application shall include the following
information:

(a) The latitude and longitude of the
facility.

(b) The name, address, and telephone
number of the owner of the facility..

(c) An indication of whether the
facility is new or existing and whether It

'is a first or revised application,
(d) For existing facilities, a scale

drawing of the facility showing the
location of all past, present, and future
treatment, storage, and disposal areas.

(e) For existing facilities, photographs
of the facility clearly delineating all
existing structures; existing treatment,
storage, and disposal areas; and sites of
future treatment, storage, and disposal
areas.

(f] A description of the processes to be
used for treating, storing, and disposing
of hazardous waste, and the design
capacity of these items,

(g) A specification of the hazardous
wastes listed or designated under 40
CFR Part 261 to be treated, stored, or
disposed at the facility, an estimate of
the quantity of such wastes to be
treated, stored, or disposed annually,
and a general description of the
processes to be used for such wastes,.

§ 122.25 Contents of Part B.
(Applicable to State RCRA programs,

see § 123.7.)
Part B of the RCRA application

includes the following:
-(a) General information requirements,

The following information is required for
all facilities:

(1) A general description of the
facility.

(2) Chemical and physical analyses of
the hazardous wastes to be handled at
the facility. At a minimum, these
analyses shall contain all the
information which must be known to
treat, store, or dispose of the wastes In
accordance with Part 264.

(3) A copy of the waste analysis plan
required by § 264.13(b) and, if
applicable, § 264.13(c).

(4) A description of the security
procedures and equipment required by
§ 264.14, or a justification demonstrating
the'reasons for requesting a waiver of
this requirement.

(5) A copy of the general inspection
schedule required by § 264,15(b).

(6) A justification of any request for a
waiver(s) of the preparedness and
prevention requirements of § 264.30,

(7) A copy of the contingency plan
required by Part 264, Subpart D.

(8) A description of procedures,
-structures, or equipment used at the

facility to,
(i) Prevent uncontrolled reaction of

incompatible wastes (for example,
procedures to avoid fires, explosions, or
toxic gases)..

(ii) Prevent hazards in unloading
operations (for example, ramps, special
forklifts).

. Ill II
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(iii) Prevent runoff from hazardous
waste handling areas to other areas of
the facility or environment, or to prevent
flooding (for example, berms, dikes,
trenches).

(iv) Prevent contamination of water
supplies.

(v] Mitigate effects of equipment
failure and power outages.

(vi) Prevent undue exposure of
personnel to hazardous waste (for
example, protective clothing).

(9) Traffic pattern, volume and control
(for example, show turns across traffic
lanes, and stacking lanes (if
appropriate); provide access road
surfacing and load bearing capacity;,
show traffic control signals; provide
estimates of traffic volume (number,
types of vehicles)).

b. [Reserved.]
lNote-The requirements set forth in

§ 122.25(a) reflect those permit application
requirements related to the initial
promulgation of Part 264. Additional permit
application requirements including specific
design and operating data, financial plans.
and site engineering information will be
promulgated when the remaining portions of
Part 264 are promulgated.]

§ 122.26 Permits by rule.
(Applicable to State RCRA programs,

see § 123.7.)
Notwithstanding-any other provision

of this Part or Part 124, the following
shall be deemed to have a RCRA permit
if the conditions listed are met:

(a) Ocean disposal barges or vessels.
The owner or operator of a barge or
other vessel which accepts hazardous
waste for ocean disposal, if the owner or
operator.

(1) Has a permit for ocean dumping
issued under 40 CFR Part 220 (Ocean
Dumping, authorized by the Marine
Protection, Research, and Sanctuaries
Act, as amended, 33 U.S.C. § 1420
et seq.);

(2) Complies with the conditions of
that permit, and

(3) Complies with the following
hazardous waste regulations:

(i) 40 CFR § 264.11, Identification
number

(ii) 40 CFR § 264.71, Use of manifest
system;

(iii) 40 CFR § 264.72, Manifest
discrepancies;

(iv) 40 CFR § 264.73(a) and (b)(1),
Operating record;

(v) 40 CFR § 264.75, Annual report;
and

(vi) 40 CFR § 264.76, Unmanifested
waste report.

(b) Injection wells. The owner or
operator of an injection well disposing
of hazardous waste, if the owner or
operator

(1] Has a permit for underground
injection issued under Part 122, Subpart
C or Part 123, Subpart C; and

(2) Complies with the conditions of
that permit and the requirements of
§ 122.45 (requirements for wells
managing hazardous waste).

(c) Publicly owned treatment works.
The owner or operator of a POTW
which accepts for treatment hazardous
waste, if the owner or operator.

(1) Has an NPDES permit-
(2) Complies with the conditions of

that permit; and
(3) Complies with the following

regulations:
(i) 40 CFR § 264.11, Identification

number,
(ii) 40 CFR § 264.71, Use of manifest

system;
(iii) 40 CFR § 2M4.72, Manifest

discrepancies;
(iv) 40 CFR § 264.73 (a) and (b)(1),

Operating record-
(v) 40 CFR § 264.75, Annual report;
(vi) 40 CFR § 264.76, Unmanifested

waste report; and
(4) If the waste meets all Federal,

State, and local pretreatment
requirements which would be applicable
to the waste if it were being discharged
int' the POTW through a sewer, pipe, or
similar conveyance.

I

§ 122.27 Emergency permits.
(Applicable to State RCRA programs,

see § 123.7.)
Notwithstanding any other provision

of this Part or Part 124, in the event the
Director finds an imminent and
substantial endangerment to human
health or the environment the Director
may issue a temporary emergency
permit to a facility to allow treatment,
storage, or disposal of hazardous waste
for a non-permitted facility or not
covered by the permit for a facility with
an effective permit. This emergency
permit:

(a) May be oral or written. If oral, it
shall be followed within five days by a
written emergency permit:

(b) Shall not exceed 90 days in
duration;

(c) Shall clearly specify the hazardous
wastes to be received, and the manner
and location of their treatment, storage,
or disposal;

(d) May be terminated by the Director
at any time without process if he or she
determines that termination is
appropriate to protect human health and
the environment;

(e) Shall be accompanied by a public
notice published under § 124.11(b)
including:

(1) Name and address of the office
granting the emergency authorization;

(2) Name and location of the
permitted HWM facility;

(3) A brief description of the wastes
involved,

(4) A brief description of the action
authorized and reasons for authorizing
it; and

(5) Duration of the emergency permit;
and

(f) Shall incorporate, to the extent
possible and not inconsistent with the
emergency situation, all applicable
requirements of this Part and 40 CFR
Parts 264 and 266.

§ 122.28 Additional conditions applicable
to all RCRA permits.

(Applicable to State RCRA programs,
see § 122.7.)

The following conditions, in addition
to those set forth in § 122.7, apply to all
RCRA permits:

(a) In addition to § 122.7(a) (duty to
comply): the permittee need not comply
with the conditions of this permit to the
extent and for the duration such
noncompliance is authorized in an
emergency permit. (See § 122.27.)

(b) In addition to § 122.701
(monitoring]: the permittee shall
maintain records from all ground
monitoring wells and associated
groundwater surface elevations, for the
active life of the facility, and for
disposal facilities for the post-closure
care period as well.

(c) In addition to § 122.7(1)(1) (notice
of planned changes): for a new HWM
facility, the permittee may not
commence treatment, storage, or
disposal of hazardous waste; and for a
facility being modified the permittee
may not treat, store, or dispose of
hazardous waste in-the modified portion
of the facility, until:

(1) The permittee has submitted to the
Director by certified mail or hand
delivery a letter signed by the permittee
and a registered professional engineer
stating that the facility has been
constructed or modified in compliance
with the permit; and

(2)(i) The Director has inspected the
modified or newly constructed facility
and finds it is in compliance with the
conditions of the permit; or

(ii) Within 15 days of the date of
submission of the letter in paragraph
(c)(1) of this section, the permittee has
not received notice from the Director of
his or her intent to inspect, prior
inspection is waived and the permittee
may commence treatment, storage, or
disposal of hazardous waste.

(d) The following shall be included as
information which must be reported
orally within 24 hours under § 122.7(1)(6]:

(1) Information concerning release of
any hazardous waste that may cause an
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endangerment to public drnkingwvaer
supplies.

(2) Any information owreleasenr
discharge of hazardous waste, orn!a.
fire or explosion from-a HWMacilt,
which could threaten the environment -or
human health outside the-facility. The
description of the occurrence.andits
cause shall include:

(i) Name, address, :and telephone
number of the owner nrmperator;

(ii) Name, address,.andt*ephnne
number of the facility;

(iii) Date, time, and type aTinciderit;
(iv) Name and quantity of material(s)

involved;
(v) The extent of injuries, ifTany;
(vi) An assessment of actual or

potential hazards to the environment
and human health outside thefa:cility,
where this is applicable; -and

(vii) Estimated quantity and
disposition of recovered mterialzflat
resulted from the incident.
The Director may waive the iveilay
written notice requiremefitiniavor-nTE
written report within fifteen days.

(e) The following reportsTegireaioy
Part 264 shall be submitted in addition
to those required by § 122.71lJ (reporting
requirements):

(1) Manifest discrepancyTeprt:i-fia
significant discrepancyin a manifestis
discovered, the OermitteeiustatteUmpt
to reconcile the discrepancy. If not
resolved within fifteen days, fhb
permittee must submitaletterreport
including a copy of the-manifesttofhe
Director. (See 40 CFR § 264.72.J

(2) Unmanifested waste report:must
be submitted to the Director wihin15
days of receipt of unmanifested waste.
(See § 264.76.)

(3) Annual report:'anannual report
must be submitted covefingffacility
activities during the previous -calendar
year. (See 40 CFR § 26475.)

(4) [Reserved.]
[Note.-The above reports are.requiredin

Part 264 as initially promulgated.Adaitional
reports will be required and addea to this
section when remaining portions of Part:264l
are-promulgated.]

§ 122.29 Establishing RCRApermit
conditions.

(Applicable to State RCRAprograms,
see § 123.7.)

In addition to the conditions
established under § 122.8(a], eachRCRA
permit shall include each of-the
applicable requirements.specifiedino40
CFR Parts 264 and 266.

§ 122.30 Interim permits for UIC wells.
(Applicable to State programs,:see

§ 123.7.)
The Director may issue a permit under

this Partto any Class I UIC wellfsee

§ 122.32] injectint hazardous wastes
withina tate TiniilchnoDICprogram
has been approvednrrbmuigated.Any
such permit smallapjyandinsure
compliance-wdth.a0lW icable
requirements-of .O4 ' Part 264,
Subpart R (RCRAU standards forveJls),
and shaillbelorta=imot:toaxceed
two years ,Nsu urpermit shalbe
issued afterapaurovalorpromdlgation -f
a UIC program in the State.Amypermit
under this section shallcontaina
conditionproviding that it will'terminate
upon final action bythe Directorainder a
UIC program-toissueorideny aUIC
permit for thefacility.

Subpart'C-Additional Requirements
for UIC Programs Under the Safe
Drinking Water Act

§ 122.31 Purpose andscop'of Subpart C.
(a) Content of Subpart C. The

regulations in hlifsSubpartzetlorthflft
specific requirements for-the'JIC
program.Thueypply loTEPA, and-to
approveilStates.to he det eUtorfh
in Part 123. Sections of this'Subpatt
which are appligble to Stalesmxe
indicated at the~setionaeadinga3
follows:' Ajplica51e toState7UIC
programs, see j§ 12373. .eregiimions,
in thisS ubpart -ae ampplemental to The
requirements in Part 122,suSbpartA,
which contains requirements for all
programs.

(b) Auithori{. 1) Secfion121-of
SDWA requires the Administratorto
promi4igte-regulationsestab1islhimgminimum equirements ?or'effenLve7UIC
programs.

(2) Section14226f.DWArequlres 1he
Admh-istratorttolistin~lhe Federal
Register 'eachiSale-or ,whichinlils
judgmeriltaState-ndergroundinjection
control-program nay'be mecessary to
assure tha-undergroufid jection vi
not endangerlrin-kingwatersources"
and to establislhbyTegulafion a-program
for EPA administration of UIC programs
in the absence ofan approved State
programinalstea State.

(3) Section 1423 nf'SDWAProvides
procedures 1for:EPAenforcementmofUIC
requirements where the State fails to
enforce lhosemxequirements.

(4) Section1431aurthorizes the
AdministrNtortot eaction to-prdtaet
the health of persons when a
contaminant,w lctlis:present inmr-may
enter.apUbic vaterxystem:nayresent
an imminent and substantial
endangermntao-lhe iealthtof-persons.

(5) Section 1445 of SDWA authorizes
the promulgationofregulationsiorxuch
recordkeepmg.reporing:and-monitoring
requirements "as the Administratormay
reasonablyyrequire. . -to assisthimin
establishig regulations under this title,"

and a '!riglt of entry and inspection to
determine nompliance with this title,
including tforlhis-purpose, inspection,.at
reasonable limes,Ixfrecords, files,
papers, processes, controls, and
facilities . ..."

(6) Section 1450 of SDWA authorizes
the Administrator "to-prescribe such
regulations as are necessary or
appropriate to-carry out his functions"
under SDWA.

(c) Overviewof he VTCprogram, A
UIC-programis necessary in uny-State
listedby -EPA under section 1422,of
SDWA. Because-all States have been
listed, allStates must submit n UIC
programVithin 270 days after the
effective -date of these rules and 40 CFR
Part 146, unless the Administrator grants
an extension, which can be for aperiod
not to exceed an additional 270 days,,If
a State falls tos ubmitanapprovblo
program,7EPk ,llesiblisha -program
for that State.Once -,program is
establizhed, SDWA-provides'fhnital
undergroundirjectionsinustedStates
are unlawlul .andsnuijectto penalties
unless authorized'byapermitoraxile,
This Subpart sets forth The-requirements
governing authorizations by permit or
rule and prohibits authorization of
certain lypes ofinjection. The technical
regulations governing these
authorizations.apviearn,401,CFR.Uart
146.

(dJ Scope vfhe,prmdt1orule
requirement. 2e :UIC permipt2rogram
regulates amderground injections by1five
classes ofvzMlls Iseed6minitioncof"',well
injection,"' § 22.3). he.fve rlasses of
wellsaresetforlhin 122,32.a1
owners or operators of these injection
wells must bea uthorized either by
permit or-ule by The Director. In
carrying nut themandate <of the SDWA,
this Subpartjrovides thatmo.Classl,I,
or I wellshallbeauthorzed bylpermit
or iule if it results in movement of fluid
into undergroundsourcesiof dri ldng
water CUSDWs) (§ 122.34). The technLical
requirements;ofPart 3_46,are designed to
insure that suchn~ovemetwillmot
occur. No lass wellshall.be
authorized by permit or rule If it results
in the presenceo6fanycontaminantin
'USDWs which may adversely affect 1the
health of persons (§122.3). Eiffing
Class IV wells which inject hazardous
waste directly into munderground
source of drinking water areto be
eliminated tovera period .ofix months
and new such Class IV wells are to be
prohibited "(§ 122:6).,Class V walls will
be inventoried and assessed and
regulatoryactionwillie establishedat
i later.date. 'In;theaneantime, ifremodial
action appears-necessary, an individual
permit may'be required (§ 122.37) or'thd
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Director must require remedial action or
closure by order (§ 122.34(c)). During
UIC program development, the Director
may identify aquifers and portions of
aquifers which are actual or potential
sources of drinking water (see § 123.4(g)
for State programs). This will provide an
aid to the Director in carrying out his or
her duty to protect all USDWs. An
aquifer is A USDW if it fits the
definition, even if it has not been
"identified." The Director may also
designate "exempted aquifers" using
criteria in Part 146. Such aquifers are
those which would otherwise qualify as
"underground sources of drinking
water" to be protected, but which have
no real potential to be used as drinking
water sources. Therefore they are not
USDWs. No aquifer is an "exempted
aquifer" until it has been affirmatively
designated under the procedures in
§ 122.35. Aquifers which do not fit the
definition of "underground sources of
drinking water" are not "exempted
aquifers." They are simply not subject to
the special protection afforded USDWs.

(1) Specific inclusions. The following
wells are included among those types of
injection activities which are covered by
the UIC regulations. (This list is not
intended to be exclusive but is for
clarification only.)

(i) Any injection well located on a
drilling platform inside a State's
territorial waters.

(ii) Any dug hole or well that is deeper
than its largest surface dimension,
where the principal function of the hole
is emplacement of fluids.

(iii) Any septic tank or cesspool used
by generators of hazardous waste, or by
owners or operators of hazardous waste
management facilities, to dispose of
fluids containing hazardous waste.

(iv) Any septic tank, cesspool, or other
well used by a multiple dwelling,
community, or Regional system for the
injection of wastes.

(2) Specific exclusions. The following
are not covered by these regulations:

(i) Injection wells located on a drilling
platform or other site that is beyond a
State's territorial waters.

(i) Individual or single family
residential waste disposal systems such
as domestic cesspools or septic systems.

(iii) Any dug hole which is not used
for emplacement of fluids underground.

§ 122.32 Classification of injection wells.
(Applicable to State UIC programs,

see § 123.7.)
Injection wells are classified as

follows:
(a) Class L
(1) Wells used by generators of

hazardous wastes or owners or
operators of hazardous waste

management facilities to inject
hazardous waste, other than Class IV
wells.

(2) Other industrial and municipal
disposal wells which inject fluids
beneath the lowermost formation
containing, within one quarter mile of
the well bore, an underground source of
drinking water.

(b) Class I. Wells which inject fluids:
(1) Which are brought to the surface in

connection with conventional oil or
natural gas production;

(2] For enhanced recovery of oil or
natural gas; and

(3) For storage of hydrocarbons which
are liquid at standard temperature and
pressure.

(c) Class I. Wells which inject for
extraction of minerals or energy.
including:

(1) Mining of sulfur by the Frasch
process;

(2) Solution mining of minerals;
(3) In situ combustion of fossil fuel;

and
(4) Recovery of geothermal energy.
(d) Class IV. Wells used by generators

of hazardous wastes or of radioactive
wastes, by owners or operators of
hazardous waste management facilities,
or by owners or operators of radioactive
waste disposal sites to dispose of
hazardous wastes or radioactive wastes
into or above a formation which within
one quarter mile of the well contains an
underground source of drinking water.'

(e) Class V. Injection wells not
included in Classes I, IL Ill. or IV.

§ 122.33 Prohibition of unauthorized
Injection.

(Applicable to State programs, see
§ 1M.7.]

Any UIC program shall prohibit,
effective no later than the date of
approval (for State programs) or the
effective date of regulations establishing
the program (for EPA-administered
programs) any underground injection,
except as authorized by permit or rule
issued under this Part and Part 123, as
applicable. Any UIC program shall also
prohibit the construction of any well
required to have a permit under this Part
until the permit has been issued.

§ 122.34 Prohibition of movement of fluid
Into underground sources of drinking
water.

(Applicable to State UIC programs,
see § 123.7.)

(a) No UIC authorization by permit or
rule shall be allowed in the following
circumstances:

(1) Where a Class I, I, or Ill well
causes or allows movement of fluid into
underground sources of drinking water.

(2) Where a Class IV or V well causes
or allows movement of fluid containing

any contaminant into underground
sources of drinking water, and the
presence of that contaminant may cause
a violation of any primary drinking
water regulation under 40 CFR Part 142
or which may adversely affect the
health of persons.

(b) For Class, 1, U. and III wells, if any
monitoring indicates the movement of
injection or formation fluids into
underground sources of drinking water.
the Director shall prescribe such
additional requirements for
construction, corrective action,
operation, monitoring, or reporting
(including closure of the injection well)
as are necessary to prevent such
movement. In the case of wells
authorized by permit, these additional
requirements shall be imposed by
modifying the permit in accordance with
§ 122.15, or the permit may be
terminated under § 122.16 if cause
exists, or appropriate enforcement
action may be taken if the permit has
been violated. In the case of wells
authorized by rule, see § 122.37(a).

Cc) For Class V wells, if at any time
the Director learns that a Class V well
may cause a violation of primary
drinking water regulations under 40 CFR
Part 14Z he or she shall:

(1) Require the injector to obtain an
individual permit;

(2) Order the injector to take such
actions (including where required
closure of the injection well) as may be
necessary to prevent the violation; or

(3) Take enforcement action.
(d) Whenever the Director learns that

a Class V well may be otherwise
adversely affecting the health of
persons. be or she may prescribe such
actions as may be necessary to prevent
the adverse effect, including any action
authorized under paragraph (c) of this
section.

(e) Notwithstanding any other
provision of this section, the Director
may take emergency action upon receipt
of information that a contaminant which
is present in or is likely to enter a public
water system may present an imminent
and substantial endangerment to the
health of persons.

§ 122.35 Identification of underground
sources of drinking water and exempted
aquifers.

(Applicable to State UIC programs,
see § 123.7.)

(a) The Director may identify (by
narrative description, illustrations,
maps, or other means) and shall protect,
except where exempted under
paragraph (b) of this section, as an
underground source of drinking water,
all aquifers or parts of aquifers which
meet the definition of an "underground
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source of drinking water" in § 122.3.
Even if anaiquifer has not been
speciflcali ydentified bytheDiredtor, it
is an iler2ground source of drinking
water ifitmeets the defiiitionin '§z22.3.

(b) After-notice and opportunity for a
public hearing the Director mayidentfify
(by puarrative description, illustrations,
maps, or other means) and describe in
geographic.2nd/or geometric terms
(such as vertical and lateral limits and
gradient) wichare clear and deflite,
all aquifers or parts thereof whic 1he
Director proposes to designate as
exempted aquifersusing.the criteflain
40 CFR § 146.04. ForState UIC
programs,'no-such .deeignafionmall -be
final until approvedlbyihe
Administrator.as partufheState
program. Subsequent to program
approval identification ofadditional
exemptedaqufifers shall be treated-as
program modifications under
§ 123J6(b)(8).

§ 122.36 ,Eliminatlon-of certain'ClassIV
wells.

(Applicableto;State-lC:prograas,
see § 123.7)

(a) In addition to the requiremehitmf
§ 122.45, -any UIC program shall prohibit:

(1) The construction of any Class IV
well for the injection ofbiazardous
waste directly into an underground
source of drinking water;

(2) Theinjection of hazardous waste
directly into-an underground source of
drinking water through a Class 1V well
that was notin operation prior to the
effective date of this Part;

(3) Any increase in the amount of
hazardous waste or chan ge in the type
of hazardous waste injected into a well
injecting hazardou waste directly into a
USDW.

(4) The operation of any Class IV well
injecting hazardous waste directly into a
USDW after 6 months following
approval or promulgation of anyJIC
program for' a State.

§ 122.37 Authorization;ofmnderground
Injection by rule.

(Applicable .to. State UIC programs,
see § 123.7.)

(a) Types of underground injection
which may be authorized by rule. The
Director may authorize underground
injections by rule as outlined in this
paragraph. Underground injections not
authorized by rule or by permit are
prohibited.(see § 122.33).

(1) Injeclioninto existifgClass I, H.
(except existing enhanced xecoveryand
hydrocarbon storage), and Ell wells may.
be authorized.by rule forpeflodsuptto
five years froruthe date of approval or
promulgation of.the UIC program.JAIl
wells mustibe issued permits within the

I

five year period or close down at its
end, unless the rule is continued under
§ 122.38(a).) The xule shall require
compliance with applicable
requirements of 40CFR Part_46 as soon
as possible butiiolater than one Tear
after 1he authorization. Rules
authorizing existing Class II and Class
III facilities may-allow them to continue
normal pperations-until permitted,
including monstruction and nperation of
new injecfion wells at the lacilitysite,
provided.the owneror operator
maintains compliance with-all
applicable requirements.

(2) Injection into existing Class I
enhanced recoverk-and'hydrocarbon
storage wells may be authorizedlfor the
life of the wa2l.Tte exile.shall include

-compliance zchedules for achieving
applicable requirements of 40 CFR 146
no later than one year, and with the
construction requirenents of 40 CFR
Part 146 no later than three years, after
the promulgation of the rule.

(3] Injection into existing Class IV
wells injecting directly into-a JSDW "
maybe authorized for a period ofnot
more than six-months after.approva or
promulgation-of the UIC program.7he
rule;shalrequireemo nitorin and
reporting asset forth in40 CFR -§ 6,A4
within go dia-s of theauthorization.

(4)Wlutections.into Class V wellsmay
be authorized indefinitely, subject to the
reqtirement of-paragraphs-(b] and (d) of
this section-and4o0CFR §-145.53.
However, the Director.nust have
authority to withdraw the authorization
if required under this Part.

(b) Requirements of rules. Any rule
promulgated by the Director shall apply,
and ensure compliance with, the
followingrequirements applicable to
permittees,,except Ihat theterms
"permit".and 'peimittee" shall be read
to include.nles and those.authoized by
rule:

(1) § 122.411a)-{exemptionfrom rule
whereauthorized bytemporary
piermitsj;

(2) -'9122.41(b)-retention ofirecords);
(3] § .22.41(dJ-(reporting within 24

hours);
(4) § 122.41(e}-(180 days notice of

abandonment);
(5) Construction requirements under

§ 146.12 (Class 1), § 146.22 (Class II], and
§ 146.32 (Class E];
(6) For Class 1, H, or III wells,

-corrective action.under § 146.07;
(7) Operating. monitoring, -and

'reporting requirements under J 146.13
[Class I),§ 146.23.(Class II),.and :§ 146.33
[Class III;

(8) §-122.42(g)--(Financial
responsibility);
(9) Medhanical-integrityrequirements

under-§ 146.08.

(c) Requiring apermiL (1) The
Director may require any Class I 1I, Il,
or V injection wellauthorized by a rule
to apply for and obtain an individual or
area VIC permit. Cases where individual
orarea UIC permits may be required
include:

(i)The injection well is not in
compliance with any requirement of the
rule;

[Note.-Any underground injection vlich
violates anyTule under this sectionis subJect
to appropriate enforcement actlonJ]

(ii) The injection well is not or no
longer is within the category oTwehls
and types of Well operations authorized
in the rule:

(iii) The protection of USDWs requires
that the injection operationhe regulated
by requirements, such as lor rorrective
action, .monitoring and reporting, or
operation, which are not contained in
the rule.

(2For EPA administered programs,
thelRegional Administrator may require
the owneror operator authorized by a
rule to apply for an individual or area
U1C0permit under this paragraph only If
the-owner or operator1as been notified
in writing that a permit application is
required. The notice shall include a brief
statement of the reasons for this
decision, anapplication form, a
statement setting a time for the owner or
operator to file-the application, and a
statement that upon the effective date of
the UIC permit the rule no longer applies
to the activities regulated under the UIC -

programs.
(3] Auty,owner or operator authorized

by a-rule may request to be excluded
from the coverage of the rule by
applying for an individual or area UIC
permit. The owner or operator shall
submit an application under § 122.38
with reasons supporting the request, to
the Director. The Director may grant any
such request.

(d) Inventoryrequirements. All
injection wells covered by rule shall
,submit inventory information to 1ho
Director. Any rule under this section
shall provide for ie automatic
termination of authorization for any well
-which fails to comply within the time
specified in paragraphlic](3) of Tils
section.

(1) Contents. The Director shall
require at least the information listed in
§ 146.52 as part of the inventory

.(2] Notice. Upon approvalof the UIC
program in a State, the Director shall
notify owners or operators of injection
wells of their duty to submit inventory
information. The method of notification
selected by the Director must assure
that the owners or operators will be
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made aware of the inventory
requirement.

(3) Deadlines. Owners or operators of
injection wells must submit inventory
information no later than one year after
the authorization by rule. The Director
need not require inventory information
from any facility with interim status
under RCRA.

(e) Assessment of Class V Wells. The
Director shall, within three years of the
approval of the program in a State
submit a report and recommendations to
EPA in compliance with § 146.52(b).

§ 122.38 Application for a permit;
authorization by permit.

(Applicable to State IIC programs,
see § 123.7.)

(a) Permit application. Except as
provided in § 122.37 (authorization by
rule), all underground injections into
Class 1, 1, or III wells in listed States
shall be prohibited unless authorized by
permit. Those authorized by a rule under
§ 122.37 must still apply for a permit
under this section unless authorization
by rule was for the life of the well. Rules
authorizing well injections for which
permit applications have been submitted
shall lapse for a particular well injection
only upon the effective date of the
permit or permit denial for that well
injection.

(b) Time to appIy. Any person who
performs or proposes an underground
injection for which a permit is or will be
required shall submit an application to
the Director in accordance with the
State UIC program as follows:

(1) For existing injection wells, as
expeditiously as practicable and in
accordance with the schedule contained
in any program description under
§ 123.4(g), but no later than 4 years from
the approval of the UIC program, or as
required under § 122.45(b) for wells
injecting hazardous waste.

(2) For new injection wells, except
new wells covered by an existing area
permit under § 122.39(c), a reasonable
time before construction is expected to
begin. (See also § 122.41(b).

(c] Contents of bUC application.
[Reserved.]

§ 122.39 Area permits.
(Applicable to State UIC programs,

see § 123.7.)
(a) The Director may issue a permit on

an area basis, rather than for each well
individually, provided that the permit is
for injection wells:

(1) Described and identified by
location in permit application[s), if they
are existing wells,

(2) Within the same well field, facility
site, reservoir, project, or similar unit in
the same State;

(3) Of similar construction;
(4) Of the same class as determined

under § 122.32; and
(5) Operated by a single owner or

operator.
(b) Area permits shall specify.
(1) The area within which

underground injections are authorized,
and

(2) The requirements for construction,
monitoring, reporting, operation, and
abandonment, for all wells authorized
by the permit.

(c) The area permit may authorize the
permittee to construct and operate new
injection wells within the permit area
provided:

(1) The permittee notifies the Director
no later than the date on which
monitoring reports are required to be
submitted under § 122.7(l)[4), pursuant
to a procedure which shall be specified
in the permit, when and where the new
well has been or will be drilled;

(2) The additional well satisfies the
criteria in paragraph (a) of this section
and meets the requirements specified in
the permit under paragraph (b) of this
section; and

(3) The cumulative effects of drilling
and operation of additional injection
wells are considered by the Director
during evaluation of the area permit
application and are acceptable to the
Director.

(d) If the Director determines that any
well constructed pursuant to paragraph
(c) of this section does not satisfy any of
the requirements of paragraphs (c](1)
and (c)(2) of this section the Director
may modify the permit under § -122.15,
terminate under § 122.10, or take
enforcement action. If the Director
determines that cumulative effects are
unacceptable, the permit may be
modified under J 122.15.

§ 122.40 Emergency permits.
(a) Coverage. Notwithstanding any

other provision of this Part or Part 124,
the Director may temporarily permit a
specific underground injection which
has not otherwise been authorized by
rule or permit if:

(1) An imminent and substantial
endangerment to the health of persons
will result unless a temporary
emergency permit is grantejL or

(2) A substantial and irretrievable loss
of oil or gas resources will occur unless
a temporary emergency permit is
granted to a Class II well; and

(i) Timely application for a permit
could not practicably have been made;
and

(ii) The injection will not result in the
movement of fluids into undergound
sources of drinking water;, or

(3) A substantial delay in production
of oil or gas resources will occur unless
a temporary emergency permit is
granted to a new Class H well and the
temporary authorization will not result
in the movement of fluids into an
underground source of drinking water.

(b) Requ.rementsforissuanc (1) Any
temporary permit under paragraph (a)(1)
of this section shall be for no longer
term than required to prevent the
hazard.

(2) Any temporary permit under
paragraph (a)(2) of this section shall be
for no longer than 90 days, except that If
a permit application has been submitted
prior to the expiration of the 90-day
period, the Director may extend the
temporary permit until final action on
the application.

(3) Any temporary permit under
paragraph (a)[3) of this section shall be
issued only after a complete permit
application has been submitted and
shall be effective until final action on
the application.

(4) Notice of any temporary permit
under this paragraph shall be published
in accordance with § 124.11 within 10
days of the issuance of the permit.

(5) The temporary permit under this
section may be either oral or written. If
oral, It must be followed within 5
calendar days by a written temporary
emergency permit.

(6) The Director shall condition the
temporary permit in any manner he or
she determines is necessary to ensure
that the injection will not result in the
movement of fluids into an underground
source of drinking water.

§ 122.41 Additional corditions applicable
to all UIC permits.

(Applicable to State UIC programs,
see § 123.7.)

The following conditions, in addition
to those set forth in § 122.7, apply to all
UIC permits and shall be incorporated
into all permits either expressly orby
reference. If incorporated by reference,
a specific citation to these regulations
(or approved State regulations) must be
given in the permit.

(a) In addition to § 122.7(a) (duty to
comply): the permittee need not comply
with the provisions of this permit to the
extent and for the duration such
noncompliance is authorized in a
temporary emergency permit under
§ 122.40.

(b) In addition to § 122.70](2)
(monitoring and records): the permittee
shall retain all records concerning the
nature and composition of injected
fluids until five years after completion of
any plugging and abandonment
procedures specified under § 12.42(f).
The Director may require the owner or
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operator to deliver the records to the
Director at the conclusion of the
retention period.

(c) In addition to § 122.7(l)(1) (notice
of planned changes): a new injection
well may not commence injection until
constrUction is complete, and.

(1) The permittee has submitted notice
of completion of construction to the
Director; and

(2](i) The Director has inspected or
otherwise reviewed the new injection
well and finds it is in compliance with
the conditions of the permit; or

(ii) The permittee has ndt received
notice from the Director of his or her
intent to inspect or otherwise review the
new injection well within 13 days of the
date of the notice in paragraph (c)(1) of
this section, in which case prior
inspection or review is waived and the
permittee may commence injection.'

(d) The following shall be included as
information which must be reported
withifi 24 hours under § 12.7(1)(5):

(1) Any monitoring or other
information which indicates that any
contaminant may cause an
endangerment to a USDW.

(2) Any noncompliance with a permit
condition or malfunction of the injection
system which may cause fluid migration
into or between USDWs.

(e) The permittee shall notiy the
Director at least 180 days before
conversion or abandonment of the well.'

§ 122.42 Establishing UIC permit
conditions.

(Applicable to State programs, see
§ 123.7.)

In addition to the conditions
established under § 122.8(a), each UIC
permit shall include conditions meeting
the following requirements, when
applicable: I

(a) Construction requirements as set
forth in Part 146. Existing wells shall
achieve compliance with such
requirements according to a compliance
schedule established as a permit
condition. The owner or operator of a
proposed new injection well shall,
submit plans for testing, drilling, and
construction as part of the permit
application. Except as authorized by an
area permit, no construction may
commence until a permit has been
issued containing construction
requirements (see § 122.33). New wells
shall be in compliance with these
requirements prior to commencing
injection operations. Changes in
construction plans during construction
may be approved by the Director as
minor modifications (§ 122.17). No such
changes may be physically incorporated
into construction of the well prior to

approval of the modification by the
Director.

(b).Corrective action as set forth in
§ 122.44 and § 146.7.

(c) Operation requirements as.set
forth in 40 CFR Part 146; the permit shall
establish any maximiun injection
volumes and/or pressures necessary to
assure that fractures are not initiated in
the confining zone, that injected fluids
do not migrate into any underground
source of drinking water, that formation
fluids are not displaced into any
underground source of drinking water,
and to assure compliance with the Part
146 operating requirements. I

(d) Requirements for wells managing
lhazardous waste, as set forth in
§ 122.45.

(e) Monitoring and reporting
requirements as set forth in 40 CFR Part
146. The'permittee shall be required to
identify types of tests and methods used
to generate the monitoring data.

(f) Plugging and abandonment. Any
Class I, II or III permit shall include, and
any Class V permit may include,
conditions to ensure that plugging and
abandonment of the well will not illow
the movement of fluids either into an
underground source of drinking water or
from one underground source of
drinking water to another. Any
applicant for a UIC permit shall be
required to submit a plan for plugging
and abandonment. Where the plan
meets the requirements of this
paragraph, the Director shall incorporate
it into the permit as a condition. Where
the Director's review of an application
indicates that the permittee's plan is
inadequate, the Director shall require
the applicant to revise the plan,
prescribe conditions meeting the
requirements of this paragraph, or deny
the application. For purposes of this
paragraph, temporary intermittent _-
cessation of injection operations is-not
abandonment.

(g] Financial responsibility. The
permit shall require the permittee to
maintain financial responsibility and
resources, in the form of performance
bonds or other equivalent form of
financial assurance approved by the
Director, to close, plug, and abandon the
'underground injection operation in a
manner prescribed by the Director. In
lieu of individual performance bonds,
operators may furnish a bond or other
equivalent form of financial guarantee
approved by the Director covering all
injection wells in any one State..

(h) Mechanical Integrity. A permit for
any Class I, II, or Ill well or injection
projedt which lacks mechanical integrity
shall include, and foi any Class V well
may include, a condition prohibiting
injection operations until the permittee

shows to the satisfaction of the Director
under § 146.08 that the well has
mechanical integrity.

(i) Additional conditions. The Director
shall impose on a case-by-case basis
such additional conditions as are
necessary to prevent the migration of
fluids into underground sources of
drinking water.

§ 122.43 Waiver of requirements by
Director.

(a) When injection does not occur
into, through, or above an underground
source of drinking water, the Director
may authorize a well with less stringent
requirements for area of review,
construction, mechanical integrity,
operation, monitoring, and reporting
than required in 40 CFR 146 or § 122.42
to the extent that the reduction In.
requirements will not result in an
increased risk of movement of fluids
into an underground source of drinkln
water.

(b) When injection occurs into,
through, or above an underground
source of drinking water, but the radius
of endangering influence when
computed under § 146,06(c) is a negative
number, the Director may authorize a
well with less stringent requirements for
operation, monitoring, and reporting
than required in 40 CFR 146 or § 12242
to the extent that the reduction in
,requirements will not result in an
increased risk of movement of fluids
into an underground source of drinking
water.

(c) When reducing requirements under
paragraph (a).or (b) of this section, the
Director shall prepare a fact sheet under
§ 124.9 (or equivalent document under
State procedures) explaining the reasons
for the action.

§ 122.44 Corrective action.
(Applicable to State UIC programs,

see § 123.7.),. (a) Coverage. Applicants for Class I, i1
(other than existing), or Ill injection well
permits shall identify the location of all
known wells within the injection well's
area~of review which penetrate the
injection zone. For such wells which are
improperly sealed, completed, or

,abandoned, the applicant shall also
submit a plan consisting of such steps or
modifications as are necessary to
prevent movement of fluid Into
underground sources of drindng water
,("corrective action"), Where the plan Is
adequate, the Director shall incorporate
it into the permit as a condition. Where
the Director's review of an application
indicates that the permittee's plan is
inadequate (based on the factors In
§ 146.07) the Director shall require the
applicait to revise the plan, prescribe a
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plan for corrective action as a condition
of the permit under paragraph (b) of this
section, or deny the application. The
Director may disregard the provisions of
§ 146.06 (area of review) and § 146.07
(corrective action] when reviewing an
application to permit an existing Class I
well.

(b) Requirements--(1) Existing
injection wells. Any permit issued for an
existing injection well (other than Class
II] requiring corrective action shall
include a compliance schedule requiring
any corrective action accepted or
prescribed under paragraph (a) of this
section to be completed as soon as
possible.

(2) New injection wells. No permit for
a new injection well may authorize
injection until all required corrective
action has been taken.

(3) Injection pressure limitation. The
Director may require as a permit
condition that injection pressure be so
limited that pressure in the injection
zone does not exceed hydrostatic
pressure at the site of any improperly
completed or abandoned well within the
area of review. This pressure limitation
shall satisfy the corrective action
requirement. Alternatively, such
injection pressure limitation can be part
of a compliance schedule and last until
all other required corrective action has
been taken.
§122.45 Requirements for wells injecting
hazardous waste.

(Applicable to State UIC programs.
see § 123.7.]

(a) Applicability. The regulations in
this section apply to all generators of
hazardous waste, and to the owners or
operators of all hazardous waste
management facilities, using any crass
of well to inject hazardous wastes
accompanied by a manifest. (See also
§ 122.36.)

(b) Authorization. The owner or
operator of any well that is used to
inject hazardous wastes accompanied
by a manifest or delivery document
shall apply for authorization to inject as
specified in § 122.38 within 6 months
after the approval of an applicable State
program.

(c] Requirements. In addition to
requiring compliance with the
applicable requirements of this Part and
40 CFR Part 146, Subparts B-F, the
Director shall, for each facility meeting
the requirements of paragraph (b) of this
section, require-that the owner or
operator comply with the following:

(1] Notification. The owner or
operator shall comply with the
notification requirements of Section 3010
of Pub. L 94--580.

(2] Identification number. The owner
or operator shall comply with the
requirements of 40 CFR § 264.11.

(3) Manifest system. The owner or
operator shall comply with the
applicable recordkeeping and reporting
requirements for manifested wastes in
40 CFR § 264.71.

(4) Manifest discrepancies. The owner
or operator shall comply with 40 CFR
§ 264.72.

(5) Operating record. The owner or
operator shall comply with 40 CFR
§ 264.73(a), (b)(1), and (b)(2).

(6) Annual report. The owner or
operator shall comply with 40 CFR
§ 264.75.

(7) Unmanifested waste report. The
owner or operator shall comply with 40
CFR § 264.75.

(8) Personnel training. The owner or
operator shall comply with the
applicable personnel training
requirements of 40 CFR 1 264.16.

(9] Certification of closure. When
abandonment is completed, the owner
or operator must submit to the Director
certification by the owner or operator
and certification by an independent
registered professional engineer that the
facility has been closed in accordance
with the specifications in § 122.42(f).

(d) Additional requirements for Class
IV wells. [Reserved].

Subpart D-Additional Requirements
for National Pollutant Discharge
Elimination System Programs Under
the Clean Water Act

§ 122.51 Purpose and soope of Subpart D.
(a) Content of Subpart 12. The

regulations in this Subpart contain the
specific requirements for the NPDES
permit program. They apply to EPA, and
to approved States to the extent set
forth in Part 123. Sections of this
Subpart which are applicable to States
are indicated at the section heading as
follows: (applicable to State NPDES
programs, see § 123.7). The regulations
in this Subpart are supplemental to the
requirements in Part 122, Subpart A,
which apply to all programs.

(b) Authority. (1) Section 301(a) of
CWA provides that "Except as in
compliance with this section and
sections 302, 306, 307, 318,402, and 404
of this Act, the discharge of any
pollutant by any person shall be
unlawful."

(2) Section 402(a)(1) of CWA provides
in part that "The Administrator may.
after opportunity for public hearing,
issue a permit for the discharge of any
pollutant, or combination of pollutants,
... upon condition that such discharge
will meet either all applicable
requirements under sections 301, 302,

306. 307. 308, and 403 of this Act, or prior
to the taking of necessary implementing
actions relating to all such requirements,
such conditions as the Administrator
determines are necessary to carry out
the provisions of this Act."

(3] Section 318(a) of CWA provides
that "The Administrator is authorized,
after public hearings, to permit the
discharge of specific pollutant or
pollutants under controlled conditions
associated with an approved
aquaculture project under Federal or
State supervision pursuant to section
402 of this Act."

(4) Section 405 of CWA provides, in
part, that "Where the disposal of
sewage sludge resulting from the
operation of a treatment works as
defined in section 212 of this Act
(including the removal of in-place
sewage sludge from one location and its
deposit at another location) would result
in any pollutant from such sewage
sludge entering the navigable waters,
such disposal is prohibited except in
accordance with a permit issued by the
Administrator under section 402 of this
Act."

(5) Sections 402(b), 318[b) and (c). and
405(c) of CWA authorize EPA approval
of State permit programs for discharges
from point sources, discharges to
aquaculture projects, and disposal of
sewage sludge.

(6) Section 304 i of CIVA provides
that the Administrator shall promulgate
guidelines establishing uniform
application forms and other minimum
requirements for the acquisition of
information from dischargers in
approved States and establishing
minimum procedural and other elements
of approved State NPDES programs.

(7) Section 501(a) of CWA provides
that "The Administrator is authorized to
prescribe such regulations as are
necessary to carry out his functions
under this Act."

(8) Section 101(e) of CWA provides
that "Public participation in the
development, revision, and enforcement
of any regulation, standard, effluent
limitation, plan. or program established
by the Administrator or any State under
this Act shall be provided for,
encouraged, and assisted by the
Administrator and the States. The
Administrator, in cooperation with the
States, shall develop and publish
regulations specifying minimum
guidelines for public participation in
such processes."

(c) Scope of the NPDES permit
requirement. The NPDES program
requires permits for the discharge of
"pollutants" from any "point source"
into "waters of the United States." The
terms "pollutant," "point source" and
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$waters of the United States" are
defined in § 122.3.

(1) Specific inclusions. The following
are point sources requiring NPDES
permits for discharges:

(i) Concentrated animal feeding
operations as defined in § 122.54;

(ii) Concentrated aquatic animal
production facilities as defined in
§ 122.55;

(iii) Discharges into aquaculture
projects as set forth in § 122.56;

(iv) Discharges from separate storm
sewers as set forth in § 122,57; and

(v] Silvicultural point sources as
defined in § 122.58.

(2) Specific exclusions. The following
discharges do not require NPDES
permits: -

(i) Any discharge of sewage from
vessels, effluent from properly
functioning marine engines, laundry,
shower, and galley sink wastes, or any
other discharge incidental to the normal
operation ofa vessel. This exclusion
does not apply to rubbish, trash,
garbage, or other such materials
discharged overboard; nor to other
discharges when the vessel-is operating
in a capacity bther than as a means of
transportation such as when used as an
energy or mining facility, a storage
facility or a seafood processing facility,
or when secured to a storage facility or
a seafood processing facility, or when
secured to the bed of the ocean,
contiguous zone or waters of the United
States for the purpose of mineral or oil.
exploration or development.

(ii) Discharges of dredged or fill
material into waters of the United States
which are regulated under section 404 of
CWA.

(iii) The introduction of sewage,
industrial wastes, or other pollutants
into publicly owned treatment works by
indirect dischargers. Plans or
agreements to switch to this method of
disposal in the future do not relieve -
dischargers of the obligation to have and
comply with permits until all discharges
of pollutarits to waters of the United
States are eliminated. (See also
§ 122.10(c).) This exclusion does not
apply to the introduction of pollutants to
privately owned treatment works or to
other discharges through pipes, sewers,
or other conveyances owned by a State,
municipality, or other party not leading
to treatment works.

(iv) Any discharge in compliance with
the instructions of an On-Scene
Coordinator pursuant to 40 CFR § 1510
(The National Oil and Hazardous
Substances Pollution Plan) or 33 CFR
§ 153.10 (e) (Pollution by Oil and
Hazardous Substances).

(v) Any introduction of pollutants
from non-point-source agricultural and.

silvicultural activities, including runoff
from orchards, cultivated crops,
pastureg, range lands, and forest lands,
but not discharges from concentrated
animal feeding operations as defined in
§ 122.54, discharges from concentrated
aquatic animal production'facilities as
defined in § 122.55, discharges to
aquaculture projects as defined in
§ 122.56, and discharges from
silvicultural point sources as defined in
§ 122.58.

(vi) Return flows from irrigated
agriculture.

(vii) Discharges into a privately
owned treatment works, except as the
Director may otherwise require under
§ 122.62(m).

§ 122.52 Prbhibltions.
(Applicable to State NPDES programs,

see § .123.7.)
No permit may be issued:
(a) When the conditions of the permit

do not provide for compliance with the
applicable requirements of CWA, or
regulations promulgated under CWA;

(b] When the applicant is required to
obtain a State or other appropriate
certification under section 401 of CWA
and § 124.53 and that certification has
not been obtained or waived;

(c) By the State Director where the.
Regional Administrator has objected to
issuance of the permit under § 12376;

(d) When the imposition of conditions
cannot ensure compliance with the
applicable water quality requirements of
all affected States;

(e) When, in the judgment of the
Secretary, anchorage and navigation in
or on any of the waters of the United
States would be substantially impaired
by the discharge;

(f) For the discharge of any
radiological, chemical; or biological •
warfare agent or high-level radioactive
waste;

(g) For any discharge inconsistent
with a plan or plan amendment
approved under section 208(b)'of CWA;

(h) For any discharge to the territorial
sea, the waters of the contiguous zone,
or the oceans in the following
circumstances:

(1) Before the promulgation of
guidelines under section 403(c) of CWA
(for determining degradation of the
waters of the territorial seas, the
contiguous zone, and the oceans) unless
the Director determines permit issuance
to be in the public interest; or

(2) After promulgation of guidelines
under section 403(c)-of CWA, when
insufficient information exists to made a
reasonable judgment whether the
discharge complies with them,

(i) To a new source or a new
discharger, if the discharge from its

(I-

construction or operation will cause or
contribute to the violation of water
quality standards. The owner or
operator of a new source or new
discharger proposing to discharge Into a
water segment which does not meet
applicable water quality standards or Is
not expected to meet those standards
even after the application of the effluent
limitations required by section
301(b)(1)(A) and 301(b)(1)(B) of CWA,
and for which the State or interstate
agency has performed a pollutant load
allocation for the pollutants to be
discharged, must demonstrate, before
the close of the public comment period,
that:

(1) There are sufficient remaining
pollutant load allocations to allow for
the discharge; and

(2) The existing dischargers into that
segment are subject to compliance
schedules designed to bring the segment
into compliance with applicable water
quality standards.

§'122.53 Application for a permit.
(Applicable to State NPDES programs

except for paragraphs (b), (c) and (h);
see § 123.7.)

(a) Duty to apply, Any person who
discharges or proposes to discharge
pollutants and who does not have an
effective permit, except persons covered
by general permits under § 122,59,
excluded under § 122.51, or a user of a
privately owned treatment works unless
the Director requires otherwise under
§ 122.62(m), shall submit a complete
application (which shall Include a BMP
program if necessary under 40 CFR
§ 125.102) to the Director in accordance
with § 122.4, paragraphs (b) through (h)
of this section, and Part 124.

(b) Time to apply. Any person
proposing a new discharge shall submit
an application at least 180 days before
the'date on which the discharge is to
commence, unless permission for a later
date has been granted by the Director.
Persons proposing a new discharge are
encouraged to submit their applications
well in advance of the 180 day
requirement to avoid delay. See also
paragraph (h).

(c) Duty to reapply. (1) Any POTW
with a currently effective permit shall
submit a new application at least 180
days before the expiration date of the
existing permit, unless permission for a
later date has been'granted by the
Director. (The Director shall not grant
permission for applications to be
submitted later than the expiration date
of the existing permit.)

(2) All other permittees with currently
effective permits shall submit a new
application in accordance with the table
below:
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Permit e)es Appaon Deadline for
req msnt submission

On or before (1) If applicant has Not epplicable.
Nov. 30. submitted new
1.90. application before

Apri 30. 1980. new
application' is not
required.

(2) If applicant has Date on which permit
not submitted new expires.2
application before
Apri 30,1980.
applicant mut
submit new
application'

Dec. 1.1980- New appricatton'. 90 days before permit
May 31. aspires. 3
1981.

On or after New applcationl- 180 days before
June 1. perit expires.
198j.

'The new application reqirements are set forth in
§122.4(d) and in paragraphs (d) and (e) of this secio. Ap
cants for EPA-issued permits must use Forms I and elther 2b
or 2c of EPA's consolidated permit application forms to apply
under those sections.

*Applicants may request additional time for the submission
of information reqired by paragraphs (d) (7). (9) and (10) of
this section. Tae request must be in writing and must state
the reasons tts inlormation couid not be submitted on *e
Basedjupon this request the Director may extend the tme to
submit all or some of this information up to six months
beyond the deadline for submission or June 30, 1981. which-
ever is earfier.

The Director may grant permission to submit an applica-
tion later than this date, but no later than the eapit~aton date
of the pemit

(d) Application requirements for
existing manufacturing, commercial,
mining, and silvicultural dischargers.
Existing manufacturing, commercial,
mining, and silvicultural dischargers
applying for NPDES permits shall
provide the following information to the
Director, using application forms
provided by the Director.

(1) Outf alllocation. The latitude and
longitude to the nearest 15 seconds and
the name of the- receiving water.

(2) Line drawing. A line drawing of
the water flow through the facility with
a water balance, showing operations
contributing wa~tewater to the effluent
and treatment units. Similar processes,
operations, or production areas may be
indicated as a single unit, labeled to
correspond to the more detailed
identification under paragraph (d)(3) of
this section. The water balance must
show approximate average flows at
intake and discharge points and
between units, including treatment units.
If a water balance cannot be determined
(for example, for certain mining
activities), the applicant may provide
instead a pictorial description of the
nature and amount of any sources of
water and any collection and treatment
measures.

(3) Average flows -and treatment A
narrative identification of each type of
process, operation, or production area
which contributes wastewater to the
effluent for each outfall, including
process wastewater, cooling water, and
storm waier runoff, the average flow

which each process contributes; and a
description of the treatment the
wastewater receives, including the
ultimate disposal of any solid or fluid
wastes other than by discharge.
Processes, operations or production
areas may be described In general terms
(for example, "dye-making reactor",
"distillation tower",) For a privately
owned treatment works, this
information shall include the Identity of
each user of the treatment works.

(4) Intermittentflows. If any of the
discharges described in paragraph (d)(3)
of this section are intermittent or
seasonal, a description of the frequency,
duration and flow rate of each discharge
occurrence (except for storm water
runoff, spillage, or leaks).

(5) Maximum production. If an
effluent guideline promulgated under
section 304 of CWA applies to the
applicant and is expressed in terms of
production (or other measure of
operation), a reasonable measure of the
applicant's actual production reported in
the units used in the applicable effluent
guideline. The reported measure must
reflect the actual production of the
facility as required by § 122.63(b)(2).

(6) Improvements. If the applicant is
subject to any present requirements or
compliance schedules for construction,
upgrading or operation of waste
treatment equipment, an identification
of the abatement requirement, a
description of the abatement project,
and a listing of the required and
projected final compliance dates.

(7) Effluent characteristics.
Information on the discharge of
pollutants specified in this
subparagraph. When "quantitative
data" for a pollutant is required, the
applicant must collect a sample of
effluent and analyze it for the pollutant
in accordance with analytical methods
approved under 40 CFR Part 136. When
no analytical method is approved the
applicant may use any suitable method
but must provide a description of the
method. When an applicant has two or
more outfalls with substantially
identical effluents, the Director may
allow the applicant to test only one
outfall and report that the quantitative
data also applies to the substantially
identical outfalls. The requirements in
paragraphs (d)(7) (iii) and (iv) of this
section that an applicant must provide
quantitative data for certain pollutants
known or believed to be present does
not apply to pollutants present in a
discharge solely as the result of their
presence in intake water however, an
applicant must report such pollutants as
present. Grab samples must be used for
pH, temperature, cyanide, total phenols,
residual chlorine, oil and grease, and

fecal coliform. For all other pollutants,
24-hour composite samples must be
used. An applicant is expected to "know
or have reason to believe" that a
pollutant is present in an effluent based
on an evaluation of the expected use.
production, or storake of the pollutant,
or on any previous analyses for the
pollutant. (For example, any pesticide
manufactured by a facility may be
expected to be present in contaminated
storm water runoff from the facility.)

(l)(A) Every applicant must report
quantitative data for every outfall for
the followng pollutants:

(1) Biochemical Oxygen Demand
(BOD.)

(2) Chemical Oxygen Demand
(3) Total Organic Carbon
(4) Total Suspended Solids
(5) Ammonia (as N)
(6) Temperature (both winter and

summer)
(7) pH
(B) At the applicant's request, the

Director may waive the reporting
requirements for one or more of the
pollutants listed in paragraph (d] [7)i](A)
of this section.

(ii) Each applicant with processes in
one or more primary industry category
(see Appendix A to Part 122)
contributing to a discharge must report
quantitative data for the following
pollutants in each outfall containing
process wastewaten

(A) The organic toxic pollutants in the
fractions designated in Table I of
Appendix D for the applicant's
industrial category or categories unless
the applicant qualifies as a small
business under paragraph (d)(8) of this
section. Table U of Appendix D lists the
organic toxic pollutants in each fraction.
The fractions result from the sample
preparation required by the analytical
procedure which uses gas
chromotography/mass spectrometry. A
determination that an applicant falls
within a particular industrial category
for the purposes of selecting fractions
for testing is not conclusive as to the
applicant's inclusion in that category for
any other purposes.

[B) The pollutants listed in Table III of
Appendix D (the toxic metals, cyanide,
and total phenols).

(iii) Each applicant must report for
each outfall quantitative data for the
following pollutants, if the applicant
knows or has reason to believe that the
pollutant is discharged from the outfall:

(A) All pollutants listed in Table U or
Table IMI of Appendix D (the toxic
pollutants) for which quantitative data
is not otherwise required under
paragraph (d)(7)(ii) of this section except
that an applicant qualifying as a small
business under paragraph (d)(8) of this

33443



33444 Federal Register / Vol. 45, No. 98 / Monday, May 19, 1980 / Rules and Regulations

section is notreqdired to analyze for the
pollutants listed in Table II of Appendix
D (the :organic toxic pollutants].

(B) All pollutants in Table 1Vof
AppendLxfD (certain conventional and
nonconventional pollutants).

(iv] Each applic.antmustindicate
whether it knows or has reason to
believe-that any of the pollutantisin
Table V ofAppendixD (pertain
hazardous substances and asbestosjis
discharged from each outffl.For every
pollutant-expectedlto be rischarged, the
applicant must briefly desc~ibe the
reasons the pollutant is expected to be
discharged, and report any quantitative
data it has for any pollutant.

(v) Each applicant mstl report
qualitative data,:generated using a
screening procedure not calibrated-with
analytical standardsfor 2,3,7.8-
tetrachlorodibenzo-p-dioxin (TCDD) if
it:

(A) U3es or manufactures 2,4,5-
trichlorop'henoxy acetic acid (2,4,5-U3; 2-.
(2,4,5-trichlorophenoxy) propanoic adia
(Silvex, 2.4,'5,TP;24(2,4,5-
trichorphenoxy) ethyl 2,2--
dichiloropropionate [Erbon);
0,0-dimethyl O-(2,4,5-trichlorophenyl)
phosphorothioate (Ronnel);.24,5-tii-
chlorophenol (TCP); nr hexanxilorcphene
(HCP); or

(B) Knows nr has reason to believe
that TCDD is ornay be present3nmn
effluent.

(8) Small business exemption. An
applicantwhichliualfies as a small
business undermne of ihefollowing
criteria is exemptfromiherequirements
in paragra 'hsld)(7j{iiJ(A] r
(d)(7J(iiij[A) mf this section -to- submit
quantitative data for the pollutants
listed in Table RI-f AppendixD;(the
organictdxicpollutants):

(i) For coalmines, a -probable total
annual production-of less than 100,000
tons peryear.

(ii) For all other applicants,gross total
annual sales averaging lessthan
$100,000 per year [in second quarter
1980 dollars).
(9) Usedormanufacturedloxcs. A

listing of any toxic pollutant -which the
applicant does:or expects that it will
during the nextZ years use-or
manufacture as an intermediatear'final
product-or byproduct.

(10) Poltential discharges. A
descriptionof the expected levels -ofand
the reasons for any discharges-of
pollutants which theapplcantlcows-or.
has reason tobelieve will exceed two -
times the values reported in paragraph
(d)(7) of this section iover the next 5
years.

(11] Biological toxicity tests. An
Identification of any'biological toxicity
tests which -ihe-applicant knows or has

reason to believe have been made
wiihin the last 3 years on any of the
applicant's discharges or on a receiving
waterinxlafion to a -discharge.

(12) Contract analyses. If a contract
laboratory or consulting firm performed
anymf 1he analyses required by
paragr4hfd)[7) of-lfis section, the
identityvf.oach laboratory-orlirm and
the analyses pefformed.

(13)Ad&tizqna7information. In
addition totheinformation-reported on
the application-form, applicants shall
provide tothe Director, at his or her
request, suchcofler information as'the
Director may reasonably require to
assessthedischarges of the achility and
to determine whether to issue an NPDES
permit. The additional information may
include additional quantitative data and
bioassaysto assess the relative toxicity
of dischargesto aquatic life and
requirements to determine the cause of
the toxicity.
. (e]Application requirements for new
and existing concentrated animal
feeding o.aerations and aquatic nimal
productionfcilites. New-and existing
concentrate d afimal feeding operations
(definedin 3122.M4 and concentrated
aquatic animal production facilities
(deflnedan § 122.55s shall provide the
follo inginfornation to the Director,
using the application form providedby
the Director.

(1) For concentrated animal feeding
operations,.

(i) The typemndmirmber.of animals in
open confinementandlioused under
roof.

(ii) The number of acres used for
confinement feeding.

(iii) The design basisifor the xunoff
diversion and control-system, "f one
exists.including the numberolacres of
contilbuting drainage, the storage
capacity. and he design-safety factor.

(2}Fnr concentrated aquatic -animal
production6facilities:

(i)Themiaximum daily and average
monthlyllowfrom each outfall.

(ii) The number of ponds, raceways,'
and similar-structures.

(iii) Themname of the eceiving water
and the ource of intake-water.

(iv] For each species ofaquatic
animals, he total yearlyand maximum
harvestable weight.

(v) The calendar month of maximum
feeding and thetotalmass of food fed
-during that month.

(f) Application requirements for new
and existingPOTWs. [Reserved;]

(g) Applicationxequrements for new
sources and new-dischargers.
(ReservedJ

(h) pecal provisions for applications
from newsources. - • . .

-(1)The owner or operator of any
facility which may be a new source (as
defined in § 122.3) and-which Is located
in a State without anapproved NPDES
program must comply with the
provisions of this -paragraph.

(2)(i) Before beginning any on-site
construction as defined In § 122.60, the
owner or operator of any facility which
may be a new source must submit
information to the Regional
Administrator so that he or she can
determine if thefacility is a new source.
The Regional Adminstrator may request
any additional information needed to
determine whether the facility is a now
source.

(ii) The Regional Administrator shall
make aninitial determination whether
the-facility is a new source within 30
days of receiving all necessary
information under paragraph h)[2)(iJ of
this section.

13) The Regional Administratorshall
issue a public notice in accordance with
§ 124.10 of the new source determination
under paragraph (h)(2) of this section. If
the Regional Administrator has
determined that the facility is a new
source, the notice shall state that the
applicant must comply with the
environmental reviewrequirements of
40 CFR Part B.600 et seq.

(4) Any interested person may
challenge the Regional Administrator's
initial new source determination by
requesting an evidentiary hearing-under
Subpart E of Part 124 within3odays of
issuance of the public notice of the
initial determination.'The Regional
Administrator may defer the evidentiary
hearing on the determination until after
a finalpermit decision ismade,and
consolidate thehearing on the
determination with any hearing on the
permit.

(i) Variance-requests bynon-POTWs.
A discharger Which is not a publicly
owned treatment works (POTW) may
request a variance from otherwise
applicable effluent linitations under any
of the following statutory or regulatory
provisions within the times specified In
this paragraph:

(1) Fundamentally different factors, A
request for a variance based on the
presence of "'fundamentallyd ifferent
factors" from those on which the
effluentliimitations guideline was Iased

,shall be-made by the close of the public
comment period under § 124.10.The
request shall explain how the
requirements of § 124.13 and 40 CFR
Part 125, Subpart Dhave been met.

(2) Non-conventional pollutants. A
request-for a variance from the BAT
requirements for CWA section
301(b)(2)(F] pollutants (commonly called
"non-conventional" pollutants) pursuant
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to section 301(c) of CWA because of the
economic capability of the owner or
operator, or pursuant to section 301(g) of
CWA because of certain environmental
considerations, when those
requirements were based on effluent
limitation guidelines, must be made by:

(i) Submitting an initial request to the
Regional Administrator, as well as to
the State Director if applicable, stating
the name of discharger, the permit
number, the outfall number(s), the
applicable effluent guideline, and
whether the discharger is requesting a
section 301(c) or section 301(g)
modification or both. This request must
have been filed not later than:

(A) September 25,1978, for a pollutant
which is controlled by a BAT effluent
limitation guideline promulgated before
December 27,1977; or

(B) 270 days after promulgation of an
applicable effluent limitationguideline
for guidelines promulgated after
December 27,1977; and

(ii) Submitting a completed request no
later than the close of the public
comment period under § 124.10
demonstrating that the requirements of
§ 124.13 and the applicable requirements
of Part 125 have been met.

(iii) Requests for variance from
effluent limitations not based on effluent
limitation guidelines, need only comply
with paragraph (i)(2)(ii) of this section
and need not be preceded by an initial
request under paragraph (i)(2)(i) of this
section.

(3) Delay in construction of POTW.
An extension under CWA section
301(i)(2) of the statutory deadlines in
sections 301(b)(1)(A) or (b)(1)(C) of
CWA based on delay in completion of a
POTW into which the source is to
discharge must have been requested on
or before June 26, 1978, or 180 days after
the relevant POTW requested an
extension under paragraph ](2) of this
section, whichever is later, but in no
event may this date have been later than
December 25,1978. The request shall
explain how the requrements of 40 CFR
Part 125, Subpart J have been met.

(4) Innovative technology. An
extension under CWA section 301(k)
from the statutory deadline of section
301(b)(2)1A] for best available
technology based on the use of
innovative technology may be requested
no later than the close of the public
comment period under § 124.10 for the
discharger's initial permit requiring
compliance with section 301(b)(2)(A).
The request shall demonstrate that the
requirements of § 124.13 and Part 125,
Subpart C have been met.

(5] Water quality related effluent
limitations. A modification under
section 302(b)(2) of requirements under

section 302(a) for achieving water
quality related effluent limitations may
be requested no later than the clos; of
the public comment period under
§ 124.10 on the permit from which the
modification is sought.

(6) Thermal discharges. A variance
under CWA section 316(a) for the
thermal component of any discharge
must be filed with a timely application
for a permit under this section, except
that if thermal effluent limitations are
established under CWA section
402(a)(1) or are based on water quality
standards the request for a variance
may be filed by the close of the public
comment period under § 124.10, A copy
of the request as required under 40 CFR
Part 125, Subpart H, shall be sent
simultaneously to the appropriate State
or interstate certifying agency as
required under 40 CFR Part 125. (See
§ 124.65 for special procedures for
section 316(a) thermal variances.)

0) Variance requests by POTWs. A
discharger which is a publicly owned
treatment works (POTW) may request a
variance from otherwise applicable
effluent limitations under any of the
following statutory provisions as
specified in this paragraph:

(1) Discharges into marine waters. A
preliminary request for a modification
under CWA section 301(h) of
requirements of CWA section
301(b)(1)(B) for discharges into marine
waters must have been submitted to the
Agency no later than September 25,
1978. A final request must be submitted
in accordance with the filing
requirements of 40 CFR Part 125,
Subpart G, after that Subpart is
promulgated, and shall demonstrate that
all the requirements of 40 CFR Part 125,
Subpart G have been met. (See § 124.64
for special rules for CWA section 301(h)
modifications.)

(2) Delay in construction. An
extension under CWA section 301(i)(1)
of the statutory deadlines in CWA
sections 301(b)(1)(B) or (b)(1)(C) based
on delay in the construction of the
POTW must have been requested on or
before June 26,1978.

(3) Water quality based effluent
limitation. A modification under CWA
section 302(b)(2) of the requirements
under section 302(a) for achieving water
quality based effluent limitations shall
be requested no later than the close of
the public comment period under
§ 124.10 on the permit from which the
modification is sought.

(k) Expedited variance procedures
and time extensions. (1)
Notwithstanding the time requirements
in paragraphs (i) and (j) of this section.
the Director may notify a permit
applicant before a draft permit is Issued

under 1 124.6 that the draft permit will
likely contain limitations which are
eligible for variances. In the notice the
Director may require the applicant as a
condition of consideration of any
potential variance request to submit a
request explaining how the requirements
of 40 CFR Part 125 applicable to the
variance have been met and may
require its submission within a specified
reasonable time after receipt of the
notice. The notice may be sent before
the permit application has been
submitted. The draft or final permit may
contain the alternative limitations which
may become effective upon final grant
of the variance.

(2) A discharger who cannot file a
complete request required under
paragraphs (i)(2)(ii) or (i)(2)(iii] of this
section may request an extension. The
extension may be granted or denied at
the discretion of the Director.
Extensions shall be no more than 6
months in duration.

§ 122.54 Concentrated animal feeding
operations.

(Applicable to State NPDES programs,
see § 123.7.)

(a) Permit requirement. Concentrated
animal feeding operations are point
sources subject to the NPDES permit
program-

(b) Definitions.
(Z) "Animal feeding operation" means

a lot or facility (other than an aquatic
animal production facility) where the
following conditions are met-

(i) Animals (other than aquatic
animals) have been, are, or will be
stabled or confined and fed or
maintained for a total of 45 days or more
in any 12-month period, and

0i) Crops, vegetation forage growth, or
post-harvest residues are not sustained
in the normal growing season over any
portion of the lot or facility.

(2) Two or more animal feeding
operations under common ownership
are considered, for the purposes of these
regulations, to be a single animal
feeding operation if they adjoin each
other or if they use a common area or A
system for the disposal of wastes.

(3) "Concentrated animal feeding
operation" means an "animal feeding
operation" which meets the criteria in
Appendix B, or which the Director
designates under paragraph Cc) of this
section.

(c) Case-by-case designation of
concentrated animal feeding operations.
(1) The Director may designate any
animal feeding operation as a
concentrated animal feeding operation
upon determining that it is a significant
contributor of pollution to the waters of
the United States. In making this
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designation the Director shall consider
the following factors:

(i) The eize of The.-animal feeding
operation and the a4nount of wastes
reaching waters of the United States;

(ii) The location of the animal feeding
operation relative to waters of the
United States;

(iii) The:means of conveyance of
animal wastes and process waste
waters nto waters of the United States;

(iv)'The slope, vegetation, rainfall, and
other factors affecting the likelihood or
frequency of discharge of animal wastes
and process waste waters into waters of
the United States; and

(v) Other relevant factors.
(2) No animal feeding operation with

less than the numbers of animals set
forth in Appendix B shall be designated
as a concentrated animal feeding
operation unless:

(i) Pollutants are discharged into
waters of the United States througha
manmade ditch, flushing system, or
other similar manmade device; or

(ii) Pollutants are discharged directly
into waters of the United States which
originate outside of the facility mndpass
over, across, or through the facility or
otherwise come into direct con'tact with
the animals confined in the operation.

(3) A permit application shall not be
required from a concentrated animal
feeding operation designated under this
paragraph until the Director has
conducted an on-site inspection of the
operation anddetermined that the
operation should and could be regulated
under the fermit program. I-

§ 122.55 Concentrated aquatic animal
production facilities.

(Applicable to State NPDES programs,
see § 123.7.)

(a)Termit requirement Concentrated
aquatic animal production facilities, as
defined in this section, are point sources
subject to the NPDES permit program..

(b) Definition. "Concentrated aquatic
animal production facility"means a
hatchery, fish farm, or other facility
whichmeets the criteria in Appendix C,
or which theDirector designates under
paragraph fc) of this section.

(c) Case-by-casedesignation of
concentrateduquatic animal production
facilities.,{1) The Director may
designate any-warm or cold water
aquatic animal production facility asia
concentrated aquatic animal production
facilitupon determining that it is a
significant contributor of pollution-lo
waters of the United States. In making
this designation the Director shall
consider the following factors:

(i) The location and quality of the
receiving waters of the United States;

(ii) The holding, feeding, and
production capacities of the facility;

(iii)"TIhe quantity and nature of the
pollutants Teaching -waters of the United
States; and

{iv) Other relevant factors.
(2) A permiLapplication shall not be

required from a concentrated aquatic
animal-production facility designated
under this paragraph until the Director
has conducted on-site inspection of the
facility and has determined that the
facility should and could be regulated
under the permit-program.

§ 122.56 Aquaculture projects.
(Applicahle toStateNPDES programs,

see § l37)
(a] Permit -aguirement Discharges

intoaquaculture projects, as defined in
this section, are subject to the NPDES
permit program through section 318 of
CWA, andin accordance with 40 CFR
Part 125, Subpart B.,

(b) Definitions. f1] "Aquaculture
project" ieans a defined managed
water area which uses discharges of
pollutants into that designated area for
the maintenance or production of
harvestable freshwater, estuarine, or
marine plants or-animals.

(2) "Designated project area" means
the portions of the waters of the United
States within which the permittee or
permit applicant plans to confine the
cultivated species, using a method or

-plan or operation (including, but not
limited to, physical confinement) which,
on the basis of reliable sciehtific
evidence, is expected to ensure that
specific individual organisms comprising
an aquaculture crop will enjoy Increased
growth attributable to the discharge of
pollutants, and-be harvested within a
defined geographic area.

§ 122.57 Separate storm sewers.
(Applicablelo State NPDES programs,

see § 123.7.)
(a) PermitxzequiremenL Separate

storm-sewers,.as defined in this section
are point sources subject to the NPDES
permit program. Separate storm sewers
may be permitted eitherindividually or
-under a general permit (see § 122.59). An
NPDES permit for discharges into
waters-a! theUnited States from a

- separate storm sewer covers all
conveyances which are a part of that
separate stormnsewer system, even
though there may be several owners or
operators of these conveyances.
However, discharges into separate
storm sewers from point sources which
are not part of the separate storm sewer
systems may also require a permit.

(b] Definiftion.,1) "Separate storm
sewer" means a conveyance or system
of conveyances -(including pipes,

conduits, ditches, and channels)
primarily used for collecting and
conveying torm water runoff and which
is either:

(i) Located in an urbanized areas as
designated by the Bureau of the Census'
according to the criteria in 39 FR 15202
(May 1, 1974); or

(ii) Not located in an urbanized area
but designated under paragraph (c) of
this section.

(2) Except as provided in paragraph
(b)(3) of this section, a conveyance or
system of conveyances operated
primarily for the purpose of collecting
aid conveying storm water runoffwhich
is not located in an urbanized area and
has not been designated by the Director
under paragraph (c) of this section is not
considered a point source and is not
subject to the provisions of this section,

(3) Conveyances which discharge
process wastewater or storm water
runoff contaminated by contact with
wastes, raw materials, or pollutant-
contaminated soil, from lands or
facilities used for industrial or
commercial activities, into waters of the
United States or into separate storm
sewers are point sources that must
obtain NPDES permits but are not
separate storm sewers.

(4) 'Whether a system of conveyances
is or is not a separate storm sewer for
purposes Dfthis section shall have no
bearing on whether the system Is
eligible for funding under Title 11 of
CWA;-see 40 CFR § 35.925-21.

(c) Case-by-case designation of
separate storm sewers. The Director
may designate a storm sewer not
located in an urbanized area as a
separate storm sewer. This designation
may be made to the extent allowed or
required by EPA promulgated effluent
guidelines for point sources in the
separate storm sewer category; or when:

(1) A-Water Quality Management plan
under section 208 of CWA which
contains requirements applicable to
such point sources is approved; or

(2) The Director determines that a
storm seweris a significant contributor,
of pollution to the waters of the United
States. In making this determinationhe
Director shall consider the following
factors:

(i) The location of the discharge with
respect to waters of the United States; --

(ii) The size of the discharge;
(iii) The iquantity andnature of the

pollutants Teaching waters of the United
States;and

(iv)-Other relevant factors.

§ 122.58 Silvicultural activities.
(Applicable to State NPDES programs,

see § 123.7.)
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(a) Permit requirement Silvicultural
point sources, as defined in this section.
are point sources subject to the NPDES
permit program.

(b) Definitions. (1) "Silvicultural point
source" means any discernible,
confined, and discrete conveyance
related to rock crushing, gravel washing,
log sorting, or log storage facilities
which are operated in connection with
silvicultural activities and from which
pollutants are discharged into waters of
the United States. The term does not
include non-point source silvicultural
activities such as nursery operations.
site preparation, reforestation and
subsequent cultural treatment, thinning.
prescribed burning, pest and fire control.
harvesting operations, surface drainage,
or road construction and maintenance
from which there is natural runoff.
However, some of these activities (such
as stream crossing for roads] may
involve point source discharges of
dredged or fill material which may
require a CWA section 404 permit (see
33 CFR § 209.120 and Part 123, Subpart
E).

(2) "Rock crushing and gravel washing
facilities" means faclties which process
crushed and broken stone, gravel, and
riprap (see 40 CFR Part 436, Subpart B.
including the effluent limitations
guidelines).

(3] 'U.og sorting and log storage
facilities" means facilities whose
discharges result from the holding of
unprocessed wood, for example, logs or
roundwood with bark or after removal
of bark held in self-contained bodies of
water (mill ponds or log ponds] or stored
on land where water is applied
intentionally on the logs (wet decking).
(See 40 CFR Part 429, Subpart J,
including the effluent limitations
guidelines).

§ 122.59 General permits.
(Applicable to State NPDES programs.

see § 123.7.]
(a) Coverage. The Director may issue

a general permit in accordance with the
following:

(1] Area. The general permit shall be
written to cover a category of discharges
described in the permit under paragraph
(a)(2] of this section, except those
covered by individual permits, within a
geographic area. The area shall
correspond to existing geographic or
political boundaries, such as:

(i) Designated planning areas under
sections 208 and 303 of CWA;

[ii) Sewer districts or sewer
authorities;

(iii) city, county, or State political
boundaries;,

(iv) State highway systems;

(v] Standard metropolitan statistical
areas as defined by the Office of
Management and Budget;

(vi] Urbanized areas as designated by
the Bureau of the Census according to
criteria in 30 FR 15202 (May 1,1974]; or

(vii) Any other appropriate division or
combination of boundaries.

(2) Sources. The general permit shall
be written to regulate, within the area
described in paragraph (a)(1) of this
section, either

(i) Separate storm sewers; or
(ii) A category of point sources other

than separate storm sewers if the
sources all:

(A) Involve the same or substantially
similar types of operations,

(B) Discharge the same types of
wastes;

(C) Require the same effluent
limitations or operating conditions;

(D) Require the same or similar
monitoring; and

(El In the opinion of the Director, are
more appropriately controlled under a
general permit than under individual
permits.

(b) Admzidstration.-(1] In generaL
General permits may be issued,
modified, revoked and reissued, or
terminated in accordance with
applicable requirements of Part 12A or
corresponding State regulations. Special
procedures for issuance are found at
§ 123.76 for States and § 124.58 for EPA.

(2] Requhing an indiridual permit. (i)
The Director may require any person
authorized by a general permit to apply
for and obtain an individual NPDES
permit. Any interested person may
petition the Director to take action
under this subparagraph. Cases where
an individual NPDES permit may be
required include the following:

(A) The discharge(s) is a significant
contributor of pollution as determined
by the factors set forth at § 122.57(c](2],

(B) The discharger is not in
compliance with the conditions of the
general NPDES permit;

(C] A change has occurred in the
availability of demonstrated technology
or practices for the control or abatement
of pollutants applicable to the point
source;

(D) Effluent limitation guidelines are
promulgated for point sources covered
by the general NPDES permit;

(E) A Water Quality Management
plan containing requirements applicable
to such point sources is approved; or

(F) The requirements of paragraph (a)
of this section are not met.

(ii) For EPA issued general permits
only, the Regional Administrator may
require any owner or operator
authorized by a general permit to apply
for an individual NPDES permit as

provided in paragraph (b)(2)i) of this
section, only if the owner or operator
has been notified in writing that a
permit application is required. This
notice shall include a brief statement of
the reasons for this decision, an
application form, a statement setting a
time for the owner or operator to file the
application, and a statement that on the
effective date of the individual NPDES
permit the general permit as it applies to
the individual permittee shall
automatically terminate. The Director
may grant additional time upon request
of the applicant.

(iii) Any owner or operator authorized
by a general permit may request to be
excluded from the coverage of the
general permit by applying for an
individual permit. The owner or
operator shall submit an application
under § 122.53, with reasons supporting
the request, to the Director no later than
90 days after the publication by EPA of
the general permit in the Federal
Register or the publication by a State in
accordance with applicable State law.
The request shall be processed under
Part 124 or applicable State procedures.
The request shall be granted by issuing
of any individual permit ff the reasons
cited by the owner or operator are
adequate to support the request.

(iv) When an individual NTPDES
permit is issued to an owner or operator
otherwise subject to a general NPDES
permit, the applicability of the general
permit to the individual NPDES
permittee is automatically terminated on
the effective date of the individual
permit.

(v] A source excluded from a general
permit solely because it already has an
individual permit may request that the
individual permit be revoked, and that it
be covered by the general permit. Upon
revocation of the individual permit, the
general permit shall apply to the source.

§ 122.60 Additional condfitos appbcable
to all NPDES Permits.

(Applicable to State NPDES programs,
see § 123.7.)

The following conditions, in addition
to those set forth in §122.7, apply to all
NPDES permits:

(a] In addition to § 122.7[a] (duty to
comply):

(1) The permittee shall comply with
effluent standards or prohibitions
established under section 307(a) of the
Clean Water Act for toxicpollutants
within the time provided in the
regulations that establish these
standards or prohibitions, even if the
permit has not yet been modified to
incorporate the requirement

(2) The Clean Water Act provides that
any person who violates a permit
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condition implementing sections 301,
302, 306, 307, 308, 318, or 405 of the Clean
Water Act is subject to a civil penalty
not to exceed $100,000 per day of such
violation. Any person who willfully or
negligently violates permit conditions

'implementing sections 301, 302, 306, 307,
or 308 of the Clean Water Act is subject
to a fine of not less than $2,500 nor more
than $25,000 per day of violation, or by
imprisonment for not more than 1 year,
or both.

(b) In addition to § 122.7(c) (duty to
halt or reduce activity), upon reduction,
loss, or failure of the treatment facility,
the permittee shall, to the extent
necessary to maintain compliance with
its'permit, control production or all
discharges or both until the facility is
restored or an alternative method of
treatment is provided. This requirement
applies, for example, when the. primary
source of power of the treatment facility
fails Or is-reduced or lost.

(c) In addition to § 122.7(j)
(monitoring):

(1) Monitoring must be conducted
according to.test procedures approved
under 40 CFR Part 136, unless other test
procedures have been specified in this
permit.

(2) The Clean Water Act provides that
any person who falsifies, tampers with,
or knowingly renders inaccurate any
monitoring device or method required to
be maintained under this permit shall,
upon conviction, be punished-by a fine
of not more than $10,000 per violation, or
by imprisonment for not more than 6
months per violation, or by both.

(d) In addition to § 122.7(k)
(signatories): the Clean Water Act
provides that any person who
know ingly makes any false statement,
representation, or certification in any
record or other document submitted or
required to be maintained under tliis
permit, including monitoring reports'or
reports of compliance or non-
compliance shall, upon conviction, be
punished by a fine oftnot more than
$10,000 per violation, or by
imprisonment for not more than 6
months per violation, or by both.

(e) In addition to § 122.7(1)(3)
(monitoring reports):

(1) Monitoring results must be
reported on a Discharge Monitoring
Report (DMR).

(2) If the permittee monitors any
pollutant more frequently than required
by the permit, using test procedures
approved under 40 CFR 136 or as
specified in the permit, the results of this
monitoring shall-be jncluded in the -
calculation and reporting of the data
submitted in the DMR.

(3) Calculations for all limitations
which require averaging of

measurements shall utilize an arithmetic
mean unless otherwise specified by the
Director in the permit.

(f)(1) The following shall be included
as information which must be reported
within 24 hours under § 122.7(l)(5) (24-
hour reporting):

(i) Any unanticipated bypass which
exceeds any effluent limitation in the
permit. (See § 122.60(g) below.)

(ii) Any upset which exceeds any
effluent limitation in the permit.

(iii) Violation of a maximum daily
discharge limitation for any of the
pollutants listed by the Director in the
permit to be reported within 24 hours.
(See § 122.62(g).)

(2) The Director may waive the
written reporton a case-by-case basis if
the oral ieport'has been received within
24 hours.

(g) Bypass-(1) Definitions. (i)
"Bypass" means the intentional
*diversion of waste streams from any
portion of a treatnent facility.

(ii) "Severe property damage" means
substantial physical damage to property,
damage to the treatment facilities which
causes them to become inoperable, or
'substantial and permanent loss of
natural resources which can reasonably
be expected to occur in the absence of a
bypass. Severe property damage does
not mean economic loss caused by
delays in production.

(2) Bypass not exceeding limitations.
The permittee may allow any bypass to
occur which does not cause effluent
limitations to be exceeded, but only if it
also is for essential maintenance to
assure efficient operation. These
bypasses are not subject to the
provisions of paragraphs (g)(3) and (g)(4)
of this section.

(3) Notice.--(i) Anticipated bypass. If
the permittee knows in advance of the
need for a bypass, it shall submit prior
notice, if possible at least ten days
before the date of the bypass.

(ii) Unanticipated bypass. The
permittee shall submit notice of an
unanticipated bypass as required in
paragraph (f) of this section (24-hour
notice).

(4) Prohibition of bypass. (i) Bypass is
prohibited, and the Director may take
enforcement action against a permittee
for bypass, unless:

(A) Bypass was unavoidable to
prevent-loss of life, personal injury, or
severe property damage;

(B) There were no feasible
alternatives to the bypass, such as the
use of auxiliary treatment facilities,
retention of untreated wastes, or
maintenance during normalperiods of
equipment downtime. This condition is
not satisfied if the permittee could have
installed adequate backup equipment to

prevent a bypass which occurred during
normal periods of equipment downtime,
or preventive maintenance, and

(C) The permittee submitted notices
as required under paragraph (g)(3) of
this section.

(ii) The Director may approve an
anticipated bypass, after considering Its
adverse effects, if the Director
determines that it will meet the three
conditions listed above in paragraph
(g)(4)(i) of this section.

(h) Upset.-(1) Definition. "Upset"
means an exceptional incident in which
there is unintentional and temporary
noncompliance with technology-based
permit effluent limitations because of
factors beyond the reasonable control of
the permittee. An upset does not include
noncompliance to the extent caused by
operational error, improperly designed
treatment facilities, Inadequate
treatment facilities, lack of preventive
maintenance, or careless or improper
operation.

(2) Effect of an upset. An upset
constitutes an affirmative defense to an
action brought for noncompliance with
such technology-based permit effluent
limitations if the requirements of
paragraph (h)(3) of this section are met.
No determination made during
administrative review of claims that
noncompliance was caused by upset,
and before an action for noncompliance,
is final administrative action subjdct to
judicial review.

(3) Conditions necessary for a
demonstration of upset. A permittoe
who wishes to establish the affirmative
defense of upset shall demonstrate,
through properly signed,
contemporaneous operating logs, or
other relevant evidence that:

(i) An upset occurred and that the
permittee can identify the specific
cause(s) of the upset;

(ii) The permitted facility was at the
time being properly operated; and

(iii) The permittee submitted notice of
the upset as required in paragraph (f) of
this section (24-hour notice).
* (iv) The permittee complied with any

remedial measures required under
§ 122.7(d).

(4) Burden ofproof. In any
enforcement proceeding the permittee
seeking to establish the occurrence of an
upset has the burden of proof,

§ 122.61 Additional conditions applicabp
to specified categories of NPDES permits.

(Applicable to state NPDES programs,
see § 123.7.)

The following conditions, in iddition
to those set forth in § 122.7 and § 122.60,
apply to al NPDES permits within the
categories specified below:
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(a) Existing manufacturing,
commercial zi g, and silvicultural
discharers. In addition to the reporting
requirements mnder § 122.71) and
§ 122.60, all exstirg manufacturing,
commercial, mining, and silvicultural
dischargers must notify the Director as
soon as they knew or have reason to
believe:

(1] That any activity has occurred or
will occur which would result in the
discharge of any tooic pollutant which is
not limited in the permit, if that
discharge will exceed the highest of the
following "notification levels:"

(i) One hundred micrograms per liter
(100 pgli);

(ii) Two hndred micrograms per liter
(200 pg/i) for acrolein and acrylonitrile;
five hundred micrograms per liter (500
pg/}) for 2,4-dinitrophenol and for 2-
methyl-4,6-dinitrophenol; and one
milligram per liter (1 mg/1) for
antimony;,

(iii) Five (5) times the maximum.
concentration value reported for that
pollutant in the permit application in
accordance with §122.53(d)(7, or
§ 122.53(d)(10); or

(iv) The level established by the
Director in accordance with § 122.62(f).

(2) That they have bosun or expect to
begin to use or manufacture as an
intermediate or final product or
byproduct any toxic pollutant which
was not reported in the permit
application under § 122.53(d)(9).

(b) Publicly owned treatment works.
All POTWs must provide adequate
notice to the Director of the following

(1) Any new introduction of pollutants
into that POTW from an indirect
discharger which would be subject to
sections 301 or 306 of CWA if it were
directly discharging those pollutants;
and

(2) Any substantial change in the
volume or character of pollutants being
introduced into that POTW by a source
introducing pollutants into the POTW at
the time of issuance of the permit.

(3) For purposes of this paragraph.
adequate notice shall include
information on (i) the quality and
quantity of effluent introduced into the
POTW. and [i) any anticipated impact
of the change on the quantity or quality
of effluent to be discharged from the
POTW.

§ 122.62 Establisbing NPDES permit
conditions.

(Applicable to State NPDES programs,
see § 123.7.)

In addition to the conditions
established-under § 122.8[a), each
NPDES permit shall include conditions
meeting the following requirements
when applicable.

(a) Technology-based effluent
limitations and standards based on
effluent limitations and standards
promulgated under section 301 of CWA
or new source performance standards
promulgated under section 306 of CWA,
on case-by-case effluent limitations
determined under section 402(a)1) of
CWA, or oa a combination of the two, in
accordance with § 125.3. For new
sources or new dischargers, these
technology based limitations and
standards are subject to the provisions
of § 122.67[d) (protection period).

(b) Other effluent limitations and
standa s under sections 301, 302, 303,
307,318, and405 of CWA. If any
applicable toxic effluent standard or
prohibition (including any schedule of
compliance specified in such effluent
standard or prohibition) is promulgated
under section 307[a) of CWA for a toxic
pollutant and that standard or
prohibition is more stringent than any
limitation on the pollutant in the permit,
the Director shall institute proceedings
under these regulations to modify or
revoke and reissue the permit to
conform to the toxic effluent standard or
prohibition. See also § 122.0a).

(c) Reopener clause: for any
discharger within a primary industry
category (see Appendix A),
requirements under section 307(a)(2) of
CWA as follows:

(1) On or before June 30 1981: (i) If
applicable standards or limitations have
not yet been promulgated, the pemit
shall include a condition stating that, if
an applicable standard or limitation is
promulgated under sections 31(b)(2) (C)
and (D), 304(b)(2), and 307(a) (2) and that
effluent standard or limitation is more
stringent than any effluent limitation in
the permit or controls a pollutant not
limited in the permit, the permit shall be
promptly modified or revoked and
reissued to conform to that effluent
standard or limitation.

(ii) If applicable standards or
limitations have been promulgated or
approved, the permit shall include those
standards or limitations. (if EPA
approves existing effluent limitations or
decides not to develop new effluent
limitations, it will publish a notice in the
Federal Register that the limitations are
"approved" for the purpose of this
regulation.)

(2) After June 30, 1981, any permit
issued shall include effluent limitations
and a compliance schedule to meet the
requirements of sections 301(b)(2) (A),
(C),-(D), [() and (F) of CWA. whether or
not applicable effluent limitations
guidelines have been promulgated or
approved. These permits need not
incorporate the clause required by
paragraph (c)(1) of this section.

(3) The Director shall promptly modify
or revoke and reissue any permit
containing the clause required under
paragraph (c](1) of this section to
incorporate an applicable effluent
standard or limitation under sections
301(b)(2) (C) and (D), 304(bX]. and
307(a)(2] which is prorlgated or
approved after the permit is issued if
that effluent standard or limitation is
more stringent than any effluent
limitation in the permit, or controls a
pollutant not limited in the permit.

(d) Water quality standards and State
requirements: any requirements in
addition to or more stringent than
promulgated effluent limitations
guidelines or standards under sections
301, 304. 306,307.318, and 405 of CWA
necessary to:

(1) Achieve water quality standards
established under section 303 of CWA;

(2) Attain or maintain a specified
water quality through water quality-
related effluent limits established under
section 302 of CWA-

(3) Conform to the conditions of a
State certification under section 401 of
CWA which meet the requirements of
§ 124.53 when EPA is the permit issuing
authority;, however, if a State
certification is stayed by a court of
competent jurisdiction or appropriate
State board or agency. EPA shall include
conditions in the permit which may be
necessary to meet EPA's obligation
under section 301(b)(IIC) of CWA;

(4) Coxgorm to applicable water
quality requirements under section
401(a)(2) of CWA when the discharge
affects a State other than the certifying
State;

(5) Incorporate any more stringent
limitations, treatment standards, or
schedule of compliance requirements
established under Federal or State law
or regulations in accordance with
section 301(b)(1](C) of CWA,

(6) Ensure consistency with the
requirements of a Water Quality
Management plan approved by EPA
under section 208[b) of CWA;

(7) Incorporate section 403(c) criteria
under Part 125, Subpart Kv for ocean
discharges;

(8] Incorporate alternative effluent
limitations or standards where
warranted by "fundamentally different
factors," under 40 CFR Part 125, Subpart
D;

(9) Incorporate any other
requirements, conditions, or limitations
into a new source permit under the
National Environmental Policy Act 42
U.S.C. § § 4321 et seq. and section 511 of
CWA, when EPA is the permit issuing
authority (see § 122.66).

(e) Toxic polfutants. limitations
established under paragraphs (a), (b), or
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(d) of this section, to control pollutants
meeting the criteria listed in paragraph
(e)(1) of this section. Limitations will be
established in accordance with
paragraph (e)(2) of this section. An
explanation of the development of these
limitations shall be included in the fact
sheet under § 122.56(b)(1)(i].

(1] Limitations must control all toxic
pollutants which:

(i) The Director determines (based on
information reported in a permit
application under § 122.53(d) (7) or (10)
or in a notification under § 122.61(a)(1)
or on other information) are or may be
discharged at a level greater than the
level which can be achieved by the
technology-based'treafinent
requirements appropriate to the
permittee under § 125.3(c); or

(ii) The discharger does or may use or
manufacture'as an intermediate or final
product or byproduct. ,

(2) The re~juirement that the
limitations control the pollutants
meeting the criteria of paragraph (e)(1)
of this section will be satisfied by:

(i) Limitations on those pollutants; or
(ii) Limitations on other pollutants

which, in the judgment of the Director,
will provide treatment of the pollutants
under paragraph (e)(1) of this section to
the levels required by § 125.3(c).

(f) Notification level: a "notification
level" which exceeds the notification
level of § 122.61(a)(1) (i), (ii), or (iii),
upon a petition from the permittee or on
the Director's initiative. This new
notificatipn level maynot exceed the
level which can be achieved by the
technology-based treatment
requirements appropriate to the
permittee under § 125.3(c).

(g) Twenty-four hour reporting:
Pollutants for which the permittee must
report violations of maximum daily
discharge limitations under § 122.60(f)(3)
(24-hour reporting) shall be listed as
such in the permit. This list shall include
any toxic pollutant or hazardous
substance, or any pollutant specifically
identified as the method to control a
toxic pollutant or hazardous substance.

(h) Durations for pbrmits, as set forth
in'§§ 122.9(a) and 122.64.

(i) Monitoring reqdirements: In
addition to § 122.11, the following
monitoring requirements:

(1) To assure compliance with permit
limitations, requirements to monitor:

(i) The mass (or other measurement'
specified in the permit) for each
pollutant limited in the permit;

(ii) The volume of effluent discharged
from each outfall;

(iii) Other measuremehts as
appropriate; including pollutants in
internal waste streams under § 122.63(i);
pollutants in intake water for net

limitations under § 122.63(f); frequency,
rate of discharge, etc., for noncontinuous
discharges under § 122.63(e); and
pollutants subject to notification
requirements under § 122.61(a).(iv) According to test procedures
approved under 40 CFR Part 136 for the
analyses of pollutants having approved
methods under that Part, and according
to a test procedure specified in the
permit for pollutants with no approved
methods.

(2] Requirements to report monitoring
results with a.frequency dependent on
the nature and effect of the discharge,
but in no case less than once a year.

() Pretreatment program for POTWs.
Requirements for POTWs to:

(1) Identify, in terms of character and
volume of pollutants, any significant
indirect dischargers into the POTW
subject to pretreatment standards under
section 307(b) of CWA and 40 CFR Part
403.

(2) Submit a local program when
required by and in accordance with 40
CFR Part 403 to assure compliance with
pretreatment standards to the extent
applicable under section 307(b). The
local program shall be incorporated into
the permit as described in 40 CFR Part
403. The program shall require all
indirect dischargers to the POTW to
comply with thereporting requirements
of 40 CFR Part 403.

(k) Best management practices to
control or abate the discharge of
pollutants when:

(1) Authorized under section 304(e) of
CWA for the control of toxic pollutants
and hazardous substances from
aricillary activities;

(2) Numeric effluent limitations are
infeasible, or

(3) The practices are reasonably
necessary to achieve effluent limitations
and standards or to carry out the
purposes and intent of CWA.

(1) Reissued permits:
(1) Except as provided in paragraph

(1)(2) of this section when a permit is
renewed or reissued, interim limitations,
standards or conditions which are at
least as stringent as the final limitations,
standards, or conditions in the previous
permit (unless the circumstances on
which the previous permit was based
have materially and substantially.
changed since the time the permit was
issued and would constitute cause for
permit modification or revocation and
reissuance under.§ 122.15).

(2). When effluent limitations were
imposed under section 402(a)(1) of CWA
in a previously issued permit and these
limitations are more stringent than the
subsequently promulgated effluent
guidelines, this paragraph shall apply
unless:

(i) The discharger has installed the
treatment facilities required to meet the
effluent limitations In the previous
permit and has properly operated and
maintained the facilities but has
nevertheless been unable to achieve the
previous effluent limitations. In this case
the limitations in the renewed or
reissued permit may reflect the level of
pollutant control actually achieved (but
shall not be less stringent than required
by the subsequently promulgated
effluent limitation guidelines];

(ii) In the case of an approved State,
State law prohibits permit conditions
more stringent than an applicable
effluent limitations guideline;

(iii) The subsequently promulgated
effluent guidelines are based on best
conventional pollutant control
technology (section 301(b)(2)(E) of
CWA);

(iv] The circumstances on which the
previous permit was based have
materially and substantially changed
since the time the permit was issued and
would constitute cause for permit
modification or revocation and
reissuance under § 122.15; or

(v) There is increased production at
the facility which results in significant
reduction in treatment efficiency, in,
which case the perinit limitations will be
adjusted to reflect any decreased
efficiency resulting from increased
production and raw waste loads, but in
no event shall permit limitations be less
stringent than those required by
subsequently promulgated standards
and limitations.

(in) Privately owned treatment works,
For a privately owned treatment works,
any conditions expressly applicable to
any user, as a limited co-permittee, that
may be necessary in the permit issued to
the treatment works to ensure
compliance with applicable
requirements under this Part.
Alternatively, the Director may issue
separate permits to the treatment works
and to its users, or may require a
separate permit application from any
user. The Director's decision to Issue a
permit with no conditions applicable.to
any user, to impose conditions on one or
more users, to issue separate permits, or
to require separate applications, and the
basis for that decision, shall be stated in
the fact sheet for the draft permit for the
treatment works.

(n) Grants. Any conditions imposed In
grants made by the Administrator to
POWs under sections 201 and 204 of
CWA which are reasonably necessary
for the achievement of effluent
limitations under section 301 of CWA.

(o) Sewage sludge. Requirements
under section 405 of CWA governing the
disposal of sewage sludge from publicly
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owned treatment works, in accordince
with any applicable regulations.

(p) Coast Guard. When a permit is
issued to a facility that may operate at
certain times as a means of
transportation over water, a condition
that the discharge shall comply with any
applicable regulations promulgated by
the Secretary of the department in
which the Coast Guard is operating, that
establish specifications for safe
transportation, handling, carriage, and
storage of pollutants.

(q) Navigation. Any conditions that
the Secretary of the Army considers
necessary to ensure that navigation and
anchorage will not be substantially
impaired, in accordance with § 124.58.

§ 122.63 Calculating UPDES permit
conditions.

(Applicable to State NPDES programs,
see § 123.7.)

(a) Outfalls and dischargepoints. All
permit effluent limitations, standards,
and prohibitions shall be established for
each outfall or discharge point of the
permitted facility, except as otherwise
provided under § 122.62(k)(2) (BMPs
where limitations are infeasible] and
paragraph (i) of this section (limitations
on internal waste streams).

(b) Production-based limitations. (1)
In the case of POTWs, permit

limitations, standards, or prohibitions
shall be calculated based on design
flow.

(2) Except in the case of POTWs,
calculation of any permit limitations,
standards, or prohibitions which are
based on production (or other measure
of operation) shall be based not upon
the designed production capacity but
rather upon a reasonable measure of
actual production of the facility, such as
the production during the-high month of
the previous year, or.the monthly
average for the highest of the previous 6
years. For new sources or new
,dischargers, actifal production shall be
estimated using projected production.
The time period of the measure of
production shall correspond to the time
period of the calculated permit
limitations; for example, monthly
production shall be used to calculate
average monthly discharge limitations.

(c) Metals. All permit effluent
limitations, standards, or prohibitions
for a metal shall be expressed in terms
of the total metal (that is, the sum of the
dissolved and suspended fractions of
the metal) unless:

(1) An applicable effluent standard or
limitation has been promulgated under
CWA and specifies the limitation for the
metal in the dissolved or valent form; or

(2) In establishing permit limitations
on a case-by-case basis under § 125.3, it

is necessary to express the limitation on
the metal in the dissolved or valent form
in order to carry out the provisions of
CWA.

(d) Continuous discharges. For
continuous discharges all permit effluent
limitations, standards, and prohibitions,
including those necessary to achieve
water quality standards, shall unless
impracticable be stated as:

(1) Maximum daily and average
monthly discharge limitations for all
dischargers other than publicly owned
treatment works; and

(2) Average weekly and average
monthly discharge limitations for
POTWs.

(e) Non-continuous discharges.
Discharges which are not continuous, as
defined in § 122.3, shall be particularly
described and limited, considering the
following factors, as appropriate:

(1) Frequency (for example, a batch
discharge shall not occur more than
once every 3 weeks);

(2) Total mass (for example, not to
exceed 100 kilograms of zinc and 200
kilograms of chromium per batch
discharge);

(3) Maximum rate of discharge of
pollutants during the discharge (for
example, not to exceed 2 kilograms of
zinc per minute); and

(4) Prohibition or limitation of
specified pollutants by mass,
concentration, or other appropriate
measure (for example, shall not contain
at any time more than 0.1 mg/I zinc or
more than 250 grams (1/4 kilogram) of
zinc in any discharge).

(f) Mass limitations. (1) All pollutants
limited in permits shall have limitations,
standards, or prohibitions expressed in
terms of mass except*

(i) For pH, temperature, radiation, or
other pollutants which cannot
appropriately be expressed by mass;

(ii) When applicable standards and
limitations are expressed in terms of
other units of measurement; or

(iii) If in establishing permit
limitations on a case-by-case basis
under § 125.3. limitations expressed in
terms of mass are infeasible because the
mass of the pollutant discharged cannot
be related to a measure of operation (for
example, discharges of TSS from certain
mining operations), and permit
conditions ensure that dilution will not
be used as a substitute for treatment.

(2) Pollutants limited in terms of mass
additionally may be limited in terms of
other units of measurement and the
permit shall require the permittee to
comply with both limitations.

(g) Pollutants in intake water. Except
as provided in paragraph (h) of this
section, effluent limitations imposed in

permits shall not be adjusted for
pollutants in the intake water.

(h) Net limitations. (1) Upon request
of the discharger, effluent limitations or
standards imposed in a permit shall be
calculated on a "net" basis; that is,
adjusted to reflect credit for pollutants
in the discharger's intake water, if the
discharger demonstrates that its intake
water is drawn from the same body of
water into which the discharge is made
and if:

(i)(A) The applicable effluent
limitations and standards contained in
40 CFR Subchapter N specifically
provide that they shall be applied on a
net basis; or

(B) The discharger demonstrates that
pollutants present in the intake water
will not be entirely removed by the
treatment systems operated by the
discharger, and

(ii) The permit contains conditions
requiring:

(A) The permittee to conduct
additional monitoring (for example, for
flow and concentration of pollutants) as
necessary to determine continued
eligibility for and compliance with any
such adjustments; and

(B) The permittee to notify the
Director if eligibility for an adjustment
under this section has been altered or no
longer exists. In that case, the permit
may be modified accordingly under
§ 122.15.

(2) Permit effluent limitations or
standards adjusted under this paragraph
shall be calculated on the basis of the
amount of pollutants present after any
treatment steps have been performed on
the intake water by or for the
discharger. Adjustments under this
paragraph shall be given only to the
extent that pollutants in the intake
water which are limited in the permit
are not removed by the treatment
technology employed by the discharger.
In addition, effluent limitations or
standards shall not be adjusted to the
extent that the pollutants in the intake
water vary physically, chemically, or
biologically from the pollutants limited
in the permit. Nor shall effluent
limitations or slandards be adjusted to
the extent that the discharger
significantly increases concentrations of
pollutants in the intake water, even
though the total amount of pollutants
might remain the same.

(i) Internal waste streams. (1) When
permit effluent limitations or standards

'imposed at the point of discharge are
impractical or infeasible, effluent
limitations or standards for discharges
of pollutants maybe imposed on
internal waste streams before mixing
with other waste streams or cooling
water streams. In those instances, the
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I
monitoring required by § 122.62(i)ahall
also be applied to the internal waste
streams.

(2) Limits on internal waste streams
will be imposed only when the Tact
sheet under § 124.56-sets forth the
exceptional circumstances which make
such limitations necessary, such as
when the final discharge point is
inaccessible (for example, underi10
meters of water], the wastes at thepoint
of discharge are so diluted as to make
monitoring impracticable, or the
interferences among pollutants at the
point of discharge would make detection
or analysis impracticable.

(j) Disposal of pollutants into wells,
into POTWs, or by land application.
Permit limitations and standards shall
be calculated as provided in § 122.65.

§ 122.64 Duration of certain NPDES
permits.

(Applicable to State NPDES prpgrams,
see § 123.7.]

(a).On or before June 30,1981, any
permit issued to a discharger in a
primary industry category Isee
Appendix A]:

(1) Shall meet one of the following
conditions:

(i) Expire on June 30, 1981;
[ii) Incorporate effluent standards and

limitations applicable to the discharger
which have been promulgated or
approved under sections 301(b)(2J (C)
and (D), 304(b)(2), and307(a)(2):of,CWA;
or

(iii) Incorporate the "reopenerclause"
required by § 122.62(c)(1), and effluent
limitations to meet therequirements -of
sections 301(b)(2) (A), (C), (D), EJ and
(F) of CWA. '

(2) Shall notbe written to expire:after
June30, 1981 unless the discharger has
submitted to the Director the
information required by
§ 122.53(d)(7)(ii).

(b) After June 30,1981 a permitmay
be issued for the full term if the permit
includes effluent limitations anda
compliance schedule to meet the
requirements of sections 301(b)(2).IA),
(C), (D), (E), and (F) of CWA, whether or
not applicable effluent limitations
guidelines have been promulgated .or
approved.

(c) A determination ataparicular
discharger falls withinafgivenindustrial'
category for purposes of setting a pernit
expiration date under paragra'hlb of
this section is-not conclusive as tofhe
discharger's inclusonin-fhatindustrial
category for-any-olherpurposes, -and
does not prejudice any fights lo
challenge or change hatincluslon-at-the
time that a-permitbased-on that
determinationis formulated.

§ 122.65 Disposal of pollutants into wells,
-into publicly owned treatment works, or by
land application.

(Applicable to State NPDES programs,
see-§ 123.7.)

(a) When part of a discharger's
process wastewater is lot being
discharged into waters of the-United
States or contiguous zone because it is
disposed into:a well, into a POTW, or by
land application thereby reducing the
flow or level of pollutants being
discharged into waters of the United
States, applicable effluent standards
and limitations for the discharge in an
NPDESpermit shhll be adjusted to
reflect the reduced raw waste resulting
from such disposal. Effluent li.mitatians
and standards in the permit shall be
calculated by one of the following
methods:

(1) If none of the waste from a
particularprocess is discharged into
waters'of the United States, and effluent
limitations guidelines provide separate
allocation for wastes from that process,
all allocations for the propess shall be
eliminated from calculation of permit
effluentlimitations or standards.

(2) In all cases'other than those
describedin paragraph (a)(1) of this
section, effluent limitations shalliBe
adjusted by multiplying the effluent
limitation derived by apllying effluent
limitation guidelines to the total-waste
streamby the amount of wastewater
flow to be treated and dischargedh-to
waters ofl helUnited States, and
dividing the result'by the total
wastewater flow. Effluent limitations
and standards so calculated may be
further adjusted under Part 125, Subpart
D to make them m6re stringent if -
discharges-to wellspublicly owned
treatment works, orby land application
change the character or-treatability of
the pollutants being discharged to
receiving waters.

This-method may be algebraically
expressed as:

'P=EXN/T
where P is the permit effluent limitation,
E is the limitation derived by applying
effluent guidelines to the total waste
stream, N is the wastewater flow to be
treated and discharged to waters of the
United States, and T is the total
wastewater flow.

(b) Paragraph (a] of this section:shall
not apply to the extent that promulgated
effluent limitations guidelines:

(1) Control concentrations of
pollutants discharged but not mass; -or

(2) Specify a different specific
technique for adjusting effluent
limitations to.account for well injection,
land application, or disposal into
POTWs.

(c) Paragraph (a) of this section does
not alter a discharger's obligation to
meet any more stringent requirements
established under § 122.7, § 122.6,
§ 122.60, § 122.61, and § 122,62.

§ 122.66 New sources and new
dischargers.

(a) Definitions. (1) "New source" and"'new discharger" are defined in § 122.3.
(2) "Source" means any building,

structure, facility, or installation from
which there is or may be a discharge of
pollutants.

- (3) "Existing source" means any
source which is not a source or a new
discharger.

(4) "Site" is defined in § 122.3;
(5) "Facilities or equipment" means

buildings, structures, process or
production equipment or machinery
which form a permanent part of the new
source and which will be used in its
operation, if these facilities or
equipment are of such value, as to
represent a substantial commitment 1o
construct. It excludes facilities or
equipment used in connection with
feasibility, engineering, and design
studies regarding the source or-water
pollution treatment for the source.

(b) Criteria for new source
determination. (1) The following
construction activities result in a new
source:

(i) Construction of a source on a site
at which no other source Is located, or

(ii) Construction on a site at-which
another source is located of a building,
structure, facility, orinstallationfrom
which there is or may be a discharge of
pollutants if:.

(AJ -the'process or production
equipment thatcauses the discharge of
pollutants from the existing source is
totally replaced by this construction, or

(B) the construction results in a
change in the nature or quantity, of
pollutants discharged.

(2) Construction on a site at which an
existing source is located results in -a
modification subject to § 122.15 rather
than a new source if the construction
does not create a new building,
structure, facility, or installation from
which there is or may-be a discharge of

-pollutants but otherwise alters, replaces,
or adds to existing process or
production equipment.

(3) Construction of a new source as
defined under,§ -122.3 has commenced if
the owner or operatorhas: (i) Begun, or
caused to begin as part of a continous
on-site construction program:

(A) Any placement, assembly, or
installation of facilities:or equipment ;or

- (B) Significant site preparation work
including clearing, excavation, or
removal of existing buildings, structures,

I I ,,= ' I I I
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or facilities which is necessary for the
placement, assembly, or installation of
new source facilities or equipment; or

(ii) Entered a binding contractual
obligation for the purchase of facilities
or equipment which are intended to be
used in its operation within a
reasonable time. Options to purchase or
contracts which can be terminated or
modified without substantial loss, and
contracts for feasibility, engineering,
and design studies do not constitute a
contractual obligation under the
paragraph.

(c) Requirement for an Environmental
Impact StatemenL (1) The issuance of an
NPDES permit to new source:

(i] By EPA may be a major Federal
action significantly affecting the quality
of the human environment within the
meaning of the National Environmental
Policy Act of 1969 (NEPA), 33 U.S.C.
4321 et seq. and is subject to the
environmental review provisions of
NEPA as set out in 40 CFR Part 6,
Subpart F. EPA will determine whether
an Environmental Impact Statement
(EIS) is required under § 122.53(h)
(special provisions for applications from
new sources) and 40 CFR Part 6, Subpart
F;

(ii) By an NPDES approved State is
not a Federal action and therefore does
not require EPA to conduct an
environmental review.

(2) An EIS prepared under this
paragraph shall include a
recommendation either to issue or deny
the permit.

(i) If the recommendation is to deny
the permit, the final EIS shall contain
the reasons for the recommendation and
list those measures, if any, which the
applicant could take to cause the
recommendation to be changed;

(ii) If the recommendation is to issue
the permit, the final EIS shall
recommend the actions, if any, which
the permittee should take to prevent or
minimize any adverse environmental
impacts;

(3) The Regional Administrator shall
issue, condition, or deny the new source
NPDES permit following a complete
evaluation of any significant beneficial
and adverse environmental impacts and
a review of the recommendations
contained in the EIS or finding of no
significant impact.

(4)(i) No on-site construction of a new
source for which an EIS is required shall
commence before final Agency action in
issuing a final permit incorporating
appropriate EIS-related requirements, or
before execution by the applicant of a
legally-binding written agreement which
requires compliance with all such
requirements, unless such construction
is determined by the Regional

Administrator not to cause significant or
irreversible adverse environmental
impact. The provisions of any agreement
entered into under this paragraph shall
be incorporated as conditions of the
NPDES permit when it is issued.

(ii) No on-site construction of a new
source for which an EIS is not required
shall commence until 30 days after
issuance of a finding of no significant
impact, unless the construction is
determined by the Regional
Administrator not to cause significant
adverse environmental impacts.

(5) The permit applicant must notify
the Regional Administrator of any on-
site construction which begins before
the times specified in paragraph (c)(4) of
this section. If onsite construction begins
in violation of this paragraph, the
Regional Administrator shall advise the
owner or operator that it is proceeding
with construction at its own risk, and
that such construction activities
constitute grounds for denial of a permit.
The Regional Administrator may seek a
court order to enjoin construction in
violation of this paragraph.

(d) Effect of compliance with new
source performance standards. (The
provisions of this paragraph do not
apply to existing sources which modify
their pollution control facilities or
construct new pollution control facilities
and achieve performance standards, but
which are neither new sources or new
dischargers or otherwise do not meet the
requirements of this paragraph.)

(1) Except as provided in paragraph
(d)(2) of this section, any new
discharger, the construction of which
commenced after October 18, 1972, or
new source which meets the applicable
promulgated new source performance
standards before the commencement of
discharge, may not be subject to any
more stringent new source performance
standards or to any more stringent
technology-based standards under
section 301(b)(2) of CWA for the soonest
ending of the following periods:

(i) Ten years from the date that
construction is completed;

(ii) Ten years from the date the source
begins to discharge process or other
nonconstruction-related wastewater or

(iii) The period of depreclaflon or
amortization of the facility for the
purposes of section 167 or 169 (or both)
of the Internal Revenue Code of 1954.

(2) The protection from more stringent
standards of performance afforded by
paragraph (d)(1) of this section does not
apply to:

(i) Additional or more stringent permit
conditions which are not technology
based; for example, conditions based on
water quality standards, or toxic

effluent standards or prohibitions under
section 307(a) of CWA, or

(ii) Additional permit conditions in
accordance with § 125.3 controlling
toxic pollutants or hazardous
substances which are not controlled by
new source performance standards. This
includes permit conditions controlling
pollutants other than those identified as
toxic pollutants or hazardous
substances when control of these
pollutants has been specifically
identified as the method to control the
toxic pollutants or hazardous
substances.

(3) When an NPDES permit issued to a
source with a "protection period" under
paragraph (d)(1) of this section will
expire on or after the expiration of the
protection period, that permit shall
require the owner or operator of the
source to comply with the requirements
of section 301 and any other then
applicable iequirements of CWA
immediately upon the expiration of the
protection period. No additional period
for achieving compliance with these
requirements shall be allowed except
when necessary to achieve compliance
with requirements promulgated less
than 3 years before the expiration of the
protection period.

(4) The owner or operator of a new
source, a new discharger which
commenced discharge after August 13,
1979, or a recommencing discharger
shall install and have in operating
condition, and shall "start-up" all
pollution control equipment required to
meet the conditions of its permit before
beginning to discharge. Within the
shortest feasible time (not to exceed 90
days), the owner or operator must meet
all permit conditions.

(5) After the effective date of new
source performance standards, it shall
be unlawful for any owner or operator
of any new source to operate the source
in violation of those standards
applicable to the source.
Appendix A to Part 122-NPDES Primary
Industry Categories

Any permit issued after June 30,1981 to
dischargers in the following categories shall
Include effluent limitations and a compliance
schedule to meet the requirements of section
301(b](2 (A). (C). (D). (E) and (F) of CWA,
whether or not applicable effuent limitations
guidelines have been promulgated See
if 12.62 and 122.64.
Industry Category
Adhesives and Sealants
Aluminum Forming
Auto and Other Laundries
Battery Manufacturing
Coal Mining
Coil Coating
Copper Forming
Electrical and Electronic Components
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Electroplating
Explosives Manufacturing
Foundries
Gun-and Wood Chemicals
Inorganic Chemicals Manufacturing
Iron and Steel Manufacturing
Leather Tanning and Finishing
Mechanical Products Manufacturing'
Nonferrous Metals Manufacturing
Ore Mining
Organic Chemicals Manufacturing
Paint and Ink Formulation
Pesticides
Petroleum Refining
Pharmaceutical Preparations
Photographic Equipment and Supplies
Plastics Processing ,-
Plastic and SyntheticVIaterials

Manufacturing
Porcelain Enameling
Printing.andPublishing
Pulp and Paper Mills
Rubber Prd-cessing
Soap and Detergent Manufacturing
Steam Electric Power Plants
Textile Mills
Timber Products Processing f

- Appendix B to Part 122-Criteriafor
Determining a Concentrated Animal.eeding
Operation (§122.54)

An animal feeding operation is a
concentrated animal feeding opeiation for
purposes of § 122.54 if either of the following
criteria are met.

(a) More than the numbers of animals
specified in-any of the following categories
are confined:

(1) .1,000 slaughter and feedercattle,
(2) 700 mature dairy cattle (whether milked

or dry cows),
(3) 2,500 swine each weighing over 25

kilograms (approximately 55 pounds),
(4)'500horses,

. (5)'10,000 sheep or lambs,
(6 55,000 turkeys,
(7) 100,000laying hens or broilers'lif the

facility has.continuous overflow watering),
(8) 30,000 laying hens or broilers lifthe

facility has a liquid manure-handling system),
(9) 5,000 ducks, or

(10) 1,000 animal units; or
(b) More than the following numbar.and

types of animals are confined:
(1) 300 slaughter or feedercattle,
(2] 200 mature dairy cattlelwhether-milked

or dry cows),
(3) 750 swine eich weighing-wer.25

* kilograms (approximately 55 pounds),
(4] 150 horses,
[5) 3,000 sheep or lambs,
(6) 16,500turkeys,
[7) 30,000 laying hens orbroilersl{ifthe

facility has continuous mverflow-watering),
(8) 9,o olaymg hens ,orbroilers.iflhe

facility has a-liquid manure handling systemj,
(9) 1,500 ducks, or
(10] 300 animal units;

and either one of the following conditions -are
met: pollutants are dischargeilint6 navigable
waters through a manmade.ditch, flusihing
system or other similar manmade device; or
pollutants are discharged directly into waters
of the United States which originate outside
of and pass over, across, or through the
facility or otherwise come into direct contact
with the-animals-confined in the operation,

-Provided, however, that noanimal feeding
operation is a concentrated animalfeeding
operation as defined aboveM such animal
feeding operatioi discharges onlyinthe
event of a25 year, 24-hour storm event.

The'term "animal unit"-means a unit of
measurement for any animal feeding *
operation calculated by adding the following
numbers: the-number of slaughter and-feeder
cattle multiplied by 1.0, plus the number ol
mature dairy cattle multiphiedbytL4, plus the
number of swine weighing over 25 kilograms
(approximatdly,55 pounds) multiplied by 0.4,
plus the number of sheep multipliedby 0.1,
plus-the number of horses multiplied by 2.0.

The term "manmade" means constructed
by man anaused forthe purpose of
transporting wastes.

Appendix C to Part 122--Criteria for
Determining a Concentrated Aquatic Animal
Production Facility (§ 122.55)

A.hathery,:fish farm, ot otherfacidityis a
concentrated aquatic animal production
facility for.purposes of-§ 122.55 if it contains,
grbws, or holds 2quatic animals in either .of
the following categories.

'(a) Coldwater fish species or other -cold
water aquatic animals in ponds,.raceways, or
other similar structures which discharge at
least 30 days peryear but does not include:

(-1) Facilities which produceless than 9,090
harvest weight kilograms (approximately
20,000-pounds) of aquatic animals per year,
and

(2) Facilities which feed-less'than272
kilograms(approximately5,000.poundsj'of
food during he calendarmbnth of maxdmum
feeding.

(bj Warm.water fish species or other warm
water aquatic animals in ponds, raceways, or

- other similar. structures whidh discharge at
least 30 days per year, but does-not include:

(1) Closed ponds which discharge only
during periods of excess xunoff; or

(2).Facilities which produceless:than
45,45iharvesrt-weight kilograms
(approximately-100,000poundsJ of aquatic
animals per year.

"Cold water aquatic animals" include, but'
are not limited to, the Sdlmonidae family of
fish; e.S.,'trout and salmon.

"'Warm-wate aquatic animals"include,'but
are not limited-to, the Ameiuarde,
,Centrarzdidae -and Cyprinidae fa iLies~6f
fish; e.g,7especively, catfish.sunfish and
minnows.

Appendix 13to Part 122,-PDES Permit
Application Testing Bequirments f§ 122.53.

Table.L-esingRequrements for OCranic Xoxic
Pollutants by Indusral Categoryfor-adsting

Dischargers

'GC/MS'fraction'
Jndustrialcategory

Vola- Acid 33asi/ Pesti-
ti!e eutral =de

Adhesives and Sealants.....
Aluminum Forrnmg... .....
Auto and Other Laundries_.
Battery Manufacturing--
Coal Mining-_----
Coil Coating'
Copper Forming
Electric and Electronic

Components

V) .')(') ('3
(') (')VC))

(1 ('J
41 0.

.') ..........

') ..C') (')

.') . .

(') 1 ') (')

Table I.-7c, 6ngRequiremen/s for Organ Toxic
Pol/utantstby IndusLnil Categoiy for Exdatng

Dischargers-Conflnued

GC/MS fraction'
Industrial category

Vol- Acid Base/ Pos$
tile n ctral .ido

Electroplating.-__
Explosives Manufacturing....-
Foundries ............ .
Gum and Wood Chemicals....
inorganic Chemicals

Manufacturing. ...........
Iron and Steel Manufacturing.
Leather Tanning and Fshig
Mechanical Products

Manufacturing......__..
Nonferrous Metals

Manufacturing-..............
O,*e klning ... .......................

Organic Chemicals
Manufacturing - -..........-

Paint and Ink Formulation.......
Pestcides ..........................
Petroleum Refirnilng ............. ,
Pharmaceutical Preparatlons...
Photographic Equipment and

Supplies .......................
Plastic and Synthetic

Materials Manufacturing....,
Plastic Processing .................
Porcelain Enameling..-........
Printing and Publishing ........
Pulp and Paper Mills.........
Rubber Processing.
Soap and Detergent

Manufacturing. _.........
Steam Electric Power Plants..
Textile Mills . *...............
Timber. Products Processing..

( i') I ) .

(*) 11) (*) ... .
(0 (M () (1)

') 1') (').
V') (') r) ...

C') ') C') ('3(1) 0' 0' '
(' (0 N' (1)

)(' (' ') (')
(') (') ') T")N9 11' V) (')
(') 4') 1') ')111 Al V') ...
(') (') (') 0

( ) 9 ') :t')

(') -- 11 ') (')
(') N' (') NC)
(') () C') ('
() (') (').
(') C') ').....

C') i') (I C')
C') C') ('l (')

'The toxic pollutants In each fraction are fisted In Tab II
Testing required.

Table II Organic Toxic Pollutants in Eadh of
Four Fractions in Analysis by Gas
Chromatography/Mass Spectroscopy (GC/
MS),

Volatiles

1V acrolein
2V .acrylonitrile'
3V benzene
4V his (chloromethyl) ether
5V bromoform
6V carbon tetrachloride
7V , chlorobenzene
8V chlorodibromomethane
9V clhloroethane
10V 2-hloroethylvinyl ether
11V' chloroform
12Y odichlorobromomethane
13V dichlorodifluoromethane
14V l-dichloroethane
15V 1,2-didhloroethane
1sV i-dicdhloroethylene
17V 1,2-diciloropropane
18V- 1,2-dihloropropylene
19V ethylbenzene
20V methyl bromide
21V ine1hylichloride
22V ,methylene chloride
23V ,1,2,2-tetracliloroethane
24V tetrachloroethylene
25V toluene
26V 1,2-trans-dichloroethylene
27V 1,4,1-trichloroethane
28V 1,1;2-trichloroethane
29V trichoroethylene
30V trichlorofluoromethane
31V vinyl chloride
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Acid Compounds

1A 2-chiorophenal
2A 2.4-dichloppheaol
3A 2,4-dimethylphenol
4A 4.6-dinitro-o-cresol
5A 2,4-dinitrophenol
6A 2-nitrophenol
7A 4-nitrophenol
8A p-chloro-m-cresol
9A pentachlorophenol
10A phenol
11A 2,4,6-trichlorophenol

Base/Neutral

1B acenaphthene
2B acenaphthylene
3B anthracene
4B benzidine
5B benzo[a]anthracene
6B benzo(a)pyrene
7B 3,4-benzofluoranthene
8B benzofghilperylene
9B benzo(k)fluoranthene
10B bis[2-chloroethoxy)methane
11B bis{2-chloroethyl)ether
12B bis(2-chloroisopropyl)ether
13B bis{W2-ethy lhexj)phthalate
14B 4-bromophenyl phenyl ether
15B but)&benzyl phthalate
16B 2-chloronaphthalene
17B A-chlorophenyl phenyl ether
18B chrysene
19B dibenzoa,h)aakhracene
20B 1,2-dichlorobenzene
21B 1,3-dichlomebmene
22B 1,4-dichlembenzene
23B 3,3'-dichkwooeidine
24B diethyl phthalate
25B dimethyl phthalate
26B di-n-butyl phthalate
27B 2,4-dinitrotoluene
28B 2,6-dnitrotoluene
29B di-n-octyl phlbalate
30B 1.2-diphendhydrazine (as azobenzene)
31B fluoranthene
32B fluorene
33B hexachlorobenzene
34B hexachiorobutadiene
35B hexachlorocyclapentadiene
36B hexachloroethane
37B indeno(1,Z,3-cd)pyrene
38B isophorone
39B naphthalene
40B nitiobenzene
41B N-nitrosodimethylanine
42B N-nitrosodi-n-pr 9'Iamine
43B N-nitrosodiphenylamine
44B phenanthrene
45B pyrene
46B 1,2,4-richlorobenzene

Pesticides

1P adrin
2P a-BHC
3P J3-BHC
4P y-BHC
5P 8-BHC
6P> chlordane
7P 4.4'-DDT
8P 4,4'-DDE
9P 4,4-DDD
loP dieldrin
lP a-endosulfan
12P fl-endosulfan
13P endosulfan sulfate
14P endrin

15P endrin aldehyde
16P heptachlor
17P heptachlor epoxide
18P PCB-1Z42
19P PCB-1254
20P PCB-221
21P PCB-1232
22P PCB-1248
23P PCB-120
24P PCB-1016
25P toxaphene

Table II Other Toxic Pollutants: Afetls,
Cyanide, and Total PhenoIs.
Antimony, Total
Arsenic, Total
Beryllium. Total
Cadmium. Total
Chromium. Total
Copper. Total
Lead, Total
Mercury, Total
Nickel, Total

-Selenium. Total
Silver. Total
Thallium. Total
Zinc, Total
Cyanide. Total
Phenols. Total

Table IV Conventional and Nonconventional
Pollutants Required to be Tested by Excistir
Dischargers if Expected k be Present.
Bromide
Chlorine, Total Residual
Color
Fecal Coliform
Fluoride
Nitrate-Nitrite
Nitrogen. Total Organic
Oil and Grease
Phosphorus, Total
Radioactivity
Sulfate
Sulfide
Sulfite
StIrfactants
Aluminam, Total
Barium, Total
Boron, Total
Cobalt. Total
Iron. Total
Magnesium, Total
Molybdenum, Total
Manganese, Total
Tin, Total
Titanium. Total

Table V Toxic Pollutants and Hazardous
Substances Required to be Identified by
Existing Discharers if Expected to be
Present.

Toxic Poll4ants
Asbestos

Hazardous Substances
Acetaldehyde
Allyl alcohol
Allyl chloride
Amyl acetate
Aniline
Benzonitrile
Benzyl chloride
Butyl acetate
Butylamine
Captan

Carbaryl
Carbofuran
Carbon disulfide
Chlorpyrifos
Coumaphos
Cresol
Crotonaldehyde
Cyclohexane
Z.4-D (2.4-Dichlorophenoxy acetic acid)
Diazinon
Dicamba
Dichlobenil
Dlchlone
2,2-Dichloropropionic acid
Dichlorvos
Diethyl amine
Dimethyl amine
Dintrobenzene
Diquat
Disulfoton
Diuron
Epichlorohydrin
Ethanolamine
Ethion
Ethylene diamine
Ethylene dibromide
Formaldehyde
Furfural
Guthion
Isoprene
lsopropanolamine
Kelthane
Kepone
Malathion
Mercaptodimethur
Methoxychlor
Methyl mercaptan
Methyl methacrylate
Methyl parathion
Mevinphos
Mexacarbate
Monoethyl amine
Monomethyl amine
Naled
Napthenic acid
Nitrotoluene
Parathion
Phenolsulfanate
Phosgene
Propargite
Propylene oxide
Pyrethrins
Quinoline
Resorcinol
Strontium
Strychnine
Styrene
2,45-T (2.45-Trichlorophenoxy acetic acid)
TDE (Tetrachlorodiphenylethane)
24.5-TP [2-.(24.5-Trichlorophenoxy)

propanoic acid]
Trichlorofon
Triethylamine
Trimethylamine
Uranium
Vanadium
Vinyl Acetate
Xylene
Xylenol
Zirconium
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PART 123-STATE PROGRAM
-REQUIREMENTS

Subpart A-General Program Requirements
Sec.
123.1 Purpose and scope.
123.2 -Definitions.
123.3 Elements of a program submission.
123.4 Program description.
123.5 Attorney General's statement.
123.6, Memorandum of Agreement with

Regional Administrator.
123.7 Requirements for permitting.
123.8 Requirements for compliance

evaluation programs.
123.9 Requirements for enforcement

authority. -
123.10 Sharing of information.
123.11, Coordination with other programs.
123.12 Approval process.
123.13 Procedures for revision of State

programs.
123.14 Criteria for withdrawal of State

programs.
123.15 Procedures for withdrawal of State

programs.

Subpart B-Additional Requirements for
State Hazardous Waste Programs
123.31 Purposeand scope'.
123.32 Consistency.
123.33 Requirements for identification and

. listing of hazardous wastes.
123.34 Requirements for generators of

hazardous wastes.
123.35 Requirements for transporters of

hazardous wastes.
123.36 Requirements for hazardous waste

management facilities.
123.37 Requirements with respect to permits

and permit applications.
123.38 EPA review of State permits.
123.39 Approval process.

Subpart C-Additional Requirements for
State UIC Programs
123.51 Purpose and scope.
123.52 Requirement to obtain a permit-
123.53 Progress reports.
123.54 Approval process.
123.55 Procedures for withdrawal of State

UIC programs,

Subpart D-Additional Requirements for
State Programs Under the National
Pollutant Discharge Elimination System
123.71 Purpose and scope. -'
123.72 Control of disposal of pollutants into

wells.
123.73 Receipt and use of Federal

- information.
123.74 Transmission of information to EPA.
123.75 EPA review of and objections to

State permits.
123.76 Prohibition.
123.77 Approval process.

Subpart E-Addltional Requirements for
State Programs Under Section 404 of the
Clean Water Act
123.91 Purpose and scope. ,
123.92 Activities not requiring permits.
123.93 Prohibitions.
123.94 Permit application.
123.95 General permits.
123.96 Emergency permits.

123.97 Additional coriditions applicable to
all 404 permits.

123.98 Establishing 404 perniit conditions.
123.99 Memorandum of Agreement with the

Secretary.
123.100 Transmission of information to EPA

and other Federal agencies.
123.101 EPA review of and objections to

State permits.
123.102 Coordination requirements.
123.103 Enforcement authority.
123.104 Approval process.

Subpart F-Requirements for Interim
Authorization of State Hazardous Waste
Programs
123.121 Purpose and scope.
123.122 Schedule.
123,123 Elements of a program submission.
123.124 Program description.

'123.125 Attorney General's statement.
123.126 -Memorandum of agreement
123.127 Authorization plan.
123.128 Prograi' requirements for interim

authorization for Phase I.
123.129 Additional program requirements

for interim authorization for Phase II.
123.130 Interstate movement of hazardous

waste.
123.131 Progress reports.
123.132 Sharing of information.
123.133 Coordination with other programs.
123.134 EPA review of State permits.
123.135 Approval process.
123.136 Withdrawal of State programs.
123.137 Reversion of State programs.

Authority: Resource Conservation and
Recovery Act, 42 U.S.C. 6901 et seq.; Safe
Drinking Water Act, 42 U.S.C. 300Wo et seq.;
Clean Water Act, 33 U.S.C. 1251 el seq.

Subpart A-General Program
Requirements

§ 123.1 Purpose and scope.
(a) This part specifies the procedures

EPA will follow in approving, revising,
and withdrawing State programs under
the following statutes and the
requirements State programs must meet
to be approved by theAdministrator
under:

(1) Section 3006(b) (hazardous waste-
final authorization) and section 3006(c)
(hazardous waste-interim authorization)
of RCRA;

(2) Section 1422 (underground
injection control-UIC) of SDWA;

(3) Sections 318, 402, and 405
(National Pollutant Discharge
Elimination System-NPDES) of CWA;
and

(4) Section 404 (dredged or fill
matefial) of CWA.
, (b) Subpart A contains requirements
applicable to all programs listed in
paxagraph (a) &xcept hazardous waste
programs operating under interim
authorization. All requirements
applicable to hazardous waste programs
operating under interim authorization
are contained in Subpart F. (References
in this subpart to "programs under this

Part" do not refer to hazardous waste
programs operating under interim
authorization.) Subpart A includes the
elements which must be part of
submissions to EPA for program
approval, the substantive provisions
which must be present in State programs
for them to be approved, and the
procedures EPA will follow In
approving, revising, and withdrawing
State programs. Subpart B contains
additional requirements for States
seeking final authorization under RCRA,
Subpart C-contains additional
requirements for State UIC programs.
Subpart D specifies additional
requirements for State NPDES programs.
Subpart E specifies additional
requirements for State section 404
programs.
(c) State submissions for program

approval must be made In accordance
with the procedures set out in Subpart A
and, in the case of State 404 programs
with the procedures set out in Subpart E.
(Submissions for interim authorization
shall be made in accordance with
Subpart F.) This includes developing
and submitting to EPA a program
description (§ 123.4), an Attorney
General's statement (§ 123.5), a
Mvemorandum of Agreement with the
Regional Administrator (§ 123.0) and
with the Secretary in the case of section
404 programs (§ 123.99).

(d) The substantive provisions which
must be included in State programs for
them to be approved include
requirements for permitting, compliance
evaluation, enforcement, public
participation, and sharing of
information. The requirements are found
both in Subpart A (§ § 123.7 to 123.11)
and in the program specific subparts.
Many of the requirements for State
programs are made applicable to States
by cross-referencing other EPA
regulations. In particular, many of the
provisions of Parts 122 and 124 are made
applicable to States by the references
contained in § 123.7.

(e) Upon submission of a complete
program, EPA will conduct a public
hearing, if interest is shown, and

'determine whether to approve or
disapprove the program taking into
consideration the requirements of this
Part, the appropriate Act and any
comments received.
(f) The Administrator shall approve

State programs which conform to the
applicable requirements of this Part.(g Upon approval of a State program,
the Administrator (or the Secretary in
the case of section 404 programs) shall
suspend the issuance of Federal permits
for those activities subject to the
approved State program.
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(h), Any State program approved by
the Administrator shall at all times be
conducted in accordance with the
requirements of this Part.

(i) States are encouraged to
consolidate their permitting activities.
While approval of State programs under
this Part will facilitate such
consolidation, these regulations do not
require consolidation. Each of the four
programs under this Part may be applied
for and approved separately.

(I) Partial State programs are not
allowed under NPDES, 404, or RCRA
(for programs operating under final
authorization). However, in many cases
States wilt lack authority to regulate
activities on Indian lands. This lack of
authority does not impair a State's
ability to obtain full program approval
in accordance with this Part, i.e.,
inability of a State to regulate activities
on Indian lands does not constitute a
partial program. Similarly, a State can
assume primary enforcement
responsibility for the UIC program.
notwithstanding § 123.5a1e}, when the
State program is unable to regulate
activities on Indian lands within the
State. EPA, or in the case of section 404
programs the Secretary, will administer
the program on Endian Iands if the State
does not seek this authority.

[Note.-States are advised to contact the
United States Department of the Interior,
Bureau of Indian Affairs, concerning
authority over Indian lands.l

(k] Except as provided in 9 123.32.
nothing in this Part precludes a State
from:

(1) Adopting or enforcing
requirements which are more stringent
or more extensive than those required
under this Part;

(2) Operating a program with a greater
scope of coverage than that required
under this Part. Where an approved
State program has a greater scope of
coverage than required by Federal law
the additional coverage is not part of the
Federally approved program.

[Note.-For example, when a Staterequires
permits for discharges ino publicly owned
treatment works, these permits are not
NPDES permits. Also, State assumption of the
section 404 program is limited to certain
waters, as provided in f 123.91(c). The
Federal program operated by the Corps of
Engineers continues to apply to ti. remaining
waters in the State even after program
approval, However, this does not restrict
States from regulating discharges of dredged
or fill materials into those waters over which
the Secretary retains section 404 jurisdiction.]

§ 123.2 Definitions.
The definitions in Part 122 apply to all

subparts of this Part, including, Subpart
F.

§ 123.3 Elements of a program
submission.

(a) Any State that seeks to administer
a program under this Part shall submit
to the Administrator at least three
copies of a program submission. The
submission shall contain the following,

(1) A letter from the Governor of the
State requesting program approval;

(2) A complete program description,
as required by § 123.4, describing how
the State intends to carry out its
responsibilities under this Part;

(3) An Attorney General's statement
as required by § 123.5;

(4) A Memorandum of Agreement
with the Regional Administrator as
required by § 123.6, and, in the case of
State section 404 programs, a
Memorandum of Agreement with the
Secretary as required by § 123.99;

(5) Copies of all applicable State
statutes and regulations, indluding those
governing State adinistrative
procedures;

(6) The showing required by
§ 123.39(c) (RCRA programs only and
§ 123.54(b) (UIC programs only) of the
State's public participation activities
prior to program submission.

(bl Within 30 days of receipt by EPA
of a State program submission, EPA will
notify the State whether its submission
is complete. If EPA finds that a State's
submission is complete, the statutory
review period (i.e., the period of time
allotted for formal EPA review of a
proposed State program under the
appropriate Act) shall be deemed to
have begun on the date of receipt of the
State's submission. If EPA finds that a
State's submission is incomplete, the
statutory review period shall not begin
until all the necessary information is
received by EPA.

(c) If the State's submission is
materially changed during the statutory
review period, the statutory review
period shall beggn again upon receipt of
the revised submission.

(d) The State and EPA may extend the
statutory review period by agreement.

§ 1234 Program description,
Any State that seeks to admimister a

program under this part shal submit a
description of the program it proposes to
administer in lieu of the Federal
program under State law or under am
interstate compact. The program
description shall include:

(a) A description in narrative form of
the scope, structure, coverage and
processes of the State program.

(b) A description (including
organization charts) of the organization
and structure of the State agency or
agencies which will have responsibility
for administering the program, including

the information listed below. If more
than one agency is responsible for
administration of a program, each
agency must have statewide jurisdiction
over a class of activities. The
responsibilities of each agency must be
delineated, their procedures for
coordination set forth, and an agency
may be designated as a "lead agency" to
facilitate communications between EPA
and the State agencies having program
responsibility. In the case of State
RCRA programs, such a designation is
mandatory (see paragraph {f)(4) of this
section). When the State proposes to
administer a program of greater scope of
coverage than is required by Federal
law, the information provided under this
paragraph shall indicate the resources
dedicated to administering the Federally
required portion of the program.

(1) A description of the State agency
staff who will carry out the State
program, including the number,
occupations, and general duties of the
employees. The State need not submit
complete job descriptions for every
employee carrying out the State
program.

(2) An itemization of the estimated
costs of establishing and administering
the program for the first two years after
approval, including cost of the personnel
listed in paragraph (b)(1) of this sectioa,
cost of administrative support, and cost
of technical support.

(3) An itemization of the sources and
amounts of funding, including an
estimate of Federal grant money.
available to the State Director fos the
first two years after approval to meet
the costs listed in paragraph l(b172 of
this secti. identifying any restrictions
or limitations upon this funding.

(c) A description of applicable State
procedures, including permitting
procedures and any State administrative
or judicial review procedures.

(d) Copies of the permit form(s),
application form(s), reporting form(s),
and manifest format the State intends to.
employ in its program. Forms used by
States need not be identical to the forms
used by EPA but should require the
same basic information, except that
State NPDES programs are required to
use standard Discharge Monitoring
Reports (DMR). The State need not
provide copies. of uniform national forms
it intends to use but should note its
intention to use such forms. State
section 404 application forms must
include the information required by
§ 123.94 and State section 404 permit
forms must include the information and
conditions required by § 123.97.

[Note.-States are encouraged to use
uniform national forms established by the
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Administrator. If uniform national forms are
used, they may be modified to include the
State Agency's name, address, logo, and
other similar information, as appropriate, in
place of EPA's.] .

(e) A complete description of the
State's compliance tracking and
enforcement program.

(fl State ACRA programs only. In the
case of State RCRA programs, the
program description shall also include.

(1) A description of the State manifest
tracking system,.and of the procedures
ihe State will use to coordinate
information with other approved State
programs and the Federal program
regarding interstate and international
shipments.

(2) An estimate of the number of the
following: .

(i) Generators;
(ii) Transporters: and
(iii) On- and off-site storage, treatment

and disposal facilities, and a brief
description of the types of facilities and
an indication of the permit status of
these facilities.

(3) If available, an estimate of the
annual quantities of hazardous wastes:

(i) Generated within the State;
(ii) Transporters; and

State; and
(iii) Stored, treated, or disposed of

within the State:
(A) on-site; and
(B) off-site.
(4) When more than one agency

within a State has responsibility for
administering the State program, an
identification of a "lead agency" and a
description of how the State agencies
will coordinate their activities.

(g) State UIC programs only. In the
case of a submission for approval of a
State UIC program the State's program

'- description shall also include:
(1) A schedule for issuing permits

within five years after.program approval
to all injection wells within the State
which are required to have permits
under this Part and Part 122;

(2) The priorities (according to criteria
set forth in 40 CFR § 146.09] for issuing
permits, including the number of permits
in each class of injection well which will
be issued each year during the first five
years of program operation;

(3) A description of how the Director
will implement the mechanical integrity
testing requirements of 40 CFR § 146.08,
including the frequency of testing that
will be required and the number of tests
that will be reviewed by the Director
each year;
1 (4) A description of the procedure

whereby the Director will notify owners
and operators of injection wells of the
requirement that they apply for and
obtaina permit. The notification

required by this paragraph shall require
applications to be filed as soon as
possible, but n6t later than four years
after program approval for all injection
wells requiring a permit;

(5) A description of any rule under
which the Director proposes to authorize
injectidns; including the text of the rule;

(6] For any existing enhanced ,
recovery and hydrocarbon storage wells
which the Director proposes to authorize
by rule, a description of the procedure
for reviewing the wells for compliance
with applicable monitoring, reporting,
construction, and financial
responsibility requirements of § § 122.41and 122.42, and 40'CFR Part 146;

(7) A description of and schedule for
the State's program to establish and
maintain a current inventory of injection
wells which must be permitted under
State law; I

(8) Where the Director' has designated
underground sources of drinking water
in accordance with § 122.35(a), a
description and identification of all such
designated sources in the State;

(9) A description of aquifers, or parts
thereof, which the Director has
identified under § 122.35(b] as exempted
aquifers, and a summary of supporting
data;

(10] A description of and schedule for
the State's program to ban Class IV
wells prohibited under § 122.36; and

(11) A description of and schedule for
the State's program to establish an
inventory of Class V wells and to asse~s
the need for a program to regulate Class
V wells.

(h) State 404 programs only.. In the
case of a submission for approval of a
section 404 program the State's-program
description shall also include:

(1) A description of State regulated
waters.

[Note.-States should obtain from the
Secretary an identification of those waters of
the U.S. within the State over which the
Corps of Engineers retains authority under
section 404(g) of CWA.]

(2) A categorization, by type and
quantity, of discharges within the State,
and an estimate of the number of
discharges within each category for
which the discharger must file for a
permit.

(3) An estimate of the number and-
percent of activities within each
category for which the State has already
issued a State permit regulating the
discharge.

( (4) In accordance with § 123.92(a)(6), a
description of the specific best
management practices requirements
proposed to be used to satisfy the
exemption provisions of section
404[0(1)(E) of CWA for construction or

maintenance of farm roads, forest roads,
or temporary roads for moving mining
equipment.

(5) A description of how the Stato
section 404 agency(fes) will interact with

'other State and local agencies.
(6) A description of how the State will

coordinate its enforcement strategy with
that of the Corps of Engineers and EPA,

(7) Where more than one agency
within a State-has responsibility for
administering the State program:

(i) A memorandum of understanding
among all the responsible State agencies
which establishes:

(A] Procedures for obtaining and
exchanging information necessary for
each agency to determine and assess the
cumulative impacts of all activities
authorized under the State program

(B) Common reporting requirements
and

(C) Any other appropriate procedures
not inconsistent with.section 404 of
CWA or these regulations;

(ii) A description of procedures for
coordinating compliance monitoring and
enforcement, distributing among the
responsible agencies information
received from applicants and permittoes,
and issuing reports required by section
404 of CWA or these regulations.

(8) Where several State 404 permits
are required for a single project, a
description of procedures for:

(i) Ensuring that all the necessary
State 404 permits are issued before any
of the permits go into effect; and

(ii) Concurrent processing and, where
appropriate, joint processing of all of the
necessary State 404 permits.

§ 123.5 Attorney General's statement.
(a) Any State that seeks to administer

a program under this Part shall submit a
statement from the State Attorney
General (or the attorney for those State
or.interstate agencies which have
independent legal counsel) that the laws
of the State, or an interstate compact,
provide adequate authority to carry out
the program described under § 123.4 and
to meet the requirements of this Part.
This statement shall include citations to
the specific statutes, administrative
regulations, and, where appropriate,
judicial decisions which demonstrate
adequate authority. State statutes and
regulations cited by the State Attorney
General or independent legal counsel
shall be in the form of lawfully adopted
State statutes and regulations at the
time the statement is signed and shall be
fully effective by the time the program Is
approved. To qualify as "independent
legal counsel" the attorney signing the
statement required by this section must
have full authority to independently
represent the State agency in court on

I I
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all matters pertaining to the State
program.

[Note.EPA will supply States with an
Attorney General's statement format on
request.]

(b) When a State seeks authority over
activities on Indian lands, the statement
shall contain an appropriate analysis of
the State's authority.

(c) State NPDES programs only. In the
case of State NPDES programs, the
Attorney General's statement shall
certify that the State has'adequate legal
authority to issue and enforce general
permits if the State seeks to implement
the general permit program under
§ 122.59.

(d) State section 404programs only.
(1) In the case of State section 404

programs the State Attorney General's
statement shall contain an analysis of
State law regarding the prohibition on
taking private property without just
compensation, including any applicable
judicial interpretations, and an
assessment of the effect such law will
have on the successful implementation
of the State's regulation of the discharge
of dredged or fill material.

(2) In the case of State section 404
programs, where more than one agency
has responsibility for administering the
State program, the Attorney General's
Statement shall include certification that
each agency has full authority to
administer the program within its
category of jurisdiction and that the
State as a whole has full authority to
administer a complete State section 404
program.

§ 123.6 Memorandum of Agreement with
the Regional Administrator.

(a) Any State that seeks to administer
a program under this Part shall submit a
Memorandum of Agreement. The
Memorandum of Agreement shall be
executed by the State Director and the
Regional Administrator and shall
become effective when approved by the
Administrator. In addition to meeting
the requirements of paragraph (b) of this
section, the Memorandum of Agreement
may include other terms, conditions, or
agreements consistent with this Part and
relevant to the administration and
enforcement of the State's regulatory
program. The Administrator shall not
approve any Memorandum of
Agreement which contains provisions
which restrict EPA's statutory oversight
responsibility.

(b) The Memorandum of Agreement
shall include the following:

(1) Provisions for the prompt transfer
from EPA to the State of pending permit
applications and any other information
relevant to program operation not

already in the possession of the State
Director (e.g., support files for permit
issuance, compliance reports, etc.).
When existing permits are transferred
from EPA to the State for
administration, the Memorandum of
Agreement shall contain provisions
specifying a procedure for transferring
the administration of these permits. If a
State lacks the authority to directly
administer permits issued by the Federal
government, a procedure may be
established to transfer responsibility for
these permits,

[Note.-For example, EPA and the State
and the permittee could agree that the State
would issue a permit(s) identical to the
outstanding Federal permit which would
simultaneously be terminated.]

(2) Provisions specifying classes and
categories of permit applications, draft
permits, and proposed permits that the
State will send to the Regional
Administrator for review, comment and,
where applicable, objection.

[Note.-The nature and basis of EPA
review of State permits and permit
applications differs among the programs
governed by this Part. See §§ 123.38 (RCRA).
123.75 (NPDES) and 123.101 (404).]

(3) Provisions specifying the frequency
and content of reports, documents and
other information which the State is
required to submit to EPA. The State
shall allow EPA to routinely review
State records, reports, and files relevant
to the administration and enforcement
of the approved program. State reports
may be combined with grant reports
where appropriate. These procedures
shall implement the requirements of
§ 123.74 (NPDES programs only) and
§ 123.100 (404 programs only).

(4) Provisions on the State's
compliance monitoring and enforcement
program, including:

(i) Provisions for coordination of
compliance monitoring activities by the
State and by EPA. These may specify
the basis on which the Regional
Administrator will select facilities or
activities within the State for EPA
inspection. The Regional Administrator
will normally notify the State at least 7
days before any such inspeclion: and

(ii) Procedures to assure coordination
of enforcement activities.

(5] When appropriate, provisions for
joint processing of permits by the State
and EPA, for facilities or activities
which require permits from both EPA
and the State under different programs.
See § 124.4.

[Note.-To promote efficiency and to avoid
duplication and inconsistency. States are
encouraged to enter into joint processing
agreements with EPA for permit Issuance.
Likewise, States are encouraged (but not

required) to consider steps to coordinate or
consolidate their own permit programs and
activities.]

(6) Provisions for modification of the
Memorandum of Agreement in
accordance with this Part.

(c) The Memorandum of Agreement,
the annual program grant and the State/
EPA Agreement should be consistent. If
the State/EPA Agreement indicates that
a change Is needed in the Memorandum
of Agreement, the Memorandum of
Agreement may be amended through the
procedures set forth in this part. The
State/EPA Agreement may not override
the Memorandum of Agreement.

[Note.Detaled program priorities and
specific arrangements for EPA support of the
State program will change and are therefore
more appropriately negotiated in the context
of annual agreements rather than in the
MOA. However, It may still be appropriate to
specify In the MOA the basis for such
detailed agreements, e.g, a provision in the
MOA specifying that EPA will select facilities
in the State for inspection annually as part of
the State/EPA agreement.]

(d) State RCRA prorgroms ony. In the
case of State RCRA programs the
Merhorandum of Agreement shall also
provide thaL

(1] EPA may conduct compliance
inspections of all generators,
transporters, and HWM facilities in
each year for which the State is
operating under final authorization. The
Regional Administrator and the State
Director may agree to limitations on
compliance inspections of generators,
transporters, and sion-major HWM
facilities.

(2) No limitations on EPA compliance
inspections of generators, transporters,
or non-major HWM facilities under
paragraph (d)(1) of this section shall
restrict EPA's right to inspect any
generator, transporter, or HWM facility
which it has cause to believe is not in
compliance with RCRA; however, before
conducting such an inspection, EPA will
normally allow the State a reasonable
opportunity to conduct a compliance
evaluation inspection.

(3) The State Director shall promptly
forward to EPA copies of draft permits
and permit applications for all major
HWM facilities for review and
comment. The Regional Administrator
and the State Director may agree to
limitations regarding review of and
comment on draft permits and/or permit
applications for non-major HWM
facilities. The State Director shall supply
EPA copies of final permits for all major
HWM facilities.

(4) The Regional Administrator shall
promptly forward to the State Director
information obtained prior to program
approval in notifications provided under
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section 3010(a) of RCRA. The Regional
Administrator and the State Director
shall agree on procedures for the
assignment of EPA identification
numbers for new generators,'
transporters, treatment, storage, ard
disposal facilities.

(5) The State Director shall review all
permits issued under State law prior to
the date of program approval and
modify or revoke and reissue them to
require compliance with the
requirements of this Part. The Regional
Administrator and the State Director
shall establish a time within which this
review must take place.

(e) State NPDES programs only. In the
case of State NPDES programs the
Memorandum of Agreement shall also
specify the extent to which EPA will
waive its right to review,-object to, or
comment upon State-issued permits
under sections 402(d)(3), (e) or (if) of
CWA. While the Regional Administrator
and the State may agree to waive EPA
review of dertain "classes or categories"
of permits, no waiver of review may be
granted for the following discharges:

(1) Discharges into the territorial sea;
(2] Discharges which may affect the.

waters of a State other than'the one in
which the discharge originates;

(3) Discharges proposed to be
regulated by general permits (see
§ 122.59];

(4) Discharges from publicly owned
treatment works with a daily average
discharge exceeding 1 million gallons
per day;

(5) Discharges of uncontaminated
cooling water with a daily average
discharge exceeding 500 million gallons
peg day;

(e) Discharges from any majdr
discharger or from any discharger within
any of the 21 industrial categories listed
in Appendix A to Part 122;

(7) Discharges from other sources with
a daily average discharge exceeding 0.5
(one-half million gallons per day,
except that EPA review of permits for
discharges of non-process wastewater
may be waived regardless of flow.

(f) State section 404 programs only. {1)
In the case of State section 404
programs, the Memorandum of
Agreement with the Regional.
Administrator shall also specify:

(i) The categories (including any class,
type, or size within such categories) of
discharges for which EPA will waive
review of State-issued permit
applications, draft permits, and draft
general permits. While the Regional
Administrators and the State, after
consultation with the Corps of
Engineers, the U.S. Fish and Wildlife
Service, ,and the National Marine ",
Fisheries Service, niay agree to waive

Federal review of certain "classes or
categories" of permits, no waiver may
be granted for the following activities:

(A) Discharges which may affect the
waters of a State other than the one in
which the discharge originates;

(B)'Major discharges;
(C) Discharges into critical areas

established under State or Federal law
including fish and-wildlife sanctuaries
or refuges, National and historical
monuments, wilderness areas and
preserves, National and State parks,
components of the National Wild and
Scenic Rivers system, the designated
critical habitat of threatened or
endangered species, and sites identified
or proposed under the National Historic
Preservation Act;

ID) Discharges proposed to be
regulated by general permits; or

(E) Discharges known orsuspected to
contain toxic pollutants in-toxic
amounts under section 307(a)(1) of CWA
or hazardous substances in reportable
quantities under section 311 of CWA.

(ii) A definition of major discharges.
(2)'In the case of State section 404

programs, where more than one agency •
within a State has responsibility for
administering the program, all of the
responsible agencies shall be parties to
the Memorandum of Agreement.

(g) State NPDES and Section 404
programs only. Whenever a waiver is
granted under paragiaphs (e) or (f)(1) of
this section, the Memorandum of
Agreement shall contain:

(1)A statement that the Regional
Administratorietains the right to
terminate the waiver as to future permit
actions; in whole orin part, at any time
by sending the State Director written
notice of termination; and

(2) A statement that the State shall
supply EPA and, in the case of State
section 404 programs, the Corps of
Engineers, the U.S. Fish and Wildlife
Service, and the National Marine
Fisheries Servcie [unless receipt is
waived in writing), with copies of final
permits.

§ 123.7 Requirements for permitting.
(a) All-State programs under this Part

must have legal authority to implement
each of the following provisions and
must be administered in conformance
with-each; except that States are not
precluded from omitting or modifying
any provisions to impose more stringent
requirements:

(1) § 122.4-(Application for a permit),
except in the case of § 122.4(d)for State
section 404 programs;

(2) § 122.6-(Signatories);
(3) § 122.7-(Applicable permit

conditions),

(4) § 122.8-Establishing permit
conditions);

(5J § 122.9-(Duration);
(6) § 122.10(a)-(Schedules of

compliance);
(7] § 122.11-(Monitoring

requirements];
(8) § 122.13 (a),and (b)-(Effect of

permit);
(9) § 122.14-(Permit transfer);
(10) § 122.15-(Permit modification);
(11) § 122.16--(Permit termination);
(12) § 122.18-(Noncompliance

reporting);
(13) § 122.19 (b)-(d)-(Confidential

information);
(14) § 124.3(a)-(Application for a

permit);
(15) § 124.5 (a), (c], (d), and (f]-

(Modification of permits), except as
provided in § 123.100(b)(2) for State
section 404 programs:
. (16) § 124.6 (a), (c), (d), and (e)-(Draft
permit), except as provided in
§ 123.100(b)(2) for State section 404
prbgrams;

(17) § 124.8-(Fact sheets), except as
provided in § 123.100(b)(2) for State
section 404 programs;

(18) § 124.10 (a)(1)(ii), (a)(1)(iii),
(a)(1)(v), (b), (c), (d), and (e)-(Public
notice);

(19) § 124.11-(Public comments and
requests for hearings);

(20) § 124.12(a)-(Public hearings);
and

(21) § 124.17 (a) and Cc)-(Response to
comments).

[Note.-States need not Implement
provisions Identical to the above listed
provisions or the prolsions listed in § § 123,7
(b]-[d]. Implemented provisions must,
however, establish requirements at least as
stringent as the corresponding listed
provisions. While States may impose more
stringent requirements, they may not make
one requirement more lenient as a tradeoff
for making another requirement more
stringent; for example, by requiring that
public hearings be held prior to Issuing any
permit whilereducing the amount of advance
notice of such a hearing.

State programs may, If they have adequate
legal authority, Implement any of the
provisions of Parts 122 and 124. See, for
example, § 122.5(d) (continuation of permits)
and § 124.4 (consolidation of permit
processing).

(b) State RCRA programs only. Any
State hazardous waste program shall
have legal authority to implement each

,of the following provisions and must be
administered in conformance with each,
except that States are not precluded
from omitting or modifying any
provisions to impose more stringent
requirements:

(1) § 122.21(d)(2)--(Specific
inclusions);
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(2) § 122.22-(Application for a
permit);

(3) § 122.24-(Contents of Part A);
(4) § 122.25-(Contents of Part B);
[Note.-States need not use a two part

permit application process. The State
application process must, however, require
information in-sufficient detail to satisfy the
requirements of § § 122.24 and 122.25.]

(5) § 122.26-(Permit by rule);
(6) § 122.27-(Emergency permits);
(7) § 122.28-(Additional permit

conditions);
(8) § 122.29-Establishing permit

conditions); and
(9) § 122.30-Interin permits for UIC

wells).
(c) State UIC programs only. State

UIC programs shall have legal authority
to implement each of the following
provisions and must be administered in
conformance with each; except that
States are not precluded from omitting
or modifying any provisions to impose
more stringent requirements:

(1) § 122.32--(Classification of
injection wells);

.(2) § 122.33-(Prohibition of
unauthorized injection);

(3) § 122.34-(Prohibition of
movement of fluids into underground
sources of drinking water);

(4) § 122.35--Identification of
underground sources of drinking water
and exempted aquifers);

(5) § 122.36-(Elimination of Class IV
wells);

(6) § 122.37-(Authorization by rule);
(7) § 122.3--(Authorization by

permit);
(8) § 122.39-(Area permits);
(9) § 122.41-[Additional permit

conditions);
(10) § 122.42-Establishing permit

conditions);
(11) § 122.44-Corrective action); and
(12) § 122.45--Requirements for wells

managing hazardous wastes).
(d) State VPDES programs only. State

NPDES programs shall have legal
authority to implement each of the
following provisions and must be
administered in conformance with each;
except that States are not precluded
from omitting or modifying any
provisions to impose more stringent
requirements:

(1) § 122.52-Prohibitions);
(2) § 122.53 (a), (d)-{g) and (i)-k)-

(Application for a permit);
(3) § 122.54--(Concentrated animal

feeding operations);
(4) § 122.55-[Concentrated aquatic

animal production facilities);
(5) § 122.56-Aquaculture projects);
(6) § 122.57--(Separate storm sewers);
(7) § 122.58-{Silviculture);
(8) § 122.59-(General permits),

provided that States which do not seek

to implement the general permit program
under § 122.59 need not do so;

(9) § 122.60-{Conditions applicable to
all permits);

(10) § 122.61-(Conditions applicable
to specified categories of permits);

(11) § 122.62-{Establishing permit
conditions;

(12) § 122.63--(Calculating NPDES
conditions);

(13) § 122.64-(Duration of permit]:
(14) § 122.65--(Disposal into wells);
(15] § 124.56--(Fact sheets);
(16) § 124.57(a)-(Public notice;
(17) § 124.59-{Comments from -

government agencies;
(18) Subparts A, B, C, D. H. I, J, K and

L of Part 125; and
(19) 40 CFR Parts 129,133. and

Subchapter N.
[Note.-For example, a State may Impose

more stringent requirements in an NPDES
program by omitting the upset provision of
§ 122.60 or by requiring more prompt notice
of an upset.

(e) State NPDES and 404 programs
only. (1) State NPDES and 404 permit
programs shall have an approved
continuing planning process under 40
CFR § 35.1500 and shall assure that the
approved planning process is at all
times consistent with CWA.

(2] State NPDES and 404 programs
shall ensure that any board or body
which approves all or portions of
permits shall not include as a member
any person who receives, or has during
the previous 2 years received, a
significant portion of income directly or
indirectly from permit holders or
applicants for a permit.

(i) For thd purposes of this paragraph.
(A) "Board or body" includes any

individual, including the Director, who
has or shares authority to approve all or
portions of permits either in the first
instance, as modified or reissued, or on
appeal.

(B) "Significant portion of income"
means 10 percent or more of gross
personal income for a calendar year,
except that it means 50 percent or more
of gross personal income for a calendar
year if the recipient is over 60 years of
age and is receiving that portion under
retirement, pension, or similar
arrangement.

(C) "Permit holders or applicants for a
permit" does not include any
department or agency of a State
government, such as a Department of
Parks or a Department of Fish and
Wildlife.

(D) "Income" includes retirement
benefits, consultant fees, and stock
dividends.

(ii) For the purposes of this
subparagraph, income is not received

"directly or indirectly from permit
holders or applicants for a permit" when
it is derived from mutual.fund payments,
or from other diversified investments for
which the recipient does not know the
identity of the primary sources of
lncdme.

§ 123.8 Requirements for compliance
evaluation programs.

(a) State programs shall have
procedures for receipt, evaluation.
retention and investigation for possible
enforcement of all notices and reports
required of permittees and other
regulated persons (and for investigation
for possible enforcement of failure to
submit these notices and reports].

(b) State programs shall have
inspection and surveillance procedures,
to determine, independent of
information supplied by regulated
persons, compliance or noncompliance
with applicable program requirements.
The State shall maintain:

(1] A program which is capable of
making comprehensive surveys of all
facilities and activities subject to the
State Director's authority to identify
persons subject to regulation who have
failed to comply with permit application
or other program requirements. Any
compilation, index, or inventory of such
facilities and activities shall be made
available to the Regional Administrator
upon request;

(2] A program for periodic inspections
of the facilities and activities subject to
regulation. These inspections shall be
conducted in a inanner designed to:

(i) Determine compliance or
noncompliance with issued permit
conditions and other program
requirements;

(ii) Verify the accuracy of information
submitted by permittees and other
regulated persons in reporting forms and
other forms supplying monitoring data;
and

(iii) Verify the adequacy of sampling.
monitoring, and other methods used by
permittees and other regulated persons
to develop that information;

(3] A program for investigating
information obtained regarding
violations of applicable program and
permit requirements; and

(4] Procedures for receiving and
ensuring proper consideration of
information submitted by the public
about violations. Public effort in
reporting violations shall be encouraged,
and the State Director shall make
available information on reporting
procedures.

(c] The State Director and State
officers engaged in compliance
evaluation shall have authority to enter
any site or premises subject to
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regulation or in which records relevant
to program operation are kept in order
to copy any records, inspect, monitor or
otherwise investigate compliance with
the State program including compliance
with permit conditions and other -
program requirements. States whose law
requires a search warrant before entry
conform with this requirement.

(d) Investigatory inspections shall be
conducted, samples shall be taken and
other information shall be gathered in a
manner (e.g., using proper "chain of
custody" procedures) that will produce
evidence admissible in an enforcement
proceeding or in court.

(e) State NPDES programs only. State
NPDES compliance evaluation-programs
shall have procedures and-ability for:

(1) Maifitaining a comprehensive
inventory of all sources covered by
NPDES permits and a schedule of

- reports required to be submitted by
permittees to the State agency;

(2) Initial screening (i.e., pre-
enforcement evaluation) of all permit or
grant-related compliance information to
identify violations and to establish
priorities for further substantive
technical evaluation;. I ,

(3) When warranted, conducting a
substantive technical evaluation
following the initial screening of all
-permit or grafit-related compliance
information to determine the
app'ropriate agency response;

(4) Maintaining a management
information system which supports the
compliance evaluation activities of this
Part; and

(5) Inspecting the facilities of all major
dischargers at least annually.

§ 123.9 -Requirements for enforcement
authority.

(a) Any State agency administering a
program shall have available the
following remedies for violations of
State program requirements:

(1) To restrain immediately and
effectively any person by order or by
suit in State court from engaging inany
unauthorized activity which is
endangering or causing damage to
public health or the environment;

[Noti.-This paragraph requires that States
have a mnechanism (e.g., an administrative .
cease and desist order or the ability to seek a
temporary restraining order) to stop any
unauthorized activity endangeringpublic
health or the environment.]

(2) To sue in courts of competent
jurisdiction to enjoin any threatened or
continuing violation of any program
requirement, including permit'
conditions, without the necessity of a
prior revocation of the permit; -

(3) To assess or sue to recover in court
civil penalties and to seek criminal
remedies, including fines, as follows:

(i) State RCRA programs only. (A)
Civil -penalties shall be recoverable for
any program violation in at least the
amount of $10,000 per day.

(B) Criminal remedies shall be
obtainable against any person who
knbwingly transports any hazardous
waste to an unpermitted facility; who

- treats, stores, or disposes of hazardous
waste without a permit; or who makes
any false statemeit or representation-in
any application, label, manifest, record,
report, permit or other document filed,
maintained, or used forpurposes of
-program compliance. Crininal fines
shall be recoverable in at least the
amount of $10,000 per day for each
violation, and imprisonment for at least
six monhs shall be available.

(ii) State UIC programs only. IA) For.
all wells except Class 11 wells, civil
penalties shall be recoverable for any
program violation in at least the amount
of $2,500 per day. For ClassIl wells, civil
penalties shall be recoverable for any
program violation in at lIast the amount
of $1,000 per day.

(B) Criminal fines shall be recoverable
in at least the amount of $5,000 per day

* against any personwho willfully
violates any hrogram requirement, or,
for Class II-wells, pipeline (production)
severance shall be imposable against
any person who willfully violates any
program requirement.
, -(iii) State APDES and section 404

programs only. (A) Civil penalties shall
be recoverable for the violation of any

* NPDES or section 404 permit condition;
any NPDES or section 404 filing
requirement;.any duty to allow or carry
out-inspection, entry or monitoring
activities;-or any regulation or orders
issued by the State Director; Such
penalties shall be assessable in at least
the amount of $5,000 per day for each
violation.

(B) -Criminal fines shall be recoverable
aghinst any person who willfully or
negligently violates anyapplicable
standards or limitations; any NPDES or
section 404 permit condition; or any
NPDES or section 404 filing requirement.

* Such fines shall be assessable-in at least
the amount of $10,000-per day for each
violation.

[Note.-States which-provide criminal
remedies based on "criminal negligence,"
"gross negligence" or strict liability satisfy
the requirement of paragraph (a)(3)(iii)(B) of
this section.] -

(C) Criminal fines shall be recoverable
against any person who knowingly
makes any false statement, -

representation or certificationin any

NPDES or section 404 form, in any
notice or report required by an NPDES
or section 404 permit, or who knowingly,
renders inaccurate any moitoring device
or method required to be maintained by
the Director. Such fines shall be
recoverable in at least the amount of
$5,000 for each instance of violation.

[Note.-ln many States the State Director
will be represented in State courts by the
State Attorney General or other appropriate ,
legal-officer. Although the State Director need
not appear in court actions he or she should
have power torequest that any of the above
actions be brought.]

(b)(i) The maximum civil penalty or
criminal fine (as provided in paragraph
(a](3) of this section) shall be astessable
for each instance of violation and, if the
violation is continuous, shall be
assessable up to the maximum amount
for each day of violation.

(2) The burden of proof and degree of
knowledge or intent required under
State law for establishing violations
under paragraph (a)(3) of this section,
shall be no greater than the burden of
proof or degree of knowledge or intent
EPA must provide when it brings an
action under the appropriate Act,

[Note.-1'or example, this requirement Is
not met if State law includes mental state as
an element of proof for civil violations.]

(c) Any civil penalty assessed, sought
or agreed upon by the State Director
under paragraph (a)(3) of this section
shall be appropriate to the violation. A
civil'penalty agreed upon by the State
Director in settlement of administrative
or judicial litigation may be adjusted by
a percentage which represents the
likelihood of success in establishing the
underlying violation(s) in such litigation, -
If such civil penalty, together with the
costs of expeditious compliance, would
be so severely disproportionate to the •

- resources of the violator as to jeopardize
continuance in business, the payment of
the penalty may be deferred or the
penalty may be forgiven in whole or
part, as circumstances warrant. In the
case of a penalty for a failure to meet a
statutory or final permit compliance
deadline, "appropriate to the violation,"
as used in this paragraph, means a
penalty which is equal to:

(1) An amount appropriate to redress
the harm or risk to public health or the
environment; plus

(2) An amount appropriate to remove
the economic benefit gained or to be
gained from delayed compliance; plus

(3) A amount appropriate as a
penalty for the violator's degree of
recalcitrance, defiance, or indifference
to-requirements of the law; plus

I Il l I I II I I I I I I33462



Federal Register I Vol. 45, No. 98 / Monday, May 19, 1980 / Rules and Regulations

(4) An amount appropriate to recover
unusual or extraordinary enforcement
costs thrust upon the public; minus

(5) An amount, if any, appropriate to
reflect any part of the noncompliance
attributable to the government itself,
and minus

(6) An amount appropriate to reflect
any part of the noncompliance caused
by factors completely beyond the
violator's control (e.g., floods, fires].

[Note.-In addition to the requirements of
this paragraph, the State may have other
enforcement remedies. The following
enforcement options, while not mandatory,
are highly recommended:

Procedures for assessment by the State of
the costs of investigations, inspections, or
monitoring surveys which lead to the
establishment of violations;

Procedures which enable the State to
assess or to sue any persons responsible for
unauthorized activities for any expenses
incurred by the State in removing, correcting.
or terminating any adverse effects upon
human health and the environment resulting
from the unauthorized activity, whether or
not accidental;

Procedures which enable the State to sue
for compensation for any loss or destruction
of wildlife, fish or aquatic life, or their
habitat, and for any other damages caused by
unauthorized activity, either to the State or to
any residents of the State who are directly
aggrieved by the unauthorized activity, or
both; and

Procedures for the administrative
assessment of penalties by the Director.]

[d) Any State administering a program
shall provide for public participation in
the State enforcement process by
providing eithen

(1) Authority which allows
intervention as of right in any civil or
administrative action to obtain remedies
specified in paragraphs (a) (1), (2) or (3)
of this section by any citizen having an
interest which is or may be adversely
affected; or

(2] Assurance that the State agency or
enforcement authority wilh

(i) Investigate and provide written
responses to all citizen complaints
submitted pursuant to the procedures
specified in § 123.8(b)(4);

(ii) Not oppose intervention by any
citizen when permissive intervention
may be authorized by statute, rule, or
regulation; and

(iii) Publish notice of and provide at
least 30 days for public comment on any
proposed settlement of a State
enforcement action.

§ 123.10 SharIng of informatlor.
(a) Any information obtained or used

in the administration of a State program
shall be available to EPA upon request
without restriction. If the information
has been submitted to the State under a
claim of confidentiality, the State must

submit that claim to EPA when
providing information under this section.
Any information obtained from a State
and subject to a claim of confidentiality
will be treated in accordance with the
regulations in 40 CFR Part 2. IfEPA
obtains from a State information that is
not claimed to be confidential, EPA may
make that information available to the
public without further notice.

(b) EPA shall furnish to States with
approved programs the information in
its files not submitted under a claim of
confidentiality which the State needs to
implement its approved program. EPA
shall furnish to States with approved
programs information submitted to EPA
under a claim of confidentiality, which
the State needs to implement its
approved program, subject to the
conditions in 40 CFR Part 2.

§ 123.11 Coordination with other
programs.

(a] Issuance of State permits under
this Part may be coordinated with
issuance of RCRA, UIC, NPDES, and 404
permits whether they are controlled by
the State, EPA, or the Corps of
Engineers. See § 124.4.

(b] The State Director of any
approved program which may affect the
planning for and development of
hazardous waste management facilities
and practices shall consult and
coordinate with agencies designated
under section 4006(b] of RCRA (40 CFR
Part 255) as responsible for the
development and implementation of
State solid waste management plans
under section 4002(b) of RCRA,(40 CFR
Part 256).

§ 123.12 Approval process.
The process for EPA approval of State

programs is set out in § § 123.39 (RCRA),
123.54 (UIC), 123.77 (NPDS), and
123.104 (404).

§ 123.13 Procedures for revision of State
programs.
-(a] Either EPA or the approved State

may initiate program revision. Program
revision may be necessary when the
controlling Federal or State statutory or
regulatory authority is modified or
supplemented. The State shall keep EPA
fully informed of any proposed
modifications to its basic statutory or
regulatory authority, its forms,
procedures, or priorities.

(b) Revision of a State program shall
be accomplished as follows:

(1) The State shall submit a modified
program description. Attorney General's
statement, Memorandum of Agreament,
or such other documents as EPA
determines to be necessary under the
ciroumstenow.

(2] Whenever EPA determines that the
proposed program revision is
substantial, EPA shall issue public
notice and provide an opportunity to
comment for a period of at least 30 days.
The public notice shall be mailed to
interested persons and shall be
published in the Federal Register and in
enough of the largest newspapers in the
State to provide Statewide coverage.
The public notice shall summarize the
proposed revisions and provide for the
opportunity to request a public hearing.
Such a hearing will be held if there is
significant public interest based on
requests received.

(3) The Administrator shall approve or
disapprove program revisions based on
the requirements of this Part and of the
appropriate Act.

(4) A program revision shall become
effective upon the approval of the
Administrator. Notice of approval of any
substantial revision shall be published
in the Federal Register. Notice of
approval of non-substantial program
revisions may be given by a letter from
the Administrator to the State Governor
or his designee.

(c) States with approved programs
shall notify EPA whenever they propose
to transfer all or part of any program
from the approved State agency to any
other State agency, and shall identify
any new division of responsibilities
among the agencies involved. The new
agency is not authorized to administer
the program until approvedby the
Administrator under paragraph (b) of
this section. Organizational charts
required under § 123.4(b) shall be
revised and resubmitted.

(d) Whenever the Administrator has
reason to believe that circumstances
have changed with respect to a State
program, he may request, and the State
shall provide, a supplemental Attorney
General's statement, program
description, or such other documents or
information as are necessary.

(e) State RCRA programs only. All
new programs must.comply with these
regulations immediately upon approval.
Any approved program which requires
revision because of a modification to
this Part or to 40 CFR Parts 122,124. 260,
261,262,23, 264, 265 or 266 shall be so
revised within one year of the date of
promulgation of such regulation, unless
a State must amend or enact a statute in
order to make the required revision in
which case such revision shall take
place within two years.

(f) State UIC programs oaly. The Si)e
shall submit the Information requked
under paragraph (bl1) of this section
within 270 days of any amendment to
this Part or 40 CFR Parts 122,124, or 146
which revises or adds any requirement
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respecting an. approved State UIC
program.

(g} State NPDES programs only. All
new programs must comply with these
regulations immediately upon approval.
Any approved State section-402 permit
program which requires revision to
conform to this Part shall be so revised
within one year of the date of
promulgation of these regulations,
unless a State must amend or enact a
statute in order to make the required
revision in which case such revision
shall take place within 2 years, except
that revision of State programs to -
implement the requirements of 40 CFR
Part 403 (pretrbatment) shall be
accomplished as provided in 40 CFR
§ 403.10. In addition, approved States
shall submit, within 6 months, copies of
their permit forms for EPA review and
approval. Approved States shall also
assure that permit applicants, other than
POTWs, either (1) whose permits expire
after November 30,1980 or (2) whose
permits expire before November 30,1980
and who have not reapplied for a permit
prior to April 30, 1980, submit, as part of
their application, the information
required wider § § 122.4(d) and 122.53 (d)
or (e), as appropriate.

(h) State section 404 programs only.
The Regional Administrator shall
consult with the Corps of Engineers, the
U.S. Fish and Wildlife Service, and the
National Marine Fisheries Service
regarding any substantial program
revision, and shall consider their
recommendations prior to approval of
any such revision.

§ 123.14 Criteria for withdrawal of State
programs.

(a) The Administrator may withdraw
program approval when a State program
no longer complies with the
requirements of this Part, and the State
fails to take corrective action. Such
circumstances include the following:

(1) When the State's legal authority no
longer meets the requirements of this
Part, including:

(i) Failure of the State to promulgate
or enact new authorities when
necessary; or

(ii) Action by a State legislature or
court striking down or limiting State
authorities.

(2) When the operation ofthe State
program fails, to comply with the
requirements of this Part, including:

(i) Failure to exercise control over -
activities required to be regulated under
this Part, including failure to issue
permits;

(ii) Repeated issuance of permits
which .do not conform to the
requirements of this Part;, or

* (iit) Failure to comply with the public
participation requirements of this Part.(3) When the State's enforcement
program fails to comply with the
requirements of this Part, including:

(i) Failure to act on violations of
permits or other program requirements;

(ii)Failure to seek adequate
enforcement penalties or to collect
administrative fines when imposed; or

(iii) Failure to inspect and monitor
activities subject to regulation.

(4) When the State program fails to
comply with the terms of the
Memorandum of Agreement required
under § 123.6.

§ 123.15 Procedures for withdrawal of
State programs.

(a) A State with a program approved
under this Part may-voluntarily transfer
program responsibilities required by
Federal law to-EPA (or to the Secretary
in the case of 404 programs) by taking
the following actions, or in such other
manner as may be agreed upon with the
Administrator.

(1) The State shall give the
Administrator (and the Secretary in the
case of section 404 programs) 180 days
notice of the proposed *transfer and shall
submit a plan for the orderly transfer of
all relevant program information not in
the possession of EPA (or the Secretary
in the case of section 404 programs)
(such as permits, peimit files,
compliance files, reports, permit
applications) which are necessary for
EPA (or the Secretary in the case of
section 404 programs) to administer the
program.

(2) Within 60 days of receiving the
notice and transfer plan, the
Administrator (and the Secretary in the
case of section 404 programs) shall
evaluate the State's transfer plan and
shall identify any additional information
needed by the Federal government for
program administration and/or Identify
any other deficiencies in the plan.

(j) At least 30 days before the transfer
is to occur the Administrator shall
publish notice of the transfer in the
Federal Register and in enough of the
largest newspapers in the State to
provide Statewide coverage, and shall
mail notice to all permit holders, permit
applicants, other regulated persons and
other interested persons on appropriate
EPA and State mailing lists.

(b) The following procedures apply
when the Administrator orders the
commencement of proceedings to
determine whether to withdraw
approval'bf a State program, other than
a UIC program. The process for
withdrawing approval of State UIC
programs is set out in § 123.55.

(1) Order. The Administrator may
order the commencement of withdrawal
proceedings on his or her own initiativo
or in response to a petition from an
interested person alleging failure of the
State to comply with the requirements of
this Part as set forth In § 123,14. The
Administrator shall respond In writing
to any petition to commence withdrawal
proceedings. He may conduct an
informal investigation of the allegations
in the petition to determine whether
cause exists to commence proceedings
under this paragraph. The
Administrator's order commencing
proceedings under this paragraph shall
fix a time and place for the
commencement of the hearing and shall
specify the allegations against the State
which are to be considered at the
hearing. Within 30 days the State shall
admit or deny these allegations in a
written answer. The party seeking
withdrawal of the State's program shall
have the burden of coming forward with
.the evidence in a hearing under this
paragraph.

(2) Definitions. For purposes of this
paragraph the definitions of "Act,"
"Administrative Law Judge," "Hearing,"
"Hearing Clerk," and "Presiding Officer"
in 40 CFR § 22.03 apply in addition to
the following:

(i) "Party" means the petitioner, the
State, the Agency, and any other person
whose request to participate as a party
is granted.

(ii) "Person" means the Agency, the
State and any individual or organization
having an interest-in the subject matter
of the proceeding.

(iii) "Petitioner" means any person
whose petition for commencement of
withdrawal proceedings has'been.
granted by the Administrator.

(3) Procedures. The following
provisions of 40 CFR Part 22
(Consolidated Rules of Practice) are
applicable to proceedings under this
paragraph:

(i) § 22.02-(use of number/gender);
(ii) § 22.04(c)-(authorities of

Presiding Officer);
(iii) § 22.06--(filing/service of rulings

and orders);
(iv) § 22.07(a) and (b)--except that,

the time for commencement of the
hearing shall not be extended beyond
the date set in the Administrator's order
without approval of the Administrator-
(computation/extension of time);

(v) § 22.08--however, substitute
"order commencing proceedings" for
"complaint"-(Ex Parte contacts);

(vi) § 22.09-(examination of filed
documents);

(vii) § 22.11(a), (c) and (d), however,
motions to intervene must be filed
within 15 days from the date the notice
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of the Administrator's order is first
published--(intervention);

(viii) § 22.16 except that, service shall
be in accordance with paragraph (b(4)
of this section, the first sentence in
§ 22.16(ec) shall be deleted, and, the word
"recommended" shall be substituted for
the word "initial" in § 22.16(c)-
(motions);

(ix) § 22.19(a), [b) and (c)--prehearing
conference);

(x) § 22.22-(evidence);
(xi) § 22.23-objections/offers of

proof);
(xii) § 22.25-(filing the transcript);

and
(xiii) § 22.26-findingsiconclusions).
(4) Record of proceedings. (i) The

hearing shall be either stenographically
reported verbatim or tape recorded, and
thereupon transcribed by an official
reporter designated by the Presiding
Officer,

(ii) All orders issued by the Presiding
Officer, transcripts of testimony, written
statements of position, stipulations,
exhibits, motions, briefs, and other
written material of any kind submitted
in the hearing shall be a part of the
record and shall be available for
inspection or copying in the Office of the
Hearing Clerk, upon payment of costs.
Inquiries may be made at the Office of
the Administrative Law Judges, Hearing
Clerk, 401 M Street, S.W., Washington.
D.C. 20460;

(ii!) Upon notice to all parties the
Presiding Officer may authorize
corrections to the transcript which
involve matters of substance;

(iv) An original and two (2] copies of
all written submissions to the hearing
shall be filed with the Hearing Clerk;

(v) A copy of each such submission
shall be served by the person making
the submission upon the Presiding
Officer and each party of record. Service
under this paragraph shall take place by
mail or personal delivery;

(vi) Every submission shall be
accompanied by an acknowledgement
of service by the person served or proof
of service in the form of a statement of
the date, time, and manner of service
and the names of the persons served,
certified by the person who made
service; and

(vii) The Hearing Clerk shall maintain
and furnish to any person upon request,
a list containing the name, service
address, and telephone number of all
parties and their attorneys or duly
authorized representatives.

(5) Participation by a person not a
party. A person who is not a party may,
at the discretion of the Presiding Officer,
be permitted to make a limited
appearance by making an oral or
written statement of his/her position on

the issues within such limits and on
such conditions as may be fixed by the
Presiding Officer, but he/she may not
otherwise participate in the proceeding.

(6) Rights ofparies. All parties to the
proceeding may:

(i) Appear by counsel or other
representative in all hearing and pre-
hearing proceedings;

(ii) Agree to stipulations of facts
which shall be made a part of the
record.

(7) Recommended decision. (i) Within
30 days after the filing ofproposed
findings and conclusions, and reply
briefs, the Presiding Officer shall
evaluate the record before himlber, the
proposed findings and conclusions and
any briefs filed by the parties and shall
prepare a recommended decision, and
shall certify the entire record, including
the recommended decision, to the
Administrator.

[ii) Copies of the recommended
decision shall be served upon all parties.

(iii] Within 20 days after the
certification and filing of the record and
recommended decision, all parties may
file with the Administrator exceptions to
the reoommended decision and a
supporting brief.

(8) Decision by Administrator. ti)
Within 60 days after the certification of
the record and filing of the Presiding
Officer's recommended decision, the
Administrator shall review the record
before him and issue his own decision.

(ii) If the Administrator concludes that
the State has administered the program
in conformity with the appropriate Act
and regulations his decision shall
constitute "final agency action" within
the meaning of 5 U.S.C. §704.

(iii) If the Administrator concludes
that the State has not administered the
program in conformity with the
appropriate Act and regulations he shall
list the deficiencies in the program and
provide the State a reasonable time, not
to exceed 90 days, to take such
appropriate corrective action as the
Administrator determines necessary.

(iv) Within the time prescribed by the
Administrator the State shall take such
appropriate corrective action as
required by the Administrator and shall
file with the Administrator and all
parties a statement certified by the State
Director that appropriate corrective
action has been taken.

(v) The Administrator may require a
further showing in addition to the
certified statement that corrective action
has been taken.

(vi) If the State fails to take
appropriate corrective action and file a
certified statement thereof within the
time prescribed by the Administrator,
the Administrator shall issue a

supplementary order withdrawing
approval of the State program. If the
State takes appropriate corrective
action, the Administrator shall issue a
supplementary order stating that
approval of authority is not withdrawn.

(vii) The Administrator's
supplementary order shall constitute
final Agency action within the meaning
of 5 U.S.C. § 704.

(c) Withdrawal of authorization under
this section and the appropriate Act
does not relieve any person from
complying with the requirements of
State law, nor does it affect the validity
of actions by the State prior to
withdrawal.
Subpart B-Additional Requirements
for State Hazardous Waste Programs

§123.31 Purpose and scope.
(a) This'Subpart specifies additional

requirements a State program must meet
in order to-obtain final authorization
under section 3006(b) of RCRA. All of
the requirements a State program must
meet in order to obtain interim
authorization under section 3006(c) of
RCRA are specified in Subpart F.

(b) States approved under this
Subpart are authorized to administer
and enforce their hazardous waste
programin lieu of the Federal program.

(c) States may apply for final
authorization at any time after the initial
promulgation of Phase IL State programs
under final authorization may not take
effect until the effective date of Phase 1.

(d) States operating under interim
authorization may apply for and receive
final authorization as specified in
paragraph (c) of this section.
Notwithstanding approval under
Subpart F, such States must meet all the
requirements of Subpart A and this
subpart in order to qualify for final
authorization.

(e) States need not have been
approved under Subpart F in order to
qualify for final authorization.

§ 123.32 Consistency.
To obtain approval, a State program

must be consistent with the Federal
program and State programs applicable
in other States and in particular must
comply with the provisions below. For
purposes of this section the phrase
"State programs applicable in other
States" refers only to those State
hazardous waste programs which have
received final authorization under this
Part.

(a) Any aspect of the State program
which unreasonably restricts, impedes,
or operates as a ban on the free
movement across the State border of
hazardous wastes from or to other
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States for treatment, storage, or disposal
at facilities authorized to operate under
the Federal or an approved State
program shall be deemed inconsistent.

(b) Any aspect of State law or of the
State program which has no basis in
human health or environmental-
protection and which acts as a
prohibition on the treatment, storage or
disposal of hazardous waste in the State
may be deemed inconsistent.

(c) If the State manifest system does
not meet the requirements of this Part,
the State program shall be deemed
inconsistent.

,§ 123.33 Requirements for Identification
and listing of hazardous wastes.

The State program must control all the
hazardous wastes controlled under 40
CFR Part 261 and must adopt a list of
hazardous wastes and a set of .
characteristics for identifying hazardous
wastes equivalent to those under 40 CFR
Part 261.

§ 123.34 Requirements for generators of
hazardous wastes.

(a) The State program must cover all
generators covered by 40 CFR Part 262.
States must require new generators to
contact the State and obtain an EPA
identification number before they
perform any activity subject to-
regulation under the approved State
hazardois waste program.

(b) The State shall have authority to
require and shall require all generators

,.to comply with reporting and
recordkeeping requirements equivalent
to those under 40 CFR § § 262.40 and
262.41. States must require that
generators keep these records at least 3
years.

(c) The State program must require
that generators who accumulate
hazardous wastes for short periods of
time prior to shipment off-site do so in
containers meeting DOT shipping
requirements under 49 CFR Parts 173,
178 and 179 or accumulate such wastes
in tanks in accordance with State
storage standards authorized by EPA
under the approved State program.

(d) The State program must require
that generators comply with
requirements that are equivalent to the
requirements for the packaging, labeling,
marking, and placarding of hazardous
waste under 40 CFR §§ 262.30 to 262.33,
and are consistent with relevant DOT
regulations under 49 CFR Parts 172, 173,
178 and 179.

(el The State program shall provide
requirements respecting international
shipments which are equivalent to those
at 40 CFR § 262.50, except that advance
notification of international shipments,
as required by 40.CFR § 262.50[b)(1).

shall be filed with the Administrator.
The State may require that a copy of
such advance notice be filed with the
State Director, or may require
equivalent reporting procedures.

[Note.--Such notices shall be mailed to
Hazardous Waste Export, Division for
Oceans and Regulatory Affairs (A-107), U.S.
Environmental Protection Agency,
Washington, D.C. 20460.1

(f) The State must require that all
generators of hazardous waste who
transport (dr offer for transport) such
hazardous waste off-site:

(1),Use a manifest system that ensures
that interstate and intrastate shipments
of hazardous waste are designated for
delivery, and, in the case of intrastate
shipments, are delivered to facilities
that are authorized to operate under an
approved State program or the Federal
program;

(2) Initiate the manifest and designate
on the manifest the storage, treatment,
or disposal facility to which the waste is
tobe shipped;

(3) Ensure that all wastes offered for
transport are accompanied by the
manifest, except in the case of
shipments by rail or water specified in
40 CFR § §- 262.23(c) and 263.20(e). The
State program shall provide
requirements fdr shipments by rail or
water equivalent to those under 40 CFR
§ § 262.23(c) and 263.20(e).

(4) Investigate instances where
manifests have not been returned by the
owner or operator of the designated
facility and report such instances to the
State in which th6 shipment originated.

(g) In the case of interstate shipments
for which the manifest has not been
returned, the State program must
provide for notification to the State in
which the facility designated on the
manifest is located and to the State in
which the shipment may have been
delivered (or to EPA in the case of
unauthorized States).

(h) The State must follow the Federal
manifest format (40 CFR § 262.21) and
may supplement the format to a limited
extent subject to the consistency
requirements of the Hazardous
Materials Transportation Act (49 U.S.C.
1801 et seq.)..

§ 123.35 Requirements for transporters of
hazardous wastes.

(a) The State program must cover all
transporters covered by 40 CFR Part 263.
New transporters must be required to
contact the State and obtain an EPA
identification number from the State
before they accept hazardous waste for
transport.

(b) The State shall have the authority
to require and shall require all. "
transporters to comply with

recordkeeping requirements equivalent
to those found at 40 CFR § 263.22. States
must require that records be kept at
least 3 years.

(c) The State must require the
transporter to carry the manifest during
transport, except in the case of
shipments by rail or water specified In
40 CFR § 263.20(e), and to deliver
wastes only to the facility designated on
the manifest. The State program shall
provide requirements for shipments by
rail or water equivalent to those under
40 CFR § 263.20(e).

(d) For hazardous wastes that are
discharged in transit, the State program
must require that transporters notify
appropriate State, local, and Federal
agencies of such discharges, and clean,
up such wastes, or take action'so that
such wastes do not present a hazard to
human health or the environment. Those
requirements shall be equivalent to
those found at 40 CFR §§ 263.30 and
263.31.

§ 123.36 Requirements for hazardous
waste management facilities,

The State shall hae standards for
hazardous waste management facilities
which are equivalent to 40 CFR Parts
264 and 266. These standards shall
include:

(a) Technical standards for tanks,
containers, waste piles, incineration,
chemical, physical and biological
treatment facilities, surface
impoundments, landfills, and land
treatment facilities; ,

(b) Financial responsibility during
facility operation;

(c) Preparedness for and prevention of
discharges or releases of hazardous
waste; contingency plans and
emergency procedures to be followed In
the event of a discharge or release of
hazardous waste;

(d) Closure and post-closure
requirements including financial
requirements to ensure that money will
be available for closure and post-closure
monitoring and maintenance;

(e) Groundwater monitoring;
(f0 Security to prevent unauthorized

access to the facility;
(g) Facility personnel training;
(h] Inspections, monitoring,

recordkeeping, and reporting;
(i) Compliance with the manifest

system, including the requirement that
facility owners or operators return a
signed copy of the manifest to the
generator to certify delivery of the
hazardous waste shipment;

(I) Other requirements to the extent
that they are included in 40 CFR Parts
264 and 266.
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§ 123.37 Requirements with respect to
permits and permit applications.

(a) State law must require permits for
owners and operators of all hazardous
waste management facilities required to
obtain a permit under 40 CFR Part 122
and prohibit the operation of any
hazardous waste management facility
without such a permit, except that
States may, if adequate legal authority
exists, authorize owners and operators
of any facility which would qualify for
interim status under the-Federal
program to remain in operation until a
final decision is made on the permit
application. Where State law authorizes
such continued operation it shall require
compliance by owners and operators of
such facilities with standards at least as
stringent as EPA's interim status
standards at 40 CFR Part 265.

(b) The State must require all new
HWM facilities to contact the State and
obtain an EPA identification number
before commencing treatment, storage,
or disposal of hazardous waste.

(c) All permits issued by the State
shall require compliance with the
standards adopted by the State under
§,123.36.

(d) All permits issued under State law
prior to the date of approval of final
authorization shall be reviewed by the
State Director and modified or revoked
and reissued to require compliance with
the requirements of this Part.

§ 123.38 EPA review of State permits.
(a) The Regional Administrator may

comment on permit applications and
draft permits as provided in the
Memorandum of Agreement under
§ 123.6.

(b) Where EPA indicates, in a
comment, that issuance of the permit
would be inconsistent with the approved
State program, EPA shall include in the
comment,

(1) A statement of the reasons for the
comment (including the section of RCRA
or regulations promulgated thereunder
that support the comment); and

(2) The actions that should be taken
by the State Director in order to address
the comments (including the conditions
which the permit would include if it
were issued by the Regional
Administrator).

(c) A copy of any comment shall be
sent to the permit applicant by the
Regional Administrator.

(d) The Regional Administrator shall
withdraw such a comment when
satisfied that the State has met or
refuted his or her concerns.

(e) Under section 3008(a)(3) of RCRA.
EPA may terminate a State-issued
permit in accordance with the
procedures of Part 124, Subpart E, or

bring an enforcement action in
accordance with the procedures of 40
CFR Part 22 in the case of a violation of
a State program requirement. In
exercising these authorities, EPA will
observe the following conditions:

(1) The Regional Administrator may
take action under section 3008(a)(3) of
RCRA against a holder of a State-issued
permit at any time on the ground that
the permittee is not complying with a
condition of that permit.

(2] The Regional Administrator inay
take action under section 3008(a)(3) of
RCRA against a holder of a State-Issued
permit at any time on the grounds that
the permittee is not complying with a
condition that the Regional
Administrator in commenting on the
permit application or draft permit stated
was necessary to Implement approved
State program requirements, whether or
not that condition was included in the
final permit.

(3) The Regional Administrator may
not take action under section 3008(a)(3)
of RCRA against a holder of a State-
issued permit on the ground that the
permittee is not complying with a
condition necessary to Implement
approved State program requirements
unless the Regional Administrator
stated in commenting on the permit
application or draft permit that that
condition was necessary.

(4) The Regional Administrator may
take action under section 7003 of RCRA
against a permit holder at any time
whether or not the permit holder is
complying with permit conditions.

§ 123.39 Approval process.
(a) Prior to submitting an application

to EPA for approval of a State program,
the State shall issue public notice of its
intent to seek program approval from
EPA. This public notice shall:

(1) Be circulated in a manner
calculated to attract the attention of
interested persons including:

(I) Publication in enough of the largest
newspapers in the State to attract
statewide attention; and

(ii) Mailing to persons on the State
agency mailing list and to any other
persons whom the agency has reason to
believe are interested:

(2) Indicate when and where the
State's proposed submission may be
reviewed by the public;

(3) Indicate the cost of obtaining a
copy of the submission;

(4) Provide for a comment period of
not less than 30 days during which time
interested members of the public may
express their views on the proposed
program;

(5) Provide that a public hearing will
be held by the State or EPA if sufficient

public interest is shown or,
alternatively, schedule such a public
hearing. Any public hearing to be held
by the State on its application for
authorization shall be scheduled no
earlier than 30 days after the notice of
hearing is published;

(6) Briefly outline the fundamental
aspects of the State program; and

(7) Identify a person that an interested
member of the public may contact with
any questions.

(b) If the proposed State program is
substantially modified after the public
comment period provided in paragraph
(a)(4) of this section, the State shall,
prior to submitting its program to the
Administrator, provide an opportunity
for further public comment in
accordance with the procedures of
paragraph (a) of this section, provided
that the opportunity for further public
comment may be limited to those
portions of the State's application which
have been changed since the prior
public notice.

(c] After complying with the
requirements of paragraphs (a) and (b)
of this section the State may submit, in
accordance with J 123.3, a proposed
program to EPA for approval. Such
formal submission may only be made
after the date of promulgation of Phase
I. The program submission shall include
copies of all written comments received
by the State, a transcript, recording, or
summary of any public hearing which
was held by the State, and a
responsiveness summary which
Identifies the public participation
activities conducted, describes the
matters presented to the public,
summarizes significant comments
received and responds to these
comments.

(d) Within 90 days'from the date of
receipt of a complete program
submission for final authorization, the
Administrator shall make a tentative
determination as to whether or not he
expects to grant authorization to the
State program. If the Administrator
indicates that he may not approve the
State program he shall include a general
statement of his areas of concern. The
Administrator shall give notice of this
tentative determination in the Federal
Register and in accordance with
paragraph (a]1) of this section. Notice
of the tentative determination of
authorization shall also:

(1) Indicate that a public hearing will
be held by EPA no earlier than 30 days
after notice of the tentative
determination of authorization. The
notice may require persons wishing to
present testimony to file a request with
the Regional Administrator, who may
cancel the public healring if sufficient
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public interest in a hearingis not
expressed;

(2) Afford the public 30 days after the
notice to comment on the State's
submission and the tentative
determination; and

13) Note the availability of the State
submission for inspection and copying
by the public.

(e) Within 90 days of the notice given.
pursuant to paragraph (d) of this section.
the Administrator shall make a final
determination whether or not to approve
the State's program, taking into account
any comments submitted. The
Administrator will grant final
authorization only after the effective
date of Phase I. The Administrator shall
give notice of this final determination in
the Federal Register and in acccdrdance
with paragraph. (a)1) of this section. The
notification shall include a concise
statement of the reasons for this
determination, and a response to
significant comments received.
Subpart C-Additional Requirements

for State UIC Programs

§ 123.51 Purpose and scope.
(a)This Subpart describes additional

substantive and procedural
requirements for State UIC programs
authorized under section 1422 of SDWA

(b) States shall submit to the
Administrator a proposed State UIC
program complying with § 123.3 of this
Part within 270 days of the date of
promulgation of these regulations. The
Administrator may, for good cause,
extend the date for submission of a
proposed State UIC program for up to an
additional 270 days.

(c) EPA will establish a UIC program
in any State which does not comply with
paragraph (b) of this section. EPA will
continue to operate a UIC program in
such a State until the State receives
approval of a UIC program in
accordance with the requir6ments of
this Part.

[Note.-States which are authorized to
administer the NPDES'permit program under
section 402 of CWA are encouraged to rely
on existing statutory authority, to the extent
possible, in developing a State UICprogram.
Section 402(b](1)(D) of CWA requires that
NPDES States have the authority "to issue
permits which ' * * control the disposal of
pollutants into wells." In many instances.
therefore, NPDES States will]have existing
statutory authority to regulate well disposal
which satisfies the requirements of the UIC
program. Note, however, that CWA excludes
certain types of well injections from the
definitioin of "pollutant." If the State's
statutory authority bontains a similar
exclusion it may need to, be modified. to
qualify, for UIC progra'm approiaL]

(d) If a State can demonstrate to
EPA's satisfaction that'there are no
underground injections within the State
for one or more classes of injection
wells (other than Class IV wells) subject
to SDWA and that such injections
cannot legally occur in the State until'
the State has developed an approved
program for those classes of injections,
the State need not submit a program to
regulate those injections and a partial
program may be approved; The
demonstration of legal prohibition shall
be made by either explicitly banning
new-injections of the class not covered
by the State program or providing a.
certification from the State Attorney
General that such new injections- cannot
legally occur until the State has
developed an approved program for that
class. The State shall submit a program
to regulate both those classes of
injections for which a demonstration is
not made and Class IV wells.

(e) When a State UIC program is fully
approved by EPA to regulate all classes
of injections, the State assumes primary,
enforcement authority under section
1422(b) (3)- of SDWA. EPA retains,
primary enforcement responsibility ,
whenever the State program is
disapproved in whole or in part. States
which have partially approved programs
have authority to enforce any violation
of the approved portion of their
program. EPA retains authority to
enforce violations of State underground
injection control programs, except that,
when a State has a fully approved
program, EPA will not take enforcement
actions without providing prior notice to
the State and otherwise complying with
section 1423 of SDWA.

§123.52 Requirement to obtain a permit.
States may authorize certain well

injections by rule rather than by permit.
Any authorization by rule shall comply
with 122.37.

§, 123.53 Progress reports.
States shall submit to the

Administrator 6 months after the date of
promulgation of these regulations a
report describing the State's progress in
developing a UICprogram. If the
Administrator extends the time for
submission of a UICprogram an
additional 270 days, pursuant to
§ 123.51(b), the State shall submit a
second report six months after the first
report is due. The Administrator may
prescribe the manner and form of the
report.

§ 123.54 Approval process.
(a) Prior to submitting an application

to the Administrator for approval of a
State-UICprogram, the- State shall issue

public notice of its intent to adopt a UIC
pr6gram and to seek program approval
from EPA. This public notice shall:

(1) Be circulated in a manner
calculated to attract the attention of
interested persons. Circulation of the
public notice shall include publication in
enough of the largest newspapers in the
State to attract Statewide attention and
mailing to personR on appropriate State
mailing lists and to any other persons
whom the agency has reason to believe
are interested;

(2) Indicate when and where the
State's proposed program submission
maybe reviewed by the public;

(31 Indicate the cost of obtaining a
copy'of the submission; -

(41 Provide for a comment period of
not less than 307ays during which
interested.persons may comment on the.
proposed UIC program;

(5) Schedule a public hearing on the
State program for no less than 30 days
afternotice of the hearing is published;

(6) Briefly outline the fundamental
aspects of the State UIC program; and

(7) Identify a person that an interested
member of the public may contact for
further information.

(b) After complying with the
requirements of paragraph (a) of this
section, any State may submit a
proposed UICprogram under section
1422 of SDWA and § 123.3 of this Part to
EPA for approval. Such a submission
shall include a showing of compliance
with paragraph (a) of this section, copies
of all written comments received by the
State, a transcript, recording or
summary of any public hearing which
was held by the State, and a
responsiveness summary which
identifies the public participation
activities conducted, describes the
matters presented to the public,
summarizes significant comments
received and responds to these
comments. A copy of the responsiveness.
summary shall be sent to those who
testified at the hearing, and others upon
request.

(61 Afterdetermining that a State's
submission for UIprogram approval is
complete the Administrator shall issue
public notice of the submission in the
Federal Register and in accordance with
paragraph (a)(1) of this section. Such
notice shall:

(1) Indicate that a public hearing will
beheld by EPA no earlier than 30 days
after notice of the hearing. The notice
may require persons wishing to present
testimony to file a request with the
Regional Administrator, who may
cancel the public hearing if sufficient
public interest in a hearing is not
expressed;
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(2] Afford the public 30 days after the
notice to comment on the State's
submission; and

(3) Note the availability of the State
submission for inspection and copying
by the public.

(d) Within 90 days of the receipt of a
complete submission (as provided in
§ 123.3] or material amendment thereto,
the Administrator shall by rule either
fully approve, disapprove, or approve in
part the State's UIC program taking into
account any comments submitted, The
Administrator shall give notice of this
rule in the Federal Register and in
accordance with paragraph (a)(1) of this
section. If the Administrator determines
not to approve the State program or to
approve it only in part, the notice shall
include a-concise statement of the
reasons for this determination. A
responsiveness summary shall be
prepared by the Regional Office which
identifies the public participation
activities conducted, describes the
matters presented to the public,
summarizes significant comments
received and explains the Agency's
response to these comments. The
responsiveness summary shall be sent
to those who testified at the public
hearing, and to others upon request.

§ 123.55 Procedures for withdrawal of
State UIC programs.

Approval of a State UIC program may
be withdrawn and a Federal program
established in its place where the
Administrator determines, after holding
a public hearing, that the State program
is not in compliance with the
requirements of SDWA and this Part.

(a) Notice to State of Public Hearing.
If the Administrator has cause to believe
that a State is not administering or
enforcing its authorized program in
compliance with the requirements of
SDWA and this Part, he or she shall
inform the State by registered mail of
the specific areas of alleged
noncompliance. If the State
demonstrates to the Administrator
within 30 days of such notification that
the State program is in compliance, the
Administrator shall take no further
action toward withdrawal and shall so
notify the State by registered mail.

(b) Public Hearing. If the State has not
demonstrated its compliance to the
satisfaction of the Administrator within
30 days after notification, the .
Administrator shall inform the State
Director and schedule a public hearing
to discuss withdrawal of the State
program. Notice of such public hearing
shall be published in the Federal
Register and in enough of the largest
newspapers in the State to attract
statewide attention, and mailed to

persons on appropriate State and EPA
mailing lists. This hearing shall be
convened not less than 60 days nor more
than 75 days following the publication of
the notice of the hearing. Notice of the
hearing shall identify the
Administrator's concerns. All interested
persons shall be given opportunity to
make written or oral presentations on
the State's program at the public
hearing.

(c) Notice to State of Findings.
Wherein the Administrator finds after
the public hearing that the State is not in
compliance, he or she shall notify the
State by registered mail of the specific
deficiencies in the State program and of
necessary remedial actions. Within 90
days of receipt of the above letter, the
State shall either carry out the required
remedial action or the Administrator
shall withdraw program approval. If the
State carries out the remedial action or,
as a result of the hearing is found to be
in compliance, the Administrator shall
so notify the State by registered mail
and conclude the withdrawal
proceedings.

Subpart D5-Additional Requirements
for State NPDES Programs

§ 123.71 Purpose and scope.
(a) This subpart describes additional

requirements for State NPDES programs
under sections 318,402 and 405 of CWA.
A State NPDES program will not be
approved by the Administrator under
section 402 of CWA unless it has
authority to control the discharges
specified in sections 318 and 405(a) of
CWA. Permit programs under sections
318 and 405 will not be approved
independent of a section 402 permit
program.

(b) These regulations are promulgated
under the authority of sections 304(i)
and 101(e] of CWA, and implement the
requirements of those sections.

(c) No partial NPDES programs will be
approved by EPA. The State program
must prohibit (except as provided in
§ 122.51(c)(2)) all point source
discharges of pollutantsall discharges
into aquaculture projects, and all
disposal of sewage sludge which results
in any pollutant from such sludge
entering into any waters of the United
States within the State's jurisdiction,
except as authorized by a permit in
effect under the State program or under
section 402 of CWA. NPDES authority
may be shared by two or more State
agencies but each agency must have
Statewide jurisdiction over a class of
activities or discharges. When more
than one agency is responsible for
issuing permits, each agency must make
a submission meeting the requirements

of § 123.3 before EPA will begin formal
review.

(d) After program approval EPA shall
retain jurisdiction over any permits
(including general permits) which it has
issued unless arrangements have been
made with the State in the
Memorandum of Agreement for the
State to assume responsibility for these
permits. Retention of jurisdiction shall
include the processing of any permit
appeals, modification requests, or
variance requests; the conduct of
inspections, and the receipt and review
of self-monitoring reports. If any permit
appeal, modification request or variance
request is not finally resolved when the
Federally issued permit expires, EPA
may, with the consent of the State,
retain jurisdiction until the matter is
resolved.

§ 123.72 Control of disposal of pollutants
Into wells.

State law must provide authority to
issue permits to control the disposal of
pollutants into wells. Such authority
shall enable the State to protect the
public health and welfare and to prevent
the pollution of ground and surface
waters by prohibiting well discharges or
by Issuing permits for such discharges
with appropriate permit conditions. A
program approved under section 1422 of
SDWA satisfies the requirements of this
section.

[Note,-States which are athrozized to
administer the NPDES permit pro,-ram wudr
section 452 of CWA are encouraged to rely
on existing statutory authority. to the extent
possible, in dev eloping a State UIC program
under section 1422 of SDWA. Section
402b)(1)(D) of CWA requires that NPDES
States have the authority "to issue pe-mits
which... control the disposal of pollutants
Into wells" In many instances, therefore,
NPDES States will have existing statutory
authority to regulate well disposal which
satisfies the requirements of the UIC
program. Note. however, that CWA excludes
certain types of well injections from the
definition of "pollutant." If the State's
statutory authority contains a similar
exclusion it may need to be modified to
qualify for UIC program approval.]

§ 123.73 Receipt and use of Federal
Information.

Upon approving a State permit
program, EPA shall send to the State
agency administering the permit
program any relevant information which
was collected by EPA. The
Memorandum of Agreement under
§ 123.6 shall provide for the following, in
such manner as the State Director and
the Regional Administrator shall agree:

(a) Prompt transmission to the State
Director from the Regional
Administrator of copies of any pending
permit applications or any other
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relevant information collected before
the approval of the State permit program
and not already in the possessionof the
State Director. When existing pernits
are transferred to the State Director
(e.g., forpurposes of compliance
monitoring, enforcement or.reissuance,
relevant information includes support
files for permit issuance, compliance
reports and records of enforcement
actions.

(b) Procedures to ensure that the State
Director will not issue a permit on. the
basis of any application received from
the Regional Administrator which the
Regional Administrator identifies as
incomplete or otherwise deficient until
the State Director receives information
sufficient to correct the deficiency.
§ 123.74 Transmission of Information to
EPA.

(a] Each State agency administering a
permit program shall transmit to the.
Regional Administrator copies of permit
program forms and any other relevant
information to the extent and.in the
manner agreed to by the State Director
and the Regional Administrator in the
Memorandum of Agreement and not
inconsistent with this Part Proposed
permits shall be prepared by State
agencies unless agreement to the
contrary has been reached under
§ 123.750). The Memorandum of
Agreement shall provide for the
following:

(1) Prompt transmission to the
Regional Administrator of a copy of all
complete permit applications received
by the State Director, except those for
which permit review has been waived
under § 123.6(e). The State shall supply
EPA with copies of permit applications
for which permit review has been
waived whenever requested by EPA;

(2) Prompt transmission to the
Regional Administrator of notice of
every action taken by the State agency
related to the consideration of any
permit application or general permit,
including 1 copy of each prpposed- or.
draft permit and any conditions,
requirements, or documents which are
related to the proposed or draft permit
or which affect the authorization of the
proposed permit, except those for which
permit review has been waived under
§ 123.6(e). The State shall supply EPA
with copies of notices for which permit
review has been waived whenever
requested by EPA; and -

(3) Transmission to the Regional'
Administrator of a copy of every issued
permit following-issuance, along with ,
any aqd all conditions, requirements, or
docnients which are related to or affect
the authorization of the permit.

- (b] The State shall transmit a copy'of
each draft general permit or proposed
general permit, except those for separate
storm sewers, to the EPA Deputy
Assistant Administrator for Water
Enforcement at the same time the draft
general permit or proposed general
permit is transmitted to the Regional
Administrator under'paragraph (a)(2] of
this section.

(c) The State program shall provide
for transmission by the State Director to
EPA of-

(1) Noticesfrom publicly owned
treatmentworks under § 122.61(b) and
40 CFR Part 403, upon request of the
Regional Administrator.

(2) A copy of any significant
comments presented in writing pursuant
to the public notice of a draft permit and
a summary of any significant comments
presented at any hearing on any draft
permit, except those comments
regarding permits for which permit
review has been waived under § 123.6(e)'
and for which EPA has not otherwise
requested receipt, if:

(i) The Regional Administrator
requests this information; or -

(ii) The proposed permit contains
requirements significantly different from
those contained in the tentative
determination and draft permit; or

(iii) Significant comments objecting to
the tentative determination. and draft
permit have been presented at the
hearing or'in writing pursuant to the
public notice..

(d) Any State permit program shall
keep such records and'submit to the
Administrator such information as the
Administrator may reasonably require
to ascertain whether the State program
complies with the requirements of CWA
or of this Part.

§ 123.75 EPA review of and objections to
State permits.

(al(1) The Memorandum of Agreement
shall provide a period of time Cup to 90
days from receipt of proposed permits)
in which the Regional Administrator
may make general comments upon,
objections to, or recommendations with
respect to proposed permits. EPA
reserves the right to take 90 days to
supply specific grounds for objection,
notwithstanding any shorter period
specified in the Memorandum of
Agreement, when a general objection is
field within the review period specified
in the Memorandum of Agreement. The
Regional Administrator shall send a
copy of any comment, objection or
recommendation to the permit applicant.

(2) In the case 'of general permits, EPA
shall have 96 days from the date of
receipt of the proposed general permit to
comment upon, object to or make

recommendations with respect to the
proposed general permit, and Is not
bound by any shorter time limits set by
the Memorandum of Agreement for
general comments, objections or
recommendations. The EPA Deputy
Assistant Administrator for Water
Enforcement may comment upon, object
to, or make recommendations with
respect to proposed general permits,
except those for separate storm sewers,
on EPA's behalf.

(b)(1) Within the period of time
provided under the Memorandum of
Agreement for making general
comments upon, objections to or
recommendations with respect to
proposed permits, the Regional
Administrator shall notify the State
Director of any objection to issfance of
a proposed permit (except as provided
in paragraph (a)(2) of this section for
proposed general permits). This
notification shall set forth in writing the
general nature of the objections.

(2) Within 90 days following receipt of
a proposed permit to which he or she
has objected under paragraph (b)(1) of
this section, or in the caso of general
permits within 90 days after receipt of
the proposed general permit, the
'Regional Administrator, or in the case of
general permits other than for separate
storm sewers, the Regional
Administrator or the EPA Deputy
Assistant Administrator for Water
Enforcement, shall set forth in writing
and transmit to the State Director.

(i) A statement of the reasons for the
objection (including the section of CWA
or regulations thereunder that support
the objection), and

(ii) The actions that must be taken by
the State Director to eliminate the
objection (including the effluent
limitations and conditions which the
permit would include if it were issued
by the Regional Administrator).

[Note.-Paragraphs (a] and.(b) of this
section, in effect, modify any existing
agreement between EPA and the State which
provides less than 90 days for EPA to supply
the specific grounds for an objection.
However, when an agreement provides for an
EPA review period of less than g0 days, EPA
must file a general objection, In accordance
with paragraph (b)(1) of this section, within
the time specified in the agreement. This
general objection must be followed by a
specific objection within, the 0D-day period.
This modification to MOA's allows EPA to
provide detailed information concerning
acceptable permit conditions, as required by
section 402(daof OWA. To avoid possible
confusion, MOA's should be changed to
reflect this arrangement.]

(c) The Regional Administrator's
objection to the issuance of a proposed
permit must be based upon one or more
of the following grounds:
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(1) The permit fails to apply, or to
ensure compliance with, any applicable
requirement of this Part

[Note.-For example, the Regional
Administrator may object to a permit not
requiring the achievement of required effluent
limitations by applicable statutory
deadlines.]

(2) In the case of a proposed permit
for which notification to the
Administrator is required under section
402(b)(5) of CWA, the written
recommendations of an affected State
have not been accepted by the
permitting State and the Regional
Administrator finds the reasons for
rejecting the recommendations are
inadequate;

(3) The procedures followed in
connection with formulation of the
proposed permit failed in a material
respect to comply with procedures
required by CWA or by regulations
thereunder or by the Memorandum of
Agreement;

(4) Any finding made by the State
Director in connection with the
proposed permit misinterprets CWA or
any guidelines or regulations under
CWA, or misapplies them to the facts;

(5) Any provisions of the proposed
permit relating to the maintenance of
records, reporting, monitoring, sampling,
or the provision of any other information
by the permittee are inadequate, in the
judgment of the Regional Administrator,
to assure compliance with permit
conditions, including effluent standards
and limitations required by CWA, by
the guidelines and regulations issued
under CWA, or by the proposed permit;

(6) In the case of any proposed permit
with respect towhich applicable
effluent standards and limitations under
sections 301, 302, 306,307, 318, 403 and
405 of CWA have not yet been
promulgated by the Agency, the
proposed permit, in the judgment of the
Regional Administrator, fails to carry
out the provisions of CWA or of any
regulations issued under CWA the
provisions of this subparagraph apply to
determinations made pursuant to
§ 125.3(c)(2) in the absence of applicable
guidelines and to best management
practices under section 304(e) of CWA,
which must be incorporated into permits
as requirements under sections 301. 306,
307, 318,403 or 405, as the case may be;

(7) Issuance of the proposed permit
would in any other respect be outside
the requirements of CWA. or regulations
Issued under CWA.

(d) Prior to notiyiug the State Director
of an objeetion based upon any of the
groumds set fw& ia paragraph (b] of this
section, the RegionalAdministrator.

(1) Shall consider all data transmitted
pursuant to § 123.74;

(2) May, if the information provided is
inadequate to determine whether the
proposed permit meets the guidelines
and requirements of CWA, request the
State Director to transmit to the
Regional Administrator the complete
record of the permit proceedings before
the State, or any portions of the record
that the Regional Administrator
determines are necessary for review. If
this request is made within 30 days of
receipt of the State submittal under
§ 123.74, it shall constitute an interim
objection to the issuance of the permit,
and the full period of time specified in
the Memorandum of Agreement for the
Regional Administrator's review shall
recommence when the Regional
Administrator has received such record
or portions of the record; and

(3) May, in his or her discretion, and
to the extent feasible within the period
of time available under the
Memorandum of Agreement, afford to
interested persons an opportunity to
comment on the basis for the objection;

(e) Within 90 days of receipt by the
State Director of an objection by the
Regional Administrator, the State or
interstate agency or any interested
person may request that a public
hearing be held by the Regional
Administrator on the objection. A public
hearing in accordance with the
procedures of § 12A.12 (c) and (d) shall
be held, and public notice provided in
accordance with § 124.10, whenever
requested by the State or the interstate
agency which proposed the permit or if
warranted by significant public interest
based on requests received.

(f) A public hearing held under
paragraph (e) of this section shall be
conducted by the Regional
Administrator. and, at the Regional
Administrator's discretion, with the
assistance of an EPA panel designated
by the Regional Administrator, in an
orderly and expeditious manner.

(g) Following the public hearing, the
Regional Administrator shall reaffirm
the original objection, modify the terms
of the objection, or withdraw the
objection, and shall notify the State of
this decision.

(h)(1) If no public hearing is held
under paragraph (e) of this section and
the State does not resubmit a permit
revised to meet the Regional
Administrator's objection within 90 days
of receipt of the objection, the Regional
Administrator may issue the permit in
aocordance with Paris = 1 and 124
of this captr and any other guidelines
and requ remenis of CWA.

(2) If a public hearing is held under
paragraph (e) of thi setion, the

Regional Administrator does not
withdraw the objection, and the State
does not resubmit a permit revised to
meet the Regional Administrator's
objection or modified objection within
30 days of the date of the Regional
Administrator'es notification under
paragraph (g) of this section, the
Regional Administrator may issue the
permit in accordance with Parts 121, 122,
and 124 of this chapter and any other
guidelines and requirements of CWA.

(3) Exclusive authority to issue the
permit passes to EPA when the times set
out in this paragraph expire.

(i) In the case of proposed general
permits for discharges other than from
separate storm sewers insert "or the
EPA Deputy Assistant Administrator for
Water Enforcement" after "Regional
Administrator" whenever it appears in
paragraphs (c)-(h) of this section.

0) The Regional Administrator may
agree, in the Memorandum of
Agreement under § 123.6, to review draft
permits rather than proposed permits. In
such a case. a proposed permit need not
be prepared by the State and
transmitted to the Regional
Administrator for review in accordance
with this section unless the State
proposes to issue a permit which differs
from the draft permit reviewed by the
Regional Administrator, the Regional
Administrator has objected to the draft
permit or there is significant public
comment.

§ 123.76 Prohibition.

State permit programs shall provide
that no permit shall be issued when the
Regional Administrator has objected in
writing under § 123.75.

§ 123.77. Approval process.

(a) After determining that a State
program submission is complete. EPA
shall publish notice of the State's
application in the Federal Register, and
in enough of the largest newspapers in
the State to attract statewide attention,
and shall mail notice to persons known
to be interested in such matters,
including all persons on appropriate
State and EPA mailing lists and all
permit holders and applicants within the
State. The notice shall:

(1) Provide a comment period of not
less than 45 days during which
interested members of the public may
express their views on the State
program;

(2) Provide fr a publihering withiz
the State to be beld no les tlfi 3days
after notice is pubished in the Pedemal
Register

(3) Indicate the oost of obtaingi a
copy of the State's mimsio
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(4) Indicate where and when the
State's.submission may be reviewed by
the public;

(5) Indicate whom an interested
member of the public should contaet
with any questions; and

(6) Briefly outline the fundamental
aspects of the State's proposed program,
and the process for EPA review and
decision.

(b) Within 90 days of the receipt of a
complete program submission under
§ 123.3 the Administrator shall approve
or disapprove the program based on the
requirements of this Part and of CWA
and taking into consideration all
comments received. A responsiveness
summary shall be prepared by the
Regional Office which identifies the
public participation activities
conducted, describes the matters
presented to the public, summarizes
significant comments received and
explains the Agency's response to these
comments.

(c) If the Administrator approves the
State's program he or she shall notify
the State and publish notice in the
Federal Register. The Regional
Administrator shall suspend the
issuance of permits by EPA as of the
date of program approval.

(d) If the Administrator disapproves
the State program he or she shall notify
the State of the reasons for disapproval
and of any revisions or modifications to
the State program which are necessary
to obtain approval.

Subpart E--Additional Requirements
for State Programs Under Section 404
of the Clean Water Act

§ 123.91 Purpose and scope.
(af This Subpart.describes additional

requirements, both procedural and
substantive, for State permit programs
under section 404 of CWA (regulating
discharges of dredged or fill material).
Because EPA does not operate the
section 404 program, the permit
requirements in Parts 122 and 124 are
relevant to section 404 programs only to
the extent they are made applicable to
State sectioi 404 programs in § 123.7(a).
Additional permit application and
processing requirements applicable to
State 404 programs are set out in this
Subpart.

(bJ The requirements for State section
404 programs are promulgated under the
authority of sections 101(e) and 501(a) ol
CWA.

(c) No partial section 404 programs
will be.approved by EPA. Except as
provided in § 123.92, the State program
must regulate all discharges of dredged
or fill material into State.regulated
waters. State section 404 programs-are

limited under section 404(g)(1) of CWA -

to coverage of such State regulated
waters. See the definition of "State
regulated waters" in § 122.3.

(d) Under section 404(h)(5) of CWA,
States are entitled, after program
approval, to administer and enforce
general permits issued by the Secretary.
If the State chooses not to administer
and enforce these permits, the Secretary
retains jurisdiction until they expire.-If
the Secretary has retained jurisdiction
and if a permit appeal or modification
request is not finally resolved when the
Federally issued Permit expires, the
Secretary, upon agreement with the
State, may continue to retain jurisdiction
until the matter is resolved.

§ 123.92 Activities not requiring permits.
(a) Except as specified in paragraphs

(b) and (c) of this section, any discharge
of dredged or fill material that may
result from any of the following
activities is not prohibited by or
otherwise subject to regulation under
this subpart:

. (1)(i) Normal farming, silviculture and
ranching activities such as plowing,
seeding, cultivating, minor drainage, and
harvesting for the production of food,
fiber, and forest products, or upland soil
and water conservation practices, as
defined in paragraph (a)(1)(ii) of this
section.

(ii) To fall under this exemption, the
activities specified in paragraph (a)(1)(i)
of this section must be part of an -
established (i.e.,on-going) farming,
silviculture, or ranching operation.
Activities on areas lying fallow as part
of a conventional rotational cycle are
part of an established operation.
Activities which bring an area into
farming, silviculture, or ranching use are
not part of an established operation. An
operation ceases to be established when'
the area on which it was conducted has
been coverted to another use or has lain
idle so long that modifications to the
hydrological regime are necessary to
resume operations. If an activity takes
place outside the waters of the United
States, or if it does not involve a
discharge, it does- not need a section 404
permit, whether or not it is part of an
established farming, silviculture, or
ranching operation.

(iii)(A) Cultivating means physical
methods of soil treatment employed
within established farming, ranching

F and silviculture lands on farm, ranch, or
forest crops to aid and improve their
growth, quality or yield.

(B] Harvesting means physical
measures employeddirectly upon farm,
forest, or ranch crops within established
agricultural and silvicultural lands to
bring about their removal from farm,

forest,. or ranch land, but does not
include the construction of farm, forest,
or ranch roads.

(C)(1) Min or Drain age means: .

(z) The discharge or dredged or fill
material incidental to connecting upland.
drainage facilities to waters of the '
United States, adequate to effect the
removal of excess soil moisture front
upland croplands. (Construction and
maintenance of upland (dryland)
facilities, such as ditching and tiling,
incidental to the planting, cultivating,
protecting, or harvesting of crops,
involve no' discharge of dredged or fill
material into waters of the United
States, and as such never require a
section 404 permit.);

(i) The discharge of dredged or fill
material for the purpose of installing
ditching or other such water control
facilities incidental to planting,
cultivating, protecting, or harvesting of
rice, cranberries or other wetland crop
species, where these activities and the
discharge occur in waters of the United
States which are in established use for
such agricultural and silvicultural
wetland crop production;

(i) The discharge of dredged or fill
material for the purpose of manipulating
the water levels of, or regulating the
flow or distribution of water within,
existing impoundments which have boon
constructed in accordance with
applicable requirements of CWA, and
which are in established use for the
production of rice, cranberrles, or other
wetland crop species;

[Note.-The provisions of paragraphs
(a](1)(iii)(Ci)(i) and (il] of this section
apply to areas that are In established use
exclusively for wetland crop production as
well as areas in established use for
conventional wetland/non-wetland crop
rotation [e.g., the rotations of rice and
soybeans] where such rotation results In the
cyclical or intermittent temporary dowatering
of such areas.]

(iv) The discharge of dredged or fill
material incidental to the emergency
removal of sandbars, gravel bars, or
other similar blockages which are
formed during flood flows or other
events, where such blocl~ages close or
constrict previously existing
drainageways and, if not promptly
removed, would result in damage to or
loss of existing crops or would impair or
prevent the plowing, seeding, harvesting
or cultivating of crops on land in
established use for crop production.
Such removal does not include enlarging
or extending the dimensions of, or
changing the bottom elevations of, the
affected drainageway as it existed prior
to the formation of the blockage.
Removal must be accomplished within
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one year of formation of such blockages
in order to be eligible for exemption.

(2) Minor drainage in waters of the
U.S. is limited to drainage within areas
that are part of an established farming
or silviculture operation. It does not
include drainage associated with the
immediate or gradual conversion of a
wetland to a non-weland (e.g., wetland
species to upland species not typically
adapted to life in saturated soil
conditions), or conversion from one
wetland use to another (for example,
silviculture to farming). In addition,
minor drainage does not include the
construction of any canal, ditch, dike or
other waterway or structure which
drains or otherwise significantly
modifies a stream, lake, swamp, bog or
any other wetland or aquatic area
constituting waters of the United States.
Any discharge of dredged or fill material
into the waters of the United States
incidental to the construction of any
such structure or waterway requires a
permit.
- (D) Plowing means all forms of
primary tillage, including moldboard,
chisel, or wide-blade, plowing, discing,
harrowing, and similar physical means
utilized on farm, forest or ranch land for
the breaking up, cutting, turning over, or
stirring of soil to prepare it for the
planting of crops. The term does not
include the redistribution of spoil, rock,
sand, or other surficial materials in a
manner which changes any area of the
waters of the United States to dry land.
For example, the redistribution of
surface materials by blading, grading, or
other means to fill in wetland areas is
not plowing. Rock crushing activities
which result in the loss of natural
drainage characteristics, the reduction
of water storage and recharge
capabilities, or the overburden of
natural water filtration capacities do not
constitute plowing. Plowing will never
involve a discharge of dredged or fill
material.

(E) SeedLV means the sowing of seed
and placement of seedlings to produce
farm, ranch, or forest crops and includes
the placement of soil beds for seeds or
seedlings on established farm and forest
lands.

(2) Maintenance, including emergency
reconstruction of recently damaged
parts, of currently serviceable structures
such as dikes, dams, levees, groins,
riprap, breakwaters, causeways, bridge
abutments or approaches, and
transportation structures. Maintenance
does not include any modification that
changes the character, scope, or size of
the original fill design. Emergency
reconstruction must occur within a
reasonable period of time after damage

occurs in order to qualify for this
exemption.

(3) Construction or maintenance of
farm or stock ponds or irrigation ditches.
or the maintenance (but not
construction) of drainage ditches. A
simple connection of an Irrigation return
or supply ditch to waters of the US. and
related bank stabilization measures are
included within this exemption. Where a
trap, weir, groin, wall, jetty or other
structure within waters of the U.S.,
which will result in significant
discernable alterations to flow or
circulation, is constructed as part of the
connection, such construction requires a
404 permit.

(4] Construction of temporary
sedimentation basins on a construction
site which does not include placement of
fill material into waters of the U.S. The
term "construction site" refers to any
site involving the erection of buildings,
roads, and other discrete structures and
the installation of support facilities
necessary for construction and
utilization of such structures. The term
also includes any other land areas
which involve land-disturbing
excavation activities, including
quarrying or other mining activities,
where an increase in the runoff of
sediment is controlled through the use of
temporary sedimentation basins.

(5) Any activity with respect to which
a State has an approved program under
section 208(b)(4) of CWA which meets
the requirements of sections 208(b)(4)
(B] and (C).

(6) Construction or maintenance of
farm roads, forest roads, or temporary
roads for moving mining equipment,
where such roads are constructed and
maintained in accordance with best
management practices (BMPs) to assure
that flow and circulation patterns and
chemical and biological characteristics
of waters of the United States are not'
impaired, that the reach of the waters of
the United States is not reduced, and
that any adverse effect on the aquatic
environment will be otherwise
minimized. These BMPs which must be
applied to satisfy this provision shall
include those detailed BMPs described
in the State's approved program
description pursuant to the requirements
of § 123.4(h)(4], and shall also include
the following baseline provisions:

(i) Permanent roads (for farming or
forestry activities), temporary access
roads (for mining, forestry, or farm
purposes) and skid trails (for logging) in
waters of the U.S. shall be held to the
minimum feasible number, width, and
total length consistent with the purpose
of specific farming, silvicultural or
mining operations, and local topographic
and climatic conditions;

(ii) All roads, temporary or
permanent, shall be located sufficiently
far from streams or otherwater bodies
(except for portions of such roads which
must cross water bodies) to minimize
discharges of dredged or fill material
Into waters of the U.S.;

(ii) The road fill shall be bridged.
culverted, or otherwise designed to
prevent the restriction of expected flood
flows;

(iv) The fill shall be properly
stabilized and maintained during and
following construction to prevent
erosion;

(v) Discharges of dredged or fill
material into waters of the United States
to construct a road fill shall be made in
a manner that minimizes the
encroachment of trucks, tractors,
bulldoners, or other heavy equipment
within waters of the United States
(including adjacent wetlands) that lie
outside the lateral boundaries of the fill
itself;

(vi) In designing. constructing. and
maintaining roads, vegetative
disturbance in the waters of the U.S-
shall be kept to a minimum:

(vii) The design, construction and
maintenance of the road crossing shall
not disrupt the migration or other
movement of those species of aquatic
life inhabiting the water body;

(viii) Borrow material shall be taken
from upland sources whenever feasible;

(ix) The discharge shall not take or
jeopardize the continued existence of, a
threatened or endangered species as
defined under the Endangered Species
Act, or adversely modify or destroy the
critical habitat of such species;

(x) Discharges into breeding and
nesting areas for migratory waterfowl.
spawning areas, and wetlands shall be
avoided if practical alternatives exist;

(xi) The discharge shall not be located
in the proximity of a public water supply
intake;

(xii) The discharge shall not occur in
areas of concentrated shellfish
production;

(xiii) The discharge shall not occur in
a component of the National Wild and
Scenic River System;

(xiv) The discharge of material shall
consist of suitable material free from
toxic pollutants in toxic amounts;, and

(xv) All temporary fills shall be
removed in their entirety and the area
restored to its original elevation.

(b) If any discharge of dredged or fill
material resulting from the activities
listed in paragraphs (a) (1}-{6) of this
section contains any toxic pollutant
listed under section 307 of CWA such
discharge shall be subject to any
applicable toxic effluent standard or
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prohibition, and shall require a permit
under the, State program.

(c) Any discharge of dredged or fill
material into waters of the United States
incidental to any of the activities
Identified in paragraphs (a) (1)-6) of
this section must have a permit if it is
part of an activity whose purpose is to
convert an area of the waters of-the
United States into a use to which it was
not previously subject, where the flow
or circulation of waters of the United
States may be impaired or the reach of
such waterd reduced. Where the
proposed discharge will result in
significant discernible alterations to
flow or 'circulation, the presumption is
that flow or circulation may be impaired
by Such alteration.

[Note.--For example, a permit will b e
required for the conversion of a cypress
swamp to some other use or the conversion of
a wetland from silvicultural to agricultural
use when there is a discharge of dredged or
fill materials into waters of the United States
In conjunction with construction of dikes,
drainage ditches or other works or structures
used to'effect such conversion. A discharge
which elevates the bottom of waters of the
United States without converting it to dry
land does not thereby reduce the reach of,
but may alter the flow or circulation of.
waters of the United States.]

(d) Federal projects which qualify
under the criteria contained in section
404(r) of CWA (Federal projects '.
authorized by Congress where an EIS
has been submitted to Congress prior to
authorization or an appropriation) are
exempt fromState section 404 permit
requirements, but may be subject to
other'State or Federal requirements.

§123.93 Prohibitions.
No permit shall be issued by the State

Director In the following circumstances:
(a) When the cbnditions of the permit

do not comply with the requirements of
CWA, or regulations and guidelines
implementing CWA, including the
section 404(b)(1) environmental
guidelines (40 CFR Part 230).

(b) When the Regional Administrator.
has objected to issuance of the permit
under section 404(j) of CWA and the
objection has not been resolved.

(c) When, in the judgment of the
Secretary of the Army acting through the
,Chief of Engineers, anchorage and
navigation in or on any of the waters of
the United States would be substantially
impaired by the discharge.

(d) When the proposed discharge
would be into a defined area for which
specification as a disposal site has been
prohibited, restricted, denied, or
withdrawn by the Administrator under
section 404(c) of CWA, and the
discharge would fail to comply with the

Administrator's actions under that
authority.

§ 123.94 Permit application.
(a) Publicity and preapplication

consultattn. The State Director shall
maintain a program to inform, to the
extent possible, potential applicants for
permits of the requirements of the State.
program and of the steps required to
obtain permits for activities in State
regulated waters. The State Director is
encouraged to. include preapplication
consultation as part of this program to
assist applicants in understanding the
requirements of the ervironmental
guidelines issued under section 404(b)(1)
of CWA (40 CFR Part 230).and in
fulfilling permit application
requirements.

(b) Application for permit Except
when an activity is authorized by a
general permit under § 123.95 or is
exempt from the requirement to obtain a
permit under § 123.92, any person who
proposes to discharge dredged or fill
material into State regulated waters
shall complete, sign and submit an.
application to the State Director. State
application forms are subject to EPA
review and approval.
. (c) Content of Application. A complete

application shall include the following
information:

(1) A complete description of the
proposed activity including:

(i) Name, address, and phone number
of the applicant; the names, addresses,
and phone numbers of owners of
properties adjacent to the site; and, if
appropriate, the location and
dimensions of adjacent structures;

(ii) A description of the source of the
dredged or fill material and method of
dredging used, if any; a description of
the type, composition and quantity of
the material; the proposed method of
transportation and disposal of the
material, including the type of
equipment to be used; and the extent (in
acres) of the area of waters of the
United-States to be filled or used for
disposal;

(III) The purpose and intended use of
the proposed activity (including whether
it is water-dependent]; a description of
the use of any structures to be erected
on the fill; and a schedule for the
proposed activity;,

(iv) A list of the approvals required by
other Federal, interstate, State and local
agencies for the activity, including all
approvals or denials received; and

(v) A vicinity map identifying the
proposed disposal site and the local
jurisdiction closest to the disposal site.

(2) Information about the disposal site
needed to evaluate compliance with 40
CFR Part 230, including the following:

(i) A description of known
alternatives to the proposed discharge,
including alternative disposal sites,
construction methods, methods of
discharge, and reasons for rejecting the
alternatives;

(ii) A description of special aquatic
sites, public use areas, wildlife refuges,
and public water supply intakes in the
affected or adjacent areas that may
require special protection or
preservation;

(iii) Plants, fish, shellfish, and wildlife
in the disposal site which may be
dependent on water quality and
quantity; - , I

(iv] Uses of the disposal site which
might affect human health and welfare;
and

(v) A description of technologies or
management pfactices by which the
applicant proposes to minimize adverse
environmental effects of the discharge.
Guidelines for minimizing the adverse
effects of discharges of dredged or fill
material are found in 40 CFR Part 230.

[Note.-The State shall provide permit
applicants with guidance, either through the
application form or on an individual basis,
regarding the level of detail of information
and documentation required under this
paragraph. The level of detail shall be
reasonably commensurate with the typo and
size of discharge, proximity to critical areas,
likelihood of presence of long-lived toxic
chemical substances, and degree of
environmental 'degradation.]

(3) One original set of drawings and
maps, or one set of drawings and maps
of reproducible quality, in.luding:

(i) A map showing the following In
plan view:

(A) Location of the activity site
including latitude, longitude, and river
mile, if known;

(B) Name of waterway;
(C) All applicable political (e.g.,

county, borough, town, city, etc.)
boundary lines;

(D) Names of all major roads in the
vicinity of the site including the road
providing the closest practicable access
to the site;

(E) North arrow;
(F) Arrows showing flow and

circulation patterns;
(G) Existing shorelines or ordinary

high watermark;
(H) Location of known wetlands;
(i) Water depths and bottom

configuration around the project;
(J) Delineation of disposal site;
(K) Size-relationship between the

proposed disposal site and affected
waters (e.g., a V4 acre fill in a 15-acre
wetland);

(L) Location of previously used
dredged material disposal sites with
remaining capacity in the vicinity of the

I I I I I I
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project. The map must indicate retention
levees, weirs, and any other devices for
retaining dredged or fill materials; and

(M) Location of structures, if any, in
waters of the United States immediately
adjacent to the proposed activity,
including permit numbers, if known.
Identify purposes of all structures.

(i) A cross-sectional view of the
proposed project showing the following:

(A) Water elevations;
(B) Water depths at waterward face of

proposed work, or if dredging is
proposed, showing dredging grade;

(C) Cross-section of fill;
(D) Elevation of spoil areas;
(El Location of wetlands; and
(F] Delineation of disposal site.
(iII) Notes on all maps or drawings

submitted, including:
(A) A list of names of adjacent

property owners whose property also
adjoins the water and who are not
shown in the plan view;

(B) A title block for each sheet
submitted identifying the proposed
activity and containing the name of the
body of water, river mile, if applicable;
name of county, State and nearest
incorporatgd municipality; name of
applicant; number of the sheet and the
total number of sheets in set; and date
the drawing was prepared; and

(C) Graphic or numerical scale.

§ 123.95 General permits.
(a) Coverage. The State Director may

issue a general permit for similar
activities as specified in paragraph
(b)(1) of this section within a defined
geographic area as specified in
paragraph (b)(2) of this section, if he or
she determines that the regulated
activities will cause only minimal
adverse environmental effects when
performed separately and will have only
minimal cumulative adverse effects on
the environment.

(b) Conditions. In addition to § § 122.7
and 123.97, and the applicable
requirements of § 123.98, each general
permit shall contain conditions as
follows:

(1) Activities: A specific description of
the type(s) of activities which are
authorized, including limitations for any
single operation, to ensure that the
requirements of paragraph (a) of this
section are satisfied. At a minimum,
these limitations shall include:

(i) The maximum quantity of material
that may be discharged;

(ii) The type(s) of material that may
be discharged;

(iii) The depth of fill permitted;
(iv) The maximum extent to which an

area may be modified; and
(v) The size and type of structures that

may be constructed.

(2) Area: A precise description of the
geographic area to which the general
permit applies, including, when
appropriate, limitations on the types of
waters or wetlands where operations
may be conducted, to ensure that the
requirements of paragraph (a) of this
section are satisfied.

(3) Notice: The permit shall contain a
requirement that no activity is
authorized under the general permit
unless the Director receives notice at
least 30 days in advance of the date
when the proposed activity is to
commence. The Director may require
any information in the notice necessary
to determine whether the conditions of
the general permit will be satisfied. If
within 15 days of the date of submission
of the notice the owner or operator has
not been informed by the State Director
of his or her intent to require an
individual permit application, the owner
or operator may commence operations
under the general permit.

(c) Requiring an individualpernit.
(1) Upon receiving notice under

paragraph (b)(3) of this section, the State
Director may require, at his discretion.
that the owner or operator apply for an
individual permit. Cases where an
individual permit may be required
include:

(i) The activity has more than a
minimal adverse environmental effect;

(ii) The cumulative effects on the
environment of the authorized activities
are more than minimal; or

(iii) The discharger is not in
compliance with the conditions of the
general permit.

(2) When the State Director notifies
the owner or operator within 15 days of
receipt of notice under paragraph (b](3)
of this section that an individual permit
application is required for that activity,
the activity shall not be authorized by
the general permit.

(3) The Director may require any
person authorized under a general
permit to apply for an individual permit.

§ 123.96 Emergency permits.
(a) Coverage. Notwithstanding any

other provision of this Part or Part 124,
the State Director may temporarily
permit a specific dredge or fill activity If:

(1) An unacceptable hazard to life or
severe loss of property will occur if an
emergency permit is not granted; and

(2) The anticipated threat or loss may
occur before a permit can be issued or
modified under the procedures
otherwise required by this Part and Part
124.

(b) Requirements for issuance. (1) The
emergency permit shall incorporate, to
the extent possible and not inconsistent
with the emergency situation, all

applicable requirements of i§ 122.7,
123.97 and 123.98.

(2) Any emergency permit shall be
limited in duration to the time required
to complete the authorized emergency
action, not to exceed 90 days.

(3) The emergency permit must have a
condition requiring restoration of the
disposal site (for example, removal of
fill, steps to prevent erosion). If more
than 90 days from issuance is necessary
to complete restoration, the permit may
be extended for this purpose only.

(4) The emergency permit may be oral
or written. If oral, it must be followed
within five days by a written emergency
permit.

(5) Notice of the emergency permit
shall be published and public comments
received in accordance with applicable
requirements of § § 124.10 and 124.11 as
soon as possible but no later than 10
days after the issuance date.

(6) The emergency permit may be
terminated at any time without process
if the State Director determines that
termination is appropriate to protect
human health or the environment.
§ 123.97 Additional conditions appiicb*
to all 404 permits.

The following conditions, in addition
to those set forth in § 122.7, apply to all
404 permits:

(a) The permittee need not comply
with the conditions of this permit to the
extent and for the duration that such
noncompliance is authorized in an
emergency permit. (See § 123.96.)

(b) Activities are not conducted under
the authority of this permit if they are
not specifically identified and
authorized in this permit.

(c) The permittee shall maintain the
authorized work area in good condition
and in accordance with the
requirements contained in this permit.

(d) If any applicable water quality
standards are revised or modified, or if
a toxic effluent standard or prohibition
under CWA section 307(a) is established
for a pollutant present in the permittee's
discharge and is more stringent than any
limitation in the permit, the permit shall
be promptly modified to conform to the
standard, limitation or prohibition.

f 123.98 Establishing 404 permit
conditions.

In addition to the conditions
established under § 122.8(a), each 404
permit shall include conditions meeting
the following requirements, when
applicable:

(a) Identification. A specific
identification and description of the
authorized activity, including:
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(1) The name and address of the
permittee and the permit application
identification number,

(2) The use or purpose of the
discharge;

(3) The type and quantity of the
materials to be discharged;

(4) Any structures proposed to be
erected on fill material; and *

(5) The location and boundaries of the
discharge site(s), including a detailed
sketch and the name and a describti6n
of affected State regulated waters.

(b) Environmentalguidelines.
Provisions ensuring that the discharge
will be conducted in cbmpliance with
the environmental guidelines issued
under section 404(b)(1) of CWA (40 CFR
Part 230), including conditions to ensure
that the discharge will be conducted in a
manner which minimizes adverse
impacts upon the physical, chemical,
and biological integrity-of the waters of
the United States, such as requirements
for restoration or mitigation.

(c) Water quality standards. Any
requirements necessary to comply with
water quality standards established
under applicable Federal or State law. If
an applicable water quality stdndard is
promulgated after the permit is issued, it
shall be modified as provided in
§ 123.97(d).

(d) Toxic effluent guidelines or
prohibitions. Requirements necessary to
comply with any applicable toxic
effluent standard or prohibition under
section 307(a) of CWA or applicable
State or local law. If an applicable toxic
effluent standard or prohibition is
promulgated after the permit is issued, it
shall be modified as provided in
§ 123.97(d).

(e) Best Management Practices.
'Applicable BMPs approved by a
Statewide CWA section 208(b)(4)
agency as provided in the agreement
described in § 123.102(a)(1).

(f) General permits. Any conditions
necessary for general permits as
required under § 123.95.

(g) Commencement of work. A
specific date on which the permit shall
automatically expire, unless previously
revoked and reissued or modified or
continued, if the authorized work has
not been commenced.

§ 123.99 Memorandum of Agreement with
the Secretary.

Before a State program is approved
under this Part, the State shall enter into
a Memorandum of Agreement with the
Secretary. Where more than one agency
within a State has responsibility for
administering the State program, all of
the responsible agencies shall be parties
to the Memorandum of Agreement. The

Memorandum of Agreement shall
include:
I (a) A description of State regulated
waters, as identified by the Secretary.

(b) Where an agreement is reached,
procedures for joint processing of
permits for activities which require both
a section 404 permit from the State and
a section 9 or 10 permit from the
Secretary under the Rivers and Harbors
Act of 1899, provided such procedures
satisfy the re~juirements of this Part.

(c) An identification of those general
permits, if any, issued by the Secretary,
the terms and conditions of which the
State intends to administer and enforce
upon receiving approval'of its program
and a plan for transferrng responsibility
for these permits to the State, including
procedures for the prompt transmission
from the Secretary to the State Director
of relevant information not already in
the possession of the State Director
including support files for permit
issuance, compliance reports and
records of enforcement actions. In many
instances States will lack the authority
to directly administer permits issued by
the Federal government. However,
procedures authorized under State law
may be established to transfer
responsibility for these permits.

(d) Procedures whereby the Secretary
will, upon program approval, transfer to
the State pending section 404 permit
applications and other relevant
information, not already in the
possession of the State Director.

(e) Procedures to ensure that the State
Director will not issue a permit on the
basis of any application received from
the Secretary which the Secretary has
identified as inc6mplete or otherwise
deficient until the State Director
receives information sufficient to correct
the deficiency.

(f) A provision that the State shall not
issue any section 404 permit for a
discharge which, in the judgment of the
Secretary after consultation with the
Secretary of the Department in which
the Coast Guard is operating, would
substantially impair anchorage or
navigation.

(g) Those classes or categories, if any,
of proposed State permits for which the
Secretary waives the right-to review.

(h) Other matters not inconsistent
with this Part that the Secretary and the
State deem appropriate.

[ INote.-For example, where a State permit
program includes coverage of those
traditionally navigable waters in which only
the Secretary-may issue section 404 permits
(by virtue of section 404(g)(1) of CWA], the
State is strongly encouraged to establish in
this MOA procedures for joint processing of
Federal and State permits, including joint
public notices and public hearings.]

§ 123.100 Transmission of Information to
EPA and other Federal agencies.

(a) The Memorandum of Agreement
under § 123.6 shall provide for the
following:

(1) Prompt transmission to the
Regional Administrator (by certified
mail) and to the Corps of Engineers, the'
U.S. Fish and Wildlife Service, and the
National Marine Fisheries Service of a
copy of all complete permit applications
received by the State Director, except
those for which permit review has been
waived under § 123.6(f)(1)(i), The State
shall supply EPA, the Corps of
Engineers, the U.S. Fish and Wildlife
Service, and the National Marine
Fisheries Service with copies of permit
applications for which permit reivew
has been waived whenever requested
by such agencies. Where State law
requires preparation of an
environmental impact statement (EIS) or
similar document, and such EIS or other
document is available, the EIS or other
document shall accompany the permit
application when transmitted to the
Regional Administrator.

(2) Prompt transmission to the
Regional Administrator (by certified
mail) and to the Corps of Engineers, the
U.S. Fish and Wildlife Service, and the
National Marine Fisheries Service of
notice of every action taken by the State
agency related to the consideration of
any permit application, including a copy
of each' draft permit prepared, and any
conditions, requirements, or documents
which are related to the draft permit or
which affect the authorization of the
draft permit. A draft permit shall.bo
prepared by the State and transmitted to
EPA:

(i) At the time of transmission of the
complete permit application, for
discharges listed in § 123.6(O(1)(l)(A-
(E);

(ii) Upon request of EPA In
accordance with § 123.101(e)(3), for
discharges not listed in
§ 123.6(fJ(1)(i)(A)-(E), unless EPA has
waived review under § 123.6(f)(1)i).

(3) Prompt transmission to the
Regional Administrator, the Corps of
Engineers, the U.S. Fish and Wildlife
Service, and the National Marine
Fisheries Service of a copy of each draft
general permit. A draft general permit
shall be prepared by the State whenever
the State intends to issue a general
permit.

(4) Transmission to the Regional
Administrator, the Corps of Engineers,
the U.S. Fish and Wildlife Service, and
'the National Marine Fisheries Service of
a copy of every issued permit following
issuance, along with any and all
conditions and requirements.
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(b)[1) State section 404 programs shall
comply with the draft permit
requirements of §§ 124.6 (a), (c), (d), and
(e) and 124.8 for those discharges which
require a draft permit under paragraph
(a)(2) of this section and for those
discharges to be regulated by general
permits. For discharges which require a
draft permit under paragraph (a)(2) of
this section, public review and EPA
review, under § 123.101, shall be based
on the permit application and the draft
permit. For discharges to be regulated
by general permits, public review and
EPA review shall be based on the draft
general permit.

(2) For all other discharges, public
review and EPA review, if not waived
under § 123.6(f)(1)(i), shall be based on
the permit application. For these
discharges, States need not comply with
§ § 124.6 (a), (c), (d), and (e) or 124.8.

§ 123.101 EPA review of and objections to
State permits.

(a) The Memorandum of Agreement
shall provide that the Regional
Administrator may comment upon,
object to, or make recommendations
with respect to permit applications, draft
permits (if prepared under § 123.100), or
draft general permits within 90 days of
receipt. If the Regional Administrator
intends to comment upon, object to, or
make recommendations with respect to
a permit application, draft permit or
draft general permit, he or she shall
notify the State Director of his or her
intent within 30 days of receipt. The
Regional Administrator may notify the
State within 30 days of receipt that there
is no comment but reserve the right to
object within 90 days of receipt, based
on any new information brought out by
the public during the comment period or
at a hearing. The Regional
Administrator shall send a copy of any
comment, objection, or recommendation
to the permit applicant.

(b) Within 90 days following receipt of
a permit application, draft permit or
draft general permit for which the
Regional Administrator has provided
notification under paragraph (a) of this
section, the Regional Administrator may
object to permit issuance. In order to
object, the Regional Administrator shall
set forth in writing and transmit to the
State Director:

(1) A statement of the reason(s) for
the objection (including the section of
CWA or regulations thereunder that
support the objection); and

(2) The actions that must be taken by
the State Director in order to eliminate
the objection (including the conditions
which the permit would include if it
were issued by the Regional
Administrator).

(c) When the State Director has
received an objection to a permit
application, draft permit, or draft
general permit under this section and
has taken the steps required by the
Regional Administrator to eliminate the
objection, a revised permit shall be
prepared and transmitted to the
Regional Administrator for review. If no
further objection is received from the
Regional Administrator within 15 days
of the receipt of the revised permit, the
Director may issue the permit.

(d) Any objection under this section
must be based upon one or more of the
following grounds:

(1) The permit application, draft
permit, or draft general permit fails to
apply, or to ensure compliance with, any
applicable requirement of this Part;

(2) In the case of any permit
application for which notification to the
Administrator is required under section
404(h)(1)(E) of CWA, the written
recommendations of an affected State
have not been accepted by the
permitting State and the Regional
Administrator finds the reasons for
rejecting the recommendations are
inadequate (see J 123.102(c));

(3) The procedures followed in
connection with processing the permit'
failed in a material respect to comply
with procedures required by CWA, by
this Part, by other regulations and
guidelines thereunder, or by the
Memorandum of Agreement;

(4) Any finding made by the State
Director in connection with the draft
permit or draft general permit
misinterprets CWA or any guidelines or
regulations thereunder, or misapplies
them to the facts;

(5) Any provisions of the permit
application, draft permit, or draft
general permit relating to the
maintenance of records, reporting,
monitoring, sampling, or the provision of
any other information by the permittee
are inadequate, in the judgment of the
Regional Administrator, to assure
compliance with permit conditions
including water quality standards,
required by CWA, by 40 CFR Part 230,
or by the draft permit or draft general
permit;

(6) The information contained in the
permit application is insufficient to
judge compliance with 40 CFR Part 230;
or

(7) Issuance of a permit would in any
other respect be outside the
requirements of section 404 of CWA, or
regulations implementing section 404 of
CWA.

(e) Prior to notifying the State Director
of an objection based upon any of the
grounds set forth in paragraph (d) of this
section. the Regional Administraton

(1) Shall consider all data transmitted
pursuant to 6§ 123.100 and 123.102.

(2) Shall, if the information provided
Is inadequate to determine whether the
permit application, draft permit, or draft
general permit meets the guidelines and
requirements of CWA, request the State
Director to transmit to the Regional
Administrator the complete record of
the permit proceedings before the State,
or any portions of the record, or other
information, including a supplemented
application, that the Regional
Administrator determines are necessary
for review. This request shall be made
within 30 days of receipt of the State
submittal under § 123.100. It shall
constitute an interim objection to the
issuance of the permit, and the period of
time specified in the Memorandum of
Agreement for the Regional
Administrator's review shall be
suspended from the date of the request
and shall resume when the Regional
Administrator has received such record
or other information requested.

(3) May, in the case of discharges for
which a draft permit is not
automatically required under
§ 123.100(a)(2)(i), request within 30 days
of receipt of the permit application that
the State Director prepare a draft permit
under § 123.100(a)(2](ii). The draft
permit shall be submitted to EPA and
other Federal agencies, as required
under § 123.100(a)(2). When a draft
permit is prepared under this
subparagraph. Federal and public
review shall recommence under
§ 123.100(b)(1). The Regional
Administrator's period for review shall
begin upon receipt of the draft permit

[Note.-lt Is anticipated that draft permits
will be requested only in exceptional and/or
complex cases.]

(4) May, at his or her discretion, and
to the extent feasible within the period
of time available under the
Memorandum of Agreement. afford to
interested persons an opportunity to
comment on the basis for the objection.

() Within 90 days of receipt by the
State Director of an objection by the
Regional Administrator, the State or any
interested person may request that a
public hearing be held by the Regional
Administrator on the objection. A public
hearing in accordance with the
procedures of 6§ 124.12 (c) and (d) shall
be held, and public notice provided in
accordance with § 124.10, whenever
requested by the State issuing the
permit. or if warranted by significant
public interest based on requests
received.

(g) A public hearing held under
paragraph (1) of this section shall be
conducted by the Regional
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Administrator, and, at the Regional,
Administrator's discretion, with the
assistance of an EPA panel designated
by the Regional Administrator, in an
orderly and expeditious manner.

(h) Following the public hearing the
Regional Administrator shall reaffirm
the original objection, modify the terms
of the objection, or withdraw the
objection, and shall notify the State of
this decision.

(i)(1) If no public hearing is held under
paragraph (f) of this section and the
State does not resubmit a permit revised:
to meet the Regional Administrator's
objection or notify EPA of its intent to
deny the permit within 90 days of
receipt of the objection, the Secretary
may issue the permit in accordance with
the guidelines and regulations of CWA.

(2] If a public hearing is held under
paragraph (f) of this section, the
Regional Administrator-does not
withdraw the objection, and the State
does not resubmit a permit revised to
meet the Regional Administraltor's,
objection or modified objection or notify
EPA of its intent to deny the permit
within 30 days of the date of the
Regional Administrator's notification
under paragraph (h) of this section, the
Secretary may, issue the permit in
accordance with the guidelines and
regulations of CWA.

§ 123.102 Coordination requirements.
(a) General coordination. (1] If the

State has a Statewide CWA section
208(b)(4) regulatory program, the State
Director shall develop an agreement
with the agency.designated to
administer such program. The agreement-
shall include:

(i) A definition of the activities to be
regulated by each program;

(ii) Arrangements providing the
agencies an opportunity to comment on
prospective permits,-BMPs, and other
relevant actions; and

(iii) Arrangements incorporating BMPs
developed by the section 208(b)(4)
program into section 404 permits, where
appropriate.

(2) Where aCWA section 208(b)(4]
program has been approved under
section 208(b)(4)(C), no permit shall be
required for activities for which the
Administrator has approved BMPs
under such approved program except as
provided in §§ 123.92 (b) and.(c). Until
such section 208(b)(4) programhas been
approved by the Administrator, a person
proposing to discharge must obtain an
individual permit or comply with a
general perimit.

(3) The State Director shall consult.
with any State agency(ies) with
jurisdiction over fish and wildlife
resources.

(b) Coordination-with other Federal
and Federal-State review processes.
State section 404 programs shall assure
coordination of State section 404permits
with Federal and Federal-State water
related planning and review processes.

(1] The State Director shall assure that
the impact of proposed discharges will
be consistentwith the Wild and Scenic
River&Act when the proposed discharge
could affect portions of rivers
designated wild, recreational, scenic, or
under consideration for such,
designation.

(2] Agencies with jurisdiction ovdr
Federal, and Federal-State water related
planning and review processes,
including the U.S. Army Corps of
Engineers, the U.S. Fish and Wildlife
Service, and the National Marine
Fisheries Service, shall notify the-
Regional Administrator that they wish
to comment on a permit application,
draft permit, or draft general permit
within 20 days of receipt by the Regional
Administrator of the permit application,
draft permit, or draft general permit.
Such agencies should submit their
evaluation and commerits to the
Regional Administrator within 50 days
of receipt by the Regional Administrator
of the permit application, draft permit,
or draft general permit. The Regional
Administrator may allow any such
agency up-to an additional 30 days to
submit comments, upon request of such
agency.

(3) All comments from the U.S. Army
Corps of Engineers, the U.S. Fish and
Wildlife Service, and the National
Marine Fisheries Service on permit
applications, draft permits, and draft
general permits shall be considered by
the Regional Administrator. If the
Regional Administrator does not adopt a
recommendation of any such-agency, he
shall consult with that agency. The final
decision to object or-to require permit
conditions shall be made by the
Regional Administrator.

(c) Coordination with other States. If
the proposed discharge may affect the
quality of the waters of any State(s)
other than the State in which the
discharge occurs the State Director shall
provide an opportunity for such State(s)
to submit written comments within the
public comment period on the effect of"
the proposed discharge on such State(s)
waters, and to suggest additional permit
conditions. If these recommendations
are not accepted by the State Director,
he shall notify the affected State and the
Regional Administrator in writing of his
failure to accept these
recommendations, together with his
reasons for so doing.

[Note.-States are encouraged to receive
and use information developed by the U.S.
Fish and Wildlife Service as part of the
National Wetlands Inventory as It becomes
available.]

§ 123.103 Enforcement authority.
In addition to meeting the

requirements of § 123.9, State section
404 programs shall include procedures
which enable the State Director to
immediately and effectively halt or
remove any unauthorized discharges of
dredged or fill material, including the
authority to issue a cease and desist
order, interim protective order, or
restoration order to any person
responsible for, or involved in, an
unauthorized discharge.

§123.104 Approval process.
(a) Within 10 days of receipt of a

complete State section 404 program
submission under § 123.3, the
Administrator shall provide copies of
the State's submission to the Corps of
Engineers, the U.S. Fish and Wildlife
Service, and the National Marine
Fisheries Service.

(b) After determining that a State
program submission is complete, EPA
shall publish notice of the State's
application in the Federal Register, and
in enough of the largest newspapers In
the State to attract Statewide attention,
and shall mail notice to persons known
to be interested in such matters,
including all persons on appropriate
State, EPA, Corps of Engineers, U.S. Fish
and Wildlife Service, and National'
Marine Fisheries Service mailing lists
and all permit holders and applicants
within the State. This notice shall:

(1J Provide a comment period of not
less than 45 days during which
interested members of the public may
express their views on the State
program;

(2) Provide for a public hearing within
the State to be held no less than 30 days
after notice of the hearing Is published
in the Federal Register;

(3) Indicate the cost of obtaining a
copy of the State's submission;

(4) Indicate where and when the
State's submission may be reviewed by
the public;

(5).Indicate whom an Interested
member of the public should contact
with any questions; and ,

(6] Briefly outline the fundamental
aspects of the State's proposed program,
and the process for EPA review and
decision.

(c) Within 90 days of receipt of a
complete program submission under
§ 123.3, the.Corps of Engineers, the U,S.
Fish and Wildlife Service, and the
National Marine Fisheries Service shall

J I
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submit any comments on the State
program.

(d) Within 120 days of the receipt of a
complete program submission under
§ 123.3, the Administrator shall approve
or disapprove the program based on the
requirements of this Part and of CWA
and taking into consideration all
comments received. A responsiveness
summary shall be prepared by the
Regional Office which identifies the
public participation activities
conducted, describes the matters
presented to the public, summarizes
significant comments received, and
explains the Agency's response to these
comments. The Administrator shall
respond individually to comments
received from the Corps of Engineers,
the U.S. Fish and Wildlife Service, and
the National Marine Fisheries Service.

(e) If the Administrator approves the
State's section 404 program he or she
shall notify the State and the Secretary
and publish notice in the Federal
Register. The Secretary shall suspend
the issuance of section 404 permits by
the Corps of Engineers within the State,
except for those waters specified in
section 404(g)[1) of CWA and not
identified in the program description
under § 123.4(A(I) as State regulated
waters.

(f) If the Administrator disapproves
the State program he or she shall notify
the State of the reasons for the
disapproval and of any revisions or
modifications to the State program
which are necessary to obtain approval.

Subpart F-Requirements for Interim
Authorization of State Hazardous
Waste Programs

§ 123.121 Purpose and scope.
(a) This subpart specifies all of the

requirements a State program must meet
in order to obtain interim authorization
under section 3006(c) of RCRA. The
requirements a State program must meet
in order to obtain final authorization
under section 3006(b) of RCRA are
specified in Subparts A and B.

(b) Interim authorization of State
programs under this Subpart may occur
in two phases. The first phase (Phase I)
allows States to administer a hazardous
waste program in lieu of and
corresponding to that portion of the
Federal program which covers
identification and listing of hazardous
waste (40 CFR Part 261), generators (40
CFR Part 262) and transporters (40 CFR
Part 263) of hazardous wastes, and
establishes preliminary (interim status]
standards for hazardous waste
treatment, storage and disposal facilities
(40 CFR Part 265]. The second phase
(Phase I) allows States with interim

authority for Phase I to establish a
permit program for hazardous waste
treatment, storage and disposal facilities
in lieu of and corresponding to the
Federal hazardous waste permit
program (40 CPR Parts 264 and 208).
States may apply for interim
authorization either sequentially
(application for interim authorization for
Phase I followed by an amendment of
that application for Phase I) or all at
once (application for interim
authorization for both Phases I and II at
the same time) as long as they adhere to
the schedule in § 123.122.

(c) The Administrator shall approve a
State program which meets the
applicable requirements of this Subliart.

(d) Upon approval of a State program
for Phase II, the Administrator shall
suspend the issuance of Federal permits
for those activities subject to the
approved State program.

(e] Any State program approved by
the Administrator under this Subpart
shall at all times be conducted in
accordance with this Subpart.

(0 Lack of authority to regulate
activities on Indian lands does not
impair a State's ability to obtain interim
authorization under this Subpart. EPA
will administer the program on Indian
lands if the State does not seek this
authority.

[Note.-States are advised to contact the
United States Department of Interior, Bureau
of Indian Affairs, concerning authority over
Indian lands.]

(g) Nothing is this Subpart precludes a
State from:

(1) Adopting or enforcing
requirements which are more stringent
or more extensive than those required
under this Subpart.

(2) Operating a program with a greater
scope of coverage than that required
under this Subpart. Where an approved
program has a greater scope of coverage
than required by Federal law the
additional coverage is not part of the
Federally approved program.

§ 123.122 Schedule.
(a) Interim authorization for Phase I

shall not take effect until Phase I
commences. Interim authorization for
Phase II shall not take effect until Phase
II commences.

(b) Interim authorization may extend
for a 24-month period from the
commencement of Phase IL At the end
of this period all interim authorizations
automatically expire and EPA shall
administer the Federal program in any
State which has not received final
authorization.

(c) A State may apply for interim
authorization at any time prior to

expiration of the 6th month of the 24-
month period beginning with the
commencement of Phase IL

(1) States applying for interim
authorization prior to the promulgation
of Phase I shall apply only for interim
authorization for Phase L

(2) States applying for interim
authorization after the promulgation of
Phase 11 but before the commencement
of Phase I may apply either for interim
authorization for both Phase I and Phase
II or only for interim authorization for
Phase L

(3) States applying for interim
authorization after the commencement
of Phase II shall apply for interim
authorization for both Phase I and Phase
If. unless they have already applied for
interim authorization for Phase L

(4) States which have received interim
authorization for Phase I shall amend
their original submission to meet the
requirements for interim authorization
for Phase II not later than 6 months after
the effective date of Phase 11.

(d) No State may apply for interim
authorization for Phase H unless it has
received interim authorization for Phase
I or is simultaneously applying for
interim authorization for both Phase I
and Phase II.

§ 123.123 Elements of a program
submisalm

(a) States applying-for interim
authorization shall submit at least three
copies of a program submission to EPA
containing the following:

(1) A letter from the Governor of the
State requesting State program
approval;

(2) A complete program description,
as required by § 123.124. describing how
the State intends to carry out its
responsibilities under this subpart;

(3) An Attorney General's statement
as required by § 123.125;

(4) A Memorandum of Agreement
with the Regional Administrator as
required by § 123.126;

(5) An authorization plan as required
by § 123.127;

(6) Copies of all applicable State
statutes and regulations, including those
governing State administrative
procedures.

(b) Within 30 days of receipt by EPA
of a State program submission. EPA will
notify the State whether its submission
is complete. If a State's submission is
found to be complete. EPA's formal
review of the proposed State program
shall be deemed to have begun on the
date of receipt of the State's submission.
See § 123.135. If a State's submission is
found to be incomplete, formal review
shall not begin until all the necessary
information is received by EPA.
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(c) If the State's submission is
materially changed during the formal
review period, the formal review period
shall recommence upon receipt of the,
revised submission.

(d) States simultaneously applying for
interim authorization for both Phase I
and Phase II shall prepare a single
submission.

(e) States applying for interim
authorization for Phase II shall amend
their submission for interim
authorization for Phase I as specified in
§ § 123.124 to 123.127.

§ 123.124 Program description.
Any State that wishes to administer a

program under this Subpart shall submit
to the Regional Administrator a
comp!ete description of the program it
proposes to administer in lieu of the
Federal program under State law. A
State applying only for interim
authorization for Phase II shall amend
its program description for interim
authorization for Phase I as necessary to
reflect the program it proposes to
administer to meet the requirements for
interim authorization for Phase II. The
program description shall iriclude:

(a) A description in narrative form of
the scope, structure, coverage, and
processes of the State program.

(b) A description (including
organization charts) of the organization
and structure of the State agency or
agencies which will have responsibility
for administering the program including
the information listed below, If more
than one agency is responsible for
administration of the program, each
agency must have Statewide jurisdiction
over a class of activities. The
responsibilities of each agency must be'
delineated, their procedures for
coordination set forth, and one of the
agencies must be designated a "lead
agency" to facilitate communications
between EPA and the State agencies
having program responsibility. Where
the State proposes-to administer a
program of greater scope of coverage
than is required by Federal law, the
information provided under this section
shall indicate the resources dedicated to
administering the Federally required
portion of the program.

(1) A description of the State agency
staff who will be engaged in carrying
out the State program, including the
number, occupations, and general duties
of the employees. The State need not
submit complete job descriptions for
every employee engaged in carrying out
the State program.

(2) An itemization of the proposed or
actual costs of establishing and
administering the program, including
cost of the personnel listed in paragraph

(b)(1) of this section, cost of
administrative support and cost of
technical support.

(3) An itemization of the sources and
amounts of funding, including an
estimate of Federal grant money,
available to the State Director to meet
the costs listed in paragraph (b)(2) of
this section identifying any restrictions
or limitations upon this funding.

(c) A description of applicable State
procedures, including permitting
procedures, and any State appellate
review procedures., -

[Note.-States applying only for interim
authorization for Phase I need describe
permitting procedures only to the extent they
will be utilized to assure compliance with
standards substantially equivalent to 40 CFR
Part 265.] '

(d) Copies-of the forms and the
manifest format the State intends to use
in its program. Forms used by the State
need not be identical to the forms used
by EPA, but should require the same
basic information. If the State chooses
to use uniform national forms it should
so note.

(e) A complete description of the
State's compliance monitoring and
enforcement program.

(f) A description of the State manifest
system if the State has such a system
and of the procedures the State will use
to coordinate information with other
approved State programs and the
Federal program regarding interstate
and international shipments.

(g) An estimate of the-number of the
following:

(1) Generators;
(2) Transporters; and
(3) On- and off-site treatment, storage

and disposal facilities including a brief
description of the types of facilities and
an indication, if applicable, of the permit
status of these facilities.

§ 123.125 Attorney General's statement.
(a) Any State seeking to administer a

program under this Subpart shall submit
a statement from the State Attorney
General (or the attorney for those State
or interstate agencies which have .
independent legal counsel), that the
laws of the State, or the interstate
compact, provide adequate authority to
carry out the program described under
§ 123.124 and to meet the applicable
requirements of this Subpart. This
statement shall include citations to the
specific statutes, administrative
regulations, and, where appropriate,
judicial decisions which demonstrate
adequate authority. Except as provided
in § 123.128(d), the State Attorney
General or independent legal counsel

-must certify that the enabling legislation
for the program for Phase I was in

existence within 90 days of the
promulgation of Phase I. In the case of a
State applying for interim authorization
for Phase II, the State Attorney Gen6ral
or independent legal counselmut
certify that the enabling legislation for
the program for Phase II was In
existence within go days of the
promulgation of Phase 11. State statutes
and regulations cited by the State
Attorney General or independent legal
counsel shall be lawfully adopted at the
time the statement Is signed and shall be
fully effective by the time the program is
approved. To qualify as "independent
legal counsel" the attorney signing the
statement required by this section must
have full authority to independently
represent the State agency in court on
all matters pertaining to the State
program. In the case of a State applying
only for interim authorization for Phase
II, the Attorney General's statement
submitted for interim authorization for
Phase I shall be amended and recertified
to demonstrate adequate authority to
carry out all the requirements of this
Subpart.

(b)(1) In the case of a State applying
only for interim authorization for Phase
I, the Attorney General's statement shall
certify that the authorization plan under
§ 123.127(a), if carried out, would
provide the State with enabling
authority and regulations adequate to
meet the requirements for final
authorization contained in Phase 1,

(2) In the case of a State applying for
interim authorization for Phase II, the
Attorney General's statement shall
certify that the authorization plan under
§ 123.127(b), if carried out, would
provide the State with enabling
authority and regulations adequate to
meet all the requirements for final
authorization.

(c) Where a State seeks authority over
activities on Indian lands, the statement
shall contain an appropriate analysis of
the State's authority.

§ 123.126 Memorandum of Agreement.
(a) The State Director and the

Regional Administrator shall execute a
Memorandum of Agreement (MOA). In
addition to meeting the requirements of
paragraph (b) of this section, and, if
applicable, paragraph (c) of this section,
the Memorandum of Agreement may
include other terms, conditions, or
agreements relevant to the
administration and enforcement of the
State's regulatory program which are not
inconsistent with this subpart. No
Memorandum~of Agreement shall be
approved which contains provisions
which restrict EPA's statutory oversight
responsibility. In the case of a State
applying for interim authorization for
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Phase II, the Memorandum of
Agreement shall be amended and re-
executed to include the requirements of
paragraph (c) of this section and any
revisions to the requirements of
paragraph (b) of 9is section.

(b) The Memorandum of Agreement
shall include the following:

(1] Provisions for the prompt transfer
from EPA to the State of information
obtained in notifications made pursuant
to section 3010 of RCRA and received by
EPA prior to the approval of the State
program, EPA ideniffication numbers for
new generators, transporters, and
treatment, storage, and disposal
facilities, and any ether information
relevant to effective program operation
not already in the possession of the
State Director (e.g., pending permit
applications, compliance reports, etc.].

(2) Provisions specifying the frequency
and content of reports, documents, and
other information which the State is
required to submit to EPA. The State
shall allow EPA to routinely review
State records, reports, and files relevant
to the administration and enforcement
of the approved program. State reports
may be combined with grant reports
when appropriate.

(3) Provisions on the State's
compliance monitoring and enforcement
program, including:

(i) Provisions for coordination of
compliance monitoring activities by the
State and EPA. These may specify the
basis on which the Regional
Administrator will select facilities or
activities within the State for EPA
inspection. The Regional Administrator
will normally notify the State at least 7
days before any such inspection; and

(ii) Procedures to assure coordination
of enforcement activities.

(4] Provisions for modification of the
Memoranduma of Agreement in
accordance with this ParL

(5) A provision allowing EPA to
conduct compliance inspections of all
generators, transporters, and HWM
facilities during interim authorization.
The Regional Administrator and the
State Director may agree to limitations
regarding compliance inspections of
generators, transporters, and non-major
HWM facilities.

(6) A provision that no limitations on
EPA compliance inspections of
generators, transporters, and non-major
HWM facilities under paragraph [b)(5)
of this section shall restrict EPA's right
to inspect any HWM facility, generator,
or transporter which it has cause to
believe is not in compliance with RCRA;
however, before conducting such an
inspection, EPA will normally allow the
State a reasonable opportunity to

conduct a compliance evaluation
inspection.

(7) A provision delineating respective
State and EPA responsibilities during
the interim authorization period.

(c) In the case of a State applying for
interim authorization for Phase 11, the
Memorandum of Agreement shall also
include the following:

(1) Provisions for prompt transfer from
EPA to the State of pending permit
applications and support files for permit
issuance. Where existing permits are
transferred to the State for
administration the Memorandum of
Agreement shall contain provisions
specifying a procedure for transferring
responsibility for these permits. If a
State lacks the authority to directly
administer permits issued by the Federal
government. a procedure may be
established to transfer responsibility for
these permits.

(2) Provisions specifying classes and
categories of permit applications and
draft permits that the State Director will
send to the Regional Administrator for
review and comment. The State Director
shall promptly forward to EPA copies of
permit applications and draft permits for
all major HWM facilities. The Regional
Administrator and the State Director
may agree to limitations regarding
review of and comment on permit
applications and draft permits for non-
major HWM facilities. The State
Director shall supply EPA copies of final
permits for all major HWM facilities.

(3) Where appropriate, provisions for
joint processing of permits by the State
and EPA for facilities or activities which
require permits under different
programs, from both EPA and the State.

§ 123.127 Authorization plan.
The State must submit an

"authorization plan" which shall
describe the additions and modifications
necessary for the State program to
qualify for final authorization as soon as
practicable, but no later than the end of
the interim authorization period. This
plan shall include the nature of and
schedules for any changes in State
legislation and regulations; resource
levels; actions the State must take to
control the complete universe of
hazardous waste listed or designated
under section 3001 of RCRA as soon as
possible; the manifest and permit
systems; and the surveillance and
enforcement program which will be
necessary in order for the State to
become eligible for final authorization.

(a) In the case of a State applying only
for interim authorization for Phase I, the
authorization plan shall describe the
additions and modifications necessary
for the State program to meet the

requirements for final authorization
contained in Phase L

(b) In the case of a State applying for
Interim authorization for Phase U. the
authorization plan under paragraph (a)
of this section shall be amended to
describe the further additions and
modifications necessary for the State
program to meet all the requirements for
final authorization.

§ 123.128 Progmnrequlrements for
Interim authorizatlon for Phase L

The following requirements are
applicable to States applying for interim
authorization for Phase L If a State does
not have legislative authority or
regulatory control over certain activities
that do not occur in the State. the State
may be granted interim authorization for
Phase I provided the State authorization
plan under § 123.127 provides for the
development of a complete program as
soon as practicable afterreceiving
interim authorization.

(a) Requirements for identifcation
and listing of hazarous waste. The
State program must control a universe of
hazardous wastes generated.
transported, treated, stored, and
disposed of in the State which is nearly
identical to that which would be
controlled by the Federal program under
40 CFR Part 26L

(b) Requirements forgenerators of -
hazardous waste. (1] This paragraph
applies unless the State comes within
the exceptions described under
paragraph (d) of this seition.

(2) The State program must cover all
generators of hazardous wastes
controlled by the State.

(3) The State shall have the authority
to require and shall require all
generators covered by the State program
to comply with reporting and
recordkeeping requirements
substantially equivalent to those found
at 40 CFR §§ 22.40 and 262.41.

(4] The State program must require
that generators who accumulate
hazardous wastes for short periods of
time prior to shipment do so in a manner
that does not present a hazard to human
health or the environent.

(5) The State program shall provide
requirements respecting international
shipments which are substantially
equivalent to those at 40 CFR § 262.50,
except that advance notification of
international shipment, as required by
40 CFR § 262.50(b)(1], shall be filed with
the Administrator. The State may
require that a copy of such advance
notice be filed with the State Director, or
may require equivalent reporting
procedures.

[Note.-Such notices shall be mailed to
Hazardous Waste Export. Division for
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Oceans and Regulatory Affairs (A-107), U.S."
Environmental Protection Agency,
Washington, D.C. 20460.1

(6) The State program must require
that such generators of hazardous waste
who transport (or offer for transport)
such hazardous waste off-site use a
manifest system that ensures that inter-
and intrastate shipments of hazardous*
waste are designated for delivery, andj
in the case of intrastate shipments, are
delivered only to facilities that-are
authorized to operate under an
approved State program or the Fderal
program.

(7) The State manifest system must
require that:

(i) The manifest itself identify the
generator, transporter, designated
facility to which the hazardous waste
will be transpgrted, and the hazardous
waste being transported;

(i) The manifest accompany all
wastes offered for transport, except in
the case of shipments by rail or water
specified in § § 262.23(c) and 263.20(e);
and

(iii) Shipments of hazardous waste
that are not delivered to a designated
facility are either identified and reported
by the generator to the State in which
the shipment originated or are
independently identified by the State in
which the shipment originated.

(8) In the case of interstate shipments
,for which the manifest has not been
returned, the State program must
provide for notification to the State in
which the facility designated on the
manifest is located and to the State in
which the shipment may have been
delivered (or to EPA in the case of
unauthorized States).

(c) Requirements for transporters of
hazardous wastes. (1) This paragraph
applies unless the State comes within
the exceptions described under
paragraph (d) of this section.

(2) The State program must cover all
transporters of hazardous waste
controlled by the State.

(3) The State shall have the authority
to require and shall require all
transporters covered by the State
program to comply with recordkeeping
requirements substantially equivalent to
those found at 40 CFR § 263.22.

(4) The State program must require
such transporters of hazardous waste to
use a manifest system' that ensures that
inter- and intrastate shipments of
hazardous waste are delivered only to
facilities that are authorized under an
approved State program or the Federal
program.

(5) The State program must require
that transporters carry the manifest With -
all shipments, except in the case of

shipments by -rail or water specified in
40 CFR § 263.20(e).

(6) For hazardous wastes that are
dischaied in transit, the State program
must require that transporters notify
appropiiate State, local, and Federal
agencies of the discharges, and clean up
the wastes or take action so that the
wastes do not present a hazard to
human health or the environment. These
requirements shall be substantially
equivalent to those found at 40 CFR
§ § 263.30 and 263.31.

(d) Limited exceptions fiom generator,
transporter, and related manifest
requirements. A State applying for
interim authorization for Phase I which
meets all the requirements for such
interim authorization except that it does
not have statutory or regulatory
authority for the manifest system or
other generator or transporter
requirements discussed in paragraphs
(b) and (c] of this section may be
granted interim authorizatibn, if the
State authorization plan under § 123.127
delineates the necessary steps for
obtaining this authority no later than the
end of the interim authorization period
under § 123.122(b); A State may apply
for interim authorization to implement
the manifest system and other generator
and transporter requirements if the
enabling legislation for that part of the
program was in existence within go days
of the promulgation of Phase I. If such
application is made, it shall be made as
part of the State's submission for interim
authorization for Phase II. Until the
State manifest systenr and other
generator and transporter requirements
are a)proved by EPA, all Federal
requirements for generators and
transporters (including use of the
Federal manifest system) shall apply in
such States and enforcement
responsibility for that part of the
program shall remain with the Federal
Government. The universe of wastes for
which these Federal requirements apply
shall be the universe of wastes
controlled by the State under paragraph
(a) of this section.

(e] Requirements for hazardous waste
treatment, storage, and disposal
facilities. States must have standards
applicable to HWM-facilities which are
substantially equivalent to 40 CFR Part
265. State law shall prohibit the
operation of facilities not in compliance
with such standards. These standards
shall include:

(1) Preparedness for and prevention of
releases of hazardous waste controlled
by the State under paragraph (a) of this
section and contingency plans and
emergency procedures to be followed in
the event ofa release of such hazardous
waste;

(2) Closure and post-closure
requirements;

(3) Groundwater monitoring
(4) Security to prevent unknowing and

unauthorized access to the facility;
(5) Facility personnel trainlng;
(6) Inspection, monitoring,

recordkeeping, and reporting;
(7) Compliance with the manifest

system including the requirement that
the facility owner or operator or the
State in which the facility is located
must return a copy of the manifest to the
generator or to the State in which the
generator is located indictating delivery
of the waste shipment; and

(8) Other facility standards to the
extent that they are included in 40 CFR
Part 265, except that Subpart R
(standards for injection wells) may be
included in the State standards at the
State's option.

(f) Requirements for enforcement
authority. (1) Any State agency
administering a program under this
Subpart shall have the following
authority to remedy violations of State
program requirements:

(i) Authority to restrain immediately
by order or by suit in State court any
person from engaging in' any
unauthorized activity which is
endangering or causing damage to
public health or the environment;

(ii) To sue in courts of competent
jurisdiction to enjoin any threatened or
continuing violation of any program
requirement, including, where -
appropriate, permit conditions, without
the necessity of a prior revocation of the
permit; and

(iii) For any program violation, to
assess or sue to recover in court civil
penalties in at least the amount of $1000
per day or to seek criminal fines in at
least the amount of $1000 per day.

(2) Any State agency administering a
program.under this Subpart shall
provide for public participation in the
State enforcement process by providing
either:

(i) Authority which allows
intervention as of right in any civil or
administrative action to obtain remedies
specified in paragraph (f)(1) of this
section by any citizen having an Interest
which is or may be adversely affected:
or

(ii) Assurance that the State agency or
enforcement authority will:

(A) Investigate and provide written
responses to all citizen complaints
submitted pursuant to the procedures
specified in paragraph (g)(2)(iv) of this
section;

(B) Not oppose intervention by any
citizen where permissive Intervention
may be authorized by statute, rule, or
regulation; and

I I
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(C) Publish and provide at least 30
days for public comment on any
proposed settlement of a State
enforcement action.

(g) Requirements for compliance
evaluation programs. (1) A State
program under this Subpart shall have
procedures for receipt, evaluation,
recordkeeping, and investigation for
possible enforcement of all required
notices and reports.

(2] A State program shall have
independent inspection and surveillance
authority and procedures to determine
compliance or noncompliance with
applicable program requirements. This
shall include:

(i) The capability to make
comprehensive surveys of any activities
subject to the State Director's authority
in order to identify persons subject to
regulation who have failed to comply
with program requirements;

(ii) A program for periodic inspections
of the activities subject to regulation;

(iii) The capability to investigate
evidence of violations of applicable
program and permit requirements; and

(iv) Procedures for receiving and
ensuring proper consideration of
information submitted by the public
about violations. Public effort in
reporting violations shall be encouraged.
and the State Director shall make
available information on reporting
procedures.

(3) The State officers engaged in
compliance evaluation activities shall
have authority to enter any conveyance,
vehicle, facility, or premises subject to
regulation or in which records relevant
to program operation are kept in order
to inspect, monitor, or otherwise
investigate compliance with the State
program. States whose law requires a
search warrant prior to entry conform
with this requirement.

(4) Investigatory inspections shall be
conducted, samples shall be taken, and
other information shall be gathered in a
manner (e.g., using proper "chain of
custody" procedures) that will produce
evidence admissible in an enforcement
proceeding or in court.

§ 123.129 Additional program
requirements for Interim authorization for
Phase II.

In addition to the requirements of
§ 123.128, the following requirements are
applicable to States applying for interim
authorization for Phase IL

(a] State programs must have
standards applicable to hazardous
waste management facilities that
provide substantially the same degree of
human health and environmental
protection as the standards promulgated
under 40 CFR Parts 264 and 266.

(b) State programs shall require a
permit for owners and operators of
those hazardous waste treatment.
storage, and disposal facilities which
handle any waste controlled by the
State under § 123.128(a) and for which a
permit is required under 40 CFR Part
122. The State program shall prohibit the
operation of such facilities without a
permit. provided States may authorize
owners and operators of facilities which
would qualify for interim status under
the Federal program (if State law so
authorizes] to remain in operation
pending permit action. Where State law
authorizes such continued operation it
shall require compliance by owners and
operators of such facilities with
standards substantially equivalent to
EPA's interim status standards under 40
CFR Part 265.

(c] All permits Issued by the State
under this section shall require
compliance with the standards adoptqd
by the State in accordance with
paragraph (a) of this section.

(d) State programs shall have
requirements for permitting which are
substantially equivalent to the
provisions listed in § 123.7(a) and (b).

(e) No permit may be Issued by a
State with interim authorization for
Phase H with a term greater than tea
years.

§ 123.130 Interstate movementof
hazardous waste.

(a) If a waste is transported from a
State where It Is listed or designated as
hazardous under the program applicable
in that State, whether that Is the Federal
program or an approved State program.
into a State with interim authorization
where it is not listed or designated, the
waste must be manifested In accordance
with the laws of the State where the
waste was generated and must be
treated, stored, or disposed of as
required by the laws of the State into
which it has been transported.

(b) If a waste is transported from a
State with interim authorization where It
is not listed or designated as hazardous
into a State where it Is listed or
designated as hazardous under the
program applicable in that State,
whether that is the Federal program or
an approved State program, the waste
must be treated, stored, or disposed of in
accordance with the law applicable in
the State into which It has been
transported.

(c] In all cases of interstate movement
of hazardous waste, as defined by 40
CFR Part 261, generators and
transporters must meet DOT
requirements in 49 CFR Parts 172, 173,
178, and 179 (e.g., for shipping paper,

packaging, labeling, marking, and
placarding).

1 123.131 Progress reports.
The State Director shall submit a

semi-annual progress report to the EPA
Regional Administrator within 4 weeks
of the date 6 months after Phase I
commences, and at 6-month intervals
thereafter until the expiration of interim
authorization. The reports shall briefly
summarize, in a manner and form
prescribed by the Regional
Administrator, the State's compliance in
meeting the requirements of the
authorization plan, the reasons and
proposed remedies for any delay in
meeting milestones, and the anticipated
problems and solutions for the next
reporting period.

f 123.132 Sharing of Information.
(a) Any information obtained or used

in the administration of a State program
shall be available to EPA upon request
without restriction. If the information
has been submitted to the State under a
claim of confidentiality, the State must
submit that claim to EPA when
providing information under this
Subpart. Any information obtained from
a State and subject to a claim of
confidentiality will be treated in
accordance with the regulations in 40
CFR Part 2. If EPA obtains from a State
information that is not claimed to be
confidential. EPA may make that
information available to the public
without further notice.

(b) EPA shall furnish to States with
approved programs the information in
its files not submitted under a claim of
confidentiality which the State needs in
order to implement its approved
program. EPA shall furnish to States
with approved programs information
submitted to EPA under a claim of
confidentiality, which the State needs in
order to implement its approved
program, subject to the conditions in 40
CFR Part 2.

1123.133 Coordination with other
programs.

(a) Issuance of State permits under
this Part may be coordinated, as
provided in Part 124, with issuance of
NPDES, 404, and UIC permits whether
they are controlled by the State, EPA, or
the Corps of Engineers.

(b) The State Director of any
approved program which may affect the
planning for and development of
hazardous waste management facilities
and practices shall consult and
coordinate with agencies designated
under section 4006]b) of RCRA (40 CFR
Part 255) as responsible for the
development and implementation of
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State solid waste management plans-,
under section 4002(b) of RCRA (40 CFR
Part 256). .

§ 123.134' EPA review of State permits..
{a) The Regional Administrator may

comment on permit applications and
draft permits as provided in the
Memorandum of Agreement under
§ 123.126.

(b) Where EPAindicates, in a
comment, that issuance of thepermit
would be inconsistent with the approved
State program, EPA shall includein the'
comment:

(1) A statement-of the teasons for the "
comment (including the section of RCRA
or regulations promulgated thereunder
that supp6rt the comment); and

(2)-The actions-that shouldlbe taken
by the State Director in order fo address
the comments (including the conditions
which the permit would include if it
were issued by the Regional -
Administrator).

(c) A copy of any comment shall be'
sent to the permit applicant by the
Regional Administrator.

(d) The-Regional Administrator shall
withdraw such-comment when satisfied -
that the State has met or refuted his or
her concerns. -

(e) Under section 3008(a)(3J of RCRA,
EPA may terminate a State-issued
permit in accordance with the
procedures of Part 124, Subpart E or
bring an enforcement action in
accordance with the procedures of 40 -
CFR Part 22 in the case-of a'violaton of
a State program requirement In
exercising these authorities, EPA will
observe the following conditions:

(1) The Regional Administrator may
take action under section 3008(a)(3) of
RCRA against a holder of a-State-issued
permit at any time on the ground that
the permittee is not complying with a
condition of that permit.

(2) The Regional Administrator may
take action under section 3008(a)(3) of
RCRA against a holder of a State-issued
permit at any time on the ground that
the permittee is not complying with a
condition that the Regional
Administrator in commenting on the
permit application or draft permit stated
was necessary to implement approved,
State program requirements, whether or
not that condition was included in the
final permit. -

(3) The Regional Administrator may
not take action under section 3008[a)(3)
of RCRA against a holder of a State-
issued permit on the ground that the
permittee is not complying with a
condition necessary to implement
approved Statejprogram requirements
unless the Regional Administrator
'stated in commenting on thepermit-

-application-or draft permit that that
condition was necessary.

(4] The Regional Administrator may
take action under section 7003 of RCRA
against a permit holder at any time
whether ornot the permit holder is
-complying with. the permit conditions..

- § 123.135 Approval process.
(a) Within 30 days of receipt of a

complete program submission for
interim authorization, the Regional
Administratorshall:

(1] Issue notice in the Federal Register
and inaccordance with § 123.39(a)(1] of
a public hearing on the State's
application for interim authorization.
Such public hearing will be held by EPA
no earlier than 30 days after notice of

- the hearing, provided that if significant
public interest in a hearing is not
expressed, the hearing maybe cancelled
ift- statement to this-effect is included in
the public notice. The State shall
participate in any public hearing held by
EPA.

(2] Afford te'public 30 days after the
--notice to-comment on the State's

submission; and
. (3] Note the availability of the State's
submission for inspection and copying
by the-public. The State submission -
shall, at a minimum, be available in the
main office of the lead State agency and
in the EPA Regional Office.

(b) Within 90 days of the notice in the
Federal-Register required- by paragraph
(a)(1) of this section, the Administrator
shall make a final determination
whether or not to approve the State's
program taking into account any
comments submitted.-The Administrator
will give notice of this final
determination in the Federal Register
and in accordance with § 123.39(a)(1).
The notification shall include a concise
statement of the reasons for this
determination, and a response to
significant comments received.

(c) Where a State has received interim
authorization for Phase I the same
procedures required in paragraphs (a)
and (b) of this section shall be used in
determining whether this amended
program submission meets the
requirements of the Federal program.

§ 123.136 Withdrawal of State'programs.
(a) The criteria and procedures for

withdrawal set forth in § § 123.14 and 15
apply to this section.

(b) In addition to the criteria in
§i23.14, a State program may be
withdrawn if a State which has obtained
interim authorization fails to meet the
schedule for or accomplish the additions
or revisions of its program setforth in its
authorization' plan.

. § 123.137 Reversion of State programs.
(a) A State program approved for

interim authorization for Phase I shall
tdrmninatd on thd last day of the 6th

- month aftbr'the effective date of Phase It
and EPA shall administer and enforce
the Federal program in the State
commencing on that date if the State has
failed to submit by that date an
amended submission pursuant to
§ 123.122(c)(4).

(b) A State program approved for
interim authorization for Phase I shall
terminate and EPA shall administer and
enforce the Federal program in the State
if the Regional Administrator
determines pursuant to § 123.135(c) that
a program submission amended
pursuant to § 123.122(c)(4) does not moot
the requirements of the Federal program.
PART 124-PROCEDURES FOR
DECISIONMAKING

Subpart A-General Program Requirements
Sec.
124.1 Purpose and scope.

- 124.2 Definitions.
'124.3 - Application for a permit.

124.4 Consolidation of permit processing.
124.5 Modification, revocation and

reissuance, or termination of permits.
124.6 Draft permit.
124.7- Statement of basis.
124.8 Fact sheet.
124.9 Administrative record for draft

permits when EPA Is the permitting
authority.

124.10 Public notice of permit actions and
public comment period.

124.11 Public comments and requests for
public hearings.

124.12 Public hearings.
124.13 Obligation to raise Issues and

- provide information during the public
comment period.

124.14 Reopening of the public comment
period.

124.15 Issuance and effective date of permit.
124.16 Stays of contested permit conditions,
124.17 .Response to comments.
124.18 Administrative record for final

permit when EPA is the permitting
authority.

124.19 Appeal of RCRA, UIC and PSD
permits.

124.20 Computation of time.
124.21 Effective date of Part 124.

Subpart B-Specific Procedures Applicable
to RCRA Permits [reserved]

Subpart C-Specific Procedures Applicable
to PSD Permits
124.41 Definitions applicable to PSD

permits.
-124.42 Additional procedures for PSD

permits affecting Class I areas.

Subpart D-Specific Procedures Applicable
to NPDES Permits
124.51 Purpose and scope.
124.52 Permits required on a case-by-caso

basis.
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124.53 State certification.
124.54 Special provisions for State

certification and concurrence on
applications for section 301(h) variances.

124.55 Effect of State certification.
124.56 Fact sheets.
124.57 Public notice.
124.58 Special procedures for EPA-issued

general permits for point sources other
than separate storm sewers.

124.59 Conditions requested by the Corps of
Engineers and other government
agencies.

124.60 Issuance and effective date and stays
of NPDES permits.

124.61 Final environmental impact
statement.

124.62 Decision on variances.
124.63 Procedures for variances when EPA

is the permitting authority.
124.64 Appeals of variances.
124.65 Special procedures for discharge into

marine waters under section 301(h).
124.66 Special procedures for decisions on

thermal variances under section 316(a).

Subpart E-Evdentiary Hearing for EPA-
Issued NPDES Permits and EPA-Terminated
RCRA Permits
124.71 Applicability.
124.72 Definitions.
124.73 Filing and submission of documents.
124.74 Requests for evidentiary hearing.
124.75 Decision on request for a hearing.
124.76 Obligation to submit evidence and

raise issues before a final permit is
issued.

124.77 Notice of hearing.
124.78 Exparte communications.
124.79 Additional parties and issues.
124.80 Filing and service.
124.81 Assignment of Administrative Law

Judge.
124.82 Consolidation and severance.
124.83 Prehearing conferences.
124.84 Summary determination.
124.85 Hearing procedure.
124.86 Motions.
124.87 Record of hearings.
124.88 Proposed findings of fact and

conclusions; brief.
124.89 Decisions.
124.90 Interlocutory appeal.
124.91 Appeal to the Administrator.

Subpart F-Non-Adversary Panel
Procedures
124.111 Applicability.
124.112 Relation to other Subparts.
124.113 Public notice of draft permits and

public comment period.
124.114 Request for hearing.
124.115 Effect of denial of or absence of

request for hearing.
124.116 Notice of hearing.
124.117 Request to participate In hearing.
124.118 Submission of written comments on

draft permilt.
124.119 Presiding Officer.
124.120 Panel hearing.
124.121 Opportunity for cross-examinatlon.
124.122 Record for final permit.
124.123 Filing of brief, proposed findings of

fact and conclusions of law and
proposed modified permit.

124.124 Recommended decision.
124.125 Appeal from or review of

recommended decision.
124.126 Final decision.
124.127 Final decision If there Is no review.
124.128 Delegation of authority- time

limitations.
Appendix A to Part 124--Guide to

Decisionmaking under Part 124.
Authority: Resource Conservation and

Recovery Act. 42 U.S.C. I 0901 el seq: Safe
Drinking Water Act. 42 U.S.C. I 300(Q)et seq;
Clean Water Act, 33 U.S.C. § 1251 et seq: and
Clean Air Act. 42 U.S.C. § 1857 el seq.

Subpart A-General Program
Requirements
§ 124.1 Purpose and scope.

(a) This Part contains EPA procedures
for issuing, modifying, revoking and
reissuing, or terminating all RCRA, UIC.
PSD and NPDES "permits" other than
RCRA and UIC "emergency permits"
(see § § 122.27 and 122.40) and RCRA
"permits by rule" (§ 122.26). The latter
kinds of permits are governed by
Subpart A of Part 122. RCRA interim
status and UIC authorization by rule are
not "permits" and are covered by
specific provisions in Subpart A of Part
122. This Part also does not apply to

permits issued, modified, revoked and
reissued or terminated by the Corps of
Engineers. Those procedures are
specified in 33 CFR Parts 320-327.

(b) Part 124 is organized into six
subparts. Subpart A contains general
procedural requirements applicable to
all permit programs covered by these
regulations. Subparts B through F
supplement these general provisions
with requirements that apply to only one
or more of the programs. Subpart A
describes the steps EPA will follow in
receiving permit applications, preparing
draft permits, issuing public notice,
inviting public comment and holding
public hearings on draft permits.
Subpart A also covers assembling an
administrative record, responding to
comments, issuing a final permit
decision, and allowing for
administrative appeal of the final permit
decision. Subpart B is reserved for
specific procedural requirements for
RCRA permits. There are none of these
at present but they may be added in the
future. Subpart C contains definitions
and specific procedural requirements for
PSD permits. Subpart D applies to
NPDES permits until an evidentiary
hearing begins, when Subpart E
procedures take over for EPA-issued
NPDES permits and EPA-terminated
RCRA permits. Subpart F, which is
based on the "initial licensing"
provisions of the Administrative
Procedure Act (APA), can be used
instead of Subparts A through E in
appropriate cases.

(c) Part 124 offers an opportunity for
three kinds of hearings: a public hearing
under Subpart A. an evidentiary hearing
under Subpart E, and a panel hearing
under Subpart F. This chart describes
when these hearings are available for
each of the five permit programs.

Hearings Available Under This Part

Progras (A) M5 (F)
public heartg E-ien~y heang Pane- heawtg

RORA .. On draft permt at Deectors dcretoon or on re. (1) Pem*t Wm abon (RCRA wctor 00 (i) At RKS cscretn ei 5eu oi pubic hearig
quest (1124.12). (2) With NPOES ev dadtq he"s 1f24 74(0.t2! (1) 124.12 anid 124111(a(3))

(2) When consohda',d with NPOeS draft permt
piocessed under Subpart F (1124.111 (a)1))s

UIC. On draft perm, at Diecto's dret.on or on re- Wth NPDES eide Zay heag (1124 74(b)(Z) (1) At RWS dscrebon in iu of public hearing
quest (§ 124.12). (If 124.12 and 124.111(aY3)t

(2) When concscrdaed wth NPOES draft parer
processed cauder Sulpart F (1124.11 ta)(1a,).

PSD. On draft permnt at Director's dscretion or on re- Not(ava 1124_71(e)) .. .. viben cor:nofated wth NPOES draft permt proc-
quest (§ 12412) essed under Sutpart F i RA determies that CAA

one year deadline vrit nct be voafed.
NPDES (other than general On draft perrr. at Director's d-scr~ton or on re. (1) On request to hlange ary perrMio ndw or (I) At RKaS dscreton w n W decssio on permit

permit) quest ( 124.12). varia (1124 74) or varAnce request (124.111)
(2) At RKs dacrebon For & 001(1) request (Z) At PA's discreton when request fo evidenkary

(1124 64(b)) hear is grated wider § 124.75(a)
(it 124.74c)(8) and 124.111(aX2)).(2) At P,'s cdarebon for any 301 Ch) request
(1124 4b))

NPDES (general pewrut) On draft permt, at Director's discretion or on re- No ava"be i 124,71)&)- At RKs dscrebon in Imu of pubic heanwg
quest (§ 124.12). (1 12.tt1(a)(31).

404 On draft permit or on appkcaton wthe no draft NotW*adbl(12471) Not avaiable (112411).
permit at Director's discretion or on request
(§ 124.12).
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(d) This Part is designed to allow
permits for a given facility undertwo or
more of the listed programs to be
processed separately or together at the ,
choice of the Regional Administrator.
This allows EPA to combine the
processing of permits only-when
appropriate, and notnecessarily in all
cases. The Regional Administrator may
consolidate permit-processing when the
permit applications are submitted, when
draft permits are prepared, or when final
permit decisions are issued. This Part
also allows consolidated permits to be
subject to a single publichearingunder
§ 124.12, a single evidentiary hearing
under § 124.75, or a single non-
adversary panellearing under § 124.120.
Permit applicants may recommend
whether or not their applications should
be consolidated in any given case.

(e) Certain procedural requirements
set forth in Part 124 must be adopted by
States in order to gain EPA approval to
operate RCRA, UIC, NPDES, and 404
'permit programs. These requirements
are listed in § 123.7 and signaled by the
following words at the end of the
appropriate Part 124 section or
paragraph heading, (applicable to State
programs, see § 123.7. Part124 does lrot
apply to PSD permits issued by-an
approved State.

(f) To coordinate decisionmaking
when different permits will be issued by
EPA and approved State programs, this
Part allows applications to be jointly
processed, joint comment periods and
hearings to be held, and final permits to
be issued on a cooperative basis
whenever EPA and a State agree to take
such steps in general or in individual
cases. These joint processing
agreements may be providedin the
Memorandum of Agreement developed
under § 123.6.

§ 124.2 Definitions.
(a) The definitions in Part 122 apply to

this Part except for PSD permits which
are governed by the definitions in
§ 124.41.

(b) For the purposes of Part 124, the
term "Director" means the State
Director or Regional Administrator and
is used when the accompanying
provision is required of EPA
administered programs and of State
programs under.§ 123.7. The term

"Regional Administrator" is used when
the accompanying provision applies
exclusively to EPA-issued permits and is
not applicable to State programs under
§ 123.7. While States are not required to
implement these latter provisions, they
are not precluded from doing so,
notwithstanding use of the term
"Regional Administrator."

(c) The term "formal hearing" means
any evidentiary hearing under Subpart E
or any panel hearing under Subpart F
but does not mean a public hearing
conducted under § 124.12.

§ 124.3 Application for a permit.
(a] (ApplicablMto State programs, see

§ 123.7). (1) Any person who requires a
permit under the RCRA, UIC, NPDES, or
PSD programs shall complete, sign, and
submit to the Director an application for
each permit required under §§ 122.21
(RCRA), 122.31 (UIC), 40 CFR 52.21
(PSD), and 122.51 (NPDES]. Applications
are not required for RCRA permits by
rule (§ 122.26], underground injections
authorized by rule (§ 122.37), NPDES
general permits (§ 122.59) and 404
general permits (§ 123.95).

(2] The Director shall not begin the
processing of a permit until the
applicant hasifully complied with the
application requirements for that permit.
See § § 122.4, 122.22 (RCRA), 122.Z8
(UIC), 40 CFR 52.21 (PSD), and 122.53
(NPDES).

(3)}Permit applications (except for
PSD permits) must comply with the
signature and certification requirements
of § 122.6.

(b) In the case of a PSD permit issued
to a facility or activity which 40 CFR
§ 52.21(k) exempts from the
requirements of § 52.21 (1), (n), and (p),
no proceedings under this Part shall be
held to the extent that the Regional
Administrator determines thht
proce6dings providing the public with at
least as much participation as this Part
in the material determifiations involved
have already beenheld in the process of
granting construction appioval under the
applicable State implementation plan.
The Regional Administrator shall briefly
document that finding and make it
available to any member of the public
upon request. The Regional
Administrator shall prepare a draft
permit under § 124.6 and follow the

applicable procedures under this Part to
the extent he or she is unable to make a
finding under this subparagraph.

(c) The Regional Administrator shall
review for completeness every
application for an EPA-issued permit.
Each application for an EPA-issued
permit submitted by a new HWM
facility, a new UIC injection well, a
major PSD stationary source or major
PSD modification, or an NPDES new
source or NPDES new discharger should
be reviewed for completeness by the
Regional Administrator within 30 days
of its receipt. Each application for an
EPA-issued permit submitted by an
existing HWM facility (both Parts A and
B of the application), existing injection
well or existing NPDES source should be
reviewed for completeness within 60
days of receipt. Upon completing the
review, the Regional Administrator shall
notify the applicant in writing whether
the application is complete. If the
application is incomplete, the Regional
Administrator shall list the information
necessary to make the application
complete. When the application is for an
existing HWM facility, an existing UIC
injection well or an existing NPDES
source, the Regional Administrator shall
-pecify in the notice of deficiency a date
for submitting the necessary
information. The Regional Administrator
shall notify the applicant that the
application is complete upon receiving
this information. After the application Is
completed, the Regional Administrator
may request additional information from
an applicant but only when necessary to
clarify, modify, or supplement
previously submitted material. Requests
for such additional information will not
render an application Incomplete.

(d) If an applicant fails or refuses to
correct deficiencies in the application,
the permit may be denied and
appropriate enforcement actions may be
taken.under the applicable statutory
provision including RCRA section 3008,
SDWA sections 1423 and 1424, CAA
section 167, and CWA sections 308, 309,
402(h), and 402(k).

(e) If the Regional Administrator
decides that a site visit is necessary for
any reason in conjunction with the
processing of an application, he or she
shall notify the applicant and a date
shall be scheduled.

I I I I
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(f) The effective date of an application
is the date on which the Regional
Administrator notifies the applidant that
the application is complete as provided
in paragraph (c) of this section.

(g) For each application from a major
new HWM facility, major new UIC
injection well, major NPDES new
source, or major NPDES new discharger,
the Regional Administrator shall, no
later than the effective date of the
application, prepare and mail to the
applicant a project decision schedule.
(This paragraph does not apply to PSD
permits.] The schedule shall specify
target dates by which the Regional
Administrator intends to:

(1) Prepare a draft permit;
(2) Give public notice;
(3) Complete the public comment

period, including any public hearing;
(4] Issue a final permit and
(5) In the case of an NPDES permit,

complete any formal proceedings under
Subparts E or F.

§ 124.4 Consolidation of permit
processing.

(a](1] Whenever a facility or activity
requires a permit under more than one
statute covered by these regulations,
processing of two or more applications
for those permits may be consolidated.
The first step in consolidation is to
prepare each draft permit at the same
time.

(2) Whenever draft permits are
prepared at the same time, the
statements of basis (required under
§ 124.7 for EPA-issued permits only) or
fact sheets (§ 124.8], administrative
records (required under § 124.9 for EPA-
issued permits only), public comment
periods (§ 124.10), and any public
hearings (§ 124.12) on those permits
should also be consolidated. The final
permits may be issued together. They
need not be issued together if in the
judgment of the Regional Administrator
or State Director(s), joint processing
would result in unreasonable delay in
the issuance of one or more permits.

(b) Whenever an exisiting facility or
activity requires additional permits
under one or more of the statutes
covered by these regulations, the
permitting authority may coordinate the
expiration date(s) of the new permit(s)
with the expiration date(s) of the
existing permit(s) so that all permits
expire simultaneously. Processing of the
subsequent applications for renewal
permits may then be consolidated.

(c) Processing of permit applications
under paragraphs (a) or (b) of this
section may be consolidated as follows:

(1) The Director may consolidate
permit processing at his or her
discretion whenever a facility or activity

requires all permits either from EPA or
from an approved State.

(2) The Regional Administrator and
the State Director(s) may agree to
consolidate draft permits whenever a
facility or activity requires permits from
both EPA and an approved State.

(3] Permit applicants may recommend
whether or not the processing of their
applications should be consolidated.

(d) Whenever permit processing Is
consolidated and the Regional
Administrator invokes the "initial
licensing" provisions of Subpart F for an
NPDES, RCRA, orUIC permit, any
permit(s) with which that NPDES,-RCRA
or UIC permit was consolidated shall
likewise be processed under Subpart F.

(e) Except with the written consent of
the permit applicant, the Regional
Administrator shall not consolidate
processing a PSD permit with any other
permit under paragraphs (a) or (b] of
this section or process a PSD permit
under Subpart F as provided in
paragraph (d) of this section when to do
so would delay issuance of the PSD
permit more than one year from the
effective date of the application under
§ 124.3(0.

§ 124.5 ModificatIon, revocation and
relssuance, or termination of permlL

(a] (Applicable to State programs, see
§ 123.7]. Permits (other than PSD
permits) may be modified, revoked and
reissued, or terminated either at the
request of any interested person
(including the permittee) or upon the
Director's initiative. However, permits
may only be modified, revoked and
reissued, or terminated for the reasons
specified in §§ 122.15 or 12.1. All
requests shall be In writing and shall
contain facts or reasons supporting the
request.

(b) If the Director decides the request
is not justified, he or she shall send the
requester a brief written response giving
a reason for the decision. Denials of
requests for modification, revocation
and reissuance, or termination are not
subject to public notice, comment. or
hearings. Denials by the Regional
Administrator may be informally
appealed to the Administrator by a
letter briefly setting forth the relevant
facts. The Administrator may direct the
Regional Administrator to begin
modification, revocation and reissuance,
or termination proceedings under
paragraph (c) of this section. The appeal
shall be considered denied if the
Administrator takes no action on the
letter within 60 days after receiving it.
This informal appeal is, under 5 U.S.C.
§ 704, a prerequisite to seeking judicial
review of EPA action in denying a

request for modification, revocation and
reissuance, or termination.

(c) (Applicable to State programs, see
§123.7). (1] If the Director tentatively
decides to modify or revoke and reissue
a permit under § 122.15. he or she shall
prepare a draft permit under § 124.6
incorporating the proposed changes. The
Director may request additional
information-and, in the case of a
modified permit. may require the
submission of an updated permit
application. In the case of revoked and
reissued permits, the Director shall
require the submission of anew
application.

(2) In a permit modification under this
section. only those condifions to be
modified shall be reopened when a new
draft permit is prepared. All other
aspects of the existing permit shall
remain In effect for the duration of the
unmodified permit. When a permit is
revoked and reissued under this section,
the entire permit is reopened just as if
the permit had expired and was being
reissued. During any revocation and
reissuance proceeding the permittee
shall comply with all conditions of the
existing permit until a new final permit
is reissued.

(3) 'Minor modifications" as defined
In § 122.17 are not subject to the
requirements of this section.

(d] (Applicable to State programs, see
1123.7). If the Director tentatively
decides to terminate a permit under
§122.18, he or she shall issue a notice of
intent to terminate. A notice of intent to
terminate is a type of draft permit which
follows the same procedures as any
draft permit prepared under § 24.6. In
the case of EPA-issued permits, a notice
of intent to terminate shall not be issued
if the Regional Administrator and the
permittee agree to termination in the
course of transferring permit
responsibility to an approved State
under § 123.6(b)(1).

(e) When EPA is the permitting
authority, all draft permits (including
notices of intent to terminate] prepared
under this section shall be based on the
administrative record as defined in
§ 124.9.

(1) (Applicable to State programs. see
§ 123.7. Any request by the permittee
for modification to an existing 404
permit (other than a request for a minor
modification as defined in § 122.17] shall
be treated as a permit application and
shall be processed in accordance with
all requirements of § 124.3.

(g)(1] [Reserved for PSD Modification
Provisions]

(2) PSD permits may be terminated
only byrescission under § 52.21(w) or
by automatic expiration under § 52.21(s).
Applications for rescission shall be
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processed under § 52.21(w) and are not
subject to this Part.

§ 124.6 Draft permits.
(a) (Applicable toState programs, see

§ 123.7). Once an application is
complete, the Director shall tentatively
decide whether to prepare a draft permit
(except in the case of State section 404
permits for which no draft permit isrequired under § 123.100) or t6 deny the
application.

(b) If the Director tentatively decides
to deny the permit application, he or she
shall issue a notice of intent to deny. A
notice of intent to deny the permit
application is a type of draft permit
which follows the same procedures as
any draft permit prepared under this
section. See § 124.6(e). If the Director's
final decision (§ 124.15] is that the
tentative decision to ,deny the permit
application was incorrect, he or she
shall withdraw the notice of intent to
deny and proceed to prepare a draft
permit under paragraph (d) of this
section.

(c) (Applicable to State programs, see,
§ 123.7). If the Director'tentatively
decides to issue an NPDES or 404
general permit, he or she shall prepare a
draft general permit under paragraph (d)
of this section.

(d) (Applicable to State programs, see
§ 123.7). If the Director decides to
prepare a draft permit, he or she shall
prepare a draft permit that contains the
following information:

(1) All conditions under § § 122.7 and
122.8 (except for PSD permits);

(2) All compliance schedules under
§ 122.10 (except for PSD permits);

(3) All monitoring requirements under
§ 122.11 (except for-PSD permits); and

(4) For:
(i) RCRA permits, standards for

treatment, storage, and/or disposal and
other permit conditions under § 122.28;

(it) UIC permits, permit conditions
under § 122.42;

(iii) PSD permits, permit conditions
under 40 CFR § 52.21;

(iv) 404 permits, permit conditions
under § § 123.97 and 123.98;

(v) NPDES permits, effluent
limitations, standards, prohibitions and
conditions under § § 122.60 and 122.61,
including when applicable any
conditions certified by a State agency
under § 124.55, and all variances that
are to be included under § 124.63.

(e) (Applicable to State programs, see
§ 123.7). All draft permits prepared by
EPA under this section shall be
accompanied by a statement of basis
(§ 124.7) or fact sheet (§ 124.8), and shall
be based on the administrative record
(§ 124.9), publicly noticed (§ 124.10) and
made available for public comment

(§ 124.11). The Regional Administrator
shall give notice of opportunity for a
public hearing (§ 124.12), issue a final
decision (J 124.15) and respond to
comments (§ 124.17). For RCRA, UIC or
PSD permits, an appeal may be taken
under § 124.19 and, for NPDES permits,
an appeal may be taken under § 124.74.
Draft permits prepared by a State shall
be accompanied by a fact sheet if
required under § 124.8.

§ 124.7 Statement of basis.

EPA shall prepare a statement of
basis for every draft permit for which a
fact sheet under § 124.8 is not prepared.
The statement of basis shall briefly
describe the derivation of the conditions
of the draft permit and the reasons for
them or, in the case of notices of intent
to deny or terminate, reasons supporting
the tentative decision. The statement of
basis shall be sent to-the applicant and,
on request, to any other person.

§124.8 Factsheet.

(Applicabfe to Stateprograms, see
§ 123.7.)

(a) A fact sheet shall be prepared for
every.draft permit for a major HWM,
UIC, 404, or NPDES facility or activity,
for every 404 and NPDES general permit
(§ § 123.95 and 122.59), for every NPDES
draft permit that incorporates a variance
or requires an explanation under
§ 124.56(b), and for every draft permit
which the Director finds is the subject of
widespread public interest or raises
major issues. The fact sheet shall briefly
set forth the principal facts and the
bignificant factual, legal, methodological
and policy questions considered in
preparing the draft permit. The Director
shall send this fact sheet to the
applicant and, on request, to any other
person.

(b) The fact sheet shall include, when
applicable:

(1) A brief description of the type of
facility or activity which is the subject
of the draft permit;

(2) The type and quantity of wastes;
fluids, or pollutants which are proposed
to be or are being treated, stored,
disposed of, injected, emitted, or
discharged.

(3) For a PSD permit, the degree of
increment consumption expected to
result from operation of the facility or
activity.

(4) A brief summary of the basis for
the draft permit conditions including
references to applicable statutory or
regulatory provisions and appropriate
supporting references to the
administrative record required by
§ 124.9 (for EPA-issued permits);

(5) Reasons why any requested
variances or alternatives to required
standards do or do not appear justified;

(6) A description of the procedures for
reaching a final decision on the draft
permit including:

(i) The beginning and ending dates of
the comment period under § 124.10 and
the address where comments will be
received;

(ii) Procedures for requesting a
hearing and the nature of that hearing;
and

(iii) Any other procedures by which
the public may participate in the final
decision.

(7) Name and telephone number of a
person to contact for additional
information. -

(8) For NPDES permits, provisions
satisfying the requirements of § 124,50.

§ 124.9 Administrative record for draft
permits when EPA Is the permitting
authority.

(a) The provisions of a draft permit
prepared by EPA under § 124.6 shall be
based on the administrative record
defined in this section.

(b) For preparing a draft permit under
§ 124.6, the record shall consist of:

(1) The application, if required, and
any supporting data furnished by the
applicant;

(2) The draft permit or notice of intent
to deny the application or to terminate
the permit'

(3) The statement of basis (§ 124.7) or
fact sheet (§ 124.8);

(4) All documents cited in the
statement of basis or fact sheet; and

(5] Other documents contained in the
"supporting file for the draft permit.

(6) For NPDES new source draft
permits only, any environmental
assessment, environmental impact
statement (EIS), finding of no significant
impact, or environmental information
document and any supplement to an EIS
that may have been prepared. NPDES
permits other than permits to new
sources as well as all RCRA, UIG and
PSD permits are not subject to the
environmental impact statement
provisions of section 102(2)(C) of the
National Environmental Policy Act, 42
U.S.C. 4321.

(c) Material readily available at the
issuing Regional Office or published
material that is generally available, and
that is included in the administrative
record under paragraphs (b) and (c) of
this section, need not be physically
included with the rest of the record as
long as it is specifically referred to in. the'
statement of basis or the fact sheet.

(d) This section applies to all draft
permits when public notice was given
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after the effective date of these
regulations.

§ 124.10 Public notice of permit actions
and public comment period.

(a) Scope.
(1] The Director shall give public

notice that the following actions have
occurred.

(i) A permit application has been
tentatively denied under § 124.6(b;

(ii) (Applicable to State programs, see
§ 123.7). A draft permit has been
prepared under § 124.6(d);

(iii) (Applicable to State pmgrams, see
§ 123.7). A hearing has been scheduled
under § 124.12, Subpart E, or Subpart F;

(iv) An appeal has been granted under
§ 124.19(c);

(v) (Applicable to State programs, see
§ 123.7). A State section 404 application
has been received in cases when no
draft permit will be prepared (see
§ 123.100); or

(vi) An NPDES new source
determination has been made under
§ 122.66.

(2) No public notice is required when
a request for permit modification,
revocation and reissuance, or
termination is denied under § 124.5(b).
Written notice of that denial shall be
given to the requester and to the
permittee.

(3) Public notices may describe more
than one permit or permit action.

(b) Timing (applicable to State
programs, see § 123.7). (1) Public notice
of the preparation of a draft permit
(including a notice of intent to deny a
permit application) required under
paragraph (a) of this section shall allow
at least 30 days for public comment. For
EPA-issued permits, if the Regional
Administrator determines under 40 CFR
Part 6, Subpart F that an Environmental
Impact Statement (EIS) shall be
prepared for an NPDES new source,
public notice of the draft permit shall
not be given until after a draft EIS is
issued.

(2) Public notice of a public hearing
shall be given at least 30 days before the
hearing. (Public notice of the hearing
may be given at the same time as public
notice of the draft permit and the two
notices may be combined.)

(c) Methods (applicable to State
programs, see § 123.7). Public notice of
activities described in paragraph (a)(1)
of this section shall be given by the
following methods:

(1) By mailing a copy of a notice to the
following persons (any person otherwise
entitled to receive notice under this
paragraph may waive his or heK rights to
receive notice for any classes and
categories of permits):

) The applicant (except for NPDES
and 404 general permits when there is
no applicant;

(ii) Any other agency which the
Director knows has issued or is required
to issue a RCRA. UIC, PSD. NPDES or
404 permit for the same facility or
activity (including EPA when the draft
permit is prepared by the State);

(iii) Federal and State agencies with
jurisdiction over fish. shellfish, and
wildlife resources and over coastal zone
management plans, the Advisory
Council on Historic Preservation, State
Historic Preservation Officers, and other
appropriate government authorities,
including any affected States:

(iv) For NPDES and 404 permits only,
any State agency responsible for plan
development under CWA section
208(b)(2). 26(bX4) or 303(e) and the U.S.
Army Corps of Engineers, the U.S. Fish
and Wildlife Service and the National
Marine Fisheries Service;

(v) For NPDES permits only, any user
identified in the permit application of a
privately owned treatment works;

(vi) For 404 permits only, any
reasonably ascertainable owner of
property adjacent to the regulated
facility or activity and the Regional
Director of the Federal Aviation
Administration if the discharge involves
the construction of structures which may
affect aircraft operations or for purposes
associated with seaplane operations:

(vii) For PSD permits only. affected
State and local air pollution control
agencies, the chief executives of the city
and county where the major stationary
source or major modification would be
located, any comprehensive regional
land use planning agency and any State,
Federal Land Manager, or Indian
Governing Body whose lands may be
affected by emissions from the regulated
activity;

(viii) Persons on a mailing list
developed by:

(A) Including those who request in
writing to be on the list;

(B) Soliciting persons for "area lists"
from participants in past permit
proceedings in that area; and

(C) Notifying the public of the
opportunity to be put on the mailing list
through periodic publication in the
public press and in such publications as
Regional and State funded newsletters,
environmental bulletins, or State law
journals. (The Director may update the
mailing list from time to time by
requesting written indication of
continued interest from those listed. The
Director may delete from the list the
name of any person who fails to respond
to such a request.)

(2) For major permits and NPDES and
404 general permits, publication of a

notice in a daily or weekly newspaper
within the area affected by the facility
or activity; and for EPA-issued NPDES
general permits, in the Federal Register;

[Note.-The Director is encouraged to
provide as much notice as possible of the
NPDES or 404 draft general permit to the
facilities or activities to be covered by the
general permit.]

(3) When the program is being
administered by an approved State, in a
manner constituting legal notice to the
public under State law; and

(4) Any other method reasonably
calculated to give actual notice of the
action in question to the persons
potentially affected by it. including
press releases or any other forum or
medium to elicit public participation.

(d) Contents (applicable to State
programs, see 1 123.71. (11 Allpubltc
notices. All public notices issued under
this Part shall contain the following
minimum information:

(i) Name and address of the office
processing the permit action for which
notice is being given

(ii) Name and address of the permittee
or permit applicant and. if different, of
the facility or activity regulated by the
permit, except in the case of NPDES and
404 draft general permits under
§§ 122.59 and 123.95;

{iii) A brief description of the business
conducted at the facility or activity
described in the permit application or
the draft permit, for NPDES or 404
general permits when there is no
application.

(iv) Name. address and telephone
number of a person from whom
interested persons may obtain further
information. including copies of the draft
permit or draft general permit, as the
case may be, statement of basis or fact
sheet, and the application; and

(v) A brief description of the comment
procedures required by §§ 12411 and
124.12 and the time and place of any
hearing that will be held, including a
statement of procedures to request a
hearing (unless a hearing has already
been scheduled) and other procedures
by which the public may participate in
the final permit decision.

(vi) For EPA-issued permits, the
location of the administrative record
required by § 124.9, the times at which
the record will be open for public
inspection, and a statement that all data
submitted by the applicant is available
as part of the administrative record.

(vii) For NPDES permits only, a
general description of the location of
each existing or proposed discharge
point and the name of the receiving
water. For draft general permits, this
requirement will be satisfied by a map
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or description df the permit area. For,
EPA-issued NPDES permits only, if the "
discharge is from a new source, a
statement as to whether an
environmental impact statement will be
or has been prepared.

(viii) For 404 permits only,
(A) The purpose of the proposed

activity (including, in the case of fill
material, activities intended to be
conducted on the fill), a description of
the type, composition, and quantity of
materials to be discharged and means of
conveyance; and any proposed
conditions and limitations on the
discharge;

(B) The name and water quality
standards classification, if applicable, of
the receiving waters into which the
discharge is proposed, and a general

'description of the site of each proposed
discharge and the portions of the site
and the discharges which are within
State regulated waters;

(C) A description of the anticipated
environmental effects of activities
conducted under the permit;

(D) References to-applicable statutory
or regulatory authority; and

(E) Any other available information
which may assist the public in
evaluating the likely impact of the
proposed activity upon the integrityof
the receiving water.

(ix} Any additional information
considered necessary or proper. -

(2) Public notices for hearings. In
addition to the general public notice
described in paragraph (d)(1)'of this
section, the public notice of a hearing
under § 124.12, Subpart E, or Subpart F
shall contain the following information:

(i) Reference to the date of previous
public notices relating to the permit;

(ii) Date, time, and place of the
hearing;

(iii) A brief description of the nature
and purpose of the hearing, including the
applicable rules arid procedures; and

(iv) For 404 permits only, a summary
of major issues raised to date during the
public coxment period.

(e) (Applicable to State programs, see
§ 123.7). In addition to the general public
notice described in paragraph (d)(1) of
this section, all persons identified in
paragraphs (c)(1) (i, (iii), and (iv) of
this section shall be mailed a copy of the
fact sheet or statement of basis (for
EPA-issued permits], the permit
application (if any) and the draft permit
(if any).

§ 124.11 Public comments and requests
for public hearings.

(Applicable to State programs, see
§ 123.7.)

During the public comment period
provided under § 124.10, any interested

person may subziiit written comments on
the draft permit or the permit
application for 404 permits wben no
draft permit is required (see § 123.100)
and may request a public hearing, if no
hearing has already been scheduled. A
request for a public hearing shall be in
writing and shall state the nature of the
issues proposed to be raised in the
hearing. All comments shal'be
considered in making .the final decision
and shall be answered as provided in
§ 124.17.

§ 124.12 Public hearings.
(a) (Applicable to State programs, see

§ 123.7.) The Director shall hold a public
hearing whenever he or she finds, on the
basis of requests, a significant degree of
public interest in a draft permit(s). The
Director also may hold a public hearing
at iig or her discretion, whenever, for
instance, such a hearing might clarify
one or more issues involved in the
permit decision. Public notice of the
hearing shall be given as specified in
§ 124.10.

(b] Whenever a public hearing will be
held and EPA is the permitting authority,
the Regional Administrator shall
*designate a Presiding Officer for the

-,hearing who shall be responsible for its
scheduling and orderly conduct.

(c) Any person may submit oral or
written statements and data concerning
the draft permit. Reasonable limits may
be set upon the time allowed for oral
statements, and the submission of
statements in writing may be required.
The public comment period under
§ 14.10 shall automatically be extended
to the close of any public hearing under
this section. The hearing officer may
also extend the comment period by so,
stating at the hearing.

(d) A tape recording or written
transcript of the hearing shall be made
available to the public. -

(e) At his or her discretion, the
Regional'Administrator may specify that
RCRA and UIC permits be processed
under the procedures in Subpart F.

§ 124.13 Obligation to raise issues and
provide Information during the public
comment period.

All persons, including applicants, who
believe any condition of a draft permit is
inappropriate or that the Director's
tentative decision to deny an
application, terminate a permit, or
prepare a draft permit is inappropriate,
must raise all reasonably ascertainable
issues and submit all reasonably
available arguments and factual grounds
supporting their position, including all
supporting material, by the close of the
public comment period (including any
public hearing) under § 124"10. All ,

supporting materials shall be Included In
full and may not be Incorporated by
reference, unless they are already part
of the administrative record in the same
proceeding, or consist of State or
Federal statutes and regulations, EPA
documents of general applicability, or
other generally available reference
materials. Commenters shall make
supporting material not already included
in the administrative record available to
EPA as directed by the Regional
Administrator. (A comment period
longer than 30 days will often be
necessary in complicated proceedlngs'to
give commenters a reasonble
opportunity to comply with the
requirements of this section,
Commenters may request longer
comment periods and they should be
freely,established und6r § 124.10 to the
extent they appear necessary.)

§ 124.14 Reopening of the public
comment period.

(a) If any data information or
arguments submitted during the public
comment period, Including information
or arguments required under § 124.13,
appear to raise substantial new
questions concerning a permit, the
Regional Administrator may take one or
more of the following actions:

(1] Prepare a new draft permit,
appropriately modified, under § 124.0;

(2) Prepare a revised statement of
basis under § 124.7, a fact sheet or
revised fact sheet under § 124.8 and
reopen the comment period under
§ 124.14; or

(3) Reopen or extend the comment
period under § 124.10 to give interested
persons an opportunity to comment on
the information or arguments submitted,

(b) Comments filed during the
reopened commentperiod shall be
limited to the substantial new questions
that caused its reopening. The public
notice under § 124.10 shall define the
scope of the reopening.

(c) For RCRA, UIC, or NPDES permits,
the Regional Administrator may also, In
the circumstances described above,
elect to hold further proceedings under
Subpart F. This decision may be
combined with any of the actions
enumerated in paragraph (a) of this
section.

(d) Public notice of any of the above
actions shall be issued under § 124.10.

§124.15 Issuance and effective date of
permit

(a) After the close of the public
comment period under § 124.10 on a
draft permit, the Regional Administrator
shall issue a final permit decision. The
Regional Administrator shall notify the
applicant and each person who has
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submitted written comments or
requested notice of the final permit
decision. This notice shall include
reference to the procedures for
appealing a decision on a RCRA, UIC, or
PSD permit or for contesting a decision
on an NPDES permit or a decision to
terminate a RCRA permit. For the
purposes of this section, a final permit
decision means a final decision to issue.
deny, modify, revoke and reissue, or
terminate a permit.

(b) A final permit decision shall
become effective 30 days after the
service of notice of the decision under
paragraph (a) of this section, unless:

(1) A later effective date is specified
in the decision; or

(2] Review is requested under § 124.19
(RCRA, UIC, and PSD permits) or an
evidentiary hearing is requested under
§ 124.74 (NPDES permit and RCRA
permit terminations); or

(3) No comments requested a change
in the draft permit, in which case the
permit shall become effective
immediately upon issuance.

§ 124.16 Stays of contested permits
conditions.

(a) Stays. (1) If a request for review of
a RCRA or UIC permit under § 124.19 or
an NPDES permit under § 1M.74 or
§ 124.114 is granted or if conditions of a
RCRA or UIC permit are consolidated
for reconsideration in an evidentiary
hearing on an NPDES permit under
§ § 124.74, 124.82 or 124.114, the effect of
the contested permit conditions shall be
stayed and shall not be subject to
judicial review pending final agency
action. (No stay of a PSD permit is
available under this section.) If the
permit involves a new facility or new
injection well, new source, new
discharger or a recommencing
discharger, the applicant shall be
without a permit for the proposed new
facility, injection well, source or
discharger pending final agency action.
See also § 124.60.,

(2] Uncontested conditions which are
not severable from those contested shall
be stayed together with the contested
conditions. Stayed provisions of permits
for existing facilities, injection wells,
and sources shall be identified by the
Regional Administrator. All other
provisions of the permit for the existing
facility, injection well, or source shall
remain fully effective and enforceable.

(b) Stays based on cross effects. (1) A
stay may be granted based on the
grounds that an appeal to the
Administrator under § 124.19 of one
permit may result in changes to another
EPA-issued permit only when each of
the permits involved has been appealed

to the Administrator and he or she has
accepted each appeal.

(2) No stay of an EPA-issued RCRA,
UIC, or NPDES permit shall be granted
based on the staying of any State-tssued
permit except at the discretion of the
Regional Administrator and only upon
written request from the State Director.

(c) Any facility or activity holding an
existing permit must:

(1) Comply with the conditions of that
permit during any modification or
revocation and reissuance proceeding
under § 124.5; and

(2) To the extent conditions of any
new permit are stayed under this
section, comply with the conditions of
the existing permit which correspond to
the stayed conditions, unless
compliance with the existing conditions
would be technologically incompatible
with compliance with other conditions
of the new permit which have not been
stayed.

§ 124.17 Response to comments.
(a) (Applicable to State programs, see

§ 123.7). At the time that any final permit
decision is issued under § 124.15, the
Director shall Issue a response to
comments. States are only required to
issue a response to comments when a
final permit is issued. This response
shall:

(1) Specify which provisions, if any. of
the draft permit have been changed in
the final permit decision, and the
reasons for the change; and

(2) Briefly describe and respond to all
significant comments on the draft permit
or the permit application (for section 404
permits only) raised during the public
comment period, or during any hearing.

(b) For EPA-issued permits, any
documents cited in the response to
comments shall be included in the
administrative record for the final
permit decision as defined in § 124.18. If
new points are raised or new material
supplied during the public comment
period, EPA may document its response
to those matters by adding new
materials to the administrative record.

(c) (Applicable to State programs, see
§ 123.7). The response to comments shall
be available to the public.

§ 124.18 Administrative record for final
permit when EPA is the permitting
authority.

(a) The Regional Administrator shall
base final permit decisions under
§ 124.15 on the administrative record
defined in this section.

(b) The administrative record for any
final permit shall consist of the
administrative record for the draft
permit and:

(1) All comments received during the
public comment period provided under
§ 124.10 (including any extension or
reopening under § 124.14);

(2) The tape or transcript of any
hearings) held under § 124.12

(3) Any written materials submitted at
such a hearing-

(4) The response to comments
required by § 124.17 and any new
material placed in the record under that
section;

(5) For NPDES new so==c permits
only, any final environmental impact
statement and any supplement to the
final EIS;

(6) Other documents contained in the
supporting file for the permit; and

(7) The final permit.
(c) The additional documents required

under paragraph (b) of this section
should be added to the record as soon
as possible after their receipt or
publication by the Agency. The record
shall be complete on the date the final
permit is issued.

(d) This section applies to all final
RCRA. UIC, PSD, and NPDES permits
when the draft permit was subject to the
administrative record requirements of
§ 124.9 and to all NPDES permits when
the draft permit was included in a public
notice after October 12,1979.

(e) Material readily available at the
Issuing Regional Office, or published
materials which are generally available
and which are included in the
administrative record under the
standards of this section or of § 124.17
("Response to comments"], need not be
physically included in the same file as
the rest of the record as long as it is
specifically referred to in the statement
of basis or fact sheet or in the response
to comments.

§ 124.19 Appeal of RCRA, UIC, and PSO
permits.

(a) Within 30 days after a RCRA. UIC,
or PSD final permit decision has been
Issued under § 124.15, any person who
filed comments on that draft permit or
participated in the public hearing may
petition the Administrator to review any
condition of the permit decision. Any
person who failed to file comments or
failed to participate in the public hearing
on the draft permit may petition for
administrative review only to the extent
of the changes from the draft to the final
permit decision. The 30-day period
within which a person may request
review under this section begins with
the service of notice of the Regional
Administrator's action unless a later
date is specified in that notice. The
petition shall include a statement of the
reasons supporting that review,
including a demonstration that any
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issues being raised were xaised dining
the public comment period (including
any public hearing) to the extent I
required by these regulations and when
appropriate, a showing that the
condition in question is'based on:

(1) A finding of fact or conclusion of
law'which is clearly erroneous, or

(2) An exercise of discretion or an
important policy consideration which
the Administrator should, in his- or her
discretion, review.

(b) The Administrator may also
decide on his or her initiative to review
any condition of any RCRA, UIC, or PSD
permit issued under this Part. The
Administrator must act tinder'this
paragraph within 30 days -of the service
date of notice of the Regional
Administrator's action.

(c) Within a reasonable time following
the filing of the petition for review, the
Administrator shall issue an order either
granting or denying the petition for
review. To the extent review is-denied,.
the conditions of the final permit
decisidn become final agency action.
Public notice of anygrant of-review by
the Administrator under paragraphla]
or (b) of this section shall be given as
provided in §124.10. Public notice shall

-setforth a briefing schedulefor the
appeal and shall state that any
interested person may file an amicus
brief. Notice of denial of review-shall be
sent only to the person(s) requesting
review.

(d) The Administrator may defer
consideration of an appeal of a RCRA or
UIC permit under this section.until the
completion of formalproceedings under
Subpart E or F relating to.an NPDES
permit issued to the same facility or
activity upon concluding that:

(1) The NPDESpermit is likely to raise
issues relevant to a decision of the
RCRA or UIC appeals;

(2] The NPDES permit is likely to be
appealed; and

(3) Either. (i) The interests of both the
facility or activity and'the public are not
likely ,to be materially adversely
affected by the deferral; or

(ii) Any adverse effect'is outweighed
by the benefits likely to result from a
consolidated decision on appeal.

(e) Apetition to the Administrator
under paragraph (a] of this section is,
under 5 U.S.C. § 704, a prerequisite to
the seeking of judicial review of the final
agency action.

(f)(1) Forpurposes of judicial review
under the appropriate Act, final agency
action occurs when a final RCRA, UIC,
or PSD permit is issued or denied by
EPA and agency review procedures are
exhausted.. A final permit decision shall
be issued by the Regional
Administrator: (i) When the -

Administratoi issues notice to the
parties that review has been denied; (ii)
when-the Administrator issuesa -
decision on ihe merits of the-appeal and
the decision.does not include a remand
of the.proceedings; or (iii) upon the
completion of remand proceedings if the
proceedings are remanded, unless the
Administrator's remand order
specifically provides'that appeal of the
remand decision will be required to
exhaust administrative remedies.
. (2)Notice of any final agency action
regarding a PSD permit shall promptly
be published in the Federal Register.

§ 124.20 Computation of time.
(a) Any time period scheduled to

begin -on the -occurrence of an act or
event shall begin on the day after the act
or event.

(b) Anytime period scheduled to
begin before the occurrence of an act or
event shakrbe computed so that the
period ends on the day before te act or
event.

( (c) If the final day of any time period
falls on a weekend or legal holiday, the
time period shiall be extended -to the
next working'day.

(d) Whenever a party or interestea-
person hasthe right or is required to act
within a prescribedperiod afterthe
service-of notice or other paper upon
him or her by mail, 3 days shall be
added to.the prescribed time.

§ 124.21 Effective date of Part 124.
(a) Except for-paragraphs (b) and Cc)

of this section, Part 124 will become
effectivejuly 18,1980. Because this
effective date will precede the
processing of any RCRA or UIC permits,
Part124 will apply in its entirety to all
RCRA and UIC permits.

(b) All provisions of Part 124
pertaining to the RCRA program will
become effective on November 19, 1980.

(c) All provisions of.Part 124
pertaining to the UIG program will
become effective July 18,1980, but shall
not be implemented until the effective
date of 40 CFR Part 146.

(d) This Part does not significantly,
change the-wayin which NPDES permits
are processed. Since October 12, 1979,
NPDES permits have been the subject to
almost identical~requirements in the-
revised NPDESregulations which were
promulgated on June 7,1979. See 44 FR
32948. To the extent this Part changes
the revised NPDES permit regulations,
those changeswill take effect as to all
permit proceedings inprogress on July 3,
1980.,

.(e) This Part also does not
significantlychange the way in which
PSDpermits'are'processed. For the most
-part,'these regulations will' also.apply to'

PSD proceedings in progress on July 18,
1980. However, because it would be
disruptive to require retroactively a
formal administrtive record for PSD
permitslisued;vithout one, §§ 124.9 and
124.18 will apply to PSD permits for
which draft'permits were prepared after
the effective date of these regulations,

Subpart B-Specific Procedures
Applicable to RCRA Permits
[Reserved]

Subpart C-Specific Procedures
Applicable to PSD Permits

§ 124.41 Definitions applicable to PSD
permits.

Whenever PSD permits are processed
under this Part, the following terms shall
have the following meanings:

"Administrator," "EPA," and
"Regional Administrator" shall have the
meanings set forth in § 122.3, except
when EPA has delegated authority to
administer those xegulations to another
agency under the applicable subsection
of 40 CFR § 52.21, the-term "EPA" shall
mean the delegate agency and the term
"Regional Administrator" shall mean
the chief administrative officer of the
delegate agency.

"Application" means an application
for a PSD permit.

"Appropriate Act and Regulations"
means the Clean AirAct and applicable
regulations promulgated under It.

"Approved program" means a State
implementation plan providing for
issuance of PSD permits which has been
approved by EPA under the Clean Air
Act and 40 CFR Part 51. An "approved
State" is one administering an
"approved program." "State Director" as
used in § -124.4 means the person(s)
responsible for issuing PSD permits
under an approved program, or that
person's delegated representative.

"Construction" has the meaning given
in 40 CFR § 52.21.

"Director" means the Regional
Administrator.

"Draft permit" shall have the meaning
set forth in § 122.3.

"Facility or activity" means a "major
PSD stationary source" or "major PSD
modification."

"Federal Land Manager" has the
meaning given in 40 CFR § 52.21.

"Indian Governing Body" has the
meaning given in 40 CFR § 52.21.

"Major PSD modification" means a
"major modification" as defined In 40
CFR § 52.21,

"Major P8D stationary source" means
a "major stationary source" as defined
in, 40 CFR §, 52.21(b)(1).

"Owner or operator" means the owner
or 6perator of any facility or activity
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subject to regulation under 40 CFR
§ 52.21 or by an approved State.

"Permit" or "PSD permit" means a
permit issued under 40 CFR § 52.21 or by
an approved State.

"Person" includes an individual,
corporation, partnership, association,
State, municipality, political subdivision
of a State, and any agency, department,
or instrumentality of the United States
and any officer, agent or employee
thereof.

"Regulated activity" or "activity
subject to regulation" means a "major
PSD stationary source" or "major PSD
modification."

"Site" means the land or water area
upon which a "major PSD stationary
source" or "major PSD modification" is
physically located or conducted,
including but not limited to adjacent
land used for utility systems; as repair,
storage, shipping or processing areas; or
otherwise in connection with the "major
PSD stationary source" or "major PSD
modification."

"State" means a State, the District of
Columbia, the Commonwealth of Puerto
Rico, the Virgin Islands, Guam, and
American Samoa and includes the
Commonwealth of the Northern Mariana
Islands.

§ 124.42 Additional procedures for PSD
permits affecting Class I areas.

(a) The Regional Administrator shall
provide notice of any permit application
for a proposed major PSD stationary
source or major PSD modification the
emissions from which would affect a
Class I area to the Federal Land
Manager, and the Federal official
charged with direct responsibility for
management of any lands within such
area. The Regional Administrator shall
provide such notice promptly after
receiving the application.

(b) Any demonstration which the
Federal Land Manager wishes to present
under 40 CFR § 52.21(q)(3), and any
variances sought by an owner or
operator under § 52.21(q)(4) shall be
requested in writing, together with any
necessary supporting analysis, by the
end of the public'comment period under
§ § 124.10 or 124.118. (40 CFR
§ 52.21(q)(3) provides for denial of a PSD
permit to a facility or activity when the
Federal Land Manager demonstrates
that its emissions would adversely
affect a Class I area even though the
applicable increments would not be
exceeded. 40 CFR § 52.21(q)(4)
conversely authorizes EPA, with the
concurrence of the Federal Land
Manager and State responsible, to grant
certain variances from the otherwise
applicable emission limitations to a

facility or activity whose emissions
would affect a Class I area.)

(c) Variances authorized by 40 CFR
§ 52.21(q)(5) through (q)(7) shall be
handled as specified in those
subparagraphs and shall not be subject
to this Part. Upon receiving appropriate
documentation of a variance properly
granted under any of these provisions,
the Regional Administrator shall enter
the variance in the administrative
record. Any decisions later made in
proceedings under this Part concerning
that permit shall be consistent with the
conditions of that variance.

Subpart D-Specific Procedures

Applicable to NPDES Permits

§ 124.51 Purpose and scope.
(a) This Subpart sets forth additional

requirements and procedures for
decisionmaking for the NPDES program.

(b) Decisions on NPDES variance
requests ordinarily will be made during
the permit issuance process. Variances
and other changes in permit conditions
ordinarily will be decided through the
same notice-and-comment and hearing
procedures as the basic permit.

§ 124.52 Permits required on a case-by-
case basis.

(a) Various sections of Part 122,
Subpart D allow the Director to
determine, on a case-by-case basis, that
certain concentrated animal feeding
operations (§ 122.54). concentrated
aquatic animal production facilities
(§ 122.55), separate storm sewers
(§ 122.57), and certain other facilities
covered by general permits (§ 122.59)
that do not generally require an
individual permit may be required to
obtain an individual permit because of
their contribution to water pollution.

(b) Whenever the Regional
Administrator decides that an individual
permit is required under this section, the
Regional Administrator shall notify the
discharger in writing of that decision
and the reasons for it, and shall send an
application form with the notice. The
discharger must apply for a permit under
§ 122.53 within 60 days of notice. The
question whether the initial designation
was proper will remain open for
consideration during the public
comment period under § 124.11 or
§ 124.118 and in any subsequent hearing.

§ 124.53 State certification.
(a) Under CWA section 401(a)(1). EPA

may not issue a permit until a
certification is granted or waived in
accordance with that section by the
State in which the discharge originates
or will originate.

(b) Applications received without a
State certification shall be forwarded by

the Regional Administrator to the
certifying State agency with a request
that certification be granted or denied.

(c) If State certification has not been
received by the time the draft permit is
prepared, the Regional Administrator
shall send the certifying State agency:

(1) A copy of a draft permit;
(2) A statement that EPA cannot issue

or deny the permit until the certifying
State agency has granted or denied
certification under § 124.55, or waived
Its right to certify, and

(3) A statement that the State will be
deemed to have waived its right to
certify unless that right is exercised
within a specified reasonable time not
to exceed 60 days from the date the
draft permit is mailed to the certifying
State agency unless the Regional
Administrator finds that unusual
circumstances require a longer time.

(d) State certification shall be granted
or denied within the reasonable time
specified under paragraph (c](3) of this
section. The State shall send a notice of
its action, including a copy of any
certification, to the applicant and the
Regional Administrator.

(e) State certification shall be in
writing and shall include:

(1) Conditions which are necessary to
assure compliance with the applicable
provisions of CWA sections 208(e), 301,
302, 303,306, and 307 and with
appropriate requirements of State law;,

(2) When the State certifies a draft
permit instead of a permit application,
any conditions more stringent than
those in the draft permit which the State
finds necessary to meet the
requirements listed in paragraph (e)(1)
of this section. For each more stringent
condition, the certifying State agency
shall cite the CWA or State law
references upon which that condition is
based. Failure to provide such a citation
waives the right to certify with respect
to that condition; and

(3) A statement of the extent to which
each condition of the draft permit can be
made less stringent without violating the
requirements of State law, including
water quality standards. Failure to
provide this statement for any condition
waives the right to certify or object to
any less stringent condition which may
be established during the EPA permit
issuance process.

§ 124.54 Special provisions for State
certification and concurrence on
applications for section 301(h) variances.

(a) When an application for a permit
incorporating a variance request under
CWA section 301(h) is submitted to a
State, the appropriate State official shall
either.
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(1) Deny the request'for the CWA
section 301(h) variance (and so notify
the applicant and EPA) and, if the State
is an approved NPDES State and the
permit is due for reissuance, process the
permit application under normal
procedures; or

(2] Forward a certification meeting the
requirements of § 124.53 to the Regional
Administrator.

(b) When EPA issues a tentative
decision on the request for a variance
under CWA section 301(h), andno
certification has been received under
paragraph (a) of this section, the
Regional Administrator shall forward
the tentative decision to the State in
accordance with § 124.53(b) specifying a
reasonable time for State certification
and concurrence. If the State fails to
deny or grant certification and'
concurrence under paragraph (a) of this
section within such reasonable time,
certification shall be waived and the
State shall be deemed to have concurred
in the issuance of a CWA section 301(h)
variance.

(c) Any certification providedby a
State under paragraph (a)(2) of this-
section shall constitute the State's
concurrence (as required by section
301(h)) in the issuance of the permit
incorporating a section 301(h) variance
subject to any conditions specified
therein by the State. CWA section.301(h)
certification and concurrence under this
section will not be forwarded to the
State by EPA for recertification afterJihe
permit issuance process; States must
specify any conditions required by State
law, including water quality standards,
in the initial certification.

§ 124.55 Effect of State certification.
(a) When certification is required

under CWA section 401(a)(1) no final
permit shall be issued:

(1JIf certification is denied, or
(2] Unless the final permit

incorporates the requirements specified
in the certification under § 124.53 (d)(1)
and (2).

(b) If there is a change in the State
law or regulation upon which a
certification is based, or if a court of
competent jurisdiction or appropriate
State board or agency stays, vacates, or
remands a certification, a State which
has issued a certification under § 124.53
may issue a modified certification or
notice of waiver and forward it to EPA.
If the modified certification is received
before final agency action on the permit,
the permit shall be consistent with the
more stringent condilions which-are
based upon State law identifiedin such
certification. If -he certification ornotice
of waiver is xeceived afterfinal.agency
aation on the permit, the Regional

Administrator may modify the permit on
request of the permittee only to the
extent necessary to delete any
conditions based on a condition in a
certification invalidated by a court of
competent jurisdiction or by an
appropriate State board or agency.

(6) A State may not condition or deny
a certification on the grounds that State
law allows a less stringent permit
condition. The Regional Administrator
shall disregard any such certification
conditions, and shall consider those
conditions or denials as waivers of
certification.

(d) A condition in a draft permit may
be changed during agency review in any
manner consistent with a certification ,
meeting the requirements of'§ 124.53(d).
No such changes shall require EPA'to
submif the permit to the State for
recertification.

(e) Review and appeals of limitations
and conditions attributable to State
certification shall be made through the
applicable procedures of the State and
may not be made through the
procedures in this Part.

(f) Nothing in this section shall affect
EPA's obligation to comply with
§ 122.12. See CWA section 301(b)(1)(C).

§ 124.56 Fact sheets.
(Applicable to State programs, see

§ 123.7.)
In addition to meeting the

requirements of § 124.8, NPDES fact
sheets shall contain the following:

(a) Any calculations or other
necessary explanation of the derivation
of specific effluent limitations and
conditions, including a citation to the
applicable effluent limitation guideline
or performance-standard provisions as
required under § 122.52 and reasons
why they are applicable or an
explanation of how the alternate
effluent limitations were developed;

(b)(1) When the draft permit contains
any of the following conditions, an
explanation of -he reasons why .uch
conditions are applicable:

-(i) Limitationslo control toxic
pollutants under § 122.62(e);

(ii) Limitations on internal
wastestreams under § 122.63(i); or

(III] Limitations on indicator
pollutants under §,125.3(g).

(2) For every permit to be issued to a
treatment works owned by a person
other than a Stateorimunicipality, .an
explanation of the Director's decision on
regulation of users under §122.62(m).
- (c) When -appropriate, a sketch or

,detailed description of the location of
the discharge.described In the
applicaton and .

(d) For EPA-issued NPDES permits,
the requirements of any State
certification under § 124.53.

§ 124.57 Public notice.
(a) Section 316(a) requests (applicable

to State programs, see § 123,7). In
addition to the information required
under § 124.10(d)(1), publicnotice of an
NPDES draft permit for a discharge
where a CWA section 316(a) request has
been filed under § 122.53(i) shall include:

(1) A statement that the thermal
component of the discharge Is subject to
effluent limitations under CWA sections
301 or 306 and a brief description,
including a quantitative statement, of
the thermal effluent limitations proposed
under section 301 or B06; and

(2) A statement that a section 316(a)
request has been filed and that
alternative less stringent effluent
limitations may be imposed on the
thermal component of the discharge
under section 316(a) and a brief
description, including a quantitative
statement, of the alternative effluent
limitations, if any, included in the
request.

(3) If the applicant has filed an early
screening request under § 125.72 for a
section 316(a) variance, a statement that
the applicant has submitted such a plan.

(b) Evidentiary hearings under
Subpart E. In addition to the information
required under § 124.10(d)(2), public
notice of a hearing under Subpart E shall
include:

(1] Reference to any public hearing
under § 124.12 on the disputed permit;

(2) Name and address of the perSon(s)
reqdesting the evidentiary hearing;,

(3) A statement of the following
procedures:

(i) Any person seeking to be a party
must file a request to be admitted as a
party to the hearing within 15 days of
the date of publication of the notice;

(ii) Any person seeking to be a party
may, subject to the requirements of
§ 124.76, propose material issues of fact
or law not already raised by, the original
requester or another party;

(iii) The conditions of the permit(s) at
issue may be amended after the
evidentiary hearing and any person
interested in those permit(s) must
request to be a party in order to
preserve any right to appeal or
otherwise contest the final
administrative decision.

(c] Non-adversary pane iprocedures
under.SubpartF. (1) In addition 'aothe
information required under
§ 124.10(d)(2), mailed public notice of a
draft permit to be processed under
Subpart F shall include a statement that
any hearing shall be held under Subpart
F (panel hearing).
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(2) Mailed public notice of a panel
hearing under Subpart F shall include:

(i) Name and address of the person
requesting the hearing, or a statement
that the hearing is being held by order of
the Regional Adminitrator, and the
name and address of each known party
to the hearing,

(ii) A statement whether the
recommended decision will be issued by
the Presiding Officer or by the Regional
Administrator;,

(iii) The due date for filing a written
request to participate in the hearing
under § 124.117; and

(iv] The due date for filing comments
under § 124.118.

§ 124.58 Special procedures for EPA-
issued general permits for point sources
other than separate storm sewers.

(a) The Regional Administrator shall
send a copy of the draftgeneral permit
and the administrative record to the
Deputy Assistant Administrator for
Water Enforcement during the public
comment period.

(b) The Deputy Assistant
Administrator for Water Enforcement
shall have 30 days from receipt of the'
draft general permit, or shall have until
the end of the public comment period,
whichever is later, to comment upon,
object to, or make recommendations
with respect to the draft general permit.

(c) If the Deputy Assistant
Administrator for Water Enforcement
objects to a draft general permit within
the period specified in paragraph (b) of
this section, the Regional Administrator
shall not issue the final general permit
until the Deputy Assistant
Administrator for Water Enforcement
concurs in writing with the conditions of
the general permit

§ 124.59 Conditions requested by the
Corps of Engineers and other government
-agencies.

(Applicable to State prrgwrms, see
§ 123.7.]

(a) If during the comment period for
an NPDES draft permit, the District
Engineer advises the Director in writing
that anchorage and nwrigation of any of
the waters of the United States would
be substantially impaired by the
granting of a permit, the permit shall be
denied and the applicant so notified. If
the District Engineer advised the
Director that imposing specified
conditions upon the permit is necessary
to avoid any substantial impairment of
anchorage or navigation, then the
Director shall include the specified
conditions in the permit. Review or
appeal of denial of a permit or of
conditions specified by the District
Engineer shall be made through the

applicable procedures of the Corps of
Engineers, and may not be made through
the procedures provided in this Part. If
the conditions are stayed by a court of
competent jurisdiction or by applicable
procedures of the Corps of Engineers,
those conditions shall considered stayed
in the NPDES permit for the duration of
that stay.

(b) If during the comment period the
U.S. Fish and Wildlife Service, the
National Marine Fisheries Service, or
any other State or Federal agency with
jurisdiction over fish, wildlife, or public
health advises the Director in writing
that the imposition of specified
conditions upon the permit is necessary
to avoid substantial impairmrnt of fish,
shellfish, or wildlife resources, the
Director may include the specified
conditions in the permit to the extent
they are determined necessary to carry
out the provisions of J 122.12 and of the
CWA.

(c) In appropriate cases the Director
may consult with one or more of the
agencies referred to in this section
before issuing a draft permit and may
reflect their views in the statement of
basis, the fact sheet, or the draft permit.

§ 124.60 kuanoe and effective date and
stays of NPDES permits.

In addition to the requirements of
§ 124.15, the following provisions apply
to NPDES permits and to RCRA or UIC
permits to the extent those permits may
have been consolidated with an NPDES
permit in a formal hearing:

(a](1) If a request for a formal hearing
is granted under §124.75 or 1124.114
regarding the initial permit issued for a

%new source, a new diecharger, or a
recommencing discharger, or if a
petition for review of the denial of a
request for a formal hearing with respect
to such a permit is timely Wed with the
Administrator under § 1)4.91, the
applicant shall be without a permit
pending final Agency action under
§ 124.91.

(2) Wherever a source subject to this
paragraph has received a final permit
under § 124.15 which is the subject of a
hearing request under § 174.74 or a
formal hearing under I4.75. the
Presiding Officer, on motion by the
source, may issue an order authorizing it
to begin operation before final agency
action if it complies with all conditions
of that final permit during the period
until final agency action. The Presiding
Officer may grant such a motion in any
case where no party opposes it, or, if a
party opposes the motion, where the
source demonstrates that (i) it is likely
to prevail on the merits;, (ii) irreparable
harm to the environment will not result
pending final agency action if it is

allowed to commence operations before
final agency action; and (iii) the public
interest requires that the source be
allowed to commence operations. All
the conditions of any permit covered by
that order shall be fully effective and
enforceable.

(b) The Regional Administrator, at
any time prior to the rendering of an
initial decision in a formal hearing on a
permit, may withdraw the permit and
prepare a new draft permit under 1124-6
addressing the portions so withdrawn.
The new draft permit shall proceed
through the same process of public
comment and opportunity for a public
hearing as would apply to any other
draft permit subject to this Part. Any
portions of the permit which are not
withdrawn and which are not stayed
under this section shall remain in effect

(c)(1) If a request for a formal bearing
is granted in whole or in part under
§ 124.75 regarding a permit for an
existing source, or if a petition for
review of the denial of a request for a
formal hearing with respect to that
permit is timely filed with the
Administrator under I 124.91, the force
and effect of the contested conditions of
the final permit shall be stayed. The
Regional Administrator shall notify, in
accordance with J 124.75, the discharger
and all parties of the uncontested
conditions of the final permit that are
enforceable obligations of the
discharger.

(2) Wlen effluent limitations are
contested, but the underlying control
technology is not the notice shall
Identify the installation of the
technology in accordance with the
permit compliance schedules (if
uncontested) as an uncontested,
enforceable obligation of the permit.

(3) When a combination of
technologies is contested, but a portion
of the combination is not contested, that
portion shall be identified as
uncontested if compatible with the
combination of technologies proposed
by the requester.

(4) Uncontested conditions, if
Inseverable from a contested condition,
shall be considered contested.

(5] Uncontested conditions shall
become enforceable 30 days after the
date of notice under paragraph (c](1) of
this section granting the request. If,
however, a request for a formal hearing
on a condition was denied and the
denial is appealed under § 124.. then
that condition shall become erforceable
upon the date of the notice of the
Administrators decision on the appeal if.
the denial is affirmed, or shall be stayed,
in accordance with this section. if the
Administrator reverses the denial and
grants the evidentiary hearing.
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(6) Uncontested conditions shall
include:

(i) Preliminary design and engineering
studies or other requirements necessary
to achieve the final permit conditions
which do not entail substantial
expenditures;

(it) Permit conditions which will have
to be met regardless of which party
prevails at the evidentiary hearing;

(iii) When the discharger proposed a
less stringent level of treatment than
that contained in the final permit, any
permit conditions appropriate to meet
the levels proposed by the discharger, if
the measures required to attain that less
stringent level of treatment are
consistent with the meAsures required to
attain the limits proposed by any other,
party; and

(iv) Construction activities, such as-
segregation of waste streams or
installation of equipment, which would
partially meet the final permit
conditions and could also be used to
achieve the discharger's proposed
alternative conditions.

(d) If at any time after a hearing is
granted and after the Regional
Administrator's notice-under paragraph
(c)(1) of this section it becomes clear
that a permit requirement is no longer
contested, any party may request the
Presiding Officer to issue an order'
identifying the requirements as
uncontested. The requirement identified
in such order shall become enforceable
30 days after the issuance of the order.

(e) When a formal hearing is granted
under § 124.75 on an application for a
renewal of an existing permit, all
provisions of the existing permit as well
as uncontested provisions of the new
permit, shall continue fully enforceable
and effective until final agency action
under § 124.91. (See § 122.5) Upon
written request from the applicant, the
Regional Administrator may delete
requirements from the existing permit
which unnecessarily duplicate
uncontested provisions of the new
permit.

(f0 When issuing a finally effective
NPDES permit the conditions of which
were the subject of a formal hearing
under Subparts E or F, the Regional
Administrator shall extend the permit
compliance schedule to the extenlt
required by a stay under this section
provided that no such extension shall be
granted which would:

(1) Result in the violation of an
applicable statutory deadline; or

(2) Cause the permit to expire more
than 5 years after issuance under
§ 124.15(a].

[Note.-Extensions of compliance
schedules under § 124.60(f)(2) will not

automatically be'granted for a period equal to
the period the stay is in effect for an effluent
limitation. For example, if both the Agency
and the discharger agree that a certain
treatment technology is required by the CWA
where guidelines do not apply, but a hearing
is granted to consider the effluent limitations
which the technology will achieve,
requirements regarding installation of the
underlying -technology will not be stayed
during the hearing. Thus, unless the hearing
extends beyond the final compliance date in
the permit, it will not ordinarily be necessary
to extend the compliance schedule. However,
when application of an underlying technology
is challenged, the stay for installation
requirements relating to that technology
would extend for the duration of the hearing.l

(g] For purposes of judicial review
under CWA section 509(b), final agency
action on a permit does not occur unless
and until a party has exhausted its
administrative remedies under Subparts
E and F and § 124.91. Any party which
neglects or fails to seek review under
§ 124.91 thereby waives its opportunity'
to exhaust available agency remedies.

§ 124.61 Final environmental Impact
statement

No final NPDES permit for a new
source shall be issued until at least 30
days after the date of issuaihce of a final
environmental impact statement if one
is required under 40 CFR § 6.805.

§ 124.62 Decision on variances.
(Applicable to State programs, see

§ 123.7.)
(a) The Director may grant or deny

requests for the following variances
(subject to EPA objection under § 123.75
for State permits):

(1) Extensions under CWA section
301(i) based on delay in completion of a

-publicly owned treatment works;
(2] After consultation with the

Regional Administrator, extensions
under CWA section 301(k) based on the
use of innovative technology; or

(3) Variances under CWA section
316(a) for thermal pollution.

(b) The State Director may deny, or
forward to the Regional Administrator
with a written concurrence, or submit to
EPA without recommendation a
completed request for.

(1) A variance based on the presence
of "fundamentally different factors"
from those on which an effluent
limitations guideline was based;

(2) A variance based on the economic
capability of the applicant under CWA
section 301(c);

(3) A variance based upon certain
water quality factors under CWA
section 301(g); or

(4) A variance based on water quality
related effluent limitations under CWA
section 302(b)(2).

(c) The Regional Administrator may
deny, forward, or submit to the EPA
Deputy Assistant Administrator for
Water Enforcement with a
recommendation for approval, a request
for a variance listed in paragraph (b) bf
this section that is forwarded by the
State Director, or that is submitted to
the Regional Administrator by the
requester where EPA is the permitting
authority.

(d) The EPA Deputy Assistant
Administrator for Water Enforcement
may approve or deny any variance
request submitted under paragraph (c)
of this section. If the Deputy Assistant
Administrator approves the variance.
the Director may prepare a draft permit
incorporating the variance. Any publio
notice of a draft permit for which a
variance or modification has been
approved or denied shall Identify the
applicable procedures for appealing that
decision under § 124.54.

§ 124.63 Procedures for variances when
EPA Is the permitting authority.,

(a) In States where EPA Is the permit
issuing authority and a request for a
variance is filed as required by § 122.53,
the request shall be processed as
follows:

(1] If at the time that a request for a
variance is submitted the Regional
Administrator has received an
application under § 124.3 for issuance or
renewal of that permit but has not yet
prepared a draft permit under § 124.6
covering the discharge in question, the
Regional Administrator, after obtaining
any necessary concurrence of the EPA
Deputy Assistant Administrator for
Water Enforcement under § 124.62, shall
give notice of a tentative decision on the
request at the time the notice of the draft
permit is prepared as specified In
§ 124.10, unless this would significantly,
delay the processing of the permit. In
that case the processing of the variance
request may be separated from the
permit in accordance with paragraph
(a)(3) of this section, and the processing
of the permit shall proceed without
delay.

(2) If at the time that a request for a
variance is filed the Regional
Administrator has given notice under
§ 124.10 of a draft permit covering the
discharge in question, but that permit
has not yet become final, administrative
proceedings concerning that permit may
be stayed and the Regional
Administrator shall prepare a new draft
permit including a tentative decision on
the request, and the fact sheet required
by § 124.0. However, if this will
significantly delay the processing of the
existing draft permit or the Regional
Administrator, for other reasons,
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considers combining the variance
request and the exsting draft permit
inadvisable, the request may be
separated from the permit in accordance
with paragraph (a)(3) of this section, and
the administrative disposition of the
existing draft permit shall proceed
without delay.

(3] If the permit has become final and
no application under § 124.3 concerning
it is pending or if the variance request
has been separated from a draft permit
as described in paragraphs (a] (1) and
(2) of this section, the Regional
Administrator may prepare a new draft
permit and give notice of it under
§ 124.10. This draft permit shall be
accompanied by the fact sheet required
by § 124.8 except that the only matters
considered shall relate to the requested
variance.

§ 124.64 Appeals of variances.
(a) When a State issues a permit on

which EPA has made a variance
decision, separate appeals of the State
permit and of the EPA variance decision
are possible. If the owner or operator is
challenging the same issues in both
proceedings, the RegiOnal Administrator
will decide, in consultation with State
officials, which case will be heard first.

(b) Variance decisions made by EPA
may be appealed under either Subparts
E or F, provided the requirements of the
applicable Subpart are met. However,
whenever the basic permit decision is
eligible only for an evidentiary hearing
under Subpart E while the variance
decision is eligible only for a panel
hearing under Subpart F, the issues
relating to both the basic permit
decision and the variance decision shall
be considered in the Subpart E
proceeding. No Subpart F hearing may
be held if a Subpart E hearing would be
held in addition. See § 124.111(b).

(c) Stays for section 301(g) variances.
If a request for an evidentiary hearing is
granted on a variance requested under
CWA section 301(g), or if a petition for
review of the denial of a request for the
hearing is filed under § 124.91, any
otherwise applicable standards and
limitations under CWA section 301 shall
not be stayed unless:

(1] In the judgment of the Regional
Administrator, the stay or the variance
sought will not result in the discharge of
pollutants in quantities which may
reasonably be anticipated to pose an
unacceptable risk to human health or
the environment because of
bioacoumulation, persistency in the
environment, acate toxicity, chronic
toxicity, or synergistic propensities; and

(2] In the judgment of the Regional
Administrator, there is a substantial

likelihood that the discharger will
succeed on the merits of its appeal; and

(3) The discharger files a bond or
other appropriate security which is
required by the Regional Administrator
to assure timely compliance with the
requirements from which a variance is
sought in the event that the appeal is
unsuccessfuL

(d) Stays for variances other than
section 301g) are governed by § 124.60.

§124.65 Special procedures for discharge
into marine waters section 301(h).

(a) Where it is clear on the face of a
section 301(h) request that the
discharger is not entitled to a variance,
the request shall be denied.

(b) In the case of all other section
301(h) requests the Administrator, or a
person designated by the Administrator,
may either

(1) Give written authorization to a
requester to submit information required
by Part 125, Subpart G or the final
request by a date certain, not to exceed
9 months, if-

(i) The requester proposes to submit
new or additional information and the
request demonstrates that-
(A) The requester made consistent

and diligent efforts to obtain such
information prior to submitting the final
request;

(B) The failure to obtain such
information was due to circumstances
beyond the control of the requester and

(C) Such information can be submitted
promptly or

(ii) The requester proposes to submit
minor corrective information and such
information can be submitted promptly,
or

(2) Make a written request of a
requester to submit additional
information by a certain date, not to
exceed 9 months, if such information is
necessary to issue a tentative decision
under § 124.62(a)(1).

All additional information submitted
under this paragraph which is timely
received, shall be considered part of the
original request.

(c) The otherwise applicable sections
of this Part apply to draft permits
incorporating section 301(h) variance,
except that because 301(h) permits may
only be issued by EPA, the terms
"Administrator or a person designated
by the Regional Administrator" shall be
substituted for the term "Director" as
appropriate.

(d) No permit subject to a 301(h)
variance shall be issued unless the
appropriate State officials have
concurred or waived concurrence
pursuant to § 124.54. In the case of a
permit issued to a requester in an
approved State, the State Director may:

(1) Revoke any existing permit as of
the effective date of the EPA-issued
permit subject to a 301(h) variance; and

(2) Co-sign the permit subject to the
301(h) variance, if the Director has
indicated an intent to do so in the
written concurrence

§ 124.66 Special procedures for decisions
on thermal variances under section 316(a).

(a] Except as provided in § 124.65, the
only issues connected with issuance of a
particular permit on which EPA will
make a final Agency decision before the
final permit is issued under §§ 124.15
and 124.00 are whether alternative
effluent limitations would be justified
under CWA section 316(a) and whether
cooling water intake structures will use
the best available technology under
section 316(b). Permit applicants who
wish an early decision on these issues
should request it and furnish supporting
reasons at the time their permit
applications are filed under § 122.53.
The Regional Administrator will then
decide whether or not to make an early
decision. If it is granted, both the early
decision on CWA section 316 (a) or (b)
issues and the grant of the balance of
the permit shall be considered permit
issuance under these regulations, and
shall be subject to the same
requirements of public notice and
comment and the same opportunity for
an evidentiary or panel hearing under
Subparts E or F.

(b) If the Regional Administrator, on
review of the administrative record,
determines that the information
necessary to decide whether or not the
CWA section 316(a) issue is not likely to
be available in time for a decision on
permit issuance, the Regional
Administrator may issue a permit under
§ 124.1p for a term up to 5 years. This
permit shall require achievement of the
effluent limitations initially proposed for
the thermal component of the discharge
no later than the date otherwise
required by law. However, the permit
shall also afford the permittee an
opportunity to file a demonstration
under CWA section 316(a) after
conducting such studies as are required
under 40 CFR Part 125, Subpart H. A
new discharger may not exceed the
thermal effluent limitation which is
initially proposed unless and until its
CWA section 316(a) variance request is
finally approved.

(c] Any proceeding held under
paragraph (a) of this section shall be
publicly noticed as required by § 124.10
and shall be conducted at a time
allowing the permittee to take necessary
measures to meet the final compliance
date in the event its request for
modification of thermal limits is denied.
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(d) Whenever the Regional
Administrator defers the decision under
CWA section 316(a), any decision under.
section 316(b) may be deferred.

Subpart E-Evldentlary Hearings for
EPA-Issued NPDES Permits and EPA-
Terminated RCRA Permits

§ 124.71 -Applicability.
(a) The regulations in this Subpart

govern all formal hearings conducted by
EPA under CWA section 402, except for
those conducted under Subpart F. They
also govern all evidentiary hearings
conducted under RCRA section 3008 in
connection with the termination of a.
RCRA permit. This includes termination
of interim status for failure to furnish
information needed to made a final
decision. A formal hearing is available
to challenge any NPDES permit issued
under § 124.15 except for a general
permit. Persons affected by a general
permit may not challenge the conditions
of a general permit as of right in further
agency proceedings. They may instead
either challenge the general permit in
court, or apply for an individual NPDES
permit under § 122.53 as authorized in
§ 122.59 and then request a formal

'hearing on the issuance or denial of an
individual permit. (The Regional
Administrator also has the discretion to
use the procedures of Subpart F for
general permits. See § 124.111.)

(b) In certain cases, evidentiary
hearings under this Subpart may also be -
held on the conditions of UIC permits, or
of RCRA permits which are being
issued, modified, or revoked and
reissued, rather than terminated or
suspended. This will occur when the
conditions of the UIC or RCRA permit in
question are closely linked with the

"conditions of an NPDES permit as to
which an evidentiary hearing has been
granted. See § 124.74(b)(2]. Any
interested person may challenge the
Regional Administrator's initial new
source determination by requesting an
evidentiary hearing under this Part. See
§ 122.66.,

(c) PSD permits may never be subject
to an evidentiary hearing under this
Subpart. Section 124.74(b)(2)(iv)
provides only for consolidation of PSD
permits with other permits subject to a
panel hearing under Subpart F.

§ 124.72 Definitions.
For the purposeof this Subpart, the

following definitions are applicable:
"Hearing Clerk" means The Hearing

Clerk, U.S. Environmental Protection'
Agency, 401 M Street, S.W.,
Washington, D.C. 20460. ,

"Judicial Officer" means a permanent
or temporary employee of the Agency

appointed as a Judicial Officer by the
Administrator under these regulations
and subject to-the following conditions:

(a) A Judicial Officer shall be a -..
licensed attorney. A Judicial Officer
shall not be employed in the Office of
Enforcement or the Office of Water and •
Waste Management, and shall not
participate in the consideration or -
decision of any case in which he or she
performed investigative or prosecutorial
functions, or which is factually related
to such a case. -

(b) The Administrator may delegate
any authority to act in an appeal of a
given case under this Subpart to'a
Judicial Officer who, in addition, may
perform other duties for EPA, provided
that the delegation shall not preclude a
Judicial Officer from referring any
motion or case to the Administrator
when the Judicial Officer decides such
action would be appropriate. The
Administrator, in deciding a case, may
consult with and assign the drafting of
preliminary findings of fact and
conclusions and/or a preliminary
decision to any Judicial Officer.

"Party" means the EPA trial staff
under § 124.78 and any person whose
request'for a hearing under § 124.74 or
whose request to be admitted as a party
or to intervene under § 124.79 or
§ 124.117 has been granted.

"Presiding Officer" for the purposes of
this Subpart means an Administrative
Law Judge appointed under 5 U.S.C.
3105 and designated to preside at the
hearing. Under Subpart F other persons
may also serve as hearing officers. See
§ 124.119.

"Regional Hearing Clerk" means an
employee of the Agency designated by a
Regional Administrator to establish a
repository for all books, records,
documents, and other materials relating
to -hearings under this Subpart.

§ 124.73 Filing and submission of
documents.

(a) All submissions authorized or
required to be filed with the Agency
under this Subpart shall be filed with
the Regional Hearing Clerk, unless
otherwise provided by regulation.
Submissions shall be considered filed on
the date on which they are mailed or
delivered in person to the Regional
Hearing Clerk.

(b) All submissions shall be signed by
the person making the submission, or by
an attorney or other- authorized agent or
representative.

(c)(1) All data and information
referred to or in any way relied upon in
any submission shall be included in full
and may not be incorporated by
reference, unless previously submitted
as part of the administrative record in

the same proceeding. This requirement
does not apply to State or Federal
statutes and regulations, judicial
decisions published In a national
reporter system, officially issued EPA
documents of general applicability, and
any other generally available reference
material which may be incorporated by
reference. Any party incorporating
materials by reference shall provide
copies upon request by the Regional
Administrator or the Presiding Officer.

(2) If any part of the material
submitted is in a foreignlanguage, It
shall be accompanied by an English
translation verified under oath to be
complete and accurate, together with the
name, address, and a brief statement of
the qualifications of the person making
the translation. Translations of literature
or other material in a foreign language
shall be accompanied by copies of the
original publication.

(3) Where relevant data or
information is contained in a document
also containing irrelevant matter, either
the irrelevant matter shall be deleted or
the relevant portions shall be indicated,

(4) Failure to comply with the
requirements of this section or any other
requirement in this Subpart may result
in the noncomplying portions of the
submission being excluded from
consideration. If the Regional
Administrator or the Presiding Officer,
on motion by any party or sua sponle,
determines that a submission fails to
meet any requirement of this Subpart,
the Regional Administrator or Presiding
Officer shall direct the Regional Hearing
Clerk to return the submission, together
with a reference to the applicable
regulations. A party whose materials
have been rejected has 14 days to
correct the errors and resubmit, unless
the Regional Administrator or the
Presiding Officer finds good cause to
allow a longer time.

(d) The filing of a submission shall not
mean or imply that it in fact meets all
applicable requirements or that it
contains reasonable grounds for the
action requested or that the dction
requested is in accordance with law.

(e) The original of all statements and
documents containing factual material,
data, or other information shall be
signed in ink and shall state the name,
address, and the representative capacity
of the person making the submission.

§ 124.74 Requests for evidentlary hearing.
(a) Within 30 days following the

service of notice of the Regional
Administrator's final permit decision
under § 124.15, any interested person
may submit a request to the Regional
Administrator under paragraph (b) of
this section for an evidentiary hearing to
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reconsider or contest that decision. If
such a request is submitted by a person
other than the permittee, the person
shall simultaneously serve a copy of the
request on the permittee.

(b)(1) In accordance with § 124.76,
such requests shall state each legal or
factual question alleged to be at issue,
and their relevance to the permit
decision, together with a designation of
the specific factual areas to be
adjudicated and the hearing time
estimated to be necessary for
adjudication. Information supporting the
request or other written documents
relied upon to support the request shall
be submitted as required by § 124.73
unless they are already part of the
administrative record required by
§ 124.18.

[Note.-This paragraph allows the
submission of requests for evidentiary
hearings even though both legal and factual
issues may be raised, or only legal issues
may be raised. In the latter case. because no
factual issues were raised, the Regional
Administrator would be required to deny the
request. However, on review of the denial the
Administrator is authorized by § 124.91(a)(1)
to review policy or legal conclusions of the
Regional Administrator. EPA is requiring an
appeal to the Administrator even of purely
legal issues involved in a permit decision to
ensure that the Administrator will have an
opportunity to review any permit before it
will be final and subject to judicial review.]

(2) Persons requesting an evidentiary
hearing on an NPDES permit under this
section may also request an evidentiary
hearing on a RCRA or UIC permit. PSD
permits may never be made part of an
evidentiary hearing under Subpart E.
This request is subject to all the
requirements of paragraph (b](1) of this
section and in addition will be granted
only if:

(i) Processing of the RCRA or UIC
permit at issue was consolidated with
the processing of the NPDES permit as
provided in § 124.4;

(ii) The standards for granting a
hearing on the NPDES permit are met;

(iii) The resolution of the NPDES
permit issues is likely to make necessary
or appropriate modification of the RCRA
or UIC permit; and

(iv) If a PSD permit is involved, a
permittee who is eligible for an
evidentiary hearing under Subpart E on
his or her NPDES permit requests that
the formal hearing be conducted under
the procedures of Subpart F and the
Regional Administrator finds that
consolidation is unlikely to delay final
permit issuance beyond the PSD one-
year statutory deadline.

(c) These requests shall also contain:
(1) The name, mailing address, and

telephone number of the person making
such request;

(2) A clear and concise factual
statement of the nature and scope of the
interest of the requester,

(3) The names and addresses of all
persons whom the requester represents;
and

(4) A statement by the requester that.
upon motion of any party granted by the
Presiding Officer, or upon order of the
Presiding Officer sua sponte without
cost or expense to any other party, the
requester shall make available to appear
and testify, the following:

(i) The requester;,
(ii) All persons represented by the

requester;, and
(iii) All officers, directors, employees,

consultants, and agents of the requester
and the persons represented by the
requester.

(5) Specific references to the
contested permit conditions, as well as
suggested revised or alternative permit
conditions (including permit denials)
which, in the judgment of the requester,
would be required to implement the
purposes and policies of the CWA.

(6) In the case of challenges to the
application of control or treatment
technologies Identified in the statement
of basis or fact sheet, identification of
the basis for the objection, and the
alternative technologies or combination
of technologies which the requester
believes are necessary to meet the
requirements of the CWA.

(7) Identification of the permit
obligations that are contested or are
inseverable from contested conditions
and should be stayed if the request is
granted by reference to the particular
contested conditions warranting the
stay.

(8] Hearing requests also may ask that
a formal hearing be held under the
procedures set forth in Subpart F. An
applicant may make such a request even
if the proceeding does not constitute
"initial licensing" as defined in
§ 124.111.

(d) If the Regional Administrator
grants an evidentiary hearing request, in
whole or in part, the Regional
Administrator shall identify the permit
conditions which have been contested
by the requester and for which the
evidentiary hearing has been granted.
Permit conditions which are not
contested or for which the Regional
Administrator has denied the hearing
request shall not be affected by, or
considered at, the evidentiary hearing.
The Regional Administrator shall
specify these conditions in writing in
accordance with § 124.60(c).

(e) The Regional Administrator must
grant or deny all requests for an
evidentiary hearing on a particular
permit All requests that are granted for

a particular permit shall be combined in
a single evidentiary hearing.

(0 The Regional Administrator (upon
notice to all persons who have already
submitted hearing requests) may extend
the time allowed for submitting hearing
requests under this section for good
cause.

§ 124.75 Decision on request for a
hearing.

(a)(1) Within 30 days following the
expiration of the time allowed by
§ 124.74 for submitting an evidentiary
hearing request, the Regional
Administrator shall decide the extent to
which. if at all, the request shall be
granted, provided that the request
conforms to the requirements of
§ 124.74, and sets forth material issues
of fact relevant to the issuance of the
permit.

(2) When an NPDES permit for which
a hearing request has been granted
constitutes "initial licensing" under
§ 124.111, the Regional Administrator
may elect to hold a formal hearing under
the procedures of Subpart F rather than
under the procedures of this Subpart
even if no person has requested that
Subpart F be applied. If the Regional
Administrator makes such a decision, he
or she shall issue a notice of hearing
under § 124.116. All subsequent
proceedings shall then be governed by
§ § 124.117 through 124.121, except that
any reference to a draft permit shall
mean the final permiL

(3) Whenever the Regional
Administrator grants a request made
under § 124.74(c)(8) for a formal hearing
under Subpart F on an NPDES permit
that does not constitute an initial license
under § 124.111, the Regional
Administrator shall issue a notice of
hearing under J 124.116 including a
statement that the permit will be
processed under the procedures of
Subpart F unless a written objection is
received within 30 days. If no valid
objection is received, the application
shall be processed in accordance with

§§ 124.117 through 124.121, except that
any reference to a draft permit shall
mean the final permit. If a valid
objection is received, this Subpart shall
be applied instead.

(b) If a request for a hearing is denied
in whole or in part. the Regional
Administrator shall briefly state the
reasons. That denial is subject to review
by the Administrator under § 12491.

§ 124.76 ObligatIon to submit evidence
and raise Issues before a final permit is
Issued.

No evidence shall be submitted by
any party to a hearing under this
Subpart that was not submitted to the
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administrative record required-by
§ 124.18 as part of thepreparation of
and comment on a draft permit, unless
good cause is shown for the failure to
submit it. No issues shall beTaised by
anyparty that were not submitted to the
administrative record required by
§ 124.18 as part of the preparation of
and comment on a draft permit unless
good cause is shown for the failure to
submit them. Good cause includes the
case where the party seeking to raise
the new issues or introduce new -
information shows that it could not
reasonably have ascertained the issues
or made the information available
within the time required by § 124.15; or
that it could not.have reasonably
anticipated the relevance-or materiality
of the information sought to be
introduced. Good cause exists for the
introduction of data available on
operation authorized under
§ 124.60[a)(2).

§ 124.77 Notice of bearing.
Public notice of the grant of an

evidentiary hearing regarding a permit
shall be given as provided in § 124.571b)
and by meailing a copy to all persons
who commented on the draft-permit,
testified at the :public hearing, or .
submitted a request for a hearing. Before
the issuance of the notice, the Regional
Administrator shall designate the
Agency trial staff and the members of
the decisional body [as defined in
§ 124.78).

§ 124.78 Exparte-communications. -

(a) For purposes of this section,-the
followingdefinitions shall apply:

f1) 'Agency trial staff" means those
Agency employees, whether temporary
or permanent, who have been -
designated by the Agency under § 124.77
or § 124.116 as available to investigate.

'litigate, and present the evidence."
arguments, and position of the Agency
in the evidentiary hearing or
nonadversary panel hearing.
Appearance as a witness does not
necessarily require a person to be
designated as a member of the Agency
trial staff;

(2) "Decisional body" means any
Agency employee who is or may
reasonably be expected to be involved
in the decisional process of the
proceeding including the Administrator,
Judicial Officer, Presiding Officer, the
Regional Administrator (if he or she
does not designate himself or herself as
a member of the Agency trial staff), and
any of their staff participating in the
decisional process. In the case of a non-
adversary panel hearing, the decisional
body shall also include the panel

members, whether or not permanently
employed by the Agency;

(3) "Exparte communication" means
any communication, -written or oral, 1,
relating to the merits of theproceeding
between the decisional body and an
interested person outside the Agency or
the Agency trial staff which was not
originally filed or statedin the
administrative record orin the hearing.
Exparte communications do not
include:'1 (i) Communications between Agency
employees other than between-the
Agency trial staff and the members of
the decisional body;

fii) Discussions between the
decisional body and either.

JAI Interested persons outside the
Agency, or

(B) The Agency trial staff, if all parties
have received prior written notice of the.
proposed communications and have
been given the opportunity to be present
and participate therein.

(4) "Interested person outside the
Agency" includes the permit applicant,
any person who filed written comments
in the proceeding, any person who
requested the hearing, any person who
requested to participate or intervene in
the bearing, any participant in the
hearing and any other interested person
not employed by the Agency at the time
of the communications, and any
attorney of record for those persons.

(b)(1) No interested person outside the
Agency or member of the Agency trial
staff shall make or knowingly cause to
be made to ary members of the
decisional body, an exparte
communication on the merits of the
proceedings.

(2) No member of the decisional body
shall make or knowingly cause to be
made to any interested person outside
the Agency or member of the Agency
trial staff, an exparte communication on
the merits of the proceedings.

(3) A member of the decisional body
who receives or who makes or who
knowingly causes to be made a
communication prohibited by this
subsection shall file with the Regional
-Hearing Clerk all written
communications or memoranda stating
the substance of all oral
communications together with all
written responses and memoranda
stating the substance of all oral
responses.

(c] Whenever any member of the
decisionmaking body receives an ex
parte communication knowingly made
or knowinglycaused to be made by a
party or representative of a party in
violation of this section, the person
presiding at the stage of the hearing then
in progress may, to the extent consistent

with justice and the policy of the CWA,
require the party to show cause why Its
claim or interest in the proceedings
should notbe dismissed, denied,
disregarded, or otherwise adversely
affected on account of such violation,

(d) The prohibitions of this section
begin to apply upon issuance of the
notice of the grant of a hearing under
§,124.77 or § 124.116. This prohibition
terminates at the date of final agency
action.

§ 124.79 Additional parties and issues.
(a) Any person may submit a request

to be admitted as a party within 15 days
after the date of mailing, publication, or
posting of notice of the grdnt of an
evidentiary hearing, whichever occurs
last. The Presiding Officer shall grant
requests that meet the requirements of
§§ 124.74 and 124.76.'

(b) After the expiration of the time
prescribed in paragraph'(a) of this
section any person may file a motion for
leave to intervene as a party. This
motion must meet the requirements of
§§ 124.74 and 124.76 and set forth the
grounds for the proposed intervention.
No factual or legal issues, besides those
raised by timely hearing requests, may
be proposed except for good cause. A
motion for leave to intervene must also
contain a verified statement showing
good cause for the failure to file a timely
request to be admitted as a party. The
Presiding Officer shall grant the motion
only upon an express finding on the
record that-

(1) Extraordinary circumstances
justify granting the motion;

(2) The intervener has consented to be
bound by:

(i) Prior written agreements and
stipulations by and between the existing
parties; and

(ii) All orders previously entered in
the proceedings; and

(3) Intervention willnot cause undue.
delay or prejudice the rights of the
existing parties.

§ 124.80 Filing and service.
(a) An original and one (1) copy of all

written submissions relating to an
evidentiary hearing filed after the notice
is published shall be filed with the
Regional Hearing Clerk.
- (b) The party filing any'submission
shall also serve a copy of each
submission upon the Presiding Officer
.and each party of record. Service shall
be by mail or personal delivery.

(c) Every submission shall be
accompanied by an acknowledgement
of service by the person served or a
certificate of service citing the date,
place, time, and manner of service and
the names of the persons served.
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(d) The Regional Hearing Clerk shall
maintain and furnish a list containing
the name, service address, and
telephone number of all parties and their
attorneys or duly authorized
representatives to any person upon
request.

§ 124.81 Assignment of Administrative
Law Judge.

No later than the date of mailing,
publication, or posting of the notice of a
grant of an evidentiary hearing,
whichever occurs last, the Regional
Administrator shall refer the proceeding
to the Chief Administrative Law judge
who shall assign an Administrative Law
Judge to serve as Presiding Officer for
the hearing.

§ 124.82 Consolidation and severance.
(a) The Administrator, Regional

Administrator, or Presiding Officer has
the discretion to consolidate, in whole
or in part, two or more proceedings to be
held under this Subpart, whenever it
appears that a joint hearing on any or all
of the matters in issue would expedite or
simplify consideration of the issues and
that no party would be prejudiced
thereby. Consolidation shall not affect
the right of any party to raise issues that
might have been raised had there been
no consolidation.

(b) If the Presiding Officer determines
consolidation is not conducive to an
expeditious, full, and fair hearing, any
party or issues may be severed and
heard in a separate proceeding.

§ 124.83 Prehearing conferences.
(a) The Presiding Officer, sua sponte,

or at the request of any party, may
direct the parties or their attorneys or
duly authorized representatives to
appear at a specified time and place for
one or more conferences before or
during a hearing, or to submit written
proposals or correspond for the purpose
of considering any of the matters set
forth in paragraph (c] of this section.

(b) The Presiding Officer shall allow a
reasonable period before the hearing
begins for the orderly completion of all
prehearing procedures and for the
submission and disposition of all
prehearing motions. Where the

" circumstances warrant, the Presiding
Officer may call a prehearing conference
to inquire into the use of available
procedures contemplated by the parties
and the time required for their
completion, to establish a schedule for
their completion, and to set a tentative
date for beginning the hearing.

(c] In conferences held, or in
suggestions submitted, under paragraph
(a) of this section, the following matters
may be considered:

(1) Simplification, clarification,
amplification, or limitation of the Issues.

(2) Admission of facts and of the
genuiness of documents, and
stipulations of facts.

(3) Objections to the introduction into
evidence at the hearing of any written
testimony, documents, papers, exhibits,
or other submissions proposed by a
party, except that the administrative
record required by § 124.19 shall be
received in evidence subject to the
provisions of § 124.85(d)(2). At any time
before the end of the hearing any party
may make, and the Presiding Officer
shall consider and rule upon, motions to
strike testimony or other evidence other
than the administrative record on the
grounds of relevance, competency, or
materiality.

(4) Matters subject to official notice
may be taken.

(5) Scheduling as many of the
following as are deemed necessary and
proper by the Presiding Officer.

(i) Submission of narrative statements
of position on each factual issue in
controversy,

(ii) Submission of written testimony
and documentary evidence (e.g.,
affidavits, data, studies, reports, and
any other type of written material) in
support of those statements; or

(iii) Requests by any party for the
production of additional documentation,
data, or other information relevant and
material to the facts in issue.

(6) Grouping participants with
substantially similar interests to
eliminate redundant evidence, motions,
and objections.

(7) Such other matters that may
expedite the hearing or aid in the
disposition of the matter.

(d) At a prehearing conference or at
some other reasonable time set by the
Presiding Officer, each party shall make
available to all other parties the names
of the expert and other witnesses it'
expects to call. At its discretion or at the
request of the Presiding Officer, a party
may include a brief narrative summary
of any witness's anticipated testimony.
Copies of any written testimony,
documents, papers, exhibits, or
materials which a party expects to
introduce into evidence, and the
administrative record required by
§ 124.18 shall be marked for
identification as ordered by the
Presiding Officer. Witnesses, proposed
written testimony, and other evidence
may be added or amended upon order of
the Presiding Officer for good cause
shown. Agency employees and
consultants shall be made available as
witnesses by the Agency to the same
extent that production of such witnesses

is required of other parties under
§ 124.74(c)(4). (See also § 124.85(b)(16).)

(e) The Presiding Officer shall prepare
a written prehearing order reciting the
actions taken at each prehearing
conference and setting forth the
schedule for the hearing, unless a
transcript has been taken and
accurately reflects these matters. The
order shall include a written statement
of the areas of factual agreement and
disagreement and of the methods and
procedures to be used in developing the
evidence and the respective duties of
the parties in connection therewith. This
order shall control the subsequent
course of the hearing unless modified by
the Presiding Officer for good cause
shown.

§ 124.84 Summary determination.
(a) Any party to an evidentiary

hearing may move with or without
supporting affidavits and briefs for a
summary determination in its favor
upon any of the issues being adjudicated
on the basis that there is no genuine
Issue of material fact for determination.
This motion shall be filed at least 45
days before the date set for the hearing,
except that upon good cause shown the
motion may be filed at any time before
the close of the hearing.

(b) Any other party may, within 30
days after service of the motion, file and
serve a response to it or a
countermotion for summary
determination. When a motion for
summary determination is made and
supported, a party opposing the motion
may not rest upon mere allegations or
denials but must show, by affidavit or
by other materials subject to
consideration by the Presiding Officer,
that there is a genuine issue of material
fact for determination at the hearing.

(c) Affidavits shall be made on
personal knowledge, shall set forth facts
that would be admissible in evidence,
and shall show affirmatively that the
affiant is competent to testify to the
matters stated therein.

(d) The Presiding Officer may set the
matter for oral argument and call for the
submission of proposed findings,
conclusions, briefs, or memoranda of
law. The Presiding Officer shall rule on
the motion not more than 30 days after
the date responses to the motion are
filed under paragraph (b) of this section.

(e) If all factual issues are decided by
summary determination, no hearing will
be held and the Presiding Officer shall
prepare an initial decision under
§ 124.89. If summary determination is
denied or if partial summary
determination is granted, the Presiding
Officer shall issue a memorandum
opinion and order, interlocutory in
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character, and the hearing will proceed
on the Temaining issues. Appeals from
interlocutory rulings are governed by
§ 124.90.

(f) Should it appear from the affidavits
of a party opposing a motion for
summary determination that he or she
cannot for reasons stated present, by
affidavit or otherwise, facts essential to
justify his or her opposition, the
Presiding Officer may deny the motion
or order a continuance to allow
additional affidavits or other
information to be obtained.or may make
such other order as is just and proper.

§ 124.85 Hearing procedure.
(a)(1) The permit applicant always

bears the burden of persuading the
Agency that a permit authorizing
pollutants to be discharged should be
issued and not denied. This burden does
not shift.

[Note.-n many cases the documents
contained in the administrative record, in
particular the fact sheet or statement of basis
and the response to comments, should
adequately discharge this burderL]
(2) The Agency has the burden of

going forward to present an affirmative
case in support of any challenged
condition of a final permit.

(3) Any hearing participant who, by
raising material issues of fact, contends:

(i) That particular conditions or
requirements in the permit are improper
or invalid, and who desires either:.

(A) The inclusion of new or different
conditions or requirements; or

(B) The deletion of those conditions or
requirements; or

(ii) That the denial or issuance of a
permit is otherwise improper or invalid,
shall have the burden of going forward
to present an affirmative case at the
conclusion of the Agency case oA the
challenged requirement.

(b) The Presiding Officer shall conduc
a fair and impartial hearing, take action
to avoid unnecqssary delay in the
disposition of the proceedings, and
maintain order. For these purposes, the
Presiding Officer may: '

(1) Arrange and issue notice of the
date, time, and place of hearings and,
conferences;

(2) Establish the methods and
procedures tobe used in the
development of the evidence;

(3) Prepare, after considering the
views of the participants, written
statements of areas of factual
disagreement among the participants;

(4) Hold conferences to settle,
simplify, determine, or strike any of the
issues in a hearing, or to consider other
matters that may facilitate the
expeditious disposition-of the hearing;

(5) Administer oaths and affirmations;

(6) Regulate the course of the hearing
and govern the conduct of participants;

(7) Examine witnesses;
(8) Identify and refer issues for

interlocutory decision under § 124.90;
(9) Rule on, admit, exclude, or limit

evidence;
(10) Establish the time for filing

motions, testimony, and other written
evidence, briefs, findings, and other
submissions;

(11) Rule on motions and other
procedural matters pending before him,
including but not limited to motions for
summary determination in accordance
with § 124.84;

(12) Order that the hearing be
conducted in stages whenever the
number of parties is large or the issues
are numerous and complex;

(13) Take any action not inconsistent
with the provisions of this Subpart for
the maintenance of order at the hearing
and for the expeditious, fair, and
impartial conduct of the proceeding;

(14) Provide for the testimony of
opposing witnesses to be heard
simultaneously or for such witnesses to
meet outside'the hearing to resolve or
isolate issues or conflicts;

(15) Order that trade secrets be
treated as confidential business
information in accordance with § 122.19
and 40 CFR Part 2; and

(16) Allow such cross-examination as
may be required for a full and true
disclosure of the facts. No cross-
examination shall be allowed on
questions of policy except to the extent
required to disclose the factual basis for
permit requirements, or on questions of
law, or regarding matters Isuch as the
validity of effluent limitations
guidelines) that are not subject to
challenge in an evidentary hearing. No
Agency witnesses shall be required to-

t testify or be made available for cross-
examination on such.matters. In
deciding whether or not to allow cross-
examination, the Presiding Officer shall
consider the likelihood of clarifying or
resolving a disputed issue of material
fact compared t' other available
methods. The party seeking cross-
examination has the burden of
demonstrating that this standard has
been met.

(c) All direct and rebuttal evidence at
an evidentiary hearing shall be
submitted in written form, unless, upon
motion and good cause shown, the
Presiding Officer determines that oral
presentation of the evidence on any
particular fact will materially assist in
the efficient identification and
clarification of the issues. Written
testimony shall be prepared in narrative
form.

(d)(1) The Presiding Officer shall
admit all relevant, competent, and
material evidence, except evidence that
is unduly repetitious. Evidence may be
received at any hearing even though
inadmissible under the rules of evidence
applicable to judicial proceedings. The
weight to be given evidence shall be
determined by its reliability and
probative value.

(2) The administrative record required
by § 124.18 shall be admitted and
received in evidence. Upon motion by
any party the Presiding Officei may
direct that a witness be provided to
sponsor a portion or portions of the
administrative record. The Presiding
Officer, upon finding that the standards
in § 124.85(b)(3) have been met, shall
direct the appropriate party to produce
the witness for cross-examination, If a
sponsoring witness cannot be provided,
the Presiding Officer may reduce the
weight accorded the appropriate portion
of the record.

[Note.-Receiving the administrative
record into evidence automatically serves
several purposes: (1) it documents the prior
course of the proceeding; (2) it provides a
record of the views of affected persons for
consideration by the agency decislonmaker
and (3) it provides factual material for use by
the decisionmaker.]

(3) Whenever any evidence or
testimony is excluded by the Presiding
Officer as inadmissible, all such
evidence or testimony existing In
written form shall remain a part of the
record as an offer of proof. The party
seeking the admission of oral testimony
'may make an offer of proof, by means of
a brief statement on the record
describing the testimony excluded.

(4) When.two or more parties have
substantially similar interests and
positions, the Presiding Officer may
limit the number of attorneys or other
party representatives who will be
permitted to cross-examine and to make
and argue motions and objections on
behalf of those parties. Attorneys may,
however, engage in cross-examination
relevant to matters not adequately
covered by previous cross-examination.

(5) Rulings of the Presiding Officer on
the admissibility of evidence or
testimony, the propriety of cross-
examination, and other procedural
matters shall appear in the record and
shall control further proceedings, unless
reversed as a result of an interlocutory
appeal taken under § 124.90.

(6] All objections shall be made
promptly or be deemed waived. Parties
shall be presumed to have taken
exception to an adverse ruling. No
objection shall be deemed waived by
further participation in the hearing.
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§ 124.86 Motions.
(a) Any party may file a motion

(including a motion to dismiss a
particular claim on a contested issue),
with the Presiding Officer on any matter
relating to the proceeding. All motions
shall be in writing and served as
provided in § 124.80 except those made
on the record during an oral hearing
before the Presiding Officer.

(b) Within 10 days after service of any
written motion, any part to the
proceeding may file a response to the
motion. The time for response may be
shortened to 3 days or extended for an
additional 10 days by the Presiding
Officer for good cause shown.

(c) Notwithstanding § 122.52, any
party may file with the Presiding Officer
a motion seeking to apply to the permit
any regulatory or statutory provision
issued or made available after the
issuance of the permit under § 124.15.
The Presiding Officer shall grant any
motion to apply a new statutory
provision unless he or she finds it
contrary to legislative intent. The
Presiding Officer may grant a motion to
apply a new regulatory requirement
when appropriate to carry out the
purpose of CWA, and when no party
would be unduly prejudiced thereby.

§ 124.87 Record of hearings.
(a) All orders issued by the Presiding

Officer, transcripts of oral hearings or
arguments, written statements of
position, written direct and rebuttal
testimony, and any other data, studies,
reports, documentation, information and
other written material of any kind
submitted in the proceeding shall be a
part of the hearing record and shall be
available to the public except as
provided in § 122.19, in the Office of the
Regional Hearing Clerk, as soon as it is
received in that office.

(b) Evidentiary hearings shall be
either stenographically reported
verbatim or tape recorded, and
thereupon transcribed. After the
hearing, the reporter shall certify and
file with the Regional Hearing Clerk-

(1) The original-of the transcript, and
(2) The exhibits received or offered

into evidence at the hearing.
(c) The Regional Hearing Clerk shall

promptly notify each of the parties of
the filing of the certified transcript of
proceedings. Any party who desires a
copy of the transcript of the hearing may
obtain a copy of the hearing transcript
from the Regional Hearing Clerk upon
payment of costs.

(d) The Presiding Officer shall allow
witnesses, parties, and their counsel an
opportunity to submit such written
proposed corrections of th& transcript of
any oral testimony taken at the hearing,

pointing out errors that may have been
made in transcribing the testimony, as
are required to make the transcript
conform to the testimony. Except in
unusual cases, no more than 30 days
shall be allowed for submitting such
corrections from the day a complete
transcript of the hearing becomes
available.

§ 124.88 Proposed findIn9s of fact and
conclusions; brief.

Within 45 days after the certified
transcript is fled, any party may file
with the Regional Hearing Clerk
proposed findings of fact and
conclusions of law and a brief in support
thereof. Briefs shall contain appropriate
references to the record. A copy of these
findings, conclusions, and brief shall be
served upon all the other parties and the
Presiding Officer. The Presiding Officer,
for good cause shown, may extend the
time for filing the proposed findings and
conclusions and/or the brief. The
Presiding Officer may allow reply briefs.

§ 124.89 Decisions.
(a) The Presiding Officer shall review

and evaluate the record, including the
proposed findings and conclusions, any
briefs filed by the parties, and any
interlocutory decisions under § 124.90
and shall issue and file his initial
decision with the Regional Hearing
Clerk. The Regional Hearing Clerk shall
immediately serve copies of the initial
decision upon all parties (or their
counsel of record) and the
Administrator.

(b) The initial decision of the
Presiding Officer shall automatically
become the final decision 30 days after
its service unless within that time:

(1) A party files a petition for review
by the Administrator pursuant to
§ 124.91; or

(2) The Administrator sua sponte files
a notice that he or she will review the
decision pursuant to § 124.91.

§ 124.90 Interlocutory appeal
(a) Except as provided in this section,

appeals to the Administrator may be
taken only under § 124.91. Appeals from
orders or rulings may be taken under
this section only if the Presiding Officer,
upon motion of a party, certifies those
orders or rulings to the Administrator
for appeal on the record. Requests to the
Presiding Officer for certification must
be filed in writing within 10 days of
service of notice of the order, ruling, or
decision and shall state briefly the
grounds relied on.

(b) The Presiding Officer may certify
an order or ruling for appeal to the
Administrator if:

(1) The order or ruling involves an
Important question on which there is
substantial ground for difference of
opinion, and

(2) Either.
(i) An immediate appeal of the order

or ruling will materially advance the
ultimate completion of the proceeding;
or

(ii) A review after the final order is
issued will be inadequate or ineffective.

(c) If the Administrator decides that
certification was improperly granted, he
or she shall decline to hear the appeal.
The Administrator shall accept or
decline all interlocutory appeals within
30 days of their submission; if the
Administrator takes no action within
that time, the appeal shall be
automatically dismissed. When the
Presiding Officer declines to certify an
order or ruling to the Administrator for
an interlocutory appeal, it may be
reviewed by the Administrator only
upon appeal from the initial decision of
the Presiding Officer, except when the
Administrator determines, upon motion
of a party and in exceptional
circumstances, that to delay review
would not be in the public interest Such
motion shall be made within 5 days
after receipt of notifloation that the
Presiding Officer has refused to certify
an order or ruling for interlocutory
appeal to the Administrator. Ordinarily,
the interlocutory appeal will be decided
on the basis of the submissions made to
the Presiding Officer. The Administrator
may, however, allow briefs and oral
argument.

(d) In exceptional circumstances, the
Presiding Officer may stay the
proceeding pending a decision by the
Administrator upon an order or ruling
certified by the Presiding Officer for an
interlocutory appeal, or upon the denial
of such certification by the Presiding
Officer.

(e) The failure to request an
interlocutory appeal shall not prevent
taking exception to an order or ruling in
an appeal under § 124.91.

§ 124.91 Appeal to the Administrator.
(a)(1) Within 30 days after service of

an initial decision, or a denial in whole
or in part of a request for an evidentiary
hearing, any party or requester, as the
case may be. may appeal any matter set
forth in the initial decision or denial, or
any adverse order or ruling to which the
party objected during the hearing, by
filing with the Administrator notice of
appeal and petition for review. The
petition shall include a statement of the
supporting reasons and, when
appropriate, a showing that the initial
decision contains:
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(i) A finding of fact or conclusion of
law which is clearly erroneous, or

(ii) An exercise of discretion or policy
which is important and which the
Administrator should review.

(2) Within 15 days after service of a
petition for review under paragraph
(a)(1) of this section, any other party to
the proceeding may file a responsive
petition.

(3) Policy decisions made or legal
conclusions drawn in the course of
denying a request for an evidentiary
hearing may be reviewed and changed
by the Administrator in an appeal under
this section.

(b) Within 30 days of an initial
decision or denial of a request foran
evidentiary hearing the Administrator
may, sua sponte, review such decision.
Within 7 days after the Administrator
has decided under this section to review
an initial decision or the denial of a
request for an evidentiary hearing,
notice of that decision shall be served
by mail upon all affected parties and the
Regional Administrator.

(c)(1) Within a reasonable time
following the filing of the petition for
review, the Administrator shall issue an
order either granting or denying the
petition for review. When the
Administrator grants a petition for
review or determines under paragraph
(b) of this section to review a decision,
the Administrator may notify the parties
that only certain issues shall be briefed.

(2) Upon granting a petition for
review, the Regional Hearing Clerk shall
promptly forward acopy of the record to
the Judicial Officer and shall retain a
complete duplicate copy of the record in
the Regional Office.

(d) Notwithstanding the grant of a
petition for review or a determination
under paragraph (b) of this section to
review a decision, the Administrator
may summarily affirm without opinion
an initial decision or the denial of a
request for an evidentiary hearing.

(e) A petition to the Administrator
under paragraph (a) of this section for
review of any initial decision or the
denial of an evidentiary hearing is,
under 5 U.S.C: § 704, a prerequisite to
the seeking of judicial review of the final
decision of the Agency.

(f) If a party timely files a petition for
review or if the Administrator sua
sponte orders review, then, for purposes
of judicial review, final Agency action
on an issue occurs as follows:

(1) If the Administrator denies review
or summarily affirms without opinion as
provided-in § 124.91(d), then the initial
decision or denial becomes the final
Agency action and occurs upon the
service of notice of the Administrator's
action.

(2] If the Administrator issues a
decision without remanding the
proceeding then the final permit,
redrafted as required by the
Administrator's original decision, shall
be reissued and served upon all parties
to the appeal.

(3) If the Administrator issues a
decision remanding the proceeding, then
final Agency action occurs upon
completion of the remanded proceeding,
including any appeals to the
Administrator from the results of the
remanded proceeding.

(g) The petitioner may file a brief in
support of the petition within 21 days
after the Administrator has granted a
petition for review. Any other party may
file a responsive brief within 21 days of
service of the petitioner's brief. The
petitioner then may file a reply brief
within 14 days of serviceof the
responsive brief. Any person may file an
amicus brief for the consideration of the
Administrator within the same time
periods that govern reply briefs. If the
Administrator determines, sua sponte, to
review an initial Regional
Administrator's decision or the denial of
a request for an evidentiary hearing, the
Administrator shall notify the parties of.
the schedule for filing briefs.

(i Review by the Administrator of an
initial decision or the denial of an
evidentiary hearing shall be limited to
the issues specified under paragraph (a)
of this section, except that after notice
to all parties, the Administrator may
raise and decide other matters which he
or she considers material on the basis of
the recoid.
Subpart F-Non-Adversary Panel
Procedures

§ 124.111 Applicability.
(a) Except as set forth in this Subpart,

this Subpart applies in lieu of, and to
complete exclusion of, Subparts A
through E in the following cases:

(1)(i) In any proceedings for the
issuance of any NPDES permit which
constitutes "initial licensing" under the
Administrative Procedure Act, when the
Regional Administrator elects to apply
this Subpart'and explicitly so states in
the public notice of the draft permit
under § 124.10 or in a supplemental
notice under § 124.14. If an NPDES draft
permit is processed under this Subpart,
any other draft'permits which have been
consolidated with the NPDES draft
permit under § 124.4 shall likewise be
processed-under this Subpart, except for
PSD permits when the Regional
Administrator makes a finding under ,
§ 124.4(e) that consolidation would be ,
likely to result in missing the one year

statutory deadline for issuing a final
PSD permit under the CAA.

(ii) "Initial licensing" includes both
the first decision on an NPDES permit
appliqd for by a discharger that has not
previously held one and the first
decision on any variance requested by a
discharger.

(iii) To the extent this Subpart is used
to process a request for a variance
Under CWA section 301(h), the term
"Adminstrator or a person designated
by the Administrator" shall be
substituted for the term "Regional
Administrator",

(2) In any proceeding for which a
hearing under this Subpart was granted
under § 124.75 following a request for a
formal hearing-under § 124.74. See
§§ 124.74(c)(8) and 124.75(a)(2).

(3) Whenever the Regional
Administrator determines as a matter of
discretion that the more formalized
mechanisms of this Subpart should be
used to process draft NPDES general
permits (for which evidentiary hearings
are unavailable under § 124.71), or draft
RCRA or draft UIC permits.

(b) EPA shall not apply these
procedures to a decision on a variance
where Subpart E proceedings are
simultaneously pending on the other
conditions of the permit. See § 124,04(b).

§ 124.112 Relation to other subparts.
The following provisions of SubparIs

A through E apply to proceedings under
this Subpart:

(a)(1) § § 124.1 through 124.10,
(2) § 124.14 "Reopening of comment'

period."
(3) § 124.16 "Stays of contested permit

conditions."
(4) § 124.20 "Computation of time."
(b)(1) § 124.41 "Definitions applicable

to PSD permits."
(2) § 124.42 "Additional procedures for

PSD permits affecting Class I Areas,"
(c)(1) §§ 124.51 through 124,50.
(2) § 124.57 (c) "Public notice,"
(3) §§ 124.58 through 124.60.
(d)(1) § 124.72 "Definitions," except

for the definition of "Presiding Officer,"
see § 124.119.

(2) § 124.73 "Filing."
(3) § 124.78 x parte

communications."
(4) § 124.80 "Filing and service."
(5) § 124.85(a) (Burden of proof),
(6) § 124.8 "Motions."
(7) § 124.87 "Record of hearings."
(8) § 124.90 "Interlocutory appeal."
(e) In the case of permits to which this

Subpart is made applicable after a final
permit has been issued under § 124.15,
either by the grant under § 124.75 of a
hearing request under § 124.74, or by
notice of supplemental proceedings

I I I
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under § 124.14, § § 124.13 and 124.76
shall also apply.

§ 124.113 Public notice of draft permits
and public comment period.

Public notice of a draft permit under
this Subpart shall be given as provided
in § § 124.10 and 124.57. At the discretion
of the Regional Administrator, the public
comment period specified in this notice
may include an opportunity for a public
hearing under § 124.12.

§ 124.114 Request for hearing.
(a) By the close of the comment period

under § 124.113, any person may request
the Regional Administrator to hold a
panel hearing on the draft permit by
submitting a written request containing
the following:

(1) A brief statement of the interest of
the person requesting the hearing;

(2) A statement of any objections to
the draft permit

(3) A statement of the issues which
such person proposes to raise for
consideration at the hearing, and

(4) Statements meeting the
requirements of § 124.74(cJ(1)-{5).

(b) Whenever (1) a written request
satisfying the requirements of paragraph
(a) of this section has been received and
presents genuine issues of material fact,
or (2) the Regional Administrator
determines sua sponte that a hearing
under this Subpart is necessary or
appropriate, the Regional Administrator
shall notify each person requesting the
hearing and the applicant, and shall
provide public notice under § 124.57(c).
If the Regional Administrator
determines that a request does not meet
the requirements of paragraph (a) of this
section or does not present genuine
issues of fact, the Regional
Administrator may deny the request for
the hearing and shall serve written
notice of that determination on all
persons requesting the hearing.

(c) The Regional Administrator may
also decide before a draft permit is
prepared under § 124.6 that a hearing
should be held under this section. In
such cases, the public notice of the draft
permit shall explicitly so state and shall
contain the information required by
§ 124.57(c). This notice may also provide
for a hearing under § 124.12 before a
hearing is conducted under this section.

§ 124.115 Effect of denial of or absence of
request for hearing.

If no request for a hearing is made
under § 124.114, or if all such request are
denied under that section, the Regional
Administrator shall then prepare a *
recommended decision under § 124.124.
Any person whose hearing request has
been denied may then appeal that

recommended decision to the
Administrator as provided in J 124.91.

§ 124.116 Notice of hearing.
(a) Upon granting a request for a

hearing under § 124.114 the Regional
Administrator shall promptly publish a
notice of the hearing as required under
§ 124.57(c). The mailed notice shall
include a statement which indicates
whether the Presiding Officer or the
Regional Administrator will issue the
Recommended decision. The mailed
notice shall also allow the participants
at least 30 days to submit written
comments as provided under § 124.118.

(b) The Regional Administrator may
also give notice of a hearing under this
section at the same time as notice of a
draft permit under § 124.113. In that case
the comment periods under §§ 124.113
and 124.118 shall be merged and held as
a single public comment period.

(c) The Regional Administrator may
also give notice of hearing under this
section in response to a hearing request
under § 124.74 as provided in § 124.75.

§ 124.117 Request to participate In
hearing.

(a) Persons desiring to participate in
any hearing noticed under this section,
shall file a request to participate with
the Regional Hearing Clerk before the
deadline set forth in the notice of the
grant of the hearing. Any person filing
such a request becomes a party to the
proceedings within the meaning of the
Administrative Procedure Act. The
request shall include:

(1) A brief statement of the interest of
the person in the proceeding;

(2) A brief outline of the points to be
addressed;

(3) An estimate of the time required;
and

(4) The requirements of § 124.74(c)(1}-
(5).

(5) If the request is submitted by an
organization, a nonbinding list of the
persons to take part in the presentation.

(b) As soon as practicable, but in no
event later than 2 weeks before the
scheduled date of the hearing, the
Presiding Officer shall make a hearing
schedule available to the public and
shall mail it to each person who
requested to participate in the hearing.

§ 124.118 Submisslon of written
comments on draft permit.

(a) No later than 30 days before the
scheduled start of the hearing (or such
other date as may be set forth in the
notice of hearing), each party shall file
all of its comments on the draft permit,
based on information in the
administrative record and any other
information which is or reasonably

could have been available to that party.
All comments shall include any
affidavits, studies, data, tests, or other
materials relied upon for making any
factual statements in the comments.

(b)(1) Written comments filed under
paragraph (a) of this section shall
constitute the bulk of the evidence
submitted at the hearing. Oral
statements at the hearing should be
brief and in the nature of argument.
They shall be restricted either to points
that could not have been made in
written comments, or to emphasize
points which are made in the comments,
but which the party believes can more
effectively be argued in the hearing
context.

(2) Notwithstanding the foregoing,
within two weeks prior to the deadline
specified in paragraph (a) of this section
for the filing of comments, any party
may move to submit all or part of its
comments orally at the hearing in lieu of
submitting written comments and the
Presiding Officer shall, within one week.
grant such motion if the Presiding
Officer finds that the party will be
prejudiced if required to submit the
comments in written form.

(c) Parties to any hearing may submit
written material in response to the
comments filed by other parties under
paragraph (a] of this section at the time
they appear at the panel stage of the
hearing under § 124.120.

§ 124.119 Presiding Officer.
(a)(1)(i) Before giving notice of a

hearing under this Subpart in a
proceeding involving an NpDES permit,
the Regional Administrator shall request
that the Chief Administrative Law Judge
assign an Administrative Law Judge as
the Presiding Officer. The Chief
Administrative Law Judge shall then
make the assignment.

(ii) If all parties to such a hearing
waive in writing their statutory right to
have an Administrative Law Judge
named as the Presiding Officer in a
hearing subject to this subparagraph the
Regional Administrator may name a
Presiding Officer under paragraph
(a)(2)(il) of this section.

(2) Before giving notice of a hearing
under this Subpart in a proceeding
which does not involve an NPDES
permit or a RCRA permit termination,
the Regional Administrator shall either:

(i) Request that the Chief
Administrative Law Judge assign an
Administrative Law Judge as the
Presiding Officer. The Chief
Administrative Law Judge may
thereupon make such an assignment if
he concludes that the other duties of his
office allow, or
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(ii) Name a lawyer permanently or
temporarily employed by the Agency
and without prior connection with the
proceeding to serve as Presiding Officer:

(iii) If the Chief Administrative Law
Judge declines to name an
Administrative Law Judge'as Presiding
Officer upon receiving a request under
subparagraph (2)(i) of this section, the
Regional Administrator shall name a
Presiding Officer under paragraph
(a)(2](ii) of this section.

(b) It shall be the duty of the Presiding
Officerto conduct a fair and impartial
hearing. The Presiding Officer shall have
the authority:

(1) Conferred by § 124.85(b)(1)-(15),
§ 124.83(b) and (c), and;

(2) To receive relevant evidence,
provided that all comments under
§ § 124.113 and 124.118, the record of the
panel hearing under § 124.120, and the
administrative record, as defined in
§ 124.9 or in § 124.18 as the case may be -
shall be received in evidence, and

(3) Either upon motion or sua sponte,
to change the date of the hearing under
§ 124.120, or to recess such a hearing
until a future date. In any such case the
notice required by § 124.10 shall be
given.

§ 124.120 Panel hearing.
(a) A Presiding Officer shall preside at

each hearing held under this Subpart.
An EPA panel shall also take part in the
hearing. The panel shall consist of three
or more EPA temporary or permanent
employees having special expertise or
responsibility in areas related to the
hearing issue, at least two or whom
shall not have taken part in writing the
draft permit. If 6ppropriate for the
evaluation of new or different issues
presented at the hearing, the panel
membership, at the discretion of the
Regional Administrator, may change or
may include persons not employed by
EPA.

(b) At the time of the hearing notice
under § 124.116, the Regional.
Administrator shall designate the
persons who shall serve as panel
members for the hearing and the
Regional Administrator shall file with
the Regional Hearing Clerk the name
and address of each person so
designated. The Regional Administrator
may also designate EPA employees who
will provide staff support to the panel
but who may or may not serve as panel
members. The designated persons shall
be subject to the exparte rules in
§ 124.78. The Regional Administrator
may also designate Agency trial staff as
defined in § 124.78 for the hearing..

(c) At any time before the close of the
hearing the Presiding Officer, after
consultation with the panel, may request

that any person having knowledge
concerning the issues raised in the
hearing and not then scheduled to
participate therein appear and testify at
the hearing.

(d) The panel members may question
any person participating in the panel'

'hearing. Cross-examination by persons
other than panel members shall not be
permitted at this stage of the proceeding
except when the Presiding'Officer
determines, after consultation with the
panel, that the cross-examination would
expedite consideration of the issues.
However, the parties may submit
written questions to the-Presiding
Officer for the Presiding Officer to ask
the participants, and the Presiding
Officer may, after consultation with the
panel, and at his or her sole discretion,
ask these questions.

(e) At any time before the close of the
hearing, any party may submit to the
Presiding Officer written questions
specifically directed to any person
appearing or testifying in the hearing.
-The Presiding Officer, after donsultation
with the panel may, at his sole
discretion, ask the written question so
submitted.

(f) Within 10 days after the close of
the hearing, any party shall submit such
additional written testimony, affidavits,
informatiori, or material as they consider
relevant or which the panel may
request. These additional submissions
shall be filed with the Regional Hearing
Clerk and shall be a part of the hearing
record.

§ 124.121 Opportunity for cross-
examination..

(a) Any party to a panel hearing may
submit a written request to cross-
examine any issue of material fact. The
motion shall be subnitted to the
Presiding Officer within 15 days after a
full transcript of the panel hearing is
filed with the Regional Hearing Clerk
and shall specify:

(1) The disputed issue(s) ofmaterial
fact.This shall include an explanation
of why the questions at issue are factual
rather than of an analytical or policy
nature, the extent to which they are in
dispute in light of the then-existing
,record, and the extent to which they are
material to the decision on the
application; and

(2] The person(s) to be cross-
examined, and an estimate of the time
necessary to conduct the cross-
examination. This shall include a
statement explaining how the cross-
examination will resolve the disputed
issues of material fact.

(b) After receipt of all motions for
cross-examination under paragraph (a)
of this section, the Presiding Officer,

after consultation with the hearing
panel, shall promptly issue an order
either granting or denying each request.
Orders granting requests for cross-
examination shall be served on all
parties and shall specify:

(1) The issues on which cross-
examination is granted;

(2) The persons to be cross-examined
on each issue;

(3) The persons allowed to conduct
cross-examination; ,

(4] Time limits for the examination of
witnesses by each cross-examiner; and

(5) The date, time, and place of the
supplementary hearing at which cross-
examination shall take place,

(c) In issuing this order, the Presiding
Officer may determine that two or more
parties have the same or similar
interests and that to prevent unduly,
repetitious cross-examination, they
should be required to choose a single
representative for purposes of cross-
examination. In that case, the order
shall simply assign time for cross-
examination without further Identifying
the representative. If the designated
parties fail to choose a single
representative, the Presiding Officer
may divide the assigned time among the
representatives or issue any other order
which justice may require.

(d) The Presiding Officer and, to the
extent possible, the members of the
hearing panel shall be present at the
supplementary hearing. During the
course of the hearing, the Presiding
Officer shall have authority to modify
any order issued under paragraph (b) of
this section. A record will be made
under § 124.87.

(e)(1) Nolater than the time set for
requesting cross-examination, a party
may request that alternative methods of
clarifying the record (such as the
submission of additional written
information) be used in lieu of or In
addition to cross-examination. The
Presiding Officer shall issue an order
granting or denying this request at the
time he or she issues (or would have
issued) an order granting or denying a
request for cross-examination, under
paragraph (b) of this section. If the
request for an alternative method Is
granted, the order shall specify the
alternative and any other relevant
information (such as the due date for
submitting written information).

(2) In passing on any request for
cross-examination submitted under
paragraph (a) of this section, the
Presiding Officer may, as a precondition
to ruling on the merits of the request,
require alternative means of clarifying
the record to be used whether or not a
request to do so has been made. The
party requesting cross-examination shall
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have one week to comment on the
results of using the alternative method.
After considering these comments the
Presiding Officer shall issue an order
granting or denying the request for
cross-examination.

(f) The provisions of § 124.85(d](2)
apply to proceedings under this Subpart.

124.122 Record for final permit
The record on which the final permit

shall be based in any proceeding under
this Subpart consists of:

(a) The administrative record
compiled under § § 124.9 or 124.18 as the
case may be;

(b) Any material submitted under
§ 124.78 relating to exparte contacts;

(c) All notices issued under § 124.113;
(d] All requests for hearings, and

rulings on those requests, received or
issued under § 124.114;

(e) Any notice of hearing issued under
§ 24.116;

(f) Any request to participate in the
hearing received under § 124.117;

(g) All comments submitted under
§ 124.118, any motions made under that
section and the rulings on them, and any
comments filed under § 124.113;

(h) The full transcript and other
material received into the record of the
panel hearing under § 124.120;

(i) Any motions for, or rulings on,
cross-examination filed or issued under
§ 124.121;

(j) Any motions for, orders for, and the
results of, any alternatives to cross-
examination under § 124.121; and

(k) The full transcript of any cross-
examination held.

§ 124.123 Filing of brief, proposed
findings of fact and conclusions of law and
proposed modified permiL

Unless otherwise ordered by the
Presiding Officer, each party may,
within 20 days after all requests for
cross-examination are denied or after a
transcript of the full hearing including
any cross-examination becomes
available, submit proposed findings of
fact;, conclusions regarding material
issues of law, fact, or discretion; a
proposed modified permit (if such
person is urging that the draft or final
permit be modified]; and a brief in
support thereof; together with references
to relevant pages of transcript and to
relevant exhibits. Within 10 days
thereafter each party may file a reply
brief concerning matters contained in
opposing briefs and containing
alternative findings of fact; conclusions
regarding material issues of law, fact, or
discretion; and a proposed modified
permit where appropriate. Oral
argument may be held at the discretion

of the Presiding Officer on motion of any
party or sua sponte.

§ 124.124 Recommended decision.
The person named to prepare the

decision shall, as soon as practicable
after the conclusion of the hearing,
evaluate the record of the hearing and
prepare and file a recommended
decision with the Regional Hearing
Clerk. That person may consult with,
and receive assistance from, any
member of the hearing panel in drafting
the recommended decision, and may
delegate the preparation of the
recommended decision to the panel or to
any member or members of it. This
decision shall contain findings of fact,
conclusions regarding all material issues
of law, and a recommendation as to
whether and in what respect the draft or
final permit should be modified. After
the recommended decision has been
filed, the Regional Hearing Clerk shall
serve a copy of that decision on each
party and upon the Administrator.

§ 124.125 Appeal from or review of
recommended decision.

(a)(1) Within 30 days after service of
the recommended decision, any party
may take exception to any matter set
forth in that decision or to any adverse
order or ruling of the Presiding Officer to
which that party objected, and may
appeal those exceptions to the
Administrator as provided in § 124.91,
except that references to "initial
decision" will mean recommended
decision under § 124.124.

§ 124.126 Final decision.
As soon as practicable after all appeal

proceedings have been completed, the
Administrator shall issue a final
decision. That final decision shall
include findings of fact; conclusions
regarding material issue of law, fact, or
discretion, as well as reasons therefore;
and a modified permit to the extent
appropriate. It may accept or reject all
or part of the recommended decision.
The Administrator may delegate some
or all of the work of preparing this
decision to a person or persons without
substantial prior connection with the
matter. The Administrator or his or her
designee may consult with the Presiding
Officer, members of the hearing panel,
or any other EPA employee other than
members of the Agency Trial Staff under
§ 124.78 in preparing the final decision.
The Hearing Clerk shall file a copy of
the decision on all parties.

§ 124.127 Final decision If there Is no
review.

If no party appeals a recommended
decision to the Administrator, and if the
Administrator does not elect to review

It, the recommended decision becomes
the final decision of the Agency upon
the expiration of the time for filing any
appeals.

§ 124.128 Delegation of authority; time
limitations.

(a) The Administrator may delegate to
a Judicial Officer any or all of his or her
authority under this Subpart.

(b) The failure of the Administrator,
Regional Administrator, or Presiding
Officer to do any act within the time
periods specified under this Part shall
not waive or diminish-any right, power,
or authority of the United States
Environmental Protection Agency.

(c) Upon a showing by any party that
it has been prejudiced by a failure of the
Administrator. Regional Administrator,
or Presiding Officer to do any act within
the time periods specified under this
Part the Administrator, Regional
Administrator, or Presiding Officer, as
the case may be, may grant that party
such relief of a procedural nature
(including extension of any time for
compliance or other action) as may be
appropriate.
Appendix A to Part 124-Guide to
Decisionmaking Under Part 2

This Appendix is designed to assist in
reading the procedural requirements set out
In Part 124. It consists of two flow charts.

Figure 1 diagrams the more conventional
sequence of procedures EPA expects to
follow in processing permits under this Part.
It outlines how a permit will be applied for,
how a draft permit will be prepared and
publicly noticed for comment, and how a
final permit will be issued under the
procedures in Subpart A.

This permit may then be appealed to the
Administrator, as specified both in Subpart A
(for RCRA. UIC. or PSD permits), or Subpart
E or F (for NPDES permits]. The first flow
chart also briefly outlines which permit
decisions are eligible for which types of
appeal

Part 124 also contains special "non-
adversary panel hearing" procedures based
on the "initial licensing" provisions of the
Administrative Procedure Act. These
procedures are set forth in Subpart F. In some
cases. EPA may only decide to make those
procedures applicable after it has gone
through the normal Subpart A procedures on
a draft permit. This process is also
diagrammed in Figure 1.

Figure 2 sets forth the general procedure to
be followed where these Subpart F
procedures have been made applicable to a
permit from the beginning.

Both flow charts outline a sequence of
events directed by arrows. The boxes set
forth elements of the permit process;, and the
diamonds indicate key decisionmaking points
in the permit process.

The charts are discussed in more detail
below.

33507



Federal Register /'Vol. 45, No. 98 / Monday, May 19, 1980 / Rules and Regulations

Figure 1-Con ventional EPA Permitting
Procedures

This chart outlines the procedures for
issuing permits whenever EPA does not make
use of the special "panel hearing" procedures
in Subpart F. The major'steps depicted on
this chart are as follows:

1. The permit process can begin in any one
of the following ways:

a. Normally, the process will begin when a
person applies for a permit under §§ 122.4
and 124.3.

b. In other cases, EPA may decide to take
action on its own initiative to change a
permit or to issue a general permit. This leads
directly to preparation of a draft permit under
§ 124.6.

c. In addition, the permittee or any
interested person (other than for PSD
permits) may request modification,
revocation and reissuance or termination of a
permit under §§ 122.15. 122.16 and 124.5.

Those requests can be handled in either of
two ways:

I. EPA may tentatively decide to grant the
request and issue a new draft permit for
public comment, either with or without
requiring a new application.

ii. If the request is denied, an informal
appeal to the Administrator is available.

2. The next major step in the permit
process is the preparation of a draft permit.
As the chart indicates, preparing a draft
permit also requires preparation of either a
statement of basis (§ 124.7), a fact sheet
(§ 124.8) or, compilation of an "administrative
record" (§ 124.9), and public notice (§ 124.10).

3. The next stage is the public comment
period (§ 124.11). A public hearing under'
§ 124.12 may-be requested before the close of
the public comment period.

EPA has the discretion to hold a public
hearing, even if there were no requests during
the public comment period. If EPA decides to
schedule one, the public comment period will
be extended through the close of the hearing.
EPA also has the discretion to conduct the-
public hearing under Subpart F panel
procedures. (See Figure 2.)

The regulations provide that all arguments
and factual materials that a person wishes
EPA to consider in connection with a
particular permit must be placed in the record
by the close of the public comment period
(§ 124.13).

4. Section 124.14 states that EPA. at any
time before issuing a final permit decision
may decide to either reopen or extend the
comment period, prepare a new draft permit
and begin the process again from that point,
or for RCRA and UIC permits, or for NPDES
permits that constitute "initial licensing", to
begin "panel hearing" proceedings under
Subpart F. These various results are shown
schematically.

5. The public coment period and any public
hearing will be followed by issuance of a
final permit decision (§ 124.15]. As the chart
shows, the final permit must be dccompanied
by a response to comments (§ 124.17) and be
based on the administrative record (§ 124.18).

6. After the final permit is issued, it may be
appealed to higher agency authority. The
exact form of the appeal depends on the type
of permit involved.

a.RCRA, UIC or PSD permits standing
alone will be appealed directly to the
Administrator under § 124.19.

b. NPDES permits which do not involve
"initial licensing" may be appealed in an
evidentiary hearing under Subpart E. The
regulations provide (§ 124.74) that if such a
hearing is granted for an NPDES permit and if
RCRA or UIC permits have been consolidated
with that permit under § 124.4 then closely
related conditions of those RCRA or UIC
permits may be reexamined in an evidentiary
hearing. PSD permits, however, may never be
reexamined in a Subpart E hearing. .

c. NPDES permits which do involve "initial
licensing" may be appealed in a panel
hearing under Subpart F. The regulations
provide that if such a hearing is granted for
an NPDES permit, consolidated RCRA, UIC,
or PSD permits may also be reexamined in
the same proceeding.

As discussed below, this is only one of
several ways the panel hearing procedures -

may, be used under these regulations.
7. This chart does not show EPA appeal

procedures in detail. Procedures for appeal to
the Administrator under § 124.19 are self-
explanatory; Subpart F procedures are
diagrammed in Figure 2; and Subpart E
procedures are basically the same that would
apply in any evidentiary hearing.

However, the chart at this stage does
reflect the provisions of § 124.60(b), which
allows EPA. even after a formal hearing has
begun, to "recycle" a permit back to the draft
permit stage at any time before that hearing
has resulted in an initial decision.

Figure 2-Non-Adversary Panel Procedures
This chart outlines the procedures for

processing permits under the special "panel
hearing" procedures of Subpart F. These
procedures were designed for making
decisions that involve "initial licensing"
NPDES permits. Those permits include the
first decisions on an NPDES permit applied
for by any discharger that has not previously
held one, and the first decision on any
statutory variance. In addition, these
procedures will be used for any RCRA. UIC,
or PSD permit which has been consolidated
with such an NPDES permit, and may be
used, if the Regional Administrator so
chooses, for the issuance of individual RCRA
or UIC permits. The steps depicted on this
chart are as follows:

1. Application for a permit. These
proceedings will generally begin with an
application, since NPDES initial licensing
always will begin with an application.

2. Preparation of a draft permit. This is
identical to the similar step in Figure 1.

3. Public comment period. This again is
identical to the similar step in Figure 1. The
Regional Administrator has the opportunity
to schedule an informal public hearing under
§ 124.12 during this period.

4. Requests for a panel hearing must be
received by the end of the public comment
period under § 124.113. See § 124.114. -

If a hearing request is denied, or if no
hearing requests are received, a
recommended decision will be issued based
on the comments received. The recommended
decision may then be appealed to the
Administrator. See-§ 124.115.

5. If a hearing is granted, notice of the
hearing will be published In accordance with
§ 124.116 and will be followed by a second
.comment period during which requests, to
participate and the bulk of the remaining"
evidence for the final decision will be
received (§§ 124.117 and 124.118).

The regulations also allow EPA to move
directly to this stage by scheduling a hearing
when the draft permit is prepared. In such
cases the comment period on the draft permit
under § 124.113 and the prehearing comment
period under'§ 124.110 would occur at the
same time. EPA anticipates that this will be
the more frequent practice when permits are
processed under panel procedures.

This is also a stage at which EPA can
switch from the conventional procedures
diagrammed in Figure I to the panel hearing
procedures. As the chart Indicates, EPA
would do this by scheduling a panel hearing
either through use of the "recycle" provision
in § 124.14 or in response to a request for a
formal hearing under § 124.74,

6. After the close of the comment period, a
panel hearing will be held under § 124.120,
followed by any cross-examination granted
under § 124.121. The recommended decision
will then be prepared (§ 124,124) and an
opportunity for appeal provided under
§ 124.125. A final decision will be Issued after
appeal proceedings, if any, are concluded.
BILLING CODE 6560-01-M
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2.40 CFR Part 125 is amended as
follows:

PART 125-CRITERIA AND-
STANDARDS FOR THE NATIONAL
POLLUTANT DISCHARGE
ELIMINATION SYSTEM

A. Section 125.2 is revised to read as
follows:

§ 125.2 Definitions.
For the purposes of this Part, any

reference to "the Act" shall mean the
Clean Water Act of 1977 (CWA). Unless
otherwise noted, the definitions in Parts
122, 123 and 124 apply to this Part

B. Section 125.3 is amended by:
1. Revising the introductory text of

paragraphs (a), (a)(2), (b)(1) and (b)(2),
and revising paragraph (c)(1).

2. Adding paragraphs (c)(4) and (g).

§ 125.3 Technology-based treatment
requirements in permits.

(a) General. Technology-based
treatment requirements under section
301(b) of the Act represent the minimum
level of control that must be imposed in
a permit issued under section 402 of the
Act. (See § § 122.60, 122.61 and 122.62 for
a discussion of additional or more
stringent effluent limitations and
conditions.) Permits shall contain the
following technology-based treatment
requirements in accordance with the
following statutory deadlines;

(2) For dischargers other than POTW's
except as provided in § 122.67(d),
effluent limitations requiring:

(b) Statutory variances and
extensions. (1) The following variances
from technology-based treatment
requirements are authorized by the Act
and may be applied for under . 122.53;

(2) The following extensions of
deadlines for compliance with
technology-based treatment
requirements are authorized by the Act
and may be applied for under § 122.53:
[* * ***
(c)***
(1) Application of EPA-promulgated

effluent limitations developed under
section 304 of the Act to dischargers by
category or subcategory. These effluent
limitations are not applicable to the
extent that they have been remanded or
withdrawn. However,)in the case of a
court remand, determinations
underlying effluent limitations shall be
binding in permit issuance proceedings
where those determinations are not
required to be reexamined by a court
remanding the regulations. In addition,
dischargers may seek fundamentally

different factors variances from these
effluent limitations under § 122.53 and
Subpart D of this ParL

(4) Limitations developed under
paragraph (c)(2) of this section may be
expressed, where appropriate, in terms
of toxicity (e.g., "The LC 50 for fat head
minnow of the effluent from outfall 001
shall be greater than 25%''), provided
that is shown that the limits reflect the -

appropriate requirements (foi example,
technology-based or water-quality-
based standards) of the Act.
* * * *r *

(g)(1) The Director may set a permit
limit for a conventional pollutant at a
level more stringent than the best
conventional pollution control
technology (BCT), or a limit for a
nonconventional pollutant which shall
not be subjedt to modification under
section 301 (c) or (g) of the Act where:

(i) Effluent limitations guidelines
specify the pollutant as an indicator for
a toxic pollutant, or

(ii)(A) The limitation reflects BAT-
level control of discharges of one or
more toxic pollutants which are present
in the waste stream, and a specific BAT
limitation upon the toxic pollutant(s) is
not feasible for economic or technical
reasons;

(B) The permit identifies which toxic
pollutants are intended to be controlled
by use of the limitation; and

(C) The fact sheet required by § 124.56
sets forth the basis for the limitation,
including a finding that compliance with
the limitation will result in BAT-level
control of the-toxic pollutant discharges
identified in paragraph (g)(1)[ii)(B) of
this section, and a finding that it would
be economically or technically '
infeasible to directly limit the toxic
pollutant(s). "

(2) The Director may set a permit limit
for a conventional pollutant at a level
more stringent than BCT when:

(i) Effluent limitations guidelines
specify the pollutant as an indicator for
a hazardous substance, orI (ii)(A) The limitation reflects BAT-
level control of discharges (or an
appropriate level determined under
section 301(c) or (g) of the Act) of one or
more hazardous substance(s) which are
present in the waste stream, and a
specific BAT (or other appropriate)
limitation upon the hazardous
substance(s) is not feasible for economic
or technical reasons;

(B) The permit identifies which
hazardous substances are intended to
be controlled by use of the limitation;
and

(C) The fact sheet required by § 124.56
sets forth the basis for the limitation,

including a finding that compliance with
the limitations will result in BAT-level
(or other appropriate level) control of
the hazardous substances discharges
identified in paragraph (g)(2)(ii)(B) of
this section, and,a finding that It would
beeconomically or technically
infeasible to directly limit the hazardous
substance(s).

(iii) Hazardous substances which are
also toxic pollutants are subject to
paragraph (g)(1) of this section.

(3) The Director may not set a more
stringent limit under the preceding
paragraphs if the method of treatment
required to comply with the limit differs
from that which would be required if the
toxic pollutant(s) or hazardous
substance(s) controlled by the limit
were limited directly.

(4) Toxic pollutants idintified under
paragraph (g)(1) of this section remain
subject to the requirements of
§122.61(a)(1) (notification of Increased
discharges of toxic pollutants above
levels reported in the application form).

C. Section 125.30 is amended by
revising paragraph (b) to read as
follows:

§ 125.30 Purpose and scope.

(b) In establishing national limits, EPA
takes into account all the information It
can collect, develop and solicit
regarding the factors listed in sections
304(b), 304(g) and 307(b) of the Act. In
some cases, however, data which could
affect these national limits as they apply
to a particular discharge may not be
available or may not be considered
during their development. As a result, It
may be necessary on a case-by-case
basis to adjust the national limits, and
make them either more or less stringent
as they apply to certain dischargers
within an industrial category or
subcategory. This will only be done If
data specific to that discharger indicates
it presents factors fundamentally
different from those considered by EPA
in developing the limit at issue. Any
interested person believing that factors
relating to a discharger's facilities,
equipment, processes or other facilities
related to the discharger are
fundamentally different from the factors
considered during development of the
national limits may request a
fundamentally different factors variance
under § 122.53 (i)(1). In addition, such a
variance may be proposed by the
Director in the draft permit.

D. Section 125.72 is amended by
revising paragraph (f) to read as follows:

§ 125.72 Early screening of applications
for section 316(a) variances.
*k * *I * *
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(f) If an applicant desires a ruling on a
section 316(a) application before the
ruling on any other necessary permit
terms and conditions, (as provided by
§ 124.65], it shall so request upon filing
its application under paragraph (a) of
this section. This request shall be
granted or denied at the discretion of the
Director.

[Note.-At the expiration of the permit, any
discharger holding a section 316(a) variance
should be prepared to support the
continuation of the variance with studies
based on the discharger's actual operation
experience.]

E. Section 125.92 is revised to read as
follows:

§ 125.92 Requests for permit modification
and Issuance under section 301(i)(1) of the
Act.

Any owner or operator of a publicly
owned treatment works (POTW) that
requires construction to achieve
limitations under sections 301(b)(1)(B) or
301(b)(1)(C) of the Act may request %
modification or issuance of a permit
extending the date for compliance with
these limitations in accordance with the
provisions of § 122.530j).

F. Section 125.95 is revised to read as
follows:

§ 125.95 Requests for permit modification
or issuance under section 3010)(2) of the
Act.

Any owner or operator of a point
source other than a POTW that will not
achieve the requirements of sections
301(b)(1)(A] and 301(b)(1)(C) of the Act
because it was scheduled to discharge
into a POTW that is presently unable to
accept the discharge without
construction, may request modification
or issuance of a permit extending the
date of compliance with these
limitations in accordance with the
provisions of § 122.53(i).

G. Section 125.104 is amended by
revising paragraph (c) to read as
follows:

§ 125.104 Best management practices
programs.

(c)(1) The BMP program must be
clearly described and submitted as part
of the permit application. An application
which does not contain a BMP program
shall be considered incomplete. Upon
receipt of the application, the Director
shall approve or modify the program in
accordance with the requirements of
this Subpart. The BMP program as
approved or modified shall be included
in the draft permit (§ 124.6). The BMP
program shall be subject to the
applicable permit issuance requirements
of Part 124, resulting in the incorporation

of the program (including any
modifications of the program resulting
from the permit issuance procedures)
into the final permit.

(2) Proposed modifications to the BMP
program which affect the discharger's
permit obligations shall be submitted to
the Director for approval. If the Director
approves the proposed BMP program
modification, the permit shall be
modified in accordance with § 122.15,
provided that the Director may waive
the requirements for public notice and
opportunity for hearing on such
modification if he or she determines that
the modification is not significant. The
BMP program, or modification thereof,
shall be fully implemented as soon as
possible but not later than one year after
permit issuance, modification, or
revocation and reissuance unless the
Director specifies a later date in the
permit.

[Note.-A later date may be specified In
the permit, for example, to enable
coordinated preparation of the BMP program
required under these regulations and the
SPCC plan required under 40 CFR Part 151 or
to allow for the completion of construction
projects 'elated to the facility's BMP or SPCC
program.]

[FR Doc. a0-1431
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 122, 123, 124, and 125
[FRL-i453-41

Consolidated Permit Application
Forms for EPA Programs
AGENCY: Environmental Protection
Agency.
ACTION: Publication of consolidated
permit application forms.

SUMMARY: Elsewhere in today's Federal
Register, EPA has published final
consolidated regulations for several
permit programs adminstered by the
Agency. As part of its consolidation of
permit programs, EPA is also developinE
a set of consolidated application forms
for several of its permit programs. •

The complete set of consolidated
application forms will consist of a brief
general form requesting information
common to all the consolidated permit
programs. (including an identification of
the facility and a general description of
the various pathways by which the
facility releases pollutants to the
environment) and several supplemental
program-specific forms. Several of these
forms, drafts of which were published
for public comment on June 14, 1979 (44
FR 34346), are now available for use and
are published in this notice. These are:

Form 1-the general form for all
applicants.

Form 2b-a supplemental form for
concentrated animal feeding operations
and aquatic animal production facilities
applying for National Pollutant
Discharge Elimination System (NPDES)
permits under the Clean Water Act.

Form 2c-a supplemental form for
existing industrial dischargers applying
for NPDES permits.

Form 3-a supplemental form for
hazardous waste management facilities
applying for hazardous waste treatment,
storage, or disposal permits under the
Resource Conservation and Recovery
Act.

Additional forms will be developed in
the future, as explained in the
Supplementary Information section
below.

The consolidated application forms
have been designed for use by
applicants for EPA permits. States with
EPA-a~proved permit programs may
adopt the EPA format in developing
their own forms, or they may develop
forms which differ from EPA's, provided
that their forms require submission of
the information required by 40 CFR Part
122 of the consolidated permit
regulations. EPA encourages States to
consolidate their application forms in a

manner which will, like EPA's
consolidated form, provide complete
summaries of facilities' total releases of
pollutants to the environment.

The Supplementary Information
below discusses extensively the NPDES
permitting strategy and related
reguiations, as well as the application
fbrns. Drafts of the forms and proposed
regulations and discussion of the
permitting strategy were published
together in Part IIl of the June 14, 179
Federal Register (44 FR 34346). Today,
the final regulations are published as

* part of the consolidated regulations.
However, the regulations relating to the
application requirements and permitting
strategy are discussed here rather than
in the preamble to the consolidated
regulations to again allow a unified,
detailed discussion of the future
direction of the NPDES program.
DATES: Forms 1, 2b, 2c, and 3 must be
used in accordance with the following
schedule:

1. New concentrated animal feeding
operations and aquatic animal
production facilities applying to EPA for
NPDES permits must submit Forms 1
(EPA Form 3510-1, OMB No. 158-RO175)
and 2b [EPA Form 3510-2b, OMB No,

* 158-RO174). EPA Form 7550-7 (OMB No.
158-RO103) will be superseded. Any
existing facility applying for a new
permit must submit Forms 1 and 2b,
unless its permit expires on or before
November 30,1980 and it has already
submitted EPA Form 7550-7. See 40 CFR
122.53(c) (published elsewhere in
today's Federal Register) for information
on deadlines for submission.

2.. Any existing industrial -
(manufacturing, commercial, mining or
silvicultural) facility applying to EPA for
an NPDES permit must submit Forms 1
and 2c (EPA Form 3510-2c, OMB No.
158-RO173], unless its permit expires on,
or before November 30, 1980 and it has
already submitted EPA Forms 7550-8,
7550-9 or 7550-23. Forms 7550-8, -9, and
-23 are superseded for all such
dischargers applying after May 19, 1980.
However, they must still be used by
NPDES new sources and new
dischargers until Form 2d-is made
available. See 40 CFR 122.53(c) for
information on deadlines for
submission.

3. Hazardous waste management
facilities must submit Forms 1 and 3
(EPA Form 3510-3, OMB No. 158-
S80004) to EPA no later than 180 days

* after promulgation of 40 CFR Part 261.
(These facilities must also submit brief
notification forms to EPA no later than

. 90 days after promulgation of 40 CFR
Part 261., See 45 FR 12746, February 26,
1980.)

FOR FURTHER INFORMATION CONTACT:
1. Forms 1, 2b, and 2c: Fanny Knox or
Dov Weitman, Permits Division (EN-
336), Environmental Protection Agency,
401 M Street SW, Washington, D.C.
20460 (202) 426-,7010.

2. Form 3: Art Glazer or Allen Pearce,
Office of Solid Waste (WH-563),
Environmental Protection Agency, 401 M
Street SW, Washington, D. C. 20400
(202) 755-9150.
SUPPLEMENTARY INFORMATION:

Contents of this Preamble:
I. Overview of Consolidated Application

Forms
II. General Application Requirements for

All Permit Programs: § 122.4 and Form
1

IMl. NPDES Forms 2b arid 2c and Related
NPDES Regulations

A. Introduction
1. Overview of this Preamble Discussion
2. Use of a Single Form for all Existing

Industrial Dischargers
B. Strategy for Issuing Permits to Control

Discharges of Toxic Pollutants
1. General Approach to Permit Writing
2. New Regulations to Insure the Control

of Toxic Pollutants
a. Summary of Requirements
i. Requirement to Control all Significant

Discharges of Toxic Pollutants
through Permit Limits: § 122.62(e)

ii. Regulation of Toxic Pollutants not
Limited in Permits

(A) Notification of Increased Discharges
of Toxic Pollutants: § 122.61(a)

[B) Modification of Permit to Control
Increased Discharges of Toxic
Pollutants: § 122.15(a)(5)(viii)-(x)

b. Discussion of Changes from Proposed
Requirements

3. Toxicity-based Limits: § 125.3(c)[4)
4. Indicator Limits to Control Toxic

Pollutants or Hazardous Substances:
§125.3[g)

C. NPDES Application Requirements for
Concentrated Animal Feeding
Operations and Aquatic Animal
Production Facilities: § 122.53(e) and
Form 2b

D. NPDES Application Requirements for
Existing Industrial Dischargers.
§ 122.53(d) and Form 2c

1. General Discussion of Requirements:
Public Availability of Information

2. Required Analyses and Estimates of
Pollutant Discharges

a. Toxic Pollutants: § 122.53(d](7)(1i) and
(v) and item V-C

b. Other Pollutants
i. Required Analyses: § 122.53(d](7)(i)

and itpam V-A
ii. Required Reporting of Presence or

Absence and, if Present, Required
Analyses: § 122.53(d)(7)(iii) and item
V-B -

iii. Required Reporting of Presence or
absence of Asbestos and Hazardous

I I
33516



Federal Register / Vol. 45, No. 98 / Monday, May 19, 1980 / Rules and Regulations

Substances: § 122.53(d)(7)(iv) and item
V-D

c. General Concerns in Sampling,
Analysis and Reporting of Testing
Results

i. Sampling Requirements
ii. Reporting of Analytical Testing

Results
(A) Detection Limits
(B) Miscellaneous
d. Response to Comments Advocating

Biological Monitoring for NPDES
Permit Applications

3. Other Application-Requirements
a. Outfall Location: § 122.53(d)(1) and

item I
b. Flows, Sources of Pollution and

Treatment Technologies:
§ 122.53(d)(2)-(4) and item II

c. Maximum Production: § 122.53(d)(5)
and item Il

d. Currently Required Construction,
Upgrading or Operation of Waste
Treatment Equipment: § 122.53(d)(6)
and item IV

e. Potential Discharges of Toxic
Pollutants

i. Toxic Pollutants Used or Produced by
the Applicant. § 122.53(d)(9) and item
VI-A

ii. Predicted Potential Increases in
Discharges of Pollutants:
§ 122.53(d)(10) and item VI-B and C

f. Results of Previous Biomonitoring:
§ 122.53(d)(11) and item VII

g. Laboratory Conducting Analyses:
§ 122.53(d)(12) and item vm

h. Other Information Required by the
Director on a Case-by-Case Basis:
§ 122.53(d)(13)

4. Proposed Application Requirements
Deleted from the Final Regulations
and Form

a. Optional Reporting of Discharges of
Hazardous Substances

b. Submission of Data on Additional
Pollutants

c. Ancillary Activities which May Result
in Discharges of Toxic Pollutants or
Hazardous Substances-Best
Management Practices Programs

E. Monitoring Requirements
1. Chemical Monitoring
2. Biological Monitoring
F. Economic and Resource Impacts
1. Unit Costs of Sampling and Analysis
2. Unit Reporting Costs
3. Total Incremental Costs
4. Economic Impact Upon Selected

Industries
5. Impact Upon Independent Laboratory

Capacity
6. Small Business Exemption
a. General
b. Coal Mines
IV. Part A of Hazardous Waste

Application Requirements: § 122.24
and Form 3

I. OVERVIEW OF CONSOLIDATED
APPLICATION FORMS

Today EPA is publishing in final form
the first major regulatory products of Its
permits consolidation efforts. These
products, which were proposed on June
14,1979 (44 FR 34244 and 44 FR 34346),
are consolidated permit regulations and
a consolidated set of permit application
forms.

The consolidated permit regulations
are designed to promote consistency in
several of EPA's established and newly-
developed permit programs. The
regulations are promulgated as 40 CFR
Parts 122-124 elsewhere in today's
Federal Register. They apply to five
permit programs:

(1) The Hazardous Waste permit
program under section 3005 of the
Resource Conservation and Recovery
Act (RCRA);

(2] The Underground Injection Control
(UIC) permit program under Part C of
the Safe Drinking Water Act (SDWA);

(3] The National Pollutant Discharge
Elimination System (NPDES) permit
program under section 402 of the Clean
Water Act (CWA];

(4) The Dredged or Fill Material
permit program under section 404 of
CWA; and

(5) The Prevention of Significant
Deterioration (PSD) permit program
under Part C of the Clean Air Act
(CAA].

The EPA consolidated application
forms will be used by applicants for
EPA-issued permits under the above
permit programs. However, since EPA
does not issue any permits under the
dredged or fill material program, it is not
developing a form for that program.
(These permits are issued by the U.S.
Army Corps of Engineers and by States
approved by EPA.)

The consolidated application forms
will, when complete, consist of the
following:

Form 1-General Information (all
permits).

Form 2-Discharges to Surface Water
(NPDES permits).

a. Publicly Owned Treatment Works.
b. Concentrated Animal Feeding

Operations and Aquatic Animal
Production Facilities.

c. Existing Manufacturing,
Commercial, Mining and Silvicultural
Operations.

d. New Manufacturing. Commercial,
Mining and Silvicultural Operations.

Form 3-Hazardous Waste
Information Summary (RCRA permits).

Form 4-Underground Injection of
Fluids (UIC permits).

Form 5-Air Emissions In or near
Attainment Areas (PSD permits).

The above organization differs slightly
from that set out in the June 14 notice. In
that notice, EPA proposed to combine
all application requirements for
proposed facilities into a single form.
Upon reconsideration, EPA has
determined that, apart from the common
elements consolidated in Form 1, the
informational needs of the various
programs differ significantly for
proposed sources as well as existing
sources. Thus it makes sense to keep
them separate, as outlined above.

This notice contains Forms 1, 2b, 2c.
and 3. which must be used as set forth
above under "Dates." As mentioned in
the June 14 preamble at page 34347. EPA
had hoped to publish drafts of Forms Za,
2d (proposed Form 5], and 5 in
December 1979. Forms 2a and 2d have
been delayed somewhat due to the need
to concentrate Agency resources on
finalizing Forms 1, 2b, 2c, and 3, and on
promulgating final consolidated
regulations. Development of Form 5 has
been delayed as a result of Alabama
Powerv. Costle (D.C. Cir., 1979], which
required EPA to substantially revise
several major aspects of the PSD
program regulations. EPA currently
anticipates that drafts of Forms 2a. 2d.
and 4 will be published in June 1980. The
date for publication of a draft of Form 5
is currently uncertain. Applicants for
PSD permits should contact their local
EPA Regional offices for information on
how to apply for PSD permits pending
availability of Form 5.

The set of consolidated application
forms are required to be used only for
applications to EPA. Where approved
States have permit-issuing authority,
they may use their own forms. These
forms must, however, require at least
the information required by the
application requirements contained in 40
CFR Part 122. In addition, States may
require information beyond that
required by EPA. EPA encourages States
to consolidate their programs and forms
and hopes that the EPA consolidated
application forms will provide a useful
model to the States.

Or course, States may choose to use
EPA's forms. EPA has in the past
provided NPDES forms to States wishing
to use EPA forms. This practice will
continue in the future for all of the
consolidated permit application forms.

States may be able to consolidate
State permit application forms for
permit programs other than those
covered by EPA's consolidated forms.
such as State dredged or fill material
application forms. Combination of forms
for PSD and nonattainment permit
applications under Parts C and D of the
Clean Air Act might prove particularly
useful.
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One commenter suggested that EPA
require States to use the same form as
EPA. This suggestion has not been
adopted, because-States are allowed by'
the applicable laws to have more
stringent application requirements than
EPA. In addition, EPA sees no
compelling need to require a unifdrm
application form in all States-nclusion
of uniform minimum application
requirements in 40 CFR Part 122,
coupled with EPA approval of State
program forms under 40 CFR 123.4[d),
will provide sufficient uniformity to
meet program needs.

EPA was pleased to receive generally
favorable comments from the public on
the concept of consolidating the
application forms. As Citizens for a
Better Environment pointed out, this
consolidation will not only reduce
paperwork but will also provide a
"concise and clear record of the ultimate
fate of all of the pollutants generated by
a facility, whether these pollutants are
discharged to air, water or land." States
were also supportive of EPA's effort.

Some industry commenters did,
however, express two major concerns,
although in general they did not object
to the concept of consolidating
application forms.

The first concern expressed by
industry was an extension of the general
concerns raised about the consolidated
permits regulations: that application and
permit requirements of one program
should not be applied to another
program and that application procedures
under one program should iot be
allowed to delay procedures under
another program. EPA agrees that
consolidation should not affect
substantive requirements of applicable
law and that consolidated procedures
should be used to expedite rather than
delay permit issuance. The preamble to
Parts 122 and 124 of the consolidated
regulations discusses these issues in
detail. The important point is that
different program-specific application'
forms (e.g., Forms 2c and 3) may be
submitted separately and, if necessary
to avoid delay, processed separately.

The second concern expressed by
commenters from several industries
(particularly farming and coal mining,
but also oil and gas producing, steam
electric generating, and rementland
concrete industries) was that industry-
specific forms should be developed for -
each industry, resulting in simplification
for applicants. EPA agrees that
deVelopment of industry-specific forms
may be useful in certain situations,
although administrative resource
constraints enerally prelude such
developmentfor each regulated .
industry, EPA has been able to take

steps to develop specific requirements
for the farming and coal mining
industries. EPA has separated
agricultural and aquatic operations from
all other dischargers of pollutants by
developing Form 2b. Similarly, EPA is
working with the Department of the
Interior's Office ofSurface Mihing to
develop a consistent set of specific
application requirements for the coal
mining industry (see section III.F.6.b of
this preamble; see also 44 FR 55322,
September 25,1979).

II. GENERAL APPLICATION
REQUIREMENTS FOR ALL PERMIT
PROGRAMS: § 122.4 AND FORM I

Form I of the consolidated application
forms requires identification of the
applicant and general information
showing the various pathways by which
the facility releases pollutants to the
environment. This information is used
by the applicant to dietermine what
permits are needed by the facility and
which supplemental forms must be
submitted in addition to Form 1. Most of
the requirements of Form 1 also appear
in § 122.4 of the consolidated
regulations.

The June 14 draft of Form 1 has been
changed in some minorrespects in the
final version. In addition, the
instructions have been shortened and
clarified by deleting reptitious
information and making appropriate
editorial changes. The instructions have
also been amended to reflect program
changes in the final consolidated fand
other program) regulations and to reflect
the changes in the PSD program required
by Alabama Power v. CostIe.

Divergent philosophical viewpoints
were expressed in comments by
industry and environmental groups.
Several industry commenters referring
'to Items II (draft-item I) and XI (draft
item X] questioned EPA's -authority to
require information not directly related
to the applied-for permits. Item II
requires a facility applying for a permit
under one program to state whether or
not it engages in any activity regulated
under any of the other consolidated EPA
permit programs. Item XI requires
submission of a map showing the
various types of wastes which the
facility releases to the environment and
the various ways those wastes are
released. For example, a facility needing
an NPDES permit must also state
whether it treats, stores or disposes of
hazardous waste and, if so, must show
on a map where it does so.

Environmentalists argued to the
contrary that Form 1 should require
much more detailed information

- showing-the movement of all waste
stream components in an induistrial'

process, from the introduction of raw
materials through processing to ultimata
release.

EPA has concluded, after considering
both the industrial and environmental
arguments, that the middle course which
it adopted in draft Form I should be
retained as the most suitable one for the

.form's purposes. EPA believes that
responsible environmental management
requires a unified examination of a
facility's total residual waste stream. In
recent years, the interrelation of various
environmental programs has become
increasingly clear. See, for example,
section 1006 of RCRA, requiring EPA to
integrate all provisions of RCRA, for
purposes of administration and
enforcement, with the appropriate
provisions of the Clean Air Act, Clean
Water Act, Safe Drinking Water Act,
and certain other environmental laws
administered by EPA.

EPA is responding to this need
through its consolidated permit
regulations and through its consolidated
application forms, particularly Form 1,
Because the burden on a facility to list
and to indicate on a map its releases of
pollutants to the environment Is
minimal, the environmental benefit of
providing this information is not
countervailed by a substantial burden
on industry.

However, because of the differing
informational needs of the various
consolidated programs, the detailed
information desired by the
environmental commenters Is not
required by Form 1. Rather, any detailed

.information required to make permit
issuance decisions under a particular
program should be requested in that
program's supplemental form. Form 1
thus functions as a "road map," leading
the'applicant to the detailed
informational requirements relevant to
its operation.

Specific items on Form I which were
of interest to commenters are discussed
below:

Item I [item II in the June 14 draft of
Form 1]: EPA has renamed the "Facility
ID Number," it will now be referred to
as "EPA ID Number." In response to
comments (particularly from farmers
and oil and gas producers) that Dunn
and Bradstreet (DUNS) numbers have
not been assigned to certain facilities
and are difficult to obtain, EPA has
decided to provide DUNS numbers to
facilities before they fill out their
applications. In many instances, the ID
number (which will be obtained by EPA
from Dunn and Bradstreet where none
has existed previously) will be on a
preprinted label mailed to the applicant
which-contains items I, Il (facility
name), V (facility mailing address], and

33518



Federal Register / Vol. 45, No. 98 / Monday, May 19, 1980 / Rules and Regulations

VI (facility location). In other instances,
EPA will indicate the ID number on the
outside of the envelope used to mail the
application form to the applicant.

Item II (item I in the June 14 draft): A
third column has been added to this
item, as requested by some commenters,
for applicants to indicate which
supplemental forms are being submitted
in addition to Form 1. EPA has also
adopted a comment requesting that the
instructions state that a facility which
answers yes to a question but which
already has a permit covering that

"activity need not file a new application,
unless the applicant is filing for a permit
renewaL Some commenters correctly
noted that question E was overly broad.
Questions E through H have been
redrafted to clarify that only information
related to the facility seeking a permit is
requested and not, for example,
information concerning hazardous waste
disposed of by the same owner or
operator at a different facility in a
distant location.

Item IV: Two environmental
commenters requested that each
applicant be required to list a telephone
number at which a technically
competent person could be reached 24
hours a day. EPA believes this is
unnecessary. It is true that the
Hazardous Waste Permit Program
appropriately requires each facility that
treats, stores or disposes of hazardous
waste to have an emergency coordinator
present or on call [40 CFR Part 264).
However, different people are likely to
function as emergency coordinators at
different times; thus the identification of
a single person or phone number in the
application is likely to becothe obsolete
soon after the application is filed. In the
event of an emergeny needing
immediate attention by the permittee
during non-business hours, high-level
officials of the permitted facility may
generally be contacted immediately
without difficulty. Moreover, the
National Responses Center may be
reached 24 hours a day at 800-424-8802
to respond to emergencies requiring
immiediate assistance or advice.

Item VII: Several commenters
requested clarification concerning SIC
codes. The purposes of requesting SIC
codes are: (1) to provide permit writers
with an additional means of checking
whether wastes or pollutants listed on a
supplemental form include all of those
which the applicant might be expected
to release; (2) to provide one means for
NPDES and PSD permit writers to
determine whether a particular industry
guideline or standard applies; and (3) to
provide a data base to assist EPA in
correlating industrial subcategories

(indicated in Item VII) to types of
wastes or pollutants being released to
the environment (indicated in Item 11).
EPA recognizes that determining SIC
codes is an imprecise exercise and
requires simply that each applicant use
its best judgment to list at most four SIC
codes, in order of priority, which most
accurately define goods (final or
intermediate) and services created or
produced by the applicant. Applicants
needing assistance in answering the
question are now directed by the
instructions, as suggested by ohe
commenter, to contact their EPA
Regional offices.

Two commenters noted that off-site
hazardous waste management facilities
have no specific SIC code; in such cases,
SIC code 9999 ("nonclassifiable
establishments") would apply. The
number 9999, together with the
applicant's responses to item I, Question
E and item XII will indicate that the
facility is an off-site HWM facility.

Item VIIL Commenters correctly noted
that facilities may be operated and
applications may be submitted by
persons who are not owners. Form 1
now presumes that the applicant is the
operator of the facility. It should be
noted that 40 CFR 122.6, which applies
to the NPDES, Hazardous Waste and
UIC programs, provides: "Where a
facility or activity is owned by one
person but is operated by another
person, it is the operator's duty to obtain
a permit." An additional question has
been added to determine whether the
operator/applicant is also the owner of
the facility.

Item IX: A new item asks whether the
facility is located on Indian lands. The
significance of this question is
jurisdictional; see 40 CFR 123.1(f) and
the accompanying preamble discussion.
A reference in draft item VIII-C to
Indian lands was deleted, since that
item is designed to identify the status of
the operator, not of the land itself.

Item X (draft item IX): One commenter
questioned the need for more than one
permit number per facility. EPA does
intend in the future to use a common
number for each permit issued to a
particular facility (except for a one-letter
prefix indicating under which program
the permit has been issued). However,
existing NPDES and PSD permits as well
as future permits under "other" permit
programs, necessitate provision in the
form for insertion of permit numbers.

A few commenters objected to this
item and suggested that only Federal
permits or only permits relevant to the
one applied for be required. However,
EPA believes that identification of the
various environmental permits issued to
the facility will promote cooperation

among various agencies and offices in
regulating the facility and will ultimately
benefit the facility as well.

Item XI (draft item X): Several
commenters objected to the requirement
that the map extend at least one mile
beyond the facility boundaries.
However, this requirement has been
retained, since the disposal or discharge
of wastes is likely to pollute the
adjacent environment through such
means as surface or ground water
movement.

Several other commenters correctly
noted that U.S. Geological Service
topographic maps at appropriate scale
are unavailable for certain regions of the
United States. The instrudtion to this
item have therefore been modified to
allow the use of a plat map or other
appropriate map where an appropriately
sized topographic map is unavailable.

Several commenters suggested that
applicants not be required to show
certain items on the map (e.g., rivers
which do not receive any discharge, and
rivers, wells and springs uphill of a
facility). EPA notes, however, that these
features are often relevant to an
understanding of the geological and
hydrological consequences of a
discharge or disposal at the site.
Futhermore, most of this information is
generally indicated on U.S.G.S. maps
and requires no work by applicants.

Several commenters (particularly oil
and gas producers) correctly pointed out
that an instruction to this item was
overly broad in requiring identification
on a map of all wells contained within
one mile of the facility's property
boundaries. The requirement is now
limited to drinking water wells
identified in the public record or
otherwise known to the applicant.

Some commenters suggested further
that the map should only show such
wells within mile of the facility. EPA
has accepted this suggestion. In light of
the slow movement of groundwater, this
information should be sufficient to
prevent well contamination in cases
where the groundwater becomes
contaminated through faulty waste
disposal or other practices.

Item XIII (draft item XII): See 40 CFR
122.6 and the accompanying preamble.
published elsewhere in today's Federal
Register, for a discussion of certification
and signatory requirements.

Several environmental commenters
requested that latitude and longitude
information be required on Form 1. EPA
has decided to require this information
on appropriate program-specific forms.
Forms 2c and 3, published today, require
this information. By using the program-
specific forms to require latitude and
longitude, EPA obtains more precise

I II I I I
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coordinates when wastewater
dischargers and hazardous waste
disposal facilities are several miles
apart.

IlI. NPDES FORMS 2b AND 2c AND
RELATED NPDES REGULATIONS
A. Introduction

1. Overview of This Preamble
Discussion

The NPDES regulations on application
requirements for existing industrial
discharger and the new EPA application
form fop those dischargers (Form 2c)
have been developed primarily to help
implement the Agency's strategy for, the
control of discharges of toxic pollutants
designated under section 307(a) of the
Clean Water Act in the next round of
permit reissuances. Because the
application requirements and permitting
strategy are closely related, the
application form and regulations were
published together as Part III of the June
14, 1979 Federal Register (44 FR 34393).
The proposed regulations and draft
Form 2c were prefaced by a lengthy
preamble, which explained the context
in which the NPDES application and
related requirements were developed.
The discussion covered the fieed for a
case-by-case determination of limits in
the absence of effluent limitations
guidelines, the use of limits on toxicity
and indicator parameters, the
requirement to analyze for the 129 toxic
pollutants, the purpose of applicationA
based limits,-some suggested monitoring
schemes to be required by permits, and
the economic and resource impacts of
the reporting requirements.

The regulations which were proposed
in Part III of the June 14, 1979 Federal
Register are published in final form
elsewhere in today's Federal Register as
part of EPA's consolidated permit
program regulations. This is being done
so that all program regulations may be
read in one place. However, this
preamble, rather than the preamble to
those regulations, will discuss the topics
and regulations relating to the NPDES
application requirements and permitting
strategy to explain the final regulations
in a unified manner and to respond to
comments received on the proposal.

The following regulations which are
promulgated as part of the consolidated
permit regulations are discussed in this
preamble instead of in the preamble to
the consolidated permit regulations:

1. § 122.53(d): Application
requirements for existing industrial
dischargers (paralleling Form 2c).

2. § 122.53(e): Application
requirements for concentrated animal
feeding operations and aquatic animal

production facilities (paralleling Form
2b].

3. § 122.61(a): Application-based
notification requirements for toxic
pollutants.

4. § 122.15(a)(5)(viii)-(x): Modification
of permits to address toxic pollutant
discharges not anticipated in
applications or permits.

5. § 122.62(e): Requirement to set case-
by-case limits to control significant
discharges of toxic pollutants.

6. § 125.3(c)(4]: Toxicity-based limits.
7. § 125.3(g): Indicator limits.

2. Use of a Single Form for all Existing
Industrial Dischargers

Some commenters expressed concern
that existing Short Forms C and D for"
simple discharges are not being replaced
by new short forms; rather Form 2c must
be used. The reason is that determining
"simple" discharges is complex, given
the new emphasis on toxic pollutants.
Many factors wouldbe relevant in
determining "simplicity," such as size of
flow, toxicity of discharge, and type of
operations producing discharges.
Factors relevant to the need to respond
to one application requirement may not
be relevant to another. For example,
although flow was used as a criterion
for determining who must fill out Short
Forms C and D, the new form requires a
primary industry discharger with a small
flow to test for toxic pollutants, while a
secondary industry discharger with a
large flow may not need to do so.

EPA has simplified Form 2c and
clarified the instructions to assist
applicants in completing the form
rapidly. Some of the more burdensome
requirements will immediately be
understood not to apply to simple non-
toxic discharges and therefore may be
marked Not Applicable. For example,
any secondary industry discharger
which does not discharge any toxic
pollutants or hazardous substances'need
not test for pollutants-in item V-C, list
toxic pollutants in item VI-A or
hazardous substances in item V-D, or
predict future increases of toxic
pollutant discharges in item VI-B and C.
Similarly, many of the remaining
questions also apply only to certain
applicants. Item II-C applies only to
applicants'with intermittent or seasonal
discharges. Item III applies only to
applicants whose discharges are
covered by effluent guidelines. Item IV
applies only to applicants subject to
waste treatment construction schedules.
Item VII applies only to applicants who
have conducted biological monitoring
tests.

A few commenters suggested that
Form 2c require only minimal
information, with the permit writer able

to go back to the applicant to ask for
any additional information. However,
this would impose too great a burden on
the permit writer. It also would result In
the imposition of unequal burdens on
similar applicants.

B. Strategy and Regulations for Issuing
Permits To Control Discharges of Toxic
Pollutants

1. General Approach to Permit Writing
The 1977 Amendments to the Clean

Water Act placed a new emphasis on
the control of toxic pollutants In the
NPDES program. EPA is implementing
the Amendments by developing effluent
limitations guidelines, water quality
criteria, and test methods for these
pollutants. EPA will soon begin applying
the new statutory and regulatory
standards to specific dischargers,
through the issuance of NPDES permits
requiring dischargers to control toxic
pollutants in accordance with limits
reflecting the best available technology
economically achievable (BAT), as soon
as possible but no later than the
statutory deadline of July 1,1984.

The new permit writing strategy will
be an ektension of that used in Issuing
first-round NPDES permits. As before,
permits must contain limitations
reflecting the most stringent of
technology-based, water quality-based,
or other standards required by CWA
(such as criteria for ocean discharges
under section 403 and toxic standards or
prohibitions under section 307(a)). For
most organic toxic pollutants, however,
numerical State water quality standards
generally will not have been set by the
time that the next round of permits are
reissued. (Permits are issued for
maximum terms of five years as
required by CWA, and permits may not
be reopened solely to incorporate new
State water quality standards unless
requested by the permittee.) Thus
technology-based limitations will
generally be the chief standard for
setting permit limits on most toxic
pollutants during the next round of
permit reissuance.

The rules for setting technology-based
limitations are set forth in 40 CFR 125.3
Technology-based limitations are
generally established on the basis of
effluent limitations guidelines

.promulgated under section 304 of CWA.
As in the past, permit writers must set
limits on a case-by-case basis under
section 402(a)(1) of CWA to control
discharges which are not covered by
effluent guidelines. This will occur in

.two types of situations: (1) when new
BAT effluent guidelines addressing toxic
pollutants in the applicant's industrial
category have not been promulgated or

I I
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have been withdrawn or remanded; or
(2) when the applicant has certain
discharges which are not covered by an
otherwise applicable guideline.

The Agency has been developing new
effluent limitations guidelines for toxic
pollutants in accordance with the NRDC
Settlement Agreement (Natural
Resources Defense Council, 8 E.R.C.
2120 (D.D.C. 1976). modified 12 E.R.C.
1833 (D.D.C. 1979)) and with the 1977
Amendments to the Clean Water AcL
To focus EPA's resources on the more
widespread and significant toxics
problems, Paragraph 8 of the NRDC
Settlement Agreement allows the
Agency to exclude certain categories of
industries and certain types of
pollutants from coverage under national
effluent guideline regulations. For
example, pollutants which have been
found at only one or two plants in an
industrial category need not be included
in the guidelines for that category, and
pollutants which are in general [though
not always) adequately controlled by
guideline limitations on other pollutants
need not be explicitly limited in
guidelines.

As recognized in Paragraph 8 of the
NRDC Settlement Agreement and
demonstrated in EPA and State
experience in issuing NPDES permits,
even if a discharger's category is
covered by promulgated effluent
limitations guidelines, the discharger
may be discharging pollutants not
adequately covered by those guidelines.
A major feature of the Agency's NPDES
permittting strategy is the development
of ways to identify and address
situations in which significant
discharges of toxics are not covered by
guidelines and thus must be controlled
on a case-by-case basis.

Permit writers will use several sources
of information to determine appropriate
BAT limits in the absence of guidelines.
These sources include development
documents for effluent guidelines in
draft or final versions, a treatability
manual prepared by EPA, and any other
information available to the permit
writer (including information provided
by the permit applicant]. The treatability
manual is a five-volume compilation of
historical data on the levels of
reductions of toxic pollutants achievable
by various types of treatment equipment
or methods, together with associated
costs. The manual is being developed
with the participation of several EPA
offices, including the Effluent Guidelines
Division. Thus, the information it
contains should be consistent with that
used to develop proposed effluent
limitations guidelines. The manual will
be continually updated to reflect any

new or newly discovered data on
technologies and associated costs.

It would be inappropriate to ,
promulgate the treatability manual as a
regulation, as requested by several
commenters, because the manual
contains no requirements. Rather, it
compiles and summarizes historical
data; it does not state conclusions based
on the data. Futhermore, EPA expects to
continually update the manual to
incorporate new or newly-discovered
data. Any rulemaking proceeding would
thus be endless.

EPA plans to publish a Federal
Register notice announcing availability
of the treatability manual in June 1980.
Comments are welcome and will. where
appropriate, be incorporated into future
editions of the manual. More important,
EPA emphasizes that the manual is not
a binding document (unlike, for
example, a promulgated effluent
limitations guideline) but is merely one
source of relevant information. The
permit writer's case-by-case
development of permit limits, based on
information contained in the manual or
elsewhere, remains subject to challenge
under the appropriate procedures of 40
CFR Part 124.

EPA agrees with several commenters
who advocated national uniformity of
permit limitations for similar discharges.
Promulgated effluent guidelines will
guarantee uniformity for commonly-
occurring discharges. Even when plant-
specific discharges require
individualized permit limits, the manual
and other guidance developed by EPA
should further promote national
consistency. Of course, the very
existence of plant-specific discharges
implies a need to set permit limits for
such plants which differ from those set
for other plants within the same
industrial category.
2. New Regulations To Insure the
Control of Discharges of Toxic
Pollutants

a. Summary of Requirements. Today's
regulations provide that permit writers
must set permit limits to control all
significant discharges of toxic
pollutants. Such a requirement is
already implicit in section 301(b) of the
Clean Water Act. However, today's
regulations specify certain steps to see
that this is done. The approach is two-
fold, as follows:

(i) Requirement To Control all
Significant Discharges of Toxic
Pollutants Through Permit Limits:
§ 122.62(e). Significant discharges of
toxic pollutants must be limited in the
permit either directly or through the use
of limits on other parameters which
assure control of the toxic pollutants.

"Significant" pollutants are defined to
include:

@ Pollutants reported in the permit
application at levels exceeding the level
which the permit writer determines
could be achieved by BAT; or

* Pollutants used or manufactured or
expected to be used or manufactured as
intermediate or final products or
byproducts.

The fact sheet for each permit (see 40
CFR 124.56) must explain how the
permit limits comply with this
requirement.

(ii) Regulation of Toxic Pollutants Not
Limited in Permits. All non-"significant"
pollutants (i.e., those considered not
likely to be discharged above BAT
levels based upon the levels reported in
the application or upon expected use or
manufacture at the facility] need not be
specifically controlled in the permit
(although the permit writer retains
authority to do so under § 125.3]. This
will allow permitting authorities to focus
their resources on significant discharges
of toxic pollutants. To prevent future
significant discharges of non-limited
pollutants, two regulatory requirements
have been established:

(A) Notification of Increased Discharges
of Toxic Pollutants: § 22.61(a)

A permittee must notify the permitting
authority as soon as it becomes aware
that:

* Some activity has occurred or will
occur to cause it to discharge a toxic
pollutant at more than the greatest of
100 jig/1 (or 500 pg/i for 24
dinitrophenol and 2-methyl-4,6-
dinitrophenol, 200 pgfl for acrolein and
acrylonitrile, and 1 mg/1 for antimony)
or 5 times the maximum concentration
reported for that pollutant in the permit
application (or a different notification
level established by the Director); or

*It has been begun or will begin to
use or manufacture a toxic pollutant as
an intermediate or final product or
byproduct.

(B) Modification of Permit to Control
Increased Discharges of Toxic
Pollutants: 6 122.15(a)(5)(viii)-(x).

The permit may be modified to control
a toxic pollutant when:

* The permittee discharges or expects
to discharge the pollutant at a level
higher than can be achieved by BAT; or

* The permittee begins or expects to
begin to use the pollutant or to
manufacture it as an intermediate or
final product or byproduct.

In developing the concept of
significance for determining when
permit limits should be set for toxic
pollutants, when notification should be
required, and when permits may be
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modified, EPA considered commenters'
suggestion that toxicity be used as a
criterion. EPA hasnot accepted the
suggestion; all pollutants listed as toxic
under section 307(a) of the Clean Water
Act must be controlled by BAT. The
concept of significance is used only to
determine which pollutants are likely to
be discharged at levels greater than
achievable by BAT and thus must be
limited in the permit. An assessment of
toxicity does not pertain to this
determination. ,
'-b. Discussion of Changes from
ProposedRequirements. This section
discusses the proposed "application-
based limits" reguliation (proposed
§ 122.68(a)), its deletion from the final
regulation in response to comments, and
the Agency's rethinking which led to the
regulations discussed, in section (a)
above.

In the June 14 proposal, EPA did not
provide guidance on when toxic
pollutants should be limited. While the
preamble noted that "significant" toxics
should be limited in permits, the
proposed regulations did not contain the
specific requirements promulgated today
in § 122.62(e). On the other hand, the
regulations and preamble focused upon-,
the control of all present and future
discharges not specifically limited
through effluent guidelines or by setting
case-by-case limits. The Agency
proposed in § 122.68(a) a stringent
approach of application-based limits:
the discharge of any pollutant would
have been limited to 5 times (or a higher
multiplier if a certain showing could be
made by a permit applicant the level
reported in the application (or to 5 times
the pollutant's detection limit, if a zero
discharge was reported, unless the
pollutant was limited directly.

The proposed application-based limit
was intended to serve two purposes.
First, it would have assured some -
control over significant discharges
identified in the permit application
which were for any reason not
otherwise controlled in the permit.
Second, it would have assured control of
future significant discharges of
pollutants which were discharged at
insignificant levels at the time of the
permit application and thus v ere not
specifically limited in the permit.

Commenters almost unanimously
criticized proposed § 122.68(a), although
a few industrial commenters stated that
the proposed approach was reasonable
and several environmental groups
supported it with reservations. Most
commenters argued that the proposed
regulation would not contribute any
substantial environmentalbenefits
justifying the significant burden on all
permittees and that it was insupportable

legally and technically. Some
commenters suggested that EPA could
better achieve its stated goals by
focusing more closely at the permit-
writing stage on those pollutants which -
are likely to be-discharged at significant
levels and by using notification
requirements for other pollutants which
first become significant after the permit
is issued.

These comments, some of which were
quite detailed and lengthy, convinced
EPA that the imposition of application-
based limits could not be supported at
present and assisted the Agency in
rethinking-its approach to the problem
of controlling discharges which are not
covered sufficiently by effluent
guidelines. The major comments are
summarized below:

SUMMARY OF COMMENTS ON
PROPOSED § 22.68(a) (APPLICATION-
BASED LIMITS)

(1) The values reported in the permit
application may not be representative of
existing or future discharges of pollutants,
both because of normal random fluctuations
in concentration and because of future
changes in processes or operations which
were not anticipated in the permit application
or which result in discharges not easily
predicted. Insufficient data exist to select a
multiplier which is adequate to relate the
results of one sample to future discharges. If
such data did exist, it would show that an
appropriate multiplier would be much higher
than five. Further variability is introduced by
errors in sampling and analysis, variations of
pollutant levels in intake water, and the use
of batch processes which result in continually
changing levels of pollutants. To avoid
liability based upon an unduly low multiplier,
applicants would have to spend a great deal
of money for alternate testing to be eligible
for a higher multiplier under proposed
§ 122.68(a)[3), and even then they could not
be completely assured of compliande with
that multiplier.

(2) Setting permit limits on all reportable
pollutants is an inappropriate and unduly
costly way to regulate permittees'
discharges. Permittees could often be
subjected to liability for minor violations
(e.g., discharges at 50 jg/]). As a result,.
permittees would either have to spend a great
deal of money on compliance monitoring to
assure that they were complying with all
application-based limits, or they would have
to rely on assurances that, under EPA's •
enforcement discretion, only large violations
would be prosecuted. It would be unfair to
impose near-certain liability on dischargers
on the assurance that they will not be
enforced against except for significant
violations. It would be particularly unfair
when analysis of a pollutant had not been
required or when the pollutant had not been
detected in the sample(s) analyzed and thus
had been reported as absent in the
application.

(3) Application-based limits are illegal.
The Clean Water Act requires permit limits
to be based on technology-based, water

quality-based, or certain other standards:
application-based limits are not authorized
by any of these standards. In particular,
application-based limits which are lower
than the levels achievable by BAT (which
would often occur where a pollutant was
reported as zero in the application) are
improper.

(4) Pollutants of concern should be limited
directly using technology-based limits, rather
than indirectly using application-based
limits, EPA should focus on limiting
significant discharges. Monitoring and
reporting requirements should be rolled upon
to assure the discovery and subsequent
control of new significant discharges
occurring after the permit Is issued.

(5) Existing NPDES regulations already
provided sufficient controls over large
potential discharges of pollutants not limited
in thepermit, because (a) substantial changes
in production were required to be reported
and were grounds for permit modification,
and (b) large discharges of pollutants not
limited in the permit would have occurred
only-when permit limits on other pollutants
would have been violated.

(6) Application-based limits, if used at all
in the final regulations, should be based on a
multiple of the amount of discharged
pollutants rather than on concentrations of
the pollutants, Otherwise, EPA would
discourage desirable flow reduction
practices.

(7) Application-based limits could result In
differing limits for dischargers in the same
industrial subcategory.

EPA does not agree with all of the
above comments. In particular, EPA
continues to believe that an application-
based limit is legal If the multiplier
accurately reflects waste stream
variability. Any limit currently being
achieved by a discharger is obviously no
more stringent than the best available
technology economically achievable,
Thus if a variability-based multiplier
times a reported value Is the maximum
level currently being discharged, it
clearly may be adopted as BAT.

However, EPA is persuaded by the
comments, considered collectively, that
its proposed approach must be revised.
In particular, EPA agrees with the
commenters that the insufficiency of
data on waste stream variability and the
problem of continually changing
feedstocks and batch processes both
present severe technical difficulties for
the concept of across-the-board
application-based limits. Similarly, EPA
acknowledges that the proposed
approach had the potential for imposing
unduly severe monitoring costs upon
applicants wishing to demonstrate that a
multiplier higher than 5 should be used
and upon permittees wishing to assure
that they Are complying with
application-based limits. Finally, EPA
agrees that a better-focused alternative
exists to address most of EPA's
concerns.
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The revised approach, as outlined
above, focuses the permit writer's
attention (in § 122.62(e)) more clearly
than before on the specific control of all
significant discharges of toxic pollutants
by specifying various factors (reported
discharge levels and the use or
manufacture of toxic pollutants)
indicating significance. The possibility
that currently insignificant discharges of
certain pollutants may be transformed
later into significant discharges is
addressed through notification
requirements (§ 122.61(a)) and through
an authorization to modify permits to
address such problems
(§ 122.15(a](5](viii]-{x)).

The multiplier used in § 122.61(a) as
one means to trigger the notification
requirement is still set at five, despite
the comments criticizing it. The Agency
believes that the available data supports
a value of five to distinguish between
random fluctuations and significant
increases, at least for the purposes of a
notification requirement. If the Director
becomes aware of sampling or analysis
errors, or fluctuations in pollutants in
the intake water, the Director may
modify the permit to establish a higher
notification level to account for these
fluctuations, as provided in § 122.62(f).
Increases from other causes are exactl,
what this requirement was designed to
regulate.

Two changes have been made,
however, in the way the multiplier of
five will operate in the notification
requirement.

First, the lower threshold for
notification has been raised to 100 lig/l
(and higher for several pollutants which
have high detection limits). Multiples of
detection limits are not used as a basis
for application-based notification.

Second, the multiplier applies to the
maximum, rather than the average value
reported in the application, of either the
tested or the predicted value. This
approach was suggested by some
commenters. Of course, when only one
sample is tested for toxic pollutants
(which is all that is required], maximum
and average values are indentical.
However, the maximum value has been
defined to include values predicted by
the applicant under § 122.53(d)10) and
item VI of Form 2c (discussed below in
section II.D.3.e.ii). This change
responds to several comments noting
the difficulties in applying the proposed
regulation to batch discharges and other
nonrandom changes. Applicants are
discouraged from reporting
unrealistically high values in item VI by
§ 122.62(e), which requires that their
permits contain limits to control toxic
pollutants reported at levels greater than
BAT under § 122.53(d)(10) and item VI.

Any variations in levels of pollutants
which cannot be predicted at the time of
the application will be subject to the
notification requirements in § 122.61(a).

The requirement to submit 10 samples
to get a higher multiplier has been
deleted. The Director may set a higher
notification level based on a higher
maximum value, not a higher multiplier.
Thus several comments received on the
alternate multiplier provision (proposed
§ 122.68(a) (3)) no longer apply.

EPA recognizes that the revised
approach falls short of the proposal In
some respects. There is still some
possibility (though less likely as the
result of § 122.62(e)) that a permittee
may discharge a large amount of a
pollutant not limited in its permit, and
EPA will not be able to take
enforcement action against the
permittee as long as the permittee
complies with the notification
requirements of § 122.61(a). Although
EPA will now have authority under
§ 122.15(a)(5](viii)-{x) to modify (or
revoke and reissue) the permit to require
control of the pollutant, permit
modification can be a lengthy process.

EPA will continue to examine the
problem of pollutants which are not
limited in permits and to seek solutions
to what it still considers to be a
regulatory gap, although the gap is made
smaller by the regulations published
today. EPA welcomes suggestions on
how best to develop a technically and
legally supportable approach. In
addition, the final regulations control
discharges only of the pollutants listed
in the permit application, which consist
primarily of the listed toxic pollutants
and designated hazardous substances.
(Proposed § 122.68(a) also was limited to
the pollutants listed in the application
form.) This list is by no means
exhaustive of all chemicals which may
be discharged.

EPA intends to continue to study other
pollutants, to make appropriate
additions to the toxic pollutant and
hazardous substance lists and to
consider appropriate technological
controls in the development of future
effluent guidelines. Some of this work
has already begun. However, some will
not begin until currently listed toxies
and hazardous pollutants are fully
addressed.

Even at present, however, permit
writers may set limits on any pollutant
believed to be of concern. In certain
cases, bioassays and further toxicity
testing may result in the identification
and control of additional harmful
pollutants (see sections IHI.D.2.d and E.2
of this preamble).

The new authorities provided to EPA
under the Toxic Substances Control Act

(TSCA] may help further to reduce
threats of toxic discharges. Under
TSCA, EPA may regulate the
manufacture, use and disposal of toxic
substances. Regulation under TSCA
may indirectly (or, in certain instances,
directly) result in the reduction or
elimination of particular pollutants from
discharges.

3. § 125.3(c)(4): Toxicity-Based Linits

§ 125.3[c](4) provides that permit
limits may be expressed in terms of
effluent toxicity if they reflect the
appropriate requirements of the Clean
Water Act, such as technology-based or
water quality-based standards. This
aspect of the regulations is essentially
unchanged from the proposal.

Several minor editorial changes have
been made, including the elimination of
the reference to subparagraph (c](2),
which implied that toxicity-based limits
may be used only on a case-by-case
basis. The regulation now provides that
toxicity-based limits may also be
applied in effluent guidelines, provided
the requirements of subparagraph (c)(4)
are otherwise met. At this time,
however, EPA does not contemplate
including toxicity-based limitations in
forthcoming effluent guidelines.

Many comments were received
concerning the issue of establishing
toxicity-based permit limits. Many
commenters expressed unqualified
support for biomonitoring and toxicity-
based permit limits, arguing that
chemical limits alone are insufficient to
control the many unknown toxic
chemicals and the results of their
interactions. Indeed, this issue was of
great interest to many private citizens.
Several other commenters agreed that
toxicity-based limits are appropriate in
certain situations but, because of the
expense and delay involved in
determining and enforcing such limits,
argued that they should be used only for
demonstrated toxic discharges when
other limits are inadequate or
unavailable. EPA agrees and is
recommending that toxicity limits be
used when (1) it is suspected that the
discharge is toxic based on ongoing or
previous toxicity testing or a history of
fish kills or related toxicity problems,
and (2) effluent guidelines are either
absent, or it is believed that significant
toxicity will remain in an effluent after
the appropriate guidelines control
technology is installed. Thus, toxicity-
based limits should be used when the
chemical limits approach is inadequate.
Examples of such situations include
primary industry discharges when the
listed toxic pollutants are not found but
serious toxicity problems exist, and
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secondary industi3y discharges when
chemical analyses are not required.

Several commenters expressed
concern over the determination of
toxicity limits by permit writers. They
argued that toxicity-based'limits should
reflect BAT as defined in the 'Clean
Water Act. Other commenters opposed
rigid protocols, advocating instead that
the most appropriate type of toxicity-
based limits should be worked out
between the permittee and permit writer
to correspond to the particular situation.
EPA agrees that toxiity-based limits
must reflect BAT or other requirements
of the Clean Water Act. EPA also agrees
that considerable flexibility should be
allowed the permit writer to determine
the permit limits most appropriate for a
particular situation.

There are two approaches for
determining toxicity-basedpermit limits.
The first approach is based on State
water quality standards. All'State
standards-include a statement to the
effect that no toxic substances may be
discharged in toxic amounts.
Additionally, many'States such as
California and Arizona specify acute or
chroniclevels whichare-not'tobe
exceeded and define methods of
measurement ant'reporting. The second
approach is technology-based; the
permit writer makes a 'case-by-case
'determination of BAT r 'other
appropriate techmological standard,
using his or her best professional
judgment. Such determinations must be'
based on an evaluation of the available
technology to achieve aparticular
toxicity reduction. For example, when
information on treatability'is lacking,
studies canbe conducted to assess the
reduction in toxicity resulting 'from
various treatment systems 'orprocess
alternatives. Technology-based limits
using toxicity units maythen'be 'set
based on thisdata. EPA recognizes the
significant cost bf;his procedure and
recommends thatit be used only when it
is not possible to adequately 'control
toxic chemicals using appropriate
chemical limits.

Several commenters argued that
because too much discretionwas being-
allowed permit writers in setting toxicity
limits, non-uniformity 'would Tesult. EPA
recognizes that some 'on-uniformity is
inherent in a case-by-case approach,.
whether that approach uses chemically-

.based or toxicity-based permit limits. As
discussed in section lI.B. of this
preamble, case-by-case limits are a
necessary approach when applicable
guidelines are not available or do ot
result in the installation -of BAT-for all
pollutants. To assist the permitting
authorities and to promote uniformity,

EPA has distributed'the Mayl, 1978, .
draft Biomonitoring Protocol Guidance
for the NPDES Permits Program, which
discusses the use of toxicity-based
permit-limits. In addition, a guidance
document entitled Use of Biological
Toxicity Testing in the Second Round of
NPDES Permit Issuance is being
developed and'will be available in mid-
1980.

EPA is continuing at present to rely
primarily on chemical limits to control
toxicity; therefore, toxicity-based limits
will bh-employed only when these
chemical limits are inadequate. The

-Agency believes, however, that toxicity
testing and-toxicity-based permit limits
mustplay an ever-increasing Tole in
order to address the problems of toxic
pollutant control.

4. Indicator Limits To Control Toxic
Pollutants andilazardous Substances

.§ 125.3(g). Proposed § 125.3(g), which
established certain criteria for the use 'of
limits on indicator parameters to "control
toxic pollutants,'has been retained in
the final regulations. However, 'a
provision-has been added in paragraph
(g)(3)-to preserve the discharger's ability
to determinethe most cost-effective
method for reducing its discharges -of
toxic pollutants. In addition, paragraph
(g)(2) has'been added to-provide for the
use of indicator parameters to 'control
hazardous substances, as proposed on
August 29, 1979 (44 FR 50780). The use of
indicators and final § 125.3[g) are
discussed below. While the discussion
below focuses on the control of toxic
pollutants, most'of the discussion
pertains to hazardous substances as
well.

a. Outlfie of Strategy. EPA generally
will use the word "indicator" to refer to
conventional and nonconventional
pollutants -used us authorized in
§ 125.3(g). Several commenters pointed
out the BAT limits on-toxic pollutants,
BCT limits on conventi6nalpoflutants
and modified (e.g., to BPTtlevels) limits
on nonconventional pollutants may, in
appropriate circumstances, be used as
"indicator"'pollutants. EPA'agrees.
However, the 'use of -uch pollutants as
indicators does not require any new
regulations.

As described above in section H1B.1.1
of this preamble, permit writers must set
technology-based limits to 'control
pollutants by applying guidelines or, in
the absence of applicable guidelines, by
setting case-by-case limits -under section
402(a)(1) of CWA. In 'some cases, it is
not feasible 'to set limits on each
discharged'pollutant.'This is particularly
true in the case of organio pollutants,
because they can be expensive to
sample and analyze and because there

is relatively limited experience and
historical data demonstrating
achievable levels of-removals by various
types of technology.

EPA believes that the most
appropriate way to regulate toxic
pollutants is to limit toxic pollutants. As
discussed in section llI.B.1 of this
preamble, EPA has prepared a five.
volume treatability manual, compiling
data on treatability levels of specific
toxic pollutants which have been
achieved by particular technologies, to
help permit writers to limit toxic
pollutants directly when guidelines do
not apply.

However, as noted above, direct
limitation of all toxic pollutants In a
waste stream is 'not always feasible, In
such cases, limiting indicator pollutants
(or selected toxic pollutants) Is
sometimes an appropriate alternative,
When a certain treatment system Is the
most cost-effective method for limiting
toxic pollutants, and where limits on
certain other pollutants (e.g., BOD, COD,
chromium and total phenols) found In
the discharge would require installation
of the treatment system, then those
other pollutants are referred to as
"indicator" pollutants.

The term "indicator" Is not Intended
to denote a statistical relationship
between the limited pollutants and the
nonlimited toxic pollutants. It means
simply that the limits on the indicators
will reflect (i.e., result in installation of
the best available technology
economically achievable to reduce
discharges of the toxic pollutants. Note
that the identification of BAT
technology for the toxicpollutants does
not require precise knowledge of the
numerical levels of those pollutants to
be achieved by installation of that
technology. Of course, to be defensible
as BAT, the general effectiveness of the
technology as compared to alternative
technologies must be known. Such
qualitative relationships are more easily
discerned and agreed-upon, based on
existing treatability data, than the actual
numbers which may be achieved to a
desired confidence interval by the
compared technologies.

An approach similar to the Indicator
approach was used frequently in
developing existing BPT guidelines,
although the termn ' indicator ' was not
used. Such guidelines include various
mining (coal, ore, mineral) and metals
industries. A typical example is the use
of limits on pH, TSS, and one or two
metals lo assure the precipitation not
only of the limited metals, but-of others
as well.

If a pollutant is used as ail Indicator
foi toxlcpollutants, Its limit must reflect
BAT for those toxic pollutants. This is
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clearly required by section 301(b) of
CWA, which states that limits to control
toxic pollutants must reflect BAT.
Therefore, § 125.3(g) provides that, for
conventional pollutants listed under
section 304(a](4) of CWA which are
used as indicators for toxic pollutants,
the Director may set limits at levels
which are more stringent than the best
conventional pollutant control
technology (BCT). Similarly, for
nonconventional pollutants (those not
listed as either conventional or toxic
pollutants) which are used as indicators
for toxic pollutants, the Director may set
limits which are not subject to
modification under sections 301 (c) or (g)
of CWA. (As one commenter pointed
out, and as directly acknowledged in
§ 125.3(g)(2), noncenventional pollutants
used as indicators for hazardous
substances not listed as toxic under
section 307(a) of CWA are subject to
requests for 301 (c) and (g)
modifications.)

EPA stresses that the Director may
invoke § 125.3(g) only after establishing
that direct limitation of the toxic
pollutant is not feasible for economic or
technical reasons and that limitation of
the indicator will result in BAT-level
control of the toxic pollutant discharges.
The permit applicant may challenge the
use of an indicator and offer evidence to
support direct limitations of toxic
pollutants. EPA intends to apply the
indicator strategy reasonably, with toxic
limits remaining the preferred approach
whenever feasible.

b. Response to Comments. EPA
received many comments on proposed
§ 125.3(g). The comments almost
uniformly favored the use of indicators
in appropriate circumstances when
agreed upon by both the permitting
authority and permit applicant. Several
industries strongly encouraged the use
of indicators. However, most
commenters expressed reservations
concerning the scope of proposed
§ 125.3(g).

Several commenters were concerned
that proposed § 125.3(g) might authorize
the Director to impose indicator limits
which would require the discharger to
control discharges of toxic pollutants In
a cost-ineffective manner by requiring
too stringent control of the indicator. For
example, segregation of toxic waste
streams, process changes and raw
materials substitutions are possible
means of controlling particular toxic
pollutant discharges without controlling
any parameter intended to serve as an
indicator.

EPA agrees that limits on indicators
should not be used to require greater or
more expensive effluent control than
would be required if all pollutants were

regulated directly. § 125.3(8) has
therefore been amended by the addition
of a requirement that the Director may
not impose a more stringent limit on a
pollutant intended to be used as an
indicator when the limit would
effectively require the permittee to use a
method of treatment which differs from
that which would be required if the toxic
pollutants were limited directly. In the
event that the Director uses an indicator
limit in the draft or final permit that the
discharger believes would preclude the
use of more cost-effective measures to
regulate the indicated toxic pollutants,
the discharger can make appropriate
objections challenging the limits under
the procedures in 40 CFR Part 124.

Several commenters requested that
the concurrence of the permittee be
obtained before an indicator limit is set
in the permit. Another requested simply
that the permittee be given an
opportunity to comment on the proposed
use of indicator limits. EPA believes that
it is administratively infeasible to obtain
the permittee's concurrence in each
situation before setting indicator limits.
However, the procedures in 40 CFR Part
124, which include opportunities for
permittees to comment on the draft
permit, request an evidentiary hearing
after the permit is issued (unless an
expanded non-adversary hearing has
been held during the comment period
under Part 124, Subpart F) and appeal to
the Administrator, will afford significant
opportunity for permit writers and
permittees to resolve disagreements.
The strict restrictions placed by
§ 125.3(g) upon the use of indicators,
together with the possibility of
administrative and judicial review, will
insure that permit writers do not use
indicators improperly.

Some commenters argued that the
limitation of conventional indicators
beyond BCT and the denial of variance
opportunities for nonconventional
indicators is contrary to the
requirements of CWA. EPA disagrees.
When limits on indicators are used as a
means to control toxic pollutants, they
must reflect the best available
technology economically achievable
(BAT) to control the toxic pollutants. As
long as the requirements of § 125.3(g)
are met (i.e., that indicators be used only
where direct limitation of toxic
pollutants is infeasible and that
indicators not be used to require control
technology which is not needed to
control the toxic pollutants), discharges
will effectively be subject to precisely
those technology-based requirements
required by section 301 of CWA.

Many commenters expressed concern
over the possible lack of correlation

between levels of indicators and the
controlled toxic pollutants. The
commenters noted that certain
indicators may be present in
concentrations several orders of
magnitude greater than the toxic
pollutant. This comment was most
Imaginatively expressed by the
Chemical Manufacturers Association,
which stated: "To select an 'indicator"
controlled to concentrations several
orders of magnitude greater than the
toxics indicated is almost like trying to
determine the weight of a flea by
weighing a dog with and without the
flea." Still other commenters attempted
to support their objections by submitting
charts demonstrating the poor
correlation between what they termed
an indicator and a specific pollutant
(e.g.. total suspended solids and zinc) in
their discharges.

EPA believes that the above
commenters have misconstrued the
"indicator" concept and regulation. EPA
does not assert that indicators and
specific toxic pollutants controlled
through the indicator limits must be or
are likely to be statistically correlated.
Nor does it assert that any pollutant
used as a measure of a class of
compounds will necessarily be
statistically correlated to each or fny
compound in that class. Rather, the
function of an indicator limit is to assure
the installation and maintenance of BAT
controls for toxic pollutants. Sufficiently
low limits on one or more indicators
may require installation of treatment
equipment known to constitute BAT for
certain toxic pollutants. In that case
(and only in that case), the indicator
limits will have served their purpose of
assuring BAT control of the toxic
pollutants, whether or not a correlation
exists between the indicators and
toxics.

Two commenters urged the use of
bloassays instead of indicators or to
calibrate indicators. The use of
bioassays is discussed below in sections
IfI.D.2.d and lll.E.2 of this preamble. It is
noted here, however, that bioassays and
indicators generally serve different
purposes and are not generally
substitutable for each other.

Some industrial commenters argued
that if the indicator concentrations are
not statistically correlated with the toxic
concentrations, a violation of an
indicator limit may occur even when the
Indicated toxics are not being
discharged at signficant levels. EPA
does not expect this to be a problem.
Indicators will be used only where
necessary to control discharges of toxic
pollutants. If a toxic pollutant will not
be discharged at levels above those
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achievable by BAT, then an indicator
limit will not be authorized by § 122.3(g).

If an indicator limit is violated by the
permittee, this demonstrates improper
operation or maintenance by the
permittee of its treatment system. In
such a situation, the violation may
properly result in an enforcement action.
Of course, a situation may arise where
indicator limits are set to control toxic
pollutants which are discharged above
BAT levels at the time of permit
application, but which are later no
longer present at levels requiring
control.

In that case, the permittee may apply
for a permit modification to eliminate
the indicator limit or to modify it to a
less stringent level authorized by law.

Some environmental groups used
similar logic to that used in the
preceding comment by industrial
commenters and argued that if indicator
concentrations are not correlated with
toxic pollutant concentrations, a I
significant discharge of toxic pollutants
may not result in a violation of the
indicator limit. EPA agrees, as it
acknowledged in the June14 preamble,
that this is a possibility in some cases.
However, the proper selection of
indicators should assure -hat violation
of the indicator limits will occur
whenever the treatment systemis not -
properly operated or maintained. When
the system is-properly operated or
maintained, the indicated toxics s iould
generally be reduced to levels below
BAT. Furthermore, as noted above, the
regulations allow the use of indicators
only where the direct limitation of toxic
pollutants is infeasible.

EPA also notes that occasional
monitoring of specific toxic pollutants as
required by the -permitting authority
would reveal whether an indicated toxic
is being discharged at high levels. If so,
the application-based notification
requirements of J 122.61(a) wouldbe
triggered. The permitting authority could
then, if necessary and feasible, -modify
the permit to limit the toxic directly.
EPA has rejected 1he suggestion by one
environmental commenter thatEPA
specify technology in conjunction with
the use of indicators. Such an approach
is inconsistent'with the generalstatntory
approach that, exceptforthe "
specification of bestimanagement
practices in certain instances tsee
§ 122.62(k)), permits should specify
effluent limitations rather than
technologies or control practices.

Some commenters suggested that
indicators be used only for monitoring
purposes. EPA disagrees.Although
direct limitation of toxic pollutants is
required whenever feasible, indicators
may be necessary. as permit limits in

certain situations. However, indicators
may be used for frequent monitoring
purposes when toxics are limited
directly. In such situations, the
indicators would be monitored
frequently, and the toxics would be
monitored less frequently to redece
monitoring costs.

Some environmentral commenters.
suggested that any-violation of an
indicator limit should trigger automatic
monitoring of the indicated toxics, as
was suggested in the preamble. Such
monitoring will often be appropriate
when indicator limits are violated.
However, in many instances, the source
of the violation may be discerned and
corrected without such testing.
Therefore, EPA hasxejected this •

* suggestion. The Director thus retains the
flexibility to take the most appropriate
approach to discover and remedy the
cause of the violation. In addition, the
final consolidated regulations [in
§ 122.62(g)) require permits to specify
that violations of maximum daily
discharge limitations on indicators, as
well as limitations on toxic pollutants
and hazardous substances, must be
reporied within-24 hours, so that the
Director may take appropriate action.

One commenter noted hat the
statutory deadlines for.an-indicator and
the indicated pollutants may differ in -
certain cases under section 301(b) of the
Clean Water AcL When a paranieteris
used.as an indicator, any earlier
statutory deadline for the indicated
pollutant controls.

Finally, some commenters argued that
application-based limits (proposed
§ 122.68(ii)) should not apply-to
indicated toxic-pollutants. As explained
in section ULB.1 of this preamble, EPA
has deleted its-proposed application-
based limits from the final regulations.
Thus, under the final rule indicated
toxics will not be subject to application-
based limits. Theywill, however, be
subject to the much less burdensome
application-based notification
requirements in § 122.61(a).
C. NPDES Application Requirements for
Concefitrated Animal Feeding
Operations and Aquatic Animal
Production Facilities: § 12.53(e) and
Form 2b

The requirements for applications
from concentrated animal feeding
operations and aquatic animal
production facilities appear in
§ 122.53(e) of the final xegulations and in
Form 2b. Although these requirements
were inadvertently omittedfrom the
proposed regulations, draft Form 2b was
publishedin the June -4,.979 Federal
Register (44 FR34393) and was, the
subject of several comments.

The State of Nebraska expressed
approval of Form 2b and noted its
similarity to the form used by their
State. The American Farm Bureau had
two suggestions which were adopted.
First, the question on the location of the
operation has been changed to require a
detailed description of the location only
if the ansiver to item VI of Form I was
not sufficient. Second, the question
about the number of acres available for
manure disposal has been omitted; EPA
agrees that it was not relevant to the
NPDES program. The Department of
Water Resources of Texas stated that
the form was too technical and
crowded, but suggested that questions
should be added requiring a description
of the method for disposing
contaminated runoff, the water
detention facilities, the pesticides used,
and the plans for constructing a runoff
control system. These suggestions have
not been adopted, because the Agency
has decided that the suggested
additional information is not routinely
needed to set appropriate permit limits
for these facilities. Of course, Texas and
other States may require this
information on their application forms.

D. Minimum NPDES Application
Requirements for Existing Industrial
Dischargers: § 1=.53(d) and Form 2c

1. General Discussion of Requirements;
Public Availability of Information

On June 14,1979, EPA proposed now
application requirements and a new
Form 2c to be used by existing Industrial
dischargers. Consistent with the Clean
Water Act's mandate that EPA focus
upon the control of toxic pollutants and
with EPA's new permitting strategy for
toxic pollutants in response to that
mandate, EPA proposed that existing
industrial'dischargers be required to
submit in their NPDES permit
applications, in addition to other
information,'detailed information
concerning discharges of toxic (and
certain other) pollutants.

The requirements reflect the Agency's
belief (which was supported by many
commenters) that dischargers have a
duty to be aware of any significant
pollutant levels in their discharge. In
addition, they serve two specific
purposes. Most important, they provide
the information which permit writers
need to determine what pollutants are
likely to be discharged in significant
amounts and to set appropriate permit
limits. Second, they will be used as a
basis for application-based notification
requirements under § 122.61(a).

The final regulations retain the
essential components of the proposed
application requirements of June 14,

I I I I I
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1979. Some testing requirements were
modified for certain industries based on
EPA's continuing review of data on
those industries' discharges. In addition,
certain requirements were added with
respect to hazardous substances
designated under section 311 of CWA,
based on EPA's August 29,1979
proposal (44 FR 50780] responding to the
1978 Amendments to section 311(a)(2).

Dischargers will generally be required
to submit applications in three
situations: when an initial permit is
needed, when an existing permit will
soon expire and a new permit will thus
be needed, and when a permit is being
revoked and reissued under 40 CFR
122.15. However, § 124.5 provides that
an application may also be required, if
specifically requested by the permitting
authority, when grounds for permit
modification exist. This requirement
was also contained in previous NPDES
regulations in § 122.14(e) (44 FR 32905).
A more extensive requirement in
§ 122.10(b), that new applications be
submitted for certain types of
modifications, has been deleted in
response to comments pointing out that
a new application is not always
necessary in such situations.

The new application requirements and
Form 2c apply only to existing
dischargers. Until Form 2d is developed,
EPA Forms 755G-8, -9 and -23 should
continue to be used by new sources and
new dischargers as well as by existing
facilities which will first begin to
discharge through particular outfalls in
the future.

Applicants should note that section
402(j) of CWA requires that any
information contained in a NPDES
permit application must be made
available to the public. (This rule set
forth in 40 CFR 122.29 and is highlighted
in the instructions to Form 2c.)
Therefore, EPA has not accepted the
suggestion by some commenters that
certain portions of the application be
confidential. However, EPA has
attempted to address this potential
concern by minimizing requests for
information which may be regarded by
certain applicants as sensitive.

First, information on the applicant's
volume of production (or other measure
of total operation) is requested only of
applicants who are subject to
production-based effluent limitation
guidelines. Applicants subject only to
concentration-based guidelines or to
case-by-case development of
individualized permit limits (when no
guidelines apply), for example, need not
submit such information. Second. all
effluent discharge reporting
requirements ask only for end-of-pipe
effluent data, rather than in-process

waste stream data. While permit writers
may request additional information not
required in the EPA application form
(under § 122.53[d)(13), discussed below
in section III. D.3.i of this preamble,
such information is subject to the
protections afforded by 40 CFR Part 2.

Some industrial commenters argued
that product information submitted by
applicants subject to production-based
guidelines should be held confidential.
Some argued that if all application
information must be available to the
public, then product information should
be deleted as an application
requirement and obtained by permit
writers on a case-by-case basis, such as
under the authority of section 308 of
CWA.

EPA must reject the above suggestion
for several reasons. First it is not
administratively feasible to require
permit writers to individually request
many thousands of permit applicants to
submit such information separately from
the standard application process. While
permit writers will in some instances
need to request information in addition
to that required in the application form,
they cannot be expected to do so on a
regular basis for routine information.
This would result in unacceptable
delays in issuing permits.

Second, much of the information in
the permit application is "effluent data"
within the meaning of 40 CFR 2.302(d)(2)
and therefore would have to be
disclosed under section 306 of CWA. For
example, if the applicant is subject to an
effluent limitations guideline of 7 pounds
of BOD per 1000 pounds of product
produced, a production figure is
necessary to determine the amount of
BOD discharge authorized by the
applicable limitation. Even if the
production figure could be protected
from public disclosure, the figure could
easily be calculated from the permit
limitation.

Third and most important. EPA
believes that the requested product
information is not sensitive. Applicants
are requested in the instructions to the
form to report product information
based on past production, such as
highest month of the past year or the
monthly average of the highest year of
the past five years. (This reflects the
requirements of 40 CFR 122.63(b).) The
applicant need not identify in the
application which basis was used to
determine production volume. Moreover,
the reported information does not
indicate the applicant's estimate of
future product demand or its anticipated
future production.

The final application requirements
include one new item which might be
regarded as touching upon sensitive

data. Applicants are now required to list
any toxic pollutants which they use or
manufacture as intermediate or final
products or byproducts. EPA has tried to
minimize the possibility that reporting
this information will result in revelation
of trade secrets. First, applicants need
not indicate on this list the specific basis
for listing any particular pollutant; the
basis will be assumed to be one of the
above factors. Second. applicants need
not list the amount used or
manufactured.

Certain wording changes have bead
made in response to comments in other
questions on Form 2c to minimize the
amount of potentially sensiti-e
information required. These changes are
discussed in more detail in section
Ill.D.3 of this preamble.

2. Required Analyses and Estimates of
Pollutant Discharges

a. Toxic Pollutants: § 12253dX (Xii]
and item V-C. The chief innovation of
the new NPDES application
requirements is that applicants must
report discharges of toxic pollutants.
The proposal required applicants in 36
industries (the 34 primary industries
listed in the modified NRDC Settlement
Agreement, plus the Asbestos and
Ferroalloys industries] to test for all
toxic pollutants (except for asbestos and
TCDD, which are discussed below]. The
final regulations have modified this
requirement for certain industries.

The reporting requirements for toxic
pollutants may be summarized as
follows:

(1) All applicants in the 34 primary
Industries listed in the NRDC Consent
Decree must analyze their process
wastewater outfalls and report
quantitative results for the 13 metals on
the toxic pollutant list and for cyanide
and total phenols.

(2) All applicants in the 34 primary
Industries must analyze their process
wastewater outfalls and report
quantitative results for some or all of the
114 organic toxic pollutants. The organic
toxic pollutants have been grouped into
the four fractions which are used in the
gas chromatography/mass spectrometry
(GC/MS) analytical test method. The
regulations and Form 2c each contain
tables showing the fractions which
applicants in each of the 34 industries
must test for.

(3) All applicants must indicate the
presence of any toxic pollutants which
they know or have reason to believe are
or will be discharged from any ouffall.
They are required to analyze only for
those pollutants which they know or
have reason to believe are currently
discharged.
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An exemption from the second and
third requirements listed above is
provided for small businesses whose
average annual gross sales total less
than $100,000 (or, in the case of coal
mines, those whose average annual
production is less than 100,000 tons of
coal). See section III.F.6.b of this
preamble.

The proposed requirement that
applicants in the 36 industries analyze
for the 129 toxic pollutants was heavily
commented upon. Environmental groups,
many private citizens; and some State
agencies expressed strong support for
the analysis of the 129 toxic pollutants
as a minimum requirement. (Many of
these commenters argued, in fact, that -
the requirement is insufficient in itself
and should be supplemented by
biomonitoring requirements. See
discussion in section JII.D.2.d of this
preamble.) On the other hand, many
industrial commenters argued that the
requirement was too broad, imposing
significant costs to sample and analyze
for pollutants which may be absent from
applicants' waste streams. In particular,
commenters from certain industries
(pulp and paper, mining, oil and gas
,extraction, metal finishing, steam
electric generating plants, textiles,
rubber processing, and laundries)
argued for full or partial exemptions for
their industries or for all industries.

In the June 14 preamble, EPA stated in
support of its proposed reporting
requirements that although EPA has
sampled plants in each industrial
category as part of the effluent
guidelines development process, plant-
unique situations could be discovered
only through waste stream analysis by
each discharger. As described today in
section 111.B of this preamble, EPA needs
to be aware of those specific situations
to write adequate permits. The Agency
restricted its prbposed requirements to
the'36 industries which EPA concluded
were likely to discharge at least some
toxic pollutants. The Agency noted,
however, that it would continue to
investigate existing data and would add
or delete requirements to ensure that
waste streams be analyzed only for
pollutants which may be discharged.

In response to EPA's specific request
for comments on this issue, several
suggestions were received. The
comments and EPA's responses are set
forth below:

1. Comment: EPA should require
applicants to test only for the pollutants
regulated in the relevant effluent
limitations guidelines. Response: EPA
has not adopted this approach because
it ignores the diversity among plants
which the application requirements ari"
designed to address. It also would -

require EPA to wait forguidelines to be
finally promulgated before setting
application requirements. That approach
would delay the permitting process and
possibly result in failures to meet the
statutory 1984 deadline.

2. Comment. EPA should require
applicants to test only for those toxic
pollutants which they know or have
reason to believe are present in their
discharges. Response: EPA has not
adopted this approach for primary
industries because, as EPA has learned
during its industry sampling efforts, it
can be difficult to predict what toxic
pollutants will be discharged from an
outfall. However, this approach is being
used for secondary industries and for
primary industries' non-process
wastewater outfalls, since their
discharges are much less likely to be
toxic.

3. Comment: EPA should leave the
application requirements to be
determined on a case-by-case basis by
the Director or should allow the Director
to waive requirements on a case-by-case
basis. Response: EPA has not adopted
either approach. EPA is required by
section 304(i) of CWA to develop
"uniform application forms and other
minimum requirements." While this
does not preclude EPA from making
valid distinctions among industries with
differing discharges, EPA should not
burden permit writers with the
obligation of determining the pollutants
which each particular applicant must
test for. Indeed, as-noted in the
preceding paragraph, it would be
difficult for permit writers and
applicants to determine whether certain
toxic pollutants will be discharged by
the applicant without testing the
discharge. Furthermore, allowing
application requirements to be
established on a case-by-case basis
would result in unfairly disparate
application requirements for similar
applicants. (Note that EPA does not bar
permit writers from requesting further
information where appropriate for a
particular discharge. However, the
minimum requirements should be
uniform as required by law.)

4. Comment: EPA should allow the
substitution of biomonitoring for
chemical monitoring. Response:
Although biomonitoring provides
information on the toxicity of a
discharge, it does not identify particular
pollutants which may be causing the
toxicity (certain biological methods of
identifying specific chemicals are in the
development stage, however]. To control
-the toxicity, it is important to identify
and address the sources of that toxicity.
Thus biomonitoring is not a suitable

replacement for chemical monitoring.
although it may be a useful supplement
in certain situations (see discussion'in
section III.D.2.d and IILE.2 of this
preamble).

5. Comment: Toxic pollutants in
certain effluents may be better
controlled through Best Management
Practices programs: thus testing Is not
necessary. Response: Regardless of the
appropriate method of control, one first
needs to identify the toxic pollutants
being discharged and the means of the
discharge. Furthermore, Best
Management Practices will be used to
regulate process wastewater discharges
through outfalls only in relatively few
circumstances (see § 122.62(k)); end-of-
pipe BAT controls generally will be used
for such discharges.

6. Comment: Applicants should be
required to test only for those pollutants
detected or likely to be detected at
significant levels, based on data
available to EPA, such as from its
industry sampling efforts. Response:
While EPA has not selected precisely
this approach, the final regulation
(described immediately below) takes a
similar approach and imposes similar
costs.

EPA has decided to use different
approaches for the metals and the
organic chemicals on the toxic pollutant
list.

All applicants in the primary
industries (the 34 NRDC Consent Decree
industries) must test their process
waitewater discharges for all the toxic
metals, because almost all primary
industry applicants discharge some
metals and because the incremental cost
of testing for all 13 toxic metals over the
cost of testing for a few metals is
relatively small. On December 3,1979
(44 FR 69464), EPA proposed a new
method for testing metals In addition to
those already promulgated in 40 CFR
Part 136. The method is ICP (inductively
coupled plasma optical emission
spectroscopy), which provides a
simultaneous determination of several
metals in a sample. When this method is
promulgated, it may make the cost of
testing for all 13 toxic metals
comparable to testing for fewer metals
using other methods.

All applicants in primary Industries
must also test their process wastewater
discharges for cyanide and total phenol.
The proposed requirement that all
applicants test all discharges for these
pollutants has been deleted, as several
commenters suggested, because they are
not likely to be found in most discharges
other than primary industry process
wastewater discharges, However.
applicants must test for them whenever
they expect them to be discharged.

I I
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"Process wastewater" is defined in
the Glossary of the instructions to the
consolidated application forms. In cases
of uncertainty in applying the definition,
applicants should contact their
permitting authorities.

EPA has modified its proposed
requirements for organic toxic pollutants
by exempting certain industries from
testing for certain pollutants. The
approach used by EPA applies two
factors. First, as suggested in the sixth
comment listed above, is the likelihood
that an applicant may discharge a
particular pollutant. Second is the extent
to which deletion of a toxic pollutant or
group of toxic pollutants from the list of
reportable pollutants results in cost
savings.

EPA has determined the likelihood of
discharge by using an approach
suggested by many commenters. EPA
decided that any pollutant which has
been detected at greater than 10 Ig/Il
(different cutoffs are ised for several
pesticides) in one or more samples in an
industry should be tested for by all
applicants in the industry. This
approach has been selected because, in
most industries, EPA has sampled only a
small percentage of the plants. Thus the
appearance of a pollutant in the data
base for an industry implies that it may
be discharged by several plaptR in that
industry.

In analyzing the costs of vario-is
levels of testing requirements. EPA
considered both sampling and analytical
costs. (Detailed derivations of costs
assumed in this discussion are
contained below in section IILF of this
preamble.) Sampling costs for one
outfall ($1,550) are not affected by the
number of pollutants analyzed. Thus,
the cost of collecting a sample to
analyze for all 114 organic toxic
pollutants is equivalent to the cost of
sampling for only afew of them.
Analytical costs, however, are
somewhat dependent on the number of
pollutants analyzed. Using gas
chromatogra phy/mass spectrometry
(GCIMS), pollutants are grouped into
four fractions which are based upon
similar chemical and physical
properties. Within a fraction, virtually
identical analytical costs are incurred
whether one pollutant or all pollutants
in a fraction are tested. Moreover, since
pollutants in the same fraction share
similar chemical and physical
properties, the presence of a pollutant in
a discharge indicates some likelihood
that other pollutants in the fraction may
also be discharged. However,
elimination of entire fractions from
testing requirements can reduce costs.
Thus, assuming that testing for all four

fractions may cost $2,.000, deletion of
one fraction may save $150 to $500,
depending on the fraction deleted.

Based on the reasoning outlined
above, EPA has decided to require
applicants in each primary industry to
test process wastewater for any
pollutant which has been found in
discharges from plants in that industry,
plus any other pollutants which are
contained in the same GC/MS fraction
as that pollutant (since this additional
analysis is virtually costless and may
yield further information of
significance). (Applicants with sales of
less than $100,000 per year, or
production of less than 100.000 tons per
year in the case of coal mines, are
exempt from testing for organic toxic
pollutants under J 122.53(dX8). See the
discussion in section III.F.6 below.)
When no pollutants of a particular
fraction have been detected in any
sampled plant in an industry, that
fraction has been deleted as a
requirement for applicants in that
industry.

After formulating the rule for testing
requirements as outlined above, the
Agency reviewed the data 'which has
been generated in its effluent guidelines
sampling efforts to determine which
pollutants have been found in each of
the 34 primary industries. The Agency
recognizes the technical problems in its
approach. Most important, EPA's data
base, the most comprehensive data base
available, is to some extent subject to
errors in sampling, analysis and
reporting. On one hand, there is some
possibility that a pollutant shown by the
data to have been found in a plant's
discharge was not actually present. On
the other hand, it is possible that a
pollutant which was present in a
discharge will be shown in the data to
be absent. Another problem is that there
is limited data for certain categories and
especially for subcategories.

Given the shortcomings in the
Agency's data base, it became
necessary to decide whether to base
testing requirements for a GC/MS
fraction on a single detection of a
pollutant in the fraction, a greater
number of detections, or upon some
minimum ratio of detections to samples.
The Agency decided to adopt the
approach of one detection at
concentrations above 10,xg/l. First, this
approach is less arbitrary than the
alternatives, which would have required
a judgment without any technical basis
that some other number correctly
represents the degree of error in the data
base. The selection of a single detection
as a criterion acknowledges the
difficulty of making such a judgment and

relies rather on the assumption that a
detection indicates a reasonable
likelihood of actual presence of a toxic
pollutant in a discharge.

Second, as noted above, the cost
savings of deleting a particular fraction
from the testing requirements for a
particular industry are only a small part
of the remaining sampling and analysis
costs. Therefore, it is appropriate to
require testing of a fraction whenever a
reasonable likelihood exists that a
pollutant in the fraction is being
discharged.

Third. the adopted approach is the
most environmentally protective
alternative to EPA's proposed approach:
requiring testing for all four fractions
without exception. Any further
relaxation of the proposal would result
in a higher probability that some plants
would not be required to test for certain
toxic pollutants which they discharge.

The need for stringent testing
requirements is particularly strong in
light of the Agency's decision not to
require biomonitoring for toxic effects
on a uniform basis. As noted elsewhere
in the preamble, many private citizens
as well as environmental groups have
urged that EPA require biomonitoring.
EPA's chief argument for not requiring
biomonitoring at this time is that it is
more appropriate to focus the testing
requirements at this stage upon
monitoring of specific toxic pollutants.
This argument would be weakened
substantially by a further relaxation of
the toxic pollutant testing requirements.

The final toxic pollutant testing
requirements for primary industries
strike a reasonable balance between the
competing considerations of cost and
environmental protection by exempting
industries from testing those GCIMS
fractions in which toxic pollutants have
not been found. This criterion has
resulted in the exemption of 16 out of
the 34 primary industries from testing
for the pollutants in the pesticide
fraction. In addition, 3 industries are
exempted from testing for pollutants in
the acid fraction. I industry is exempted
from testing for the pollutants in the
volatile fraction, and 1 industry is
exempted from testing for pollutants in
the base/neutral fraction. See Part 122,
Appendix D. Table I, and Table 2c-2 of
the instructions to Form 2c.

EPA has deleted the proposed
requirement that applicants in the
Ferroalloys and Asbestos Manufacturing
industries test for all toxic pollutants.
EPA's industry toxic pollutant sampling
efforts covered only the primary
industries. EPA thus lacks the data to
support a supposition that secondary
industries are discharging toxic
pollutants. Thus secondary industries,
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including the Ferroalloys andAsbestos
industries, are exempted from
mandatory testing for toxic pollutants.

However, in additioA to the testing
requirements specified for prodess
wastewater discharges from primary
industries, all applicants aie required to
report discharges of any toxic pollutant
which they know or have reason to
believe may'be discharged through any
outfall. This requirement includes
pollutants in GC/MS fractions'not
marked in Table 2c-2 of the instruction
to Form 2c, pollutants discharged by
primary industries through nonprocess
wastewater outfalls, and pollutants
discharged by seconddry industries
through any outfall. This requirement is
similar to the proposal, with one change.
The proposal allowed applicants to
estimate such discharges. The final
regulation allows estimation of presence
or absence; however, applicants are
now required to- test for any pollutant
known or believed to be present in the
discharge.

EPA has decided to require testing for
one toxic pollutant for which the
proposal all'owed estimates: TCDD
(2,3,7,8-Tetrachlorodibenzd-p-dioxin).
Testing for TCDD was excluded from
the proposal because the routine
shipping and use of analytical standards
of TCDD needed to perform quantitative
analyses would endanger the public due
to the extreme toxicity of TCDD. The
National Wildlife Foundation correctly
noted that due to TCDD's toxicity, -
"added rather than lessened precautions
must be taken to avoid'its undetected
discharge into the environment."
Accordingly, EPA will require certain
dischargers to screen for TCDD ih'a
manner which does not require the
shipping of analytical standards.

Applicants who produce or use the
following compounds must screen for
TCDD:
2,4,5-trichlorophenoxy acetic acid

(2,4,5-T)
2-(2,4,5-triclfilorophenoxy) propanoic

acid (Silvex, 2,4,5-TP)
2-[2,4,5-trichlorophenoxy) ethyl 2,2-

dichloropropionate (Erbon)
0,0-dimethyl O-(2,4,5-trichlorophenyl)

phosphorothinate [Ronnel)
Hexachlorophene (HCP)
2,4,5-Trichlorophenl (TCP)
This list is based upon a recent draft
study conducted by EPA's Office of
Toxic Substances: Dioxins: Sources,-
Transport, Exposure qnd Control (April
1979). These studies indicate that TCDD
is likely to be a contaminant in the six
compouiid' listed alov.,e. "'' -- " '

TCID 'screening will-be done by the
use of GC with an electrbn capture
detector. This method will reveal the

presence of dioxipibut will not separate
its iseoners..However, positive results
may then be used by the permit writer
as a basis for requiring the use of G6/
MS and a TCDD standard to identify
and quan tify TCDD (see method 613,
proposed in 40 CFR 136 on December 3,
1979, 44 FR at 69526).

EPA'is retaining the proposed .
exemptiqn fronitesting for one other
toxic p6llutant aslesios. Due to the lack
of a suitable tesi method for asbestos,
applicants are required enly to indicate
whether asbestos is 'expected to be
discharged and, if SO, to describe the
source of the discharge and to submit
any available a ialytical data.

Applicants whose outfalls were
analyzed by EPA during EPA's industry
sampling program may submit
quantitative data generated by EPA
rather than retest their dischargei, if the'
data is less than three years old-and
remains representative of the present'
discharge. When datahas it been
developed by EPA for a particular
pollutant, the exemptioh ddes not apply
to that pollutant. The exemption should
affect at least 100 applicants. The June
14 proposal required data-to be no more
than two years old; commenters pointed
out that more than two years will I"
generally have elapsed since EPA tested
the applicant's effluent. In response,
EPA has changed the time to three
years. (This period is" consistent with
regulations requiring permittees to 1
retain monitoring records for three
years.)

For the applicants Who are required to
. test their waste streams, EPA has

reduced its sampling requirements from
the proposed 72-hour single flow
proportional composite sample to a 24-
hour sample. This change was adopted
in response to comments and after
reconsideration of the relative'costs and
benefits of using 24-hour samples and
72-hour samples. - -

The Agency has used 24-, 48-, and 72-
-hour samples in its data collection ,-
efforts. Although a 72-hour sample may
in some instances be more
representative of a discharge than a 24-
hour sample, other factors such as the
retention times of treatment facilities
would have to be considered in each
instance to determine the most
appropriate sampling time. Furthermore,
preserving a 72-hour sample may
introduce errors which cancel the
benefits of thelonger time period.
-Although the.incremental benefits of

.usinga .2,hqu r.ample instead of a 24-
hour sample are questionable, the cost
savings of using a 24-hour sample,are
.substantial. The gost of sampling a:
single outfall for.72 hours is estimatedto
be $2,506, while the cost for 24 hours is

$1,550; thus a 24-hour sample results In a
savings of $1,000 per outfall. EPA cannot
conclude that the benefits of using a 72-
hour sample justify the costs,

Several commenters objected to the
lack of standard EPA-approved
sampling methods, However, as
discussed in the juxe,14,1979 preanblol
the art of sampling is dependent, on
experience and, often not amenable to!
standardization of methods.
Accordingly, only general guidance on
sampling is given in the instructions to
Form 2c. Sampling should-be supervised
by an experienced contractor, as
assumed by EPA in its samplihg cost
estimates (section III.F.1 below).
(Certain sampling issues are discussed
later in this section of the preamble.)

Many comments were received
concerning the lack of promulgated
methods for the analysis of the organic
toxic pollutants. EPA proposed methods
for analysisof the organic'toxic
pollutants on December 31 1979 (44 FR
69464). The comment period on the
methods, which Include GC, HPLC, and
GC/MS, was extended to April 28, 1980,
(See 45 FR 15950, March 12, 1980.) .
Comments on the adequacy of the test
methods will be considered in that,. ,'
rulemaking proceeding and will not be
addressed here, except to note that the
elimination of proposed application-,
based limit requirementsha& reduced
the importance of high precision and
accuracy in data reported In NPDES
applications.

Because the comment period for the
test methods for organic -toxic pollutants
was extended, the methods may not be,
promulgated in 40CFR Part 136 by the
time that some applicants test their
waste streams.As a result, EPA will
allow applicants to use any suitable
method to test for any pollutant for
which Part 136 methods do not exist. To
assure quality control, applicants will be
required in such cases to describe the
method used, including sample ,
preservation techniques. When an
independent laboratory conducts the
analysis, the applicant should request
this information so that it may be
included in the application. Applicants
are encouraged (but not required) to use
the December 3, 1979 proposed methods
for organic toxic pollutants until the
final methods are promulgated in Part
130. ' 4

b. Other Pollutants, In addition to the '
toxic pollutants, all applicants will be
required to report other pollutants in all I

-types of discharges. Some of these ,,
- pollutants are conventional and
.:nonconventional (pollutants not listed
,-as toxic undersection 307(a) or'., I,-

conventional under section 304(b)) .
pollutants which have traditionally beeni.
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of concern in the NPDES program, and
others are nonconventional pollutants
which have not generally been regulated
before, such as certain hazardous -
substances. Fewer commenters
addressed these requirements than the
requirements for testing of toxic
pollutants, perhaps because of the
relatively smaller costs.

There are three groups of pollutants,
other than toxic pollutants, with
differing reporting requirements:

(1] All applicants must test all their
discharges for the first group of
pollutants.

f2] All applicants mst indicate
whether they know or have reason to
believe that any of a second group of
pollutants is present in any discharge.
They must then test for any of those
pollutants known or believed to be
discharged.

(3) All applicants must indicate
whether they know or have reason to"
believe that any of a third group of
pollutants is present in any discharge.
They must then describe the source of
any pollutant known or believed to be
discharged and provide any analytical
data which they possess.

These requirements are discussed
immediately below.

(i) RequiredAnalyses: § 122.53(d)[7)(i)
and item V-A. All applicants must
analyze for three conventional
pollutants (BOD, TSS, AND pH] and
four nonconventional pollutants
(temperature, COD, TOC, and
ammonia].

Certain minor revisions have been
made from the proposed requirements.

First, the toxic pollutants cyanide and
total phenols have been moved from this
list to item V-C. Thus applicants other
than primary industries, which must test
their process wastewater ouffalls, are
not required to test for cyanide and total
phenols unless they expect them to be
present. This change, advocated by
several commenters, was made because
these two pollutants are less likely to be
discharged by secondary industries or
from non-process wastewater outfalls
than the other parameters in item V-A.

Second, the required measure of
nitrogen compounds in item V-A has
been changed from total Kjeldahl
nitrogen [TKN) to ammonia. Ammonia is
the nitrogen compound of most concern
in terms of water quality. EPA has
recently proposed to add ammonia to
the section 307(a) list of toxic pollutants
(45 FR 803, January 8, 1980). Total
organic nitrogen, which measures
nitrogen compounds, which are
generally nutrients, is now required in
item V-B. (Total Kjeldahl nitrogen is the
sum of ammonia nitrogen and total
organic nitrogen.)

Some commenters requested deletion
or selected waiver of the uniform testing
requirements, the development of
industry-specific requirements, or the
addition of pollutants (total oxygen
demand and total organic halogen]. EPA
believes that the requirements of Item
V-A are generally appropriate for two
reasons. First, the parameters in item V-
A are commonly found in many different
types of discharges. Second, taken
together they are generally indicative of
the nature of a discharge. In addition,
the testing costs are small. However, in
response to comments, the regulations
have been modified to provide that the
Director may waive testing
requirements, on a case-by-case basis,
for one or more pollutants in Item V-A.
This selected waiver is reasonable h.
light of the substantial experience which
permit writers have in regulating the
parameters included in Item V-A.

(ii) Required Reporting of Presence or
Absence and, if Present, Required
Analysis: § 122.53(d)()(ih) and item V-
B. All applicants must indicate expected
presence or absence of discharges of 2
conventional pollutants (fecal coliform
and oil and grease) and 23
nonconventional pollutants and report
at least one analysis for each pollutant
expected present. These pollutants
either are of less significance or are less
likely to be found than toxic pollutants
or the pollutants in item V-A, for which
testing is automatically required.
Commenters on the proposal made
many of the same general criticisms and
suggestions as on item V-A. EPA has
not made changes in response to these
general comments (although some
specific comments were adopted, as
discussed below], particularly because
the required level of reporting presents
minimal burdens; actual testing-is
required only where the applicant
knows or has reason to believe that It is
discharging a pollutant. Furthermore,
testing costs are relatively inexpensive.
As noted earlier in this preamble, permit
writers need to know what pollutants
are present in an effluent to determine
appropriate permit limits in the absence
of applicable effluent guidelines.
Therefore, EPA does not feel It is
appropriate to make the requirements of
item V-B any less stringent.

One significant change has been made
from the proposal, which allowed
applicants to estimate the levels of
pollutants known or believed to be
discharged. The final regulations and
item V-B require applicants to test for
all such pollutants. This change was
made because EPA felt that the
increased reliability of a test over an
estimate justifies the increased cost in

those cases where one or more of these
pollutants is expected to be discharged.
The change also responds to industry
comments pointing out that providing a
quantitative estimate is technically
difficult and to one comment suggesting
that EPA require analysis of expected
pollutants.

Other changes have been made in
response to suggestions by commenters.
The pesticides required to be reported in
proposed Item V-C are now listed
specifically in item V-D (discussed
below). Radioactivity has been
subdivided into alpha, beta, radium and
radium 226. Nitrate and nitrite have
been combined as a single pollutant, in
accordance with the usual practice of
measuring their sum. Finally, the form's
Instructions and the regulations specify
that applicants need not test for
pollutants expected to be present solely
as a result of their presence in intake
water, but need only indicate that they
are expected to be present.

EPA rejected certain other
suggestions. EPA has retained the use of
total residual chlorine (rather than the
suggested free available chlorine]
because it measures both free available
chlorine and chlorinated amines,
because most existing toxicity data is interms of rsidual chlorine, and because

EPA expects to use total residual
chlorine as a pollutant measure in
forthcoming new effluent guidelines for
the Steam Electric Power Generating
Industry. Aluminum has been retained,
despite one commenter's argument that
aluminum has low toxicity and
solubility, because aluminum remains of
sufficient concern to require limitations
in some cases (see, e.g., 40 CFR 421.32
and 404.32).

(iii) Required Reporting of Presence or
Absence of Asbestos and Hazardous
Substances: §122.53(d)(7)(iv) and item
V-D. All applicants must indicate
expected presence or absence, and
briefly describe the source (or levels, if
data is available] if present, of
discharges of pollutants listed in item V-
D. These pollutants include one toxic
pollutant (asbestos) and 79
nonconventional pollutants which have
been designated as hazardous
substances under section 311 of the
Clean Water Act but not listed as toxic
pollutants and reportable in item V-C
and which retain their undissociated
form in water.

The proposed requirement for
asbestos was controversial and has
been changed. Applicants must now
state briefly the source of any discharge
of asbestos instead of testing or
estimating the level of discharge.
However, if they have analytical data
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on any such discharges; applicants must
report them.

Proposed item V-C required
applicants to estimate or test for certain
pesticides for which EPA had developed
(interim) test methods. In response to
comments, EPA has now listed -
specifically (in item V-D) each pesticide
required to be reported: EPA has
decided to list only those pesticides
which have been designated as
hazardous substances. These pesticides
are contained in the list of 79 hazardous
substances required by item V-D. EPA
feels that focusing attention on
pesticides formally recognized as
hazardous in water is a realistic
approach at this time.

Reporting requiremenis for the
hazardous substances (other than those
also listed as toxic pollutants) evolved
out of 1978 Amendments to the Clean
Water Act, which changed the
relationship between the NPDES
program amd section 311 of CWA.
Proposed § 122.64CdJ[19 and item IX of
the draft application form provided to
permit applicants the option of
submitting information on discharges of
hazardous substances designated under
section 311 of CWA to obtain exclusion
of those discharges from the various
requirements of section 311. The
proposal reflected proposed 40 CFR
117.12 (44 FR 10271, February 16,1979) in
which EPA tentatively interpreted the
1978 amendments to section 311(a)(2) to
grant exclusions for continuous or
intermittent discharges which are
caused by events occurring within the
scope of relevant operating or treatment
systems only if certain information
identifying those discharges is submitted
to the permitting authority. In the final
regulations (40 CFR 117.12, 44 FR 50766,
August 29, 1979), EPA revised § 117.12 to
acknowledge that such discharges by
permittees or permit applicants are-
exempt from section 311 even when
information on the discharges is not
submitted to the NPDES permitting
authority.

Concurrently with promulgating 40
CFR 117.12 on August 29,1979, EPA
published a notice (44 FR 50780]
modifying the June 14 proposed
application requirements by adding a
requirement concerning the reporting of
certain discharges of hazardous
substances in NPDES applications. This
action was taken in recognition of
Congressional intent that continuous or
anticipated intermittent discharges of
hazardous substances are appropriately
regulated under the NPDES program
rather than under section 311. The new
proposal required reporting of 73
hazardous substances (in,addition to the

June 14 proposal's requirement that,
hazardous substances which are on the
section 307(a) toxic pollutant list must

*be reported) and of seven dissociation
products of hazardous substances. The
proposal required each applicant-to
report any of these pollutants which it
knows or has reason to believe it is
discharging. In addition, all applicants in
36 industries were required to test for
-vanadium.

Estimates -were permitted except for
16 substances (13 pesticides, 2
chlorinated hydrocarbons and
vanadium) for Which official EPA test
methods had already been developed;
actual testing was reqbired for these if
expected present.

Commenters generally supported the
approach of requiring reporting of a
hazardous substance discharge only
where the applicant knows orlhas
reason to believe it is discharging the
substance. This is a less stringent
approach than used for toxic pollutants
for several reasons. First, toxic
pollutants are required to receive the
closest possible scrutiny in the NPDES
program under the 1977 Amendments to
CWA; thus theymay reasonably be
distinguished from hazardous
substances in formulating application
requirements at thistime. Second, test
methods are lacking for most of the
hazardous substances listed in the
August 29 proposal. Third, most of the
hazardous substances for which interim
test methods exist are highly unlikely to
be discharged except by a few
industries (most notably, the Pesticides
industry). Thus a more relaxed uniform
reporting requirement for hazardous
substances makes sense.

Several commenters contended that
the test methods for14 of the 16
hazardous substances for which EPA
claims to have published test methods
have not been properly promulgated in
40 CFR 136 under section 304 of CWA
and that EPA is therefore barred from
requiring anj such analysis. They
argued that the published methods had
not been properly incorporated by
reference in Part 136. EPA believes it
has legal authority to require testing for
those substances, whether by use of the
Part 136 methods or by allowing
applicants to choose any appropriate
method. However, commenters further
argued that the methods for pesticides
have been less widely tested than the
methods for toxic pollutants. EPA agrees
with those commenters:

In response to the above comments,
the proposed requirements have been
modified. Applicants are nowrequired
only to indicate the source of the
discharges for all hazardous substances
unless they have analytical data. Of

course, as always, the'permit writer may
require further testing if necessry. EPA
feels this more individualized approach
makes sense at this stage of the NPDES
program, since leps is known about the
analysis and treatability of many of
these pollutants in discharges than is
known for other pollutants to be
regulated in the next round of permit
issuance.

In response to EPA's request for
comments on the list of hazardous
substances for which application
reporting was proposed, one commenter
suggested that vanadium and uranium
be omitted, and one commenter
suggested that dicamba (a pesticide) be
omitted. EPA was not persuaded by
these comments.'All of these pollutants
have been designated by EPA as
hazardous substances, which are
designated to a large extent on the basis
of tocicity criteria. Certain hazardous
substances, such as acetic acid, are
omitted from reporting requirements
because they are toxic only in cases of
spills causing shock effects; they are not
toxic at the concentrations generally
fdund in continous discharges. How ever,
vanadium, uranium and dicamba are of
sufficient concern in continous
discharges to require reporting: The
burden of such reporting is minimal,
since the reporting is based on the
inexpensive estimation of presence or
absence rather than on more expensive
testing.

c. General Concerns in Sampling,
Analysis and Reporting of Testing
Results. Several additional aspects of
the sampling of waste streams and the
reporting of analytical results were of
concern to commenters and are
discussed below.

(i) Sampling Requirements. The
instructions to item V of Form 2c include
some general requirements about when
samples should be collected. (Not all
aspects of these instructions are set
forth in the regulations.] The proposed
instructions included the statement that
samples should be representative of the
previous twelve months of operation.
Several comment6rs pointed out that
this requirement was incompatible with
the minimum requirement of testing one
sample. Based on the comments, this
statement has been deleted from the
final instructions. The instructions retain
the statement that applicants should
choose sampling times which are
representative of their normal
operations. If operations are so variable
that no representative time can be
selected, as claimed by a few
commenters, applicants may describe In
item VI of Form 2c any types of
discharges which differ from those

I II I
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tested (see section III.D.3.e of this
preamble).

Two commenters objected to the
requirement that all composite samples
be flow-proportional and suggested that
time-proportional samples be allowed
when retention times are long enough.
This suggestion has not been adopted
because flow proportional samples give
a more accurate measurement of the
total mass discharged when flows are
not constant. When flows are constant,
there is no difference between flow-
proportional and time-proportional
samples. One of these commenters also
requested clarification of the definitions
of grab and composite samples; this has
been done.

Several commenters pointed out that
the proposed requirement that all
samples be preserved by cooling to 4°

Celsius was unnecessary for some
pollutants, paticularly metals. This
requirement has been deleted from the
instructions, but applicants must comply
with specific requirements for individual
pollutants covering sampling containers,
holding times, and preservation
procedures when they are promulgated
(proposed at 44 FR 69464, December 3,
1979). Until these requirements are
promulgated, applicants must describe
the holding times and preservation
procedures which they use.

(ii) Reporting of Testing Results.
(A] Detection Limits. The proposal

required applicants to report detection
limits for all pollutants in draft item V-C
found to be not present. This
requirement has been deleted because
the proposed application-based limits
have been deleted and the promulgated
application-based notification
requirements of 122.61(a) are not based
upon multiples of detection limits.
Therefore, the comments which were
received on reporting of detection limits
are no longer relevant, and the table in
the proposed instructions setting forth
detection limits has been deleted.

[B) Miscellaneous Issues. One
commenter pointed out that reporting of
flow was required in both draft items V-
A and V-B. The purpose was to have the
applicant report the flow once to
correspond to the concentration levels
reported for the toxic pollutants, and a
second time to indicate the average and
maximum flow over the course of one
year. Flow is now reported only once
because of reorganization of the form, as
described in the next paragraph.

EPA has adopted certain suggestions
by environmental groups advocating
more detailed presentation of analytical
results. Both concentration and mass of
pollutant loadings must be reported in
the application. In addition, pollutant

loadings must now be reported as
maximum daily value and as maximum
30-day value and long-term average
value, if available. This change does not
require any additional testing but does
require additional calculations.
"Maximum daily value". "maximum 30-
day value" and "long-term average
value" are explained in the instructions
to Form 2c. Requirements for types of
samples (grab or composite) are now
specified in the instructions; therefore,
they no longer have to be specified in
item V of the form.

The application form does not require
applicants to analyze intake water, but
they may do so if they wish to be
eligible for net limitations under
§ 122.63(h).

In response to a comment, a provision
has been added to the final regulation
allowing the Director to limit testing of
substantially identical outfalls to a
single outfall. The applicant must state
in the application which outfalls were
actually tested and which were not and
explain why the outfalls are considered
substantially identical.

Pollutants required to be reported in
item V are listed on separate sheets at
the end of Form 2c, numbered V-i to
V-9. In order to provide applicants with
some flexibility in reporting, the
instructions state that applicants may
submit some or all of the required
information on separate sheets instead
of filling out pages V-1 to V-9, if they
provide all the required information in
the same format (to allow EPA to
computerize the data). For example,
applicants (or laboratories conducting
analyses for applicants) may program
GC/MS data systems to print the data in
the required format, eliminating the
need to copy the information onto a
form.

d. Response to Comments Advocating
Biological Monitoring for NPDES Permit
Applications. The final regulations, like
the proposed regulations, do not require
biomonitoring of effluents as part of the
application process. However, as
discussed in the preamble to the
proposal at 44 FR 34400, the permitting
authority is encouraged to require
toxicity testing when the information is
needed to assess the toxicity of a
present discharge. Toxicity information
may be necessary, for example, (1) when
BAT is basically equivalent to BPT (that
is, no treatment beyond BPT is
necessary to control 307(a) toxic
pollutants); (2) when guidelines for BAT
are absent and permit limits will be
case-by-case; or (3) when pollutants will
not be chemically analyzed (e.g.,
secondary ihldustries or non-process
wastewater) but toxicity is suspected.
The results of such tests would then

allow the permit writer to decide
whether to require a process evaluation
to determine whether additional
treatment is required. The option of
using toxicity tests also provides the
permitting authority with the flexibility
to respond to specialized cases when
the source of toxicity is something other
than the listed toxic pollutants.
Permitting authorities have the authority
to require acute biological toxicity
testing when toxic conditions have
occurred in the past, when toxicity
information is needed for establishing
priorities for permit issuance, or when
reported effluent data is insufficient.
This authority is clearly provided in
section 308 of CWA, which lists
biological monitoring as an available
method for the purpose of developing
permit limitations.

A significant number of comments
were received, particularly from private
citizens and public interest groups,
strongly supporting toxicity testing as a
mandatory permit application
requirement. At a minimum, most of
these commenters wanted all Group I
industries (defined in the proposal as
the primary industries plus the
Forroalloys and Asbestos Manufacturing
categories) to perform a two-tiered
testing program consisting of. (1) a 96-
hour, acute, static LC50 toxicity test on
several appropriate species; and (2)
persistency testing by sediment uptake
of priority pollutants or bioaccumulation
test of animal tissues. Commenters
argued that such a testing program
would not be an overly-restrictive
burden on Group I industries. EPA
disagrees and feels that these suggested
requirements are inappropriate at this
time. Toxicity testing is not being
required of all applicants because, in
many cases, additional or modified
treatment will be required by BAT limits
for specific pollutants. In these
situations, the results of toxicity testing
may not be relevant because specific
pollutants which are sources of possible
toxicity will be identified chemically
and permittees will be required to
reduce the concentration of these
pollutants. When specific toxic
pollutants are identified in the permit
application, it may be assumed that the
effluent has acute or chronic toxicity,
which would make biomonitoring
duplicative. EPA believes, therefore,
that biomonitoring currently should be
required on a case-by-case basis by the
permitting authority in situations such
as those indentified above, where the
information is needed to make a
permitting decision. However, after
installation of BAT treatment,
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biomonitoring will play an increasingly
important role in the NPDES program.

Several commenters argued that EPA
cannot require biomonitoring for
pollutants other than those regulated by
a discharger's NPDES permit, apparently
misunderstanding that biomonitoring
does not test for specific pollutants. One
of the advantages of biomonitoring is
that total toxicity is measure regardless
of the interactions of the constituents
contributing to that toxicity. Therefore,
toxicity tests measure the effects of
chemical mixtures which cannot
otherwise be limited in a permiL

One commenter argued that the
Agency, not the regulated industry,
should bear the burden of data gathering
unrelated to determining permit
compliance. EPA disagrees. Section 308
of CWA requires the discharger, not the..
permitting authority, to provide any
information necessary to determine
permit limits.

Some commenters argued that the
cost of toxicity testing is prohibitive.
Although testing for chronic toxicity and
bioaccumulation can be expensive, the
cost of acute toxicity testing is not
prohibitive. Many industries have in-
house testing capability and many
companies have already generated
toxicity information on their discharges.
In addition, a substantial number of
laboratories, in'cluding many
environmental engineering firms,.
perform toxicity testing on a contract
basis at competitive prices. The
following table represents typical
present-day costs of several types of
acute toxicity tests:

Contractor
Acute toxicity In-house

test
Offsite Onsite

24 hr Static,.. $IO-2D S200-500 $2.000-3.000
96 hr StatIc $200-500 SSO-2,500 S4,000-6.000

Renewal.
96 hr $300-600 $800-2,500 $6.000-10.000

Ft6wthrough.

Other comnenters suggested'thatno
biomonitoring be required until EPA
publishes biomonitoring protocols.
Several comments were directed at the
lack of standardized test methods,
particularly for chronic toxicity testing.
Standardized test methods for acute
toxicity testing are available (see
Methods for Measuring the Acute
Toxicity of Effluents to Aquatic
Organisms, EPA-600/4-78-012) and EPA
will soon propose formal rules under
section 304(h) of CWA to include these
acute toxicity test methods in 40 CFR
Part 136. However, test methods for
chronic toxicity and bioaccumulation
are less standardized. In particular, tests
used for the analysis 'of carcinogenic,

mutagenic, and teratogenic properties of
pollutants are still undergoing
development and evaluation. Therefore,
test results on these measures should be
carefully evaluated before the3f are used
in the NPDES permit program.

Although-biological toxicity testing
Will be used only on a case-by-case
basis during the next round of permit
issuance, EPA believes that biological
testing must play a major role in future
toxic pollutant control strategy.
Therefore, EPA will propose rules in the
near future to require all dischargers in
selected subcategorids to evaluate their
effluents after BAT treatment processes
are in operation-using a standard
biological screening protocol. The
screening protocol will be relatively
inexpensive and will identify effluents
still containing significant toxicity.
Further testing and preparation of a
toxicity reduction plan may be required
if screening reveals significantly toxic
discharges. In cases where severe
toxicity problems remain, the permit
may be reopened and modified
accordingly under § 122.15(a)(2]. Data
thus generated will also be used to
assess problems associated with
specific discharge types or chemical
classes which could be involved in
humafi health problems. The information
will identify those instances where the
magnitude of discharge would pose '
particularly hazardous and long term
problems.

EPA expects that many-post-BAT
discharges will not have the acute
toxicity problems which have been
associated with industrial dischargers in
the past. Of increasing importance in
future pollution control will be problems
involving chronictoxicity, persistence,
and bioaccumulation. EPA plans to
incorporate the developing technology in
these area into future biomonitoring
requirements. -

3. OtherApplication Requirements
a. Outfall Location: § 122.53(d)(1) and

Item . A new requirement has been
added that-applicants list the latitude
and longitude and the name of the
receiving water for each outfall.
Applicants should be able to generate
this information easily from the map
provided in Form 1. This information,
suggested by environmental groups, will
be useful to EPA and States in water
cfuality studies and planning activities.

b. Flows, Sources of Pollution, and
Treatment Technologies: § 122.53(d) (2)-
(4) andltem II. The major change from
the proposal is that, in response to
comments, information required on a
line drawing and in tabular form are
better coordinated. The line -drawing
now must show average flows for all

types of wastewater, and item V-A
requires reporting of the maximum daily
total flow from each outfall (as well as
average flows).

The information in Item I is useful to
the permit writer because it reveals
what processes use or contribute
pollutants to water in the facility, and
what kinds of treatment wastewater
currently receives. Therefore, comments
suggesting that these requirements be
deleted as unnecessary and burdensome
have been rejected. EPA has also
rejected the suggestion of environmental
groups that all flows should be
measured, not estimated. Estimated
average flows are sufficient to give the
permit writer a general picture of the
facility's water use. However, when
actual flow measurements already exist,
they must be reported.

All sources of flow to an outfall must
be identified in the line drawing,
including cooling water, sanitary
wastewater, and stormwater runoff. The
instructions have been modified to
emphasize that similar processes or
operations may be shown on the line
drawing as a single unit, labeled to
correspond to the more detailed listing
in item JI-B. This responds to comments
objecting that extensive reporting of
flows between many individual
processes would be burdensome.

The National Coal Association
commented that the requirement to
provide a line drawing is not
appropriate for coal mines. In response,
the question allows the applicant, when
a water balance is not possible, to
describe the source of the water (e.g.,
active surface mine, regraded'area, or
preparation plant) and its route before
being discharged.

Average flows contributed by each
operation to an outfall must now be
reported in § 122.53(d)(3) and item li-B
to enable the permit writer to determine
the proportion of the total flow
contributed by operations which are
covered by an effluent guideline,

Identification of treatment systems Is
now requested in a coded form which
will allow loading of this information
into an automated data system. The
appropriate codes are listed in the
form's instructions.

The instructions have been modified
in several other Ways. First, processes
and operations may be described in
general terms, in response to
commenters who feared that this
requirement would reveal trade secrets.
This general identification of processes
contributing to wastewater effluent is
necessary to identify the standards and
limitations applicable to the dischqrge.
Second, any reasonable measure of the
flow contributed by stormwater, such as
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duration or frequency of storm events,
may be used. This responds to
comments pointing out the difficulties of
predicting flows resulting from rainfall.
Finally, a description of the final

* disposal of any solid or liquid waste
other than by discharge is required, so
that the permit writer may determine the
amount of the effluent discharged and
identify the fate of all wastes.

Other suggestions made by
commenters have not been adopted.
One commenter suggested that
estin'ates of future increased flows be
allowed in calculating permit limits.
However, the general policy of the
NPDES program is to base present limits
on present operation, rather than on
potential increases. Another commenter
stated that the question should not ask
for the design flow of the treatment
units, because the method of treatment
may change. However, the description
in the permit application is not binding.
but simply must be representative of the
facility at that time. Permittees may
meet their permit limits by selecting any
appropriate treatment equipment or
methods.

The question requiring additional
description of discharges which are
intermittent or seasonal (§ 122.53(d)(4)
and item II-C) has been modified
slightly. Columns for outfall and
contributing operation have been
separated, and the column for volume of
flow has been expanded to allow
reporting of flow rate and duration if
applicable.

c. Measure of Maximum Producton"
§ 122.53(d)(5) anditem IIL Applicants
must report maximum production when
production-based guidelines apply to
their discharges. This requirement has
been changed slightly from the proposal.
Applicants must now report only a
maximum measure of their actual
production, not an average measure as
well. The instructions have been
modified to give examples of guidelines
expressed in terms of production or
other measures of operation. They state
that an applicant that discharges only
non-process wastewater is not covered
by a guideline and thus need not
complete this item. Another
modification is that applicants now must
indicate which outfalls are affected.

d. Currently Required Construction,
Upgrading or Operation of Waste
Treatment Equipment- § 122.53(d(6) and
item IV. Applicants must report any
current requirements for construction of
waste treatment equipment. The
proposed requirement to describe non-
required projects proposed by the
applicant is now optional.

One environmental group wanted item
IV expanded to require listing all interim

dates in the construction schedule (as
proposed § 122.64(d](15) required).
However, the Agency has decided that
the application Is not an appropriate
mechanism to collect this information.
which is usually publicly available
anyway. The final compliance date is
required to enable the permit writer to
determine how soon the discharge will
be affected or to decide whether to
check other records for more
information.

Item IV-B. which asks about planned
projects, was made optional in response
to several comments noting that the
applicant's tentative project plans are
an internal matter. Thus, applicants may
report any projects they have in
planning stages if they feel that this
information will assist the permit writer
in developing permit conditions;
however, applicants are not required to
reveal their plans.

e. Potential Discharges of Toxic
Pollutants: § 12253(dKg}HO) and it em
VI. Certain information on toxic
pollutants must be reported in addition
to the testing discussed above in section
lII.D.2 of this preamble. This additional
information will help identify any toxic
pollutants which may be discharged
from the applicant's facility and thus
should be controlled through permit
limits. It will also be used as one basis
for application-based notification
requirements. (See section L.B2.a.iii of
this preamble.]

(i) Toxic Pollutants Used or Produced
by the ApplicanL I 122.53(dA(g) and item
VI-A. Applicants must identify toxic
pollutants which they use or
manufacture as intermediate or final
products or byproducts. This
requirement supports § 122.62e). which
requires that permits be written to
control toxic pollutants which are used
or manufactured by the applicant.
Several commenters noted that
pollutants which are used or
manufactured at a facility are likely to
be discharged by the facility. In
addition, several commenters (including
an environmental group and State
permit-issuing authorities) suggested
that the application form include a
requirement for an inventory of raw
materials and products. This item
responds to the above comments.

The Agency considered excluding
from this application requirement those
pollutants which are used or
manufactured in small amounts. This
approach requires aL determination of
cutoff levels of use or manufacture.
However, because even relatively small
amounts of a toxic pollutant can be of
substantial concern in certain
circumstances, the cutoff levels would
have to be quite low. The Agency

concluded, therefore, not to use a cutoff
but rather to uniformly require
submission of information identifying
any toxic pollutant used or
manufactured by the applicanL

(ii) Predicted Potential Increases in
Discharges of Pollutants" § 122 (dXo)
and item VI-B and C. Applicants must
describe and explain the causes of
discharges of pollutants which may
during the next five years exceed two
times the maximum levels reported in
waste stream analyses. This information
will be used by permit writers to
identify any pollutants which are
expected to be discharged at significant
levels and thus require control under
§ 125.3 (see section M.B.2.a.i of this
preamble.) In addition. § 122.61(a)
requires notification of future discharges
at levels exceeding five times any levels
reported in this question (see I1.B..a.ii
of this preamble.)

Items VI-B and C are essentially the
same as the draft items VI-A. B. and C,
except that the applicant is now
required to report any discharges
expected to exceed two times the
maximum level reported in item V
instead of five times the average level.

One commenter argued that since the
Director may modify a permit if the
discharge exceeds five times the
reported level after the permit is issued.
information on expected increases
should be optional. This suggestion was
rejected. It is appropriate to identify
future discharges in the application and
to set appropriate limits in the permit.
This will help insure the installation of
any equipment necessary to treat the
potential discharges prior to
commencement of the discharges.
Reliance on future reporting and permit
modification would result in delays in
control and should be used only to
control discharges which are not
foreseeable at the time of permit
issuance.

Some commenters contended that this
question would be difficult or impossible
to answer. However, the question
requires only that predictable
discharges or fluctuations be identified.
When applicants have no reason to
believe that such discharges or
fluctuations will occur, they may answer
"No" to item VI-B. If discharges or
fluctuations are not predicted in item
VI-B but later do occur, they will trigger
application-based notification. When
applicants believe that fluctuations may
occur but cannot predict their degree.
they should state their reasons for
believing that the fluctuations may
occur-, the permit writer will then
determine whether more information is
necessary.
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One commenter requested that some
-provision be made to exempt applicants
from liability for false reporting if the
estimates reported in item VI turn out
later to be inaccurate. No such provision
is necessary because applicants would
not be liable to prosecution for incorrect
estimates made in good faith:

Sf. Results of Previous Biomonitoring:
§ 122.53(d)(11) and item VII. Each
applicant must indicate whether or not
biological tests for acute or chronic
toxicity have been performed on its
discharge and describe the results of
those tests. The proposed requirement
that the test results be reported has
been deleted.

Two commenters strongly opposed
the requirement to report the results of
previous biological toxicity testing
because the data in many cases would
have been developed by EPA in'
cooperation with the industries to assist
in effluent guidelines develdpment.
Another commenter suggested that the
proposed reporting requirement unfairly
penalized industries who have been
diligent in their cleanup efforts and
would create serious legal or public
relations problems for those dischargers
who in the past have had effluent
quality problems but have now installed
extensive treatment facilities.

EPA agrees that requiring dischargers
who have voluntarily conducted
biomonitoring toxicity tests in the past
to report the results could be unfair,
particularly if their cleanup efforts have
resulted in substantial toxicity
reductions. The Agency has eliminated
the requirement to provide the results of
such testing on the application form.
Instead, item VII requires applicants to
report whether or not biological tests for
acute or chronic toxicity have been
performed on the discharge or on the
receiving water in close proximity to the
outfall. When the results of such tests
are likely to indicate the present
situation (e.g., when no new treatment
system has been installed or when no
production and process changes have
occurred since the tests were
conducted), the perrit writer can review
these factors and decide whether or not
to request further information relating to
those tests.

g. Laboratory Conducting Analyses:
§ 122.53(d)(12) and item VIII. If any of
the analyses reported on the application
form were performed by contract
laboratory or consulting firm, applicants
must identify each laborator3i and the
analyses which it performed. In the
proposal, applicants were not required
to identify which analyses were
performed by which laboratories. This
requirement was added in response to
the single comment received on this

question. It imposes only a minimal
reporting burden, while providing useful
information for quickly following up pn
problems relating to the data.

IL Other Information Required by the
Director on a Case-by-Case Basls:
§ 122.53(d)(13). In addition to complying
with specific information requirements
on the application form, the applicant
must provide such other information as
may reasonably.be required to assess
the discharges of the facility and to
determine whether to issue an NPDES

,,permit. This information may include
additional quantitative data and
bioassays to assess the relative toxicity
of discharges to"fish and other aquatic
life, and requirements to determine the
cause of such toxicity. This regulation is
essentially the same as proposed
§ 122.64(d)(20), except for minor
changes. The word "reasonably" has
been added as suggested by one
commenter. In addition, the sentence
concerning bioassays, which appeared
as a comment in the proposal, now has
been incorporated into the regulation,
with chemical analysis also mentioned
explicity.

Several commenters stated that
permit writers were being given too
much discretf6n to ask applicants to
generate new and costly data, and that
the regulation was too open ended and
should be deleted. One commenter
suggested that the specific informational
requirements were so complete that this
regulation was unnecessary. Another
suggested that EPA develop a list of
pollutants of concern by industry
category, and limit requirements to that
list. None of these-suggestions was
adopted, however, except for addition of
the word "reasonably," which should
provide protection against unreasonable
requests for information. The need for
"other information" on a case-by-case
basis for certain discharges has been
demonstrated by prior experience in the
NPDES program. While the uniform
requirements should suffice for most -
applicants, the flexibility to request
further information in appropriate
circumstances must be retained.
4. Proposed Application Requirements
Deleted From the Final Regulations and
Form

a. Optional Reporting Requirements
for Hazardous Substances. Proposed
§ 122.64(d)(19) gave applicants the
option of submitting information on
discharges of hazardous substances
designated under Section 311 of CWA to
allow them to apply for exclusions of
those discharges from the requirements
and penalties of secion 311. Item IX of
the draft NPDES application form
contained a format for submitting such

optional information to EPA, Both the
regulation and Item have been deleted
from the final regulation and form,

EPA has deleted this question because
It is unnecessary, In accordance with 40
CFR 117.12 (44 FR 50760, August 29,
1979) which states that to obtain
exclusions from section 311, applicants
need not report in their applications any
information concerning continuous or
anticipated intermittent discharges of
hazardous substances which are caused
by events occurring within the scope of
relevant operating or treatment systems,
(See section III.D.2.b.iil of this preamble
for further background.)

Certain discharges by NPDES
permittees or permit applicants, such as
spills, remain subject to section 311
coverage absent the submission of
appropriate information to the NPDES
permitting authority and coverage in the
NPDES permit. However, since this
information may be submitted at an
applicant's 6ption under 40 CFR
117.12(a)(2) (dealing with "exclusion 2"),
no regulatory requirement is needed In
§ 122.53(d). Furthermore, no single
format will serve the purposes of each
applicant seeking to exclude potential
spills from section 311 coverage under
exclusion 2. Instead, the instructions to
Form 2c direct applicants seeking such
exclusions to attach the information
required by § 117.12(c)(1) to their
application forms on additional sheets
of paper.

Information on continuous or
anticipated intermittent discharges of
many hazardous substances is now
routinely required of certain applicants
by § 122.53(d)(7J(iv) and item V-D of
Form 2c. These requirements reflect
Congressional intent that such
discharges be regulated under the
NPDES program rather than under
section 311 of CWA.

b. Submission of Data on Additional
Pollutants. The proposed application
form contained a question requiring
applicants to report data on any
pollutants in addition to those reported
in item V (proposed § 122.64(d)(18) and
draft item VIII). This requirement has
been deleted from the final form. The
deletion is in response to several
comments objecting that the proposal
was burdensome and required reporting
of data that was inaccurate and not
useful. The Agency agrees that the
information would generally not be
useful to permit writers In this round of
permit issuances.

An environmental group suggested
that EPA require applicants to submit or
to keep on file any GC and GC/MS
profiles they generate to provide
information on additional pollutants.
EPA considered establishing such a
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requirement; however, investigation
revealed several drawbacks. Only a
computer-readable form of the raw data
(that is, nine-track magnetic tape] would
provide data on additional pollutants,
and the cost of storing data in this form
can be significant. The cost of
reanalyzing the tapes ranges up to half
of the cost of analyzing a new sample.
Therefore, potential cost savings are not
great and do not outweigh the
advantages of conducting new sampling
and analyses, when necessary, rather
than retaining raw data on a routine
basis. The retained data would be less
current and would reveal only a limited
number of additional pollutants.

c. Ancillary Activities Which may
Result in Discharges of Toxic Pollutants
or Hazardous Substances-Best
Management Practices Programs.
Proposed § § 122.64(d) (11] and (13) and
draft items DI-B and Ill-C of Form 2c
required each applicant to describe any
actual or potential discharges of toxic
pollutants or hazardous substances from
ancillary activities and to attach a copy
of its Best Management Practices (BMP]
program for controlling these discharges.
The requirement to develop a BMP
program was contained in Part 125,
Subpart K of the final NPDES
regulations published on June 7,1979 [44
FR 32854, 32954). The effective date of
Part 125, Subpart K was deferred on
August 10, 1979 (44 FR 47063) pending
the availability of a BMP guidance
document. On March 20,1980 (45 FR
17997) the guidance document was made
available for a 45-day public comment
ending May 5, 1980 (see 45 FR 21635;
April 2, 1980). Therefore, at this time 40
CFR Part 125, Subpart K is not yet
effective.

In light of this timing problem. EPA
decided to omit the requirement to
submit a BMP program from Form 2c at
this time. When Part 125, Subpart K
becomes effective Form Zc will be
amended as appropriate. This will allow
EPA to make any adjustments to the
requirements necessary to respond to
public comments on the BMP manual as
well as those previously submitted on
proposed § § 122.64(d) (11) and (13) and
draft items in-B and I1-C. In particular,
EPA is considering comments submitted
on the draft form which suggested that a
summary of the BMP program, rather
than the entire program, be included
with the application, and that the
description of actual and potential
discharges (draft item Ill-B) be
combined with this summary.

E. Monitoring Requirements

1. Chemical Monitoring
Specific monitoring requirements for

an individual permittee are established
by the permit writer when the permit is
issued. § 122.11(b) requires that permits
contain monitoring requirements which
are sufficient to yield data
representative of the monitored activity.
However, it does not establish any
specific requirements for monitoring
type and frequency, but rather leaves
that to the judgment of the permit writer.
This case-by-case approach to setting
monitoring requirements, which has
been used in the past in the NPDES
program, reflects the need to consider
outfall-specific factors such as the flow
rate, the types of pollutants discharge,
the nature of the receiving water, and
the existence of downstream intakes for
drinking water.

Because monitoring requirements are
related to many of the issues in the
application form and permit regulations,
the preamble to the proposed
regulations contained (at 44 FR 34407;
June 14, 1979) a description of a typical
monitoring scheme under the new
toxics-oriented permitting strategy. The
scheme depicted the usual frequent
mqnitoring for pollutants limited in the
permit as well as periodic monitoring for
some or all of the toxic pollutants and.
in some cases, periodic biological
monitoring. In addition, the proposed
regulations included a provision
(proposed § 122.71(aXl)) allowing
monitoring requirements to be set for
pollutants controlled by the proposed
application-based limits regulations.
although, again, no frequency was
specified. The preamble also discussed
the costs which might be associated
with particular compliance monitoring
requirements.

Two major differences between the
final regulations and the proposal affect
monitoring requirements.

First, the proposal on application-
based limits has been deleted, and the
final regulations contain an application-
based notification requirement and a
provision authorizing permit
modification when a toxic pollutant is
discharged at a level exceeding that
achievable by BAT. Although
application-based limits might, as some
commenters argued, have forced
permittees to monitor their discharges
frequently to ensure that the limits
would not be violated and that the
permittees would not be subject to
enforcement actions, application-based
notification requirements do not impose
similar burdens. Notification is required
only when the permittee knows or has
reason to believe that some activity has

occurred or will occur which would
result in increased discharges. No
obligation is imposed by the regulation
to monitor for pollutants which are not
expected to be present. Of course,
permits for discharges of toxic
pollutants are likely to require some
testing for toxic pollutants during the life
of the permit to determine whether
significant amounts of toxies are being
discharged. See § 122.62(1)(i)(4), which
allows permit writers to require
monitoring for pollutants not limited in
the permit.

Second. the final regulations
(§ 122.82(e)] require that permits contain
limits to control all toxic pollutants
which are used or manufactured by
applicants or which are reported at high
levels. These limits will include limits on
specific toxic pollutants unless the
permit writer determines that the
discharge of the toxics will be
adequately controlled by limits on other
pollutants. Limits on individual toxics
will require compliance monitoring for
the toxics, which could be expensive in
some instances. However, this follows
inevitably from the statutory
requirements that permits assure
installation of BAT-level treatment to
control discharges of toxic pollutants.
§ 122.62(e) merely provides certain
criteria governing which toxic pollutants
may be discharged in significant
amounts. EPA expects that where toxics
testing would be very expensive, the use
of indicator limits or indicator "
monitoring may help alleviate this
problem.

2. Biological Monitoring
In the preamble to the proposed

regulations, one of the options presented
for compliance monitoring and reporting
was the use of toxicity tests in addition
to chemical analyses. Under this
strategy, toxicity tests would
supplement chemical analyses so that
chemical testing would be required
"sparingly" and acute toxicity tests "on
a more frequent basis:' EPA reasoned
that because toxicity tests are generally
less expensive than chemical analyses
and may lead to the detection of
additional sources of toxicity not.
controlled by the permit, a useful check
on wastestream toxicity could be
economically provided as part of the
compliance monitoring requirements.

Several commenters, however, argued
that biological toxicity information is
not relevant or necessary when a permit
is based solely on chemical limits and
when chemical monitoring is required.
Several other commenters favored
biomonitoring but objected to
performing both chemical arid biological
testing. The Agency agrees that in most
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cases where the permit contains only by the revision.of current reporting. regarded as underestimates. The Agency
chemical limitation;, toxicity iests -_ requirements for pollutants other than recognizes that GO/MS costs vary with
should not be required for the purpose of the organic toxics, including additions to the QA/QC procedures used but feelp
compliance monitoring. However, there,.' and deltions from the current list-of . that today's cost estimates eflect q,
may be circumstances where pollutants which must be reported and reasotiable l per limit'on' the cost of the'
considerable doubt.exists concerning changes in the nature of reporting for QA/QC Orocedtirej which will be used
the adequacy of the chemical limits certain pollutants retained on the list. in performing GC/M,"fialysts.
employed as permit limits to control all a. Sampling and analysis of organic A second group qf c0mments received
sources of toxicity. In these cases, "oxics. For the purpose of calculating a by the Agency concerned the
toxicity tests should be requir6d as part probable cost impact, the Agency is assumptions aboui the fiumber of
of the monitoring plan not to test for assuming that sampling consists of.24- pamples which wilLbe taken by permit
compliance, but to trigger investigations hour composites (a change from the applicants. ene commenter from the
of the cause of remaininig toxicity. The proposed requirement of 72-hour coal mining'industry argued that the
investigations could lead to the * composites). Analysis is assumed to overall cost calculation was an
reopening of the permit to control the consist of GC/MS quantification. underestimate because some plants in
newly-found problem. Of course, when Applicants may use any method of its industry have as many as 10 outfalls,
toxicity limits are specified in the analysis before the publication of final The Agency acknowledges that the total
permit, the appropriate toxicity tests are 304(h) test methods, but the Agency cost for some applicants will be several
necessary to ensure compliance, expects that GC/MS will be used most times the average cost figure, but also

Several commenters suggested that often because of the designation of emphasizes teat the figures are used to
biomonitoring could com'pletely replace, testing requirements by GC/MS fraction. calculate the total incremental cost for
chemical analy'sis and sere as a Cost data to support the proposal the average plants. In addition, it is
compliance indicatorto trigger more were deyeloped from a, variety, of noted that today's regulations provide
expensive cheniical analysis. However, sources, which yielded'figures over a for testing exemptions for identical
toxicity testing alone is inadequate relatively large range. These data were outfalls, which should reduce individual
because ruany ioxic pollutants are not published in the prb'osal's preamble impacts in some, cases;
acutely toxic but bioaccumulate or are and comments were received. The Some commenters xegarded the one-
carcinogenic or miutagenic. It is Agency verified the data with additional sample assumption as an underestimate
important to lhow whether those qhecking, but some uncertainties remain, because of the requirement in the
pollutants are being discharged. These including the effect of laboratories' proposal that,the sample be..
pollutants would'dften be discharged ' increased use of and'familiarity with the representative of the operations of the
below the levels of acute toxicity and analytical methods, the impact of the plant for the previousperatons In
not be adequately monitored by acute entry of new laboratories into the response to these comments, the
toxicity tests; long-term threats would market, and the level, of quality requirement in today's instructions is
thus remain undiscovered. Therefore, assurance/quality control (QA/QC) that the time for sampling'be
toxicity tests should not be used which will be required by final representative of the applicant's normal,
exclusively for compliance monitoring in regulations under 40 CFR Part 136. The operations. This modification means
these cases. following cost estimates represent opera tions oconeatePA intenst otnet eyo conservatively high judgments based , that the instructions no longerEPA intends to continue to rely on cosraieyhg uget ae potentially require multiple sampling,
chemical testing to insure compliance upon unit prices as of Fall 1979. but only aqsomwhat careful choice of
with permit limits for specific pollutants. * The Agency received comments from, t ony tsme. c choice o I,
However, the Agency believes that a number of sources on the unit cost of sampling time. li poi ,
biological toxicity testing is-usefui to sampling and analysis in the preamble Theapplcation-based limits provision
help determine whether the toxicity of to the proposal. These comments ranged has been replaced byan application-
discharges in' compliance with BAT . from one which indicated that the based reporting requirement in

permit limits has been adequately Agency cost estimate of $4500 was an §22.61(a). This change from the
reduced to assure achievement of overestimate by $2,000 of the cost of proposal strengthens the likelihood that'
fishable and swimmable wateis as, sampling and analysis to one which each applicant will need to collect and.
rirablend sionable 101 r of , Csuggested that the Agency figure was an analyze only one. sample. It makes the
required by Section 101 of CWA. underestimate of that cost by a factor of potential copt of the application-based
Therefore EPA will sd n enter into a two. Several commenters remarked that limit provision a moot issue,
toxicity screening tests for certain the Agency estimates for the cost of (i) Sampling Costs. Sampling costs
dischargers after they have installed sampling and for the cost of GC/MS will vary significantly, depending on the

BAT. " screeningwere correct; another extent to which the applicant has to rely
commenter confirmed the overall on an~independent contractor rather

F. Economic and Resource Impacts of Agency cost estimate. The cost of GC/ than in-house personnel to perform the
Application Reporting Requirements MS quantification was viewed as an sampling. The instructions state that

1, Unit Costs of Sampling andAnalysis • underestimate by, several commenters sampling should be supervised by an
because of their expectations about the experienced supervisor. The sampling

The incremental costs (over those cost of quality.assurance procedures. costs will also depend on the degree to
associatedwith existing application However, it was unclear from these . which the costlier,,manual (rather than
requirements) imposed by the new comments What the commenters automated) sanmpling must be used. The
sampling and analysis requirements assumed about the nature of the QA/QC. analysis below assumes that the
consist of thd following two elements: procedures to be employed.. . sampling wll be,perf6rmed manually,
(1) costs imposed by the new, Among the comments on the unit. cost _ although either. sampling method Is
requirement that certain applicants of sampling and analysis, only, those . allowed.
sample and analyze certain waste concerning the cost of quality assuranre As noted above,.this anlaysis reflects
streams for some or all of the organic .. procedures spe.pified the manner in, the change.from tfie, proposed
toxic pollutants; and (2) costs imposed. . which EPA-assumpd unit cost.swt.e. , requirement fo.ka 72-hour sample to a
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24-hour sample, resulting in substantial
cost reductions.

Using current prices, the approximate
sampling cost breakdown in the case of
complete reliance upon independent
contractors (assuming the use of a 4-
person sampling team for a 2-day
sampling trip] is as follows:
Technicians @ S0/day, X3 sampling

shifts=$240 X2=$480
Supervisor @ $120/day=$120X2=$240
Reports (1 person-day, supervlsor)=$120
Overhead on contract salaries (150%)=S1,280
Equipment set up on site, 2 man-days = $160
Disposable equipment, sample container

preparation=$130
Sample air transport=$100
Subtotal, less personnel air fares, local travel

and per diem=S2,490
Personnel air fare (estimated average-$200/

ea.=$800
Personnel per diem/local travel--$5/day/

person=$400
Total=$3,690

Costs in a number of these categories,
such as salaries, overhead rates, and air
fare may vary significantly. However,
the Agency believes that $3,690 is a
reasonable estimate of the discharger's
cost to have an independent 4-person
team to undertake a 2-day sampling trip.

The situation described above is the
most expensive case. By using an
experienced contract supervisor and
possibly contract sampling equipment
together with in-house technicians,
sampling costs may be reduced by
approximately $1850 because overhead,
travel, and salary expenses associated
with the three contractor technicians are
eliminated. This leaves a net sampling
cost of approximately $1825 per 24-hour
composite sample collected manually.

If a sampling team can sample at least
two outfalls simultaneously, additional
savings can be achieved because
personnel-related costs need not be
duplicated. The cost of a two outfalls
sample is $2,520; $1260 per outfall. The
increase in cost of nearly $700 is due to
additional expenditures for report
preparation, overhead, equipment,
sample transport, and equipment set-up.

For computing the total incremental
cost of complying with the application
requirements (section F(3) below), an
average sampling cost of $1,550 per
outfall, which is halfway between $1,260
and $1,825, will be assumed.

(ii) Cost of Analysis by GC/MS
Quantification. For the-purpose of
determining the cost of GC/MS testing,
it is assumed that applicants will
forward their samples to independent
laboratories for analysis. The Agency
has received data on GC/MS costs from
several sources, including Agency
experience with effluent guidelines
development, industry, independent

laboratories, and GC/MS equipment
manufacturers.

The data from these sources, together
with the fact that increased volume and
improved technology have been steadily
reducing costs, indicate that a
reasonable estimate of GC/MS testing
costs (with some QA/QC) is $1,500 to
$2,000. This estimate does not take into
account that applicants in more thaA
half of the industries can omit analysis
of at least one GC/MS fraction, and Is
thus an overestimate of the total cost.
The potential for savings from this
exclusion is up to $500 per applicant. For
purposes of computing the total
incremental cost of complying with the
application requirements, the Agency is
assuming the cost of GC/MS testing Is
$2,000. Adding $2,000 for analysis to the
assumed average sampling cost of
$1,550, the average cost of sampling and
analyzing the toxic organics is estimated
to be $3,550 per outfall.

b. Sampling and analysis of pollutants
other than the organic toxic pollutants.
The methods for analyzing for most of
the pollutants other than the organic
toxics (e.g., metals, ammonia, and other
inorganic pollutants) are well
established. Cost data for these
pollutants are therefore more certain
than the cost data for organic pollutants.

Section M.D.2.B of this preamble
discusses the new requirements and
indicates changes from the June 14
proposal. The modifications in the
testing requirements from the proposal
will result in little or no change in cost
from those assumed in the proposal.
Little or no change in sampling costs
will result from today's requirements.
Analytical cost will increase slightly.

The Agency estimates that
incremental sampling and analysis costs
for pollutants other than the organic
toxics will range between $180 to $400.
For purposes of computing the total
incremental economic impacts in section
II.F.3 below, an incremental cost of $300

is assumed.

2. Unit Reporting Costs
The preparation of the information

which is required by § 122.53(d)
(discussed in section I.D of this
preamble) will require stafftime,
resulting in costs in addition to the
analytical testing costs. These reporting
costs include data development;
collection and compilation by various
levels of the applicant's staff (clerical,
administrative and professional]; and
review by legal advisors, professional
supervisors, and managers.

Unit reporting cost are summarized in
Table V.

Table V reflects two modifications in
the Agency analysis made since the

proposal. One is the elimination of the
item requiring attachment of a BMP
program. The other modification is the
result of a change in reporting
requirements for section 311 discharges.
In the proposal an applicant had the
option of reporting discharges of
hazardous substance in order to claim
exemption from section 311
requirements. The final Agency
regulations (44 FR 50766; August 29,
1979) provide that an applicant need not
report hazardous substances discharges
as part of its NPDES application to
obtain a section 311 exclusion if the
discharges have otherwise been made a
part of the public record. Therefore, the
costs to prepare this information have
been omitted from Table V. (For the
remaining application requirement on
hazardous substances see item V-D of
Form 2c.) The net result of these
modifications is a significant reduction
in unit reporting costs.

The unit reporting costs will vary
depending on the nature and extent of
the applicant's relevant activities and on
the applicability of various reporting
requirements to the applicant. The
Agency chose in the proposal to
calculate total costs by examining the
burden for a typical plant in each of four
categories: primary major, primary
minor, secondary major, secondary
minor. Costs are highest for primary
majors and lowest for secondary minors.

The chief assumptions underlying the
calculations are:

1. Primary industry dischargers will in
general expend greater effort to study
waste stream variability for toxic
pollutants (including an examination of
processes and raw materials) than
secondary industry dischargers.

2. Major dischargers will generally
have more complex operations than
minor dischargers. For major
dischargers, large numbers of different
processes may create complex waste
streams which are then discharged
through several outfalls. These
considerations will requiremajor
dischargers to expend significantly more
resources than minor dischargers.

The unit reporting cost of the new
application form, on which no
substantive comments were received,
are summarized in Table V.

Tab4 V.-/ftnRepVCos Cts of NewApkabon
Form (H*$s/SLrce)

Ty"e of WesWn
MWjo rY- maim WkXW

G-eww rwonrtwron_ 3 2 3 2

Erwmww~ e8wrv 2 18 6
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Table V.-Unit Reporting Costs of NewApplicalion
Form (Hours/Source)

Management of analytical
data . ...................... . 34 26 21 6

Graphicsa...... . 4 4 4 4-
Potential discharges not

covered by analysis...... 26 14 4 2

Total ..... 89 54 48 •20

To assess the incremental reporting
impact of the new form over the old
form, the total unit reporting costs of the.
old form were also assessed. It should
be noted that-the reporting cost
assessments performed for Office of
Management and Budget on the original
NPDES application form indicated an
unusually low unit cost of completing
that form. This low.original baseline
cost is attributable to the fact that a
large portion of the NPDES application
requirements were fulfilled ininany
cases by submitting applications
completed under the old Refuse'Act
Permit Program (RAPP) administered.by-
the U.S. Army Corps of Engineers. When
the NPDES program came into being,
these RAPP applications were often
accepted as NPDES applications, so that
the reporting costs of the original form
were reported as incremental costs. For
this reason, the total cost of the old form
was recalculated.

These recalculated t
costs are summarized]

Table VI.-Unit Reporting C
Form (Hours/

Type of question

M

General Information . .........
Environmental engineering

data-.. ..

Management of analytical
data .. _.-_-

Graphics ..................... - -
Potential discharges not

covered by analysis.

The reporting burden
new application requir
comparable to those in
expiring form. A numb
and burdensome requir
expiring application fo
deleted, but these delet
offset by expanded an
requirements.

The hourly reporting
Tables V and VI were
dollars by determining
answering each type of
in those tables by three
personnel: administrati
(assumed to be $10/ho
business and technical
professional, legal and

hour). (No adjustments for inflation have
been made in the compensation levels
since the proposal.]

Based on the above, the incremental
unit reporting cost of the new form is
presented in Table VII.

Table Vll.-lncremental Unit Costs of New
Applicaton Form

Pdrn ry --- .u.--- y
industry industry

discharger discharger

Major Minor Major Minor

Old Form CosL..-.--.-.. $1855 $765 $1520 $665
NewFormCost 2715 ,1565 1790 775

Incremental Cost.- ..-.. $860 $800 5270 $110

Table VII illustrates that while the
unit reporting cost of the new form is
greater than the cost for the old form,
the new form focuses reporting
requirements on those industries with
thd greatestapotential for toxic
discharges (primary industries]. Note,
however, that the incremental cost
shown above for secondary industry
minor dischargers is probably
understated since some of these
dischargers completed a special "short
form" rather than the complete NPDES
application form analyzed in Table VI
above.

nit reporting 3. Total Incremental Costs of Complying
in Table VL. With the Proposed Application

ostofOldApplcalTon Requirements
Sourc) This section discusses the total

additional-costs imposed by the
' industry application requirements of §§ 122.53(d)

sger dirger and 122.4(d) over those imposed by
existing requirements. The Agency has

ajar Minor Major Minor computed the total increnental costs of
3 2 3 2 its new requirements during fiscal years

1981-1985 (the period for which the new
44 18 36 Is application requirements will be

17 7 14 4 effective) by multiplying the unit costs
4 4 4 4 derived above by the number of
0 0 0 0 applicants or activities which are

expected to incur those costs during the
68 31 57 28 period FY 1981-FY 1985.-The facts,

estimates and assumptions used to
is imposed by the compute the total incremental costs of
ements are, the form are summarized in Table VIII.
posed by the a. Number of applicants. The number'

er of unnecessary of existing industrial dischargers who
ements in the will use the new application form during

rm have been FY 1981-FY 1985 is based upon the
tions are largely Agency's records of dischargers who
d new currently have permits'andmay be

expected to reapply upon permit
costs shown in expiration.

translated into - It should be noted that some
the time spent dischargers will have had their effluents
f question shown tested by EPA as part of EPA's effluent
e levels of guidelines development program. In
ive and clerical general, those test results may be
ur); mid-level reported and the applicant need not
($25/hour); and perform the sampling and analysis. Itis
managerial ($50! estimated that approximately 100

applicants Will be able to take
advantage of this provision. However,
the analysis below assumes that all
applicants will do their own testing; thus
the estimated total cost is probably an
overestimate.

b, Number of outfalls per applicant.
The Agency has estimated the average
number of outfalls per discharger, based
upon information received from EPA's
Regional offices and from State offices.
Due to information received from the*
Regional offices since the proposal, the
estimated average number of non-
process wastewater outfalls per major
discharger has been reduced. Major
dischargers are now assumed to average
one and a half non-process wastewater
outfalls and one and a half process
wastewater outfalls each. Minor
dischargers are assumed to average one
non-process wastewater outfall and one
half of a process wastewater outfall
each. These are averages used for
computation of total impacts; particular
plants may differ significantly. For
example, as some commenters stated,
certain major dischargers have as many
as 10 process wastewater outfalls.
However, these situations are balanced
by those in which dischargers have no
process wastewater outfalls.

c. Number of intakes to be tested by
applicants. In addition to sampling and
analyzing outfalls, some applicants will
be testing their intakes to obtain credit
for pollutants in their intakes under 40
CFR122.63(h).

EPA took several factors into account
in coming up with its estimate that one-
third of all applicants will test one
intake point. First, credit is available
only under certain circumstances. For
example, the intake source must be the
same body of surface water (as opposed
to a well, piped-in supply or other
source) that receives the discharge for
which the credit is sought. Also, plants
with many outfalls generally have only
one source of surface water influent
(e.g., a single adjacent stream or lake).
Furthermore, the elimination of
application-based limits from the
regulations will reduce the number of
analyses below the number
contemplated in the proposal.

Based on the number of dischargers,
tested intakes, process wastewater
outfalls and nonprocess wastewater
outfalls summarized below, Table IX
sets forth subtotals and totals of the
costs imposed by the regulations during
FY 1981-1985.

Thelotal incremental cost of
complying with the application
requirements over a five year period is
approximately $51 million. More than
three-fourths of that cost will be borne
by primary industry applicants.

33540



Federal Register / Vol. 45, No. 98 / Monday, May 19, 1980 / Rules and Regulations

Approximately 45% of this primary
industry cost will be incurred between
April 1980 and June 1981; more than a
third of this cost will be borne between
July 1981 and June 1984. Therefore,
calculation of a meaningful annualized
cost figure presents difficulties. Because
the total cost over five years is less than
$100 million (the threshold for a
regulatory analysis), the annualized cost
clearly would not exceed the threshold
no matter how the annualized cost is
calculated.

The Agency believes that the
aggregate cost figure overestimates the
impact of the application requirements
for several reasons. Most important,
some primary industry applicants whose
permits expire prior to December 1, 1980
are not required to submit the new
application forms. (See discussion in
preamble to the consolidated regulations
found elsewhere in today's Federal
Register, at 40 CFR 122.53(c).)
Approximately one-sixth of the primary
industry applicants and probably a
similar portion of the secondary
industry applicants fall into this
category. (However, if issued short-term
permits, they will be required to reapply
before June 1981, using the new
application form.)

Second, the Agency is assuming that
each applicant will hire an independent
contractor to perform sampling and that
each applicant will send its samples to
an independent laboratory for analysis.
To the extent that applicants can
perform the sampling and analysis
internally, substantial savings can be
achieved,

Third, the Agency's assumptions
about the number of pipes per plant and

about the number of intake pipes which
will be tested are probably high.

Fourth, the cost figure does not take
into account that applicants in more
than half of the primary Industries will
not have to test for certain GC/MS
fractions when analyzing their samples.
This could result in savings of up to a
fourth of the analytical costs in these
industries.

Fifth, the aggregate cost figure does
not reflect the savings which will result
from the general small business
exemption and from the small coal mine
exemption (discussed in section I.I.F.6
below). These savings could be
substantial for the coal mine exemption
because several thousand applicants are
involved.

The Agency is assuming that there
will be no cost for secondary industry
applicants to sample and analyze for
organic toxics. However, secondary
industry applicants are required to test
for those organic toxic pollutants which
they know or have reason to believe are
present in their discharge. Therefore,
some secondary industry applicants will
test for some of the organic toxics if they
know or have reason to believe that
they are discharging those toxics.
However, the Agency believes that the
above assumption results in only a slight
underestimate because these applicants
are unlikely to have to test for many
organic toxic pollutants because of the
nature of their discharges. The Agency
believes that any underestimate is
compensated for by overestimates
elsewhere and has not attempted to
quantify the amount of additional
testing, because little or no information
is available (none was supplied by
commenters).

Table Vlll.--Bashs for Cakculahg Incremental Costs

[For fsc.! years 1981-851

Prkmy indusby dschuge S4omidy uSuey "C6dwg
TOW

malor Minr Meor mo

Number of dischargers 1.500 6,300 700 16,100 24.000
Number of intakes tested - 500 2,100 230 5.370 8200
Number of process wastewater ouUalls -. 2.250 3.150 1,050 ,060 14.500
Number of non-process wastewater outfalls - 2,250 6,300 1,050 16.100 25,700

Table IX- Total Incremental Costs of New Appkqnbon Form

Mounded to fhe nearest thousandi

Primary wJusby dchrr SeOndary WKIay echwtger
TOWJ

mlaio Mir MW WWW

Cost of Sampjng and AnaziJ $or Orgaric
Toxics 9.76.000 S18.638.000 0 0 S2S.401,000

Incremental Cost of Sampk and Analyzn for
Pollutants Other Than Organic To)c 1.500.000 3.465,000 S .00000 SOAK6.00 14520.000

.ncremental ReportN Cost 1.290.000 5.040.000 189.000 1.77"i.000 .20".00

Total Incremental Cost .... 51,211.000

4. Economic Impacts Upon Selected
Industries

The Agency conducted an analysis of
the economic impact of the revised
application reporting requirements upon
primary industry dischargers with
process wastewater discharges (upon
whom the chief burden of the new
requirements falls). The analysis
focused primarily on those facilities
which will be most affected: marginal,
small volume facilities in primary
Industries. The analysis was conducted
for five ndustries-leather tanning
wood preserving, electroplating,
foundries, and iron and steel. The first
four industries were selected because
many of the plants are small and thus
more sensitive to newly imposed cost
burdens than other industries. The iron
and steel industry was selected to
examine the analytical costs for a
typical plant which contains a large
number of process wastewater outfalls,
resulting in correspondingly large
analytical costs. No industry was
discovered which consisted
predominantly of small firms with more
than one process wastewater outfall.

Costs vary significantly from plant to
plant depending on the number of
outfalls at a particular plant. The
combined analytical and reporting costs
for a plant with one process wastewater
outfall will be small, on the order of
$5,000, while the cost to a steelmaking
facility with 10 process wastewater
outfalls may be as high as $35,000.

The impact on prices, profits, and
plant closures should be small for most
industries although impacts may be
significant in individual cases. Although
the Agency has concluded that the
application requirements will not force
closures, small businesses with highly
toxic, variable, or complex discharges
may find the requirements burdensome.
In an effort to minimize this burden, the
Agency is including a small business
exemption in the testing requirements
(see section U.F.6 below).

The key economic indicators
examined to estimate economic impacts
are the ratios of testing costs to sales, to
profits, and to total pollution control
investment. The ratio of testing cost to
sales indicates impact on price
increases while the ratio of testing cost
to profit provides a rough indication of
impact on profits and of the possibility
of closures. Table X summarizes the
results for average small plants in each
industry analyzed during the year that
the permit application is submitted.
These results represent changes from
Table X in the proposal due to the
decrease in the estimated testing costs.
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For a more detailed analysis of the
impact of the regulation on each of the
five industries, the reader is referred to
the preamble of the proposed regulation
(44 FR 34393 at 34412-3, June 14, 1979).
That discussion should be read with the
modifications in Table X below in mind.
The Agency received no comments on
that portion of the analysis.

Table X.-Economlc Impacts of Testing Costs
[Figures in percentagesl

Ratio of testing costs to--

Industry . Pollution
Sales Profits Control

cost

Small Tanneries.....-.... ,09 4.6 1.1
Wood Preservers_ . 2.4 N/A* 5.5
Electroplaters (1-4

person job shops)..... .4.4 55 N/A*
Foundries (10 person

shops)._.-_-... 1.6 31.5 N/A*

Iron and Steel..... N/A* N/A* .75-1.5

*N/A means Information Is not available.

5. Impact of Reporting Requirements
Upon Independent Laboratory
Capability

The Agency received several
comments on the proposed regulation
which suggested that the NPDES
analytical requirements woild exceed
laboratory capacity for GC/MS analysis.
One commenter noted that GC/MS
instruments are very expensive and that
many applicants will not be able to
obtain one. The analysis of demand for
independent laboratory GC/MS
analyses is based on the assumption
that all analyses will be done by
independent laboratories and not by the
-applicants themselves. To the extent
that industry-associations and
individual applicants possess laboratory
capacity for these analyses, the estimate
of demand for independent lab .
capability below is an overestimate.

The impact of other Agency programs
has been included in the discussion
below in response to a comment. -
Although it is expected that regulation
of toxic pollutants will result in some
increase in monitoring requirements for
toxic pollutants (see section III.E.1 of
this preamble), the Agency has not
included the effect of monitoring on the
demand for laboratory capacity, as
suggested by one commenter, because it
anticipates that any increase in
monitoring requirements would occur
after the period during which lab
demand will be at its peak due to the
application requirements. In addition,
monitoring may in some cases be
conducted for a selected group of
pollutants by use of GC rather than GC[
MS.

After reevaluation, the Agency has
concluded that GC/MS laboratory ,
capacity should be sufficient to meet
expedted demand, although some delays
in obtaining analytical services may'
occur during the peak period from April
1980 to June 1981.

The Agency evaluated expected
demand on GC/MS capacity from the
application form testingrequirements by
assuming that all required analyses will
be done using GC/MS and that, on
average, one analysis will require two
runs through the machine. Since the
number of process wastewater outfalls
and intakes to be tested for the primary
industry applicants is estimated to be
8,000, the number of GC/MS runs should
be between 8,000 and 16,000.
. Analysis 6f the permit expiration
dates for the primary industry
applicants indicates that about 45% of
GC/MS tests will be performed between'
April 1980 and June 1981. The range of
demand for GC/MS tests is'projected to
be beyeen 240 and 480 analyses per
month during this peak period. Demand
for. GC/MS capacity from other
programs within EPA during the same
period is expected to be 650-850
analyses per month.

Agency information and a recent
manfacturers survey of available
laboratories identified 66 laboratories
;vith 129 GC/MS systems capable of
performing the required analyses.
(These figures represent increases from
those reported in the proposal.) Current,
lIboratory exp-erience indicates that
larger laboratories (with 3 or more GC/
MS systems and an independent data
system) are capable of analyzing 60-80
samples per month. The smaller
laboratories are capable of.performing
20-25 analyses per month.
Approximately one quarter of
laboratories are of the larger type. A'
conservatively low estimate of current
laboratory capacity, with a 25%
allowance for machine failure, appears
to be 2,000 analyses per month on a
single shift basis and 4,000 analyses per
month on a double shift basis. This
capacity is in addition to the in-house
GC/MS capacity which many industries
and universities have for research and
other purposes. Some growth in capacity
can be anticipated; GC/MS capability in
service laboratories doubled over the
two'years prior to Summer 1979. This
increase is a reflection of how rapidly
additional laboratory capacity becomes
available to meet demand.

Thus, sufficient capacity appears to'
exist, especially if the existing

equipment is used on a double shift
basis.
6. Small Business Exemption

a. General. EPA is exempting any
business with annual sales less than
$100,000 (in second quarter 1980 dollars)
from the requirement to test for the
organic toxic pollutants. To qualify for
the exemption the permit applicant must
submit to the permitting authority
annual sales figures for the most recent
three years. The average of those three
years must be less than $100,000 for the
applicant to qualify.

In developing the $100,000 ceiling for
this exemption, the Agency used as a
guideline its final report implementing
Executive Order 12044 (44 FR 30988,
May 29, 1979). This report indicates that
an analysis of the potential economic
impact should be conducted when the
additional costs of a regulation exceed
5% of a product's selling price. In this
instance, the Agency is using 5% of
annual sales as an indicator that the
reporting requirements may have an
adverse impact on a firm.

As noted above, the average costs of
the application requirements are $3,550
for sampling and analysis of organic
toxic pollutants. The incremental unit
reporting costs for primary industry
minor dischargers, $1,250 (see Table VII
above), are expected to be more typical
of the small business firm than the
reporting costs of the primary industry
major discharger. The sum of these
analytical and reporting costs is
approximately $5,000. This would
exceed 5% of annual sales if a firm has
annual sales of $100,000 or less.

Based on data secured by the Agency
during the development of effluent
guidelines, the Agency estimates that
between 2 and 5% of primary industry
applicants will be eligible for the
exemption from the sampling and
analysis requirements for the organic
toxic pollutants in process wastewater.
The typical savings for the individual.
applicant are expected to be on the
order of $4,100, which is the sum of the
cost of analysis for organic toxics and
the reporting costs associated with
managing the organic loxics data, The
estimated total savings from this
exemption are expected to be between
$1 million and $2 million. These
reductions in the total number of
applicants performing the sampling and
analysis of discharges for the organic
toxic pollutants have not been taken
into account in the calculation of the
total incremental cost of this regulation,

It should be noted that this exemption
does not preclude the permitting
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authority from exercising any of its
options to obtain information on organic
toxic pollutants under section 308 of
CWA. However, the Agency expects
that permitting authorities will need to
exercise those options in a small
number of cases, because these
applicants generally exert a minor
environmental impact.

b. CoalMines. EPA has fashioned a
separate exemption for small coal mines
which is somewhat analogous to the
general small business exemption
discussed in the preceding section. Coal
mines which are likely to produce less
than 100,000 tons of coal per year, based
on predicted or historical production
figures, are not required to test for
organic toxic pollutants.

In section 507 of the Surface Mining
Control and Reclamation Act of 1977
(SMCRA), Congress established a
substantial set of applicatipn
requirements for coal mines, including in
part a description of mining methods;
maps of land to be affected;
identification of affected watersheds; a
determination of probable hydrologic
consequences of mining and reclamation
operations; results of test borings or
case samplings; analyses of chemical
properties of the coal; the sulfur content
of coal seams; chemical analyses of
potentially acid or toxic forming
sections of the overburden; and
chemical analyses of the stratum
.immediately underneath the coal to be
mined.

Due to the appropriately extensive
application requirements of SMCRA,
EPA is seeking to minimize its requests
for either duplicative or overly
burdensome information. This is part of
the broad efforts by EPA and the
Department of Interior's Office of
Surface Mining (OSM), which regulates
coal mines under SMCRA (see 30 CFR
Chapter VII), to coordinate their
permitting and other activities. See, e.g.,
44 FR 55322, September 25, 1979
(announcing the availability for public
comment of a draft Memorandum of
Understanding on permit coordination
between EPA and OSM). EPA has
therefore decided to require testing for
organic toxic pollutants only in the case
of large coal mines, whose discharges, if
toxic, are likely to have more significant
impact on receiving waters than those of
small mines. In addition, they should
generally be able to afford both to
provide the information required under
SMCRA and to test for the organic toxic
pollutants.

In selecting 100,000 tons annual
production as the criterion for
distinguishing large coal mines from
small ones, EPA was guided by sections
502(c) and 507(c) of SMCRA. Section

507(c) provides that certain hydrological
and other information shall, upon
written request of the operator of a
small coal mine. be developed by a
laboratory and paid for by the regulating
authority rather than by the coal mine.
The cutoff used in that section is 100,000
tons annual production. Section 502(c)
uses the same cutoff to provide small
coal mines with an extended transition
period to comply with the initial
regulatory program under SMCRA. EPA
feels that the cutoff selected by
Congress in sections 502(c) and 507(c) of
SMCRA is similarly appropriate here.

EPA expects that the exemption for
small coal mines will exempt
approximately 80% of all coal mine
applicants. Because these small coal
mines produce only about 20n of all coal
produced in the United States,
discharges from larger mines producing
80% of our nation's coal will remain
subject to the organic toxic pollutant
testing requirements. (Percentages
stated in this paragraph are based upon
Figures 2 and 3 on pages 6 and 7 of
OSM's Final Regulatory Analysis, OSM-
RA-1, March 1979.) The estimated total
savings from this exemption are
expected to be approximately $8 million,
which was not taken into account in
Table IX.

IV. PART A OF HAZARDOUS WASTE
APPLICATIONS REQUIREMENTS:
§ 122.24 AND FORM 3

The RCRA permit program differs
from the other permit programs covered
by these Consolidated Application
Forms in providing for an application in
two stages. Six months after the
promulgation of regulations setting up
the RCRA program in its initial form,
every facility which is treating. storing,
or disposing of hazardous waste must
file Part A of the permit application
form. These initial regulations are being
promulgated today. Part A of the permit
application consists of Forms I
(discussed in Section II of this preamble)
and 3 of the Consolidated Permit
Application Forms. Form 3 tracks the
regulatory requirements of 40 CFR
122.24. Upon filing a Part A permit
application in satisfactory form, a
hazardous waste management facility
(HWM facility) becomes entitled to
"interim status," which means that it is
not subject to enforcement for operating
without a permit.

About a year from now the full RCRA
permit program will become effective.
Facilities may then be required by the
permitting authority to complete their
permit applications by submitting Part B
of the permit application. Part B will
also be submitted by persons wishing to
construct and operate new HWM

facilities. The permitting authority will
then proceed to process the application
and issue a permit. Part B will be
submitted as a narrative; EPA is not
promulgating a form for it.

Only limited portions of the
requirements for Part B of the permit
application are being promulgated
today. They are set forth at 40 CFR
122.25. The remaining portions will be
promulgated with the rest of the initial
set of RCRA requirements in the fall of
1980.

Form 3 is required to be used
presently by all existing HWM facilities
and by new HWM facilities seeking EPA
permits. Under RCRA. States may in the
future operate the permit program.
Although EPA encourages States with
approved RCRA permit programs to use
the Federal application forms, or forms
as similar to those forms as possible, it
is not requiring the use of EPA forms.
States may use their own forms, subject
to EPA approval, provided that those
forms incorporate the application
requirements of 40 CFR Part 122,
Subpart B.

The above is a simple sketch of the
basic features of the RCRA permit
program. A far more detailedtdescription
is contained in 40 CFR Parts 122,123 and
124, and the preambles to them,
published elsewhere in today's Federal
Register. The general outlines of the
program will not be discussed further
here.

Instead, the balance of this preamble
discusses the comments received on the
Part A application requirements which
are specific to RCRA. namely the
comments on Form 3 of the
Consolidated Application Forms (Part
A). Comments on the provisions of 40
CFR 122.24, which discusses Part A. are
also discussed. However, comments on
Part B application requirements are
discussed in Part 122 and not here, both
because there is no set "form" for Part B
and because the complete requirements
have not yet been promulgated.

Probably the single point most
emphasized in the comments on Form 3
was that it was too long and
cumbersome to fill out. Commenters
stressed that EPA would be receiving
many thousands of these forms in a very
short time, at the same time that other
aspects of the RCRA program were
starting up. Therefore, commenters felt,
EPA would probably not have the time
to review extensive forms in detail; thus
the information would not serve a
significant regulatory purpose and
would be in conflict with Congressional
intent that interim status be relatively
easy to apply for.

EPA agrees with these comments and
has accepted many of them. Specifically:
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1. EPA has reduced the spedificity ,
'with which waste must be described.
The proposal would have-required the
DOT shipping name, the EPA-assigned,
hazardous waste number, and-the ,
common name for all-wastes. In the final
version; EPA will require the EPA
humber only.

2. The proposal would have required a
listing of the exact quantity of each type
of waste to be handled at the facility. In
response to comments, this has been
changed to an estimate of the quantities.

3.The requirements for submitting "all
available"' drawings and specifications
relating to aHWM facility, contained in
the proposal, has bean greatly cut back.
All that will now be required is a scale
drawing and photographs of the existing
structures. EPA agreed with the
commenters that argued that the
proposed requirements could have
resulted in the submission of vast
quantities of paper that would have had
little 'practical regulatory use.

4. The requirement to submit the
zoning status of the site set forth in the
proposal has been dropped, as some
commenters suggested. EPA assumes
that as a general rule existing facilities
conform to the applicable zoning
requirements and that applications for
new facilities as a practical matter will
only be filed for locations where the

'local landuse laws would permit it.
Accordingly, no general regulatory'
purpose would be served by requiring
this information to be listed in all cases.
EPA acknowledges that there may be
cases where zoning questions may
become extremely important to a
decision on an individual facility, and
where questions of Federal pre-emption
may arise. The preamble to the Part 123
regulations discusses some of the points
involved. However, those instances
should be rare enough to permit the
necessary information to be gathered on
a case-by-case basis.

5. There will no longer be special
requirements for experimental or health
care facilities since those special permit
categories have been dropped from the
final regulations.

However, EPA has not accepted all
the suggestions for simplification and in
some cases has added items to the form
as proposed or has changed items while
leaving basic substantive requirements
in place.,

Specifically, EPA will still require a
list of the exact wastes thatwill be
handled in each facility, broken down
by EPA code number; and a list of the
treatment, storage, and disposal • ,
methods 'that will be -used. The latter'
requirement replaces the one in the
proposal for listing a "handling code."

-This information is needed to' , .
establish-how the existing patterof ....
HWM facilities deals with the natibnal
"universe" of hazardous wastes which,
will have been-defined at the same time.
That information will tellEPA which '
facilities are most in need of-regulatory
attention (for example, because they are
dealing With large quantitids of wastes,'
or because the" wastes they deal with,
are particularly hazardous, or because
their treatment, storage, or disposal
methods from the desdription given-
seem open to question). -- -

In addition-to the above, several less
significant changes have been made-in
Form 3:

1. A listing of the latitude and
longitude of each facility is now
required. This will furnish EPA with
more precise data on the location of
HWM facilities.

2. The proposed form would have
required applicants to specify whether
the facility was existing, proposed, or
under construction. This requirement
has been replaced in the final form with
a requirement to list whether the facility
is new or existing, whether the permit
application is new or revised, and
whether the facility has a RCRA permit*
or interim status. These are the
permitting categories which the statute
and the implementing regulations lay
down, and to require the forms to reflect
them willmake-it easier to handle those
forms and.assign the action required
under them to its proper category.
- 3. Applicants with existing facilities

are now required to indicate the date
that operation began or the date
construction commenced at their
facility. This information will help EPA ,
verify that the facility qualifies for
interim status. For new facilities,
applicants are required to provide the
date that operation is expected to begin.
This information will assist EPA in
setting priorities for processing
applications for new facilities.

4. As discussed in the preamble to
Part 122, RCRA permits bind both the
owner and the operator of HWM
facilities where those two persons are
different. Accordingly, the form provides
for the signature of both these persons.

Impact of Form 3 reporting -
requirements. It is estimated that
approximately 26,400 owners and
operators of hazardous waste
management facilities will be required
to complete and submit Form 3. The
estimated workload and economic
burden on these applicants is
summarized in Table XI.

Table XI.-Summary of Form' 3 Impact
Number of irepondents..................... 26,400,
Frequency-of response ...............................once

Work hours to prepare response...15.1 per rO-
. 3 1 sponso
Cost to prepare response..... $472 per response

Evaluation Plan.

, EPA will review the usefulness and
continued need for the consolidated
application forms no later than 5 years
from their effective date. The review
will consider the effectiveness of the
consolidated format; the usefulness of
the required information in issuing
permits and meeting other program
needs; the need to change certain
requirements to reflect statutory and
regulatory changes and changing
program priorities; financial and
administrative burdens placed upon
EPA, State agencies, and the regulated
community; and any more effective or
less costly alternative, to fulfill the
purposes intended by the current
application requirements., The review
will be conducted, as the present
requirements have been developed,
through various means calculated to
encourage participation by all Interested
members of'the public as well as by
perm it writers and permittees.

Note.-Executive Order 11821, as amended
by Executive Order 11949, and OMB Circular
A-197 require the preparation of economic
impact statements for major regulations,
defined as those with incremental annual
impacts exceeding one hundred million
dollars. As demonstrated In this preamble,
the Environmental Protection Agency, has
examined costs and economic impacts as
part of its decision-making process. It has
determined, based on this analysis, that this
document does not constitute a major
regulation requiring the preparation of a
separate economic impact statemement.
However, it believes that the detailed
analysis contained in section 111-F of this
preamble complies with the spirit and
purpose of the executive orders and OMB
circular.

Dated: May 2,1980.
Douglas M. Castle,
Administrator.
Instructions for Consolidated Permit
Application Forms

The Consolidated Permit Application
Forms are:
Form 1-General Information
Form 2-Discharges to Surface Water

(NPDES Permits)
a.'Publicly Owned Treatment .Works

lReservedi
b. Concentrated Animal Feeding:

Operations and Aquatic Animal
Production Facilities

c. Existing Manufacturing, Commercial.
Mining, and Silvicultural Operations

d. New Manufacturing, Commercial, Mining
and Silvicultural Operations [Reserved]

Form 3-:-Hazardous Waste Application Form
(RCRA Permits)

Form 4-Underground Injection of Fluids
(UIC Permits) [Reserved)'
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Form 5-Air Emissions in Attainment Areas
(PSD permits) [Reserved]

Table of Contents of This Packet
A. General Instructions
B. Instructions for Form I
C. Activities Which Do Not Require Permits
D. Glossary
E. Form 1

Instructions for Consolidated Permit
Application Forms

Section A. General Instructions

Who Must Apply?
With the exceptions described in

section C of these instructions, Federal
laws prohibit you from conducting any
of the following activities without a
permit

NPDES (National Pollutant Discharge
Elimination System under the Clean
Water Act, 33 U.S.C. 1251). Discharge of
pollutants into the waters of the United
States.

RCRA (Resource Conservation and
Recovery Act, 42 U.S.C. 6901).
Treatment, storage, or disposal of
hazardous wastes.

UIC (Underground Injection Control
under the Safe Drinking Water Act. 42
U.S.C. 300f). Injection of fluids
underground by gravity flow or
pumping.

PSD (Prevention of Significant
Deterioration under the Clean Air Act.
72 U.S.C. 7401). Emission of an air
pollutant by a new or modified facility
in or near an area which has attained
the National Ambient Air Quality
Standards for that pollutant.

Each of the above permit programs is
operated in any particular State by
either the United States Environmental
Protection Agency (EPA) or by an
approved State agency. You must use
this application form to apply for a
permit for those programs administered
by EPA. For those programs
administered by approved States,
contact the State environmental agency
for the proper forms.

If you have any questions about
whether you need a permit under any of
the above programs, or if you need
information as to whether a particular
program is administered by EPA or a -
State agency or if you need to obtain
application forms, contact your EPA
Regional office (listed in Table 1).

Upon your request, and based upon
information supplied by you, EPA will
determine whether you are required to
obtain a permit for a particular facility.,
Contact your EPA Regional office (listed
in Table 1). Be sure to contact EPA if
you have a question, because Federal
laws provide that you may be heavil
penalized if you do not apply for a
permit when a permit is required.

Form 1 of the EPA consolidated
application forms (attached to these
instructions) collects general
information applying to all programs.
You must fill out Form 1 regardless of
which permit you are applying for. In
addition, you must fill out one of the
supplementary forms (Forms 2-5) for
each permit needed under each of the
above programs. Item I of Form 1 will
guide you to the appropriate
supplementary forms.

You should note that there are certain
exclusions to the permit requirements
listed above. The exclusions are
described in detail in section C of these
instructions. If your activities are
excluded from permit requirements then
you do not need to complete and return
any forms.

Note: Certain activities not listed
above also are subject to EPA-
administered environmental permit
requirements. These include permits for
ocean dumping, dredged or fill material
discharging, and certain types of air
emissions. Contact your EPA Regional
office for further information.

Table 1.-Addkhet of EPA Regiott Oti'es and
States With" Th JnS6L*in

Region I
Permit Contact. Environmental and Economic

Impact Office, U.S. Environmental
Protection Agency. John F. Kennedy
Building. Boston. Massachusetts 0203.
(617) 223-4635, FTS 223-4635. Connecticut,
Maine. Massachusetts, New Hampshire.
Rhode Island, Vermont.

Region II
Permit Contact, Permits Administration

Branch. Room 432, U.S. Environmental
Protection Agency, 26 Federal Plaza, New
York. New York 10007, (211. 264-9880. FTS
264-9880. New Jersey. New York. Virgin
Islands. Puerto Rico.

Region I1
Permit Contact (3 EN 23). U.S. Environmental

Protection Agency. 6th & Walnut Streets,
Philadelphia. Pennsylvania 19100, (215)
597-8816, FTS 597-8816. Delaware, District
of Columbia. Maryland, Pennsylvan:a,
Virginia, West Virginia.

Region A'

Permit Contact, Permits Section, U.S.
Environmental Protection Agency. 345
Courtland Street. N.E., Atlanta. Georgia
30365, (404) 881-2017, FTS 257-2017.
Alabama, Florida. Georgia. Kentucky.
Mississippi. North Carolina. South
Carolina, Tennessee.

Region V
Permit Contact (SEP). U.S. Environmental

Protection Agency, 230 South Dearborn
Street, Chicago. Illinois 60604. (312) 353-
2105, FTS 353-2105. Illinois. Indiana.
Michigan. Minnesota, Ohio. Wisconsin.

Region 17
Permit Contact (6AEP). U.S. Environmental

Protection Agency. First International
Building. 1201 Elm Street. Dallas, Texas
75270. (214) 767-2765. FTS 729-2765.
Arkansas. Louisiana, New Mexico.
Oklahoma. Texas.

Region 17l
Permit Contact. Permits Branch. U.S.

Environmental Protection Agency. 324 East
11th Street. Kansas City. Missouri 64106,
(816) 758-5955, FTS 758-5935. Iowa.
Kansas. Missouri. Nebraska.

Region Vi
Permit Contact (BE-WE), Suite 103, U.S.

Environmental Protection Agency. 1816
Lincoln Street. Denver. Colorado 80203,
(303) 837-4901, FrS 837-4901. Colorado,
Montana. North Dakota. South Dakota.
Utah. Wyoming.

Rejion EC
Permit Cohtact Permits Branch (E-4). US.

Environmental Protection Agency, 215
Freemont Street. San Francisco, California
94105. (415) 538-3430, FS 538-345.
Arizona. California. Hawaii. Nevada,
Guam. American Samoa. Trust Territories.

Region X
Permit Contact. (MIS 521. U.S.

Environmental Protection Agency. 1200 6th
Avenue. Seattle. Washington 98101, (206
442-7176. FTS 399-7176. Alaska, Idaho,
Oregon. Washington.

Where To File

The application forms should be
mailed to the EPA Regional office whose
Region includes the State in which the
facility is located (see Table 1].

If the State in which the facility is
located administers a Federal permit
program under which you need a permit,
you should contact the appropriate State
agency for the correct forms. Your EPA
Regional Office (Table 1) can tell you to
whom to apply and can provide the
appropriate address and phone number.

When To File

Because of statutory requirements, the
deadlines for filing applications vary
according to the type of facility you
operate and the type of permit you need.
These deadlines are as follows: I

Table 2.--F,g Dwes for Pentts

For ' Wtt, To fitN

2i(t%.PESi.- 180 daris before yotx presentl
NPOES perrIt expes

2b;2ES) 1530 days Iefore yur prese t
NPOES pem- t expies- or
1ao days pnor starp ,i
you are a m~w facihty

' r: te L".e V' , -as of thc'e f:.=s are r t yet
a'.2!a for tue and ax hsed as "Reserved" a, the

ot g 01 diese tastructQoS Coc!3iot y=~ EPA Kegioml
off ofx faromaFeUA CG on M=W app0icaion requkeinifi
and Lfurs.
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Table 2.-Filing Dates for Permits-Continued

Form (permit) When to file

2c (NPDES) .................. 180 days before your present
NPDES permit expires'

2d (NPDES) ............ .... 180 days prior to startup
3 (Hazardous Waste). ... Existing faclirty 180 days

following pubrcation of
regulations listing
hazardous wastes

New facility 180.days before
commencing physical
construction

.4 (U ............... Areasonable time prior to
construction for new wells;

directed by te Diretdr
fr existing wells

6 (PSI .. ........ ... Prior to commencment of
construction

• If your p~resent permit explres on or before November 30.
1960,'thefiling'date Is the date on which your permit expires.
If your permit expires during the period December 1,
1980-May 31, 1982, the filing date Is gO days before your
permit expires.

Federal regulations provide that you
may not begin to construct a new source
in the NPDES program, a new hazardous
waste management facility, a new
injection well or a facility coiered by
the PSD program before the issuance of
a permit under the applicable program.
-Please note that if you are required to
obtain a permit before beginning'
construction, as'described above, yodt
may need to submit your permit ,
application well in advance of an.
applicable deadline listed in Table 2."

Fees
K' The U.S. EPA does not require a fee

for applying for any permit under the
consolidated permit programs.
(However, some States Which
administer one or more of. these
programs require fees for the permits
which they issue.)

Availability of Inform'ation to Public

Information contained in these
application forms will, upon request, be
made available to the public for -
inspection and copying. Howeveiyou -
may request confidential treatment-for
certain information which you submit on
certain supplementary forms. The -

specific instructions for each
supplementary form state what
information on the form, if any, may be
claimed as confidential and what
procedures govern the claim. No
information on' Forms.1 and 2 piay be
claimed as confidential. "

Completion of Forms

Unless otherwjse specified in
instructions to the forms, each item in
each form must be answered. To

indicate that each item has been
considered, enter "NA," for not
applicable, if a particular item does not
fit the circumstances or characteristics
of ybur facility or activity.

If you have previously submitted
information to EPA or to an approved
State agency which answers a question,
you may either repeat the information in
the space provided or attach a copy of
the previous submission. Some items in
the form require narrative explanation.,
If more space is necessary to answer a
question, attach a separate sheet
entitled "Additional Information."

Financial Assistance for Pollution
Control

There arel number'of direct loans,;
loan guarantees, and grants aailablelto
firms and communities for pollution
control expenditures. These are
provided by the Small Business
Administration, the Economic
Deyelopment Administration, the
Farmers Home Administration, and the
Department of Housing and Urban
Development Each EPA Regional office
(Table 1) has an economic assistance
coordinator who can provide you with
additional information.

EPA's construction grants program
under Title I of the Clean Water Act is"
'an additional sourte of assistance to'
publicly owned.treatment.works.
Contact your EPA-Regional office for
details. "
Secion B. Instructions for Form 1-Genierallnformatiop.. .,...

This form must be completed by all
applicants.

Completing this form. Please type or
print in the unshaded areas only. Some
items have small graduation -marks in
the fill-in spaces. These marks indicate
the number of characters that may be
entered into our data system. The marks
are spaced at YV" intervals which
accommodate elite type (12 characters
per inch). If you use another type you
may ignore the marks. If you print, place
each character between the marks.
Abbreviate if necessary to stay within
the number of characters allowed for,
each item. Use'one space for breaks-
between words, but not for punctuation
marks unless they are needed to clarify.
your response.

Item I Space is provided at the upper
right-hand corner of Form 1 for insertion
of your EPA Identification Number. If
you have an existing facility, enter your
Identification.Number. If you don't know
your EPA Identification Number, please
contact your EPA Regional office (table
1), which will provide you with your
number. If your facility is new (not yet

- constructed),-leave this item blank. ,

'Item I Answer each question to
determine which supplementary forms
you need to fill out. Be sure to check the
glossary in section D of these
instructions for the legal definitilond of
the bold faced words. Check section C
of these instructions to determine
whether your activity is excluded from
permit requirements.

If you answer "no" to every question,
then you do not need a permit, and you
do not need to complete and return any
of these forms.

If you answer "yes" to any question,
then you must complete and file the
supplementary form by the'deadline

* listed in Table-2 along with this form,
( (The applicable form number follows
each question and is enclosed in
parentheses.) You need not submit a
supplementary form if you already have
a permit under the appropriate Federal
program, unless your permit Is due to
expire and you wish to renew your
permit.

Questions (I) and (J) of Item I refer to
major new or modified sources subject
to Prevention of Significant
Deterioration (PSD) requirements under
the Clean Air Act. For the purpose of the
PSD program, major sources are defined
as (1) sources listed in Table 3 which
have the potential to emit 100 tons or
more per year emissions, and (2) all
other sources with the potential to emit
250 tons or more per year. See section C
of these instructions for discussion of

- exclusions of certain modified sources.

Table 3.-28 Industrial Categories
Listed in Section 169(1) of the lean Air
Act of 1977

Fossil fuel-fired'steam generators of
more than 250 million BTU per hour heat
input

Coal cleaning plants (with thermal dryers)
Kraft pulp mills
Portland cement plants
Primary zinc smelters
Iron and steel mill plants
Primary aluminum ore reduction plants
Primary copper smelters.

Municipal incinerators capable of'charglng
more than 250 tons of refuse per day

Hydrofluoric acid plants
Nitric acid plants
Sulfuric acid plants
Petroleum refineries
Lime plants -
Phosphate rock processing plants
Coke oven batteries
Sulfur recovery plants
Carbon black plants (furnace process)
Primary lead smelters
Fuel conversion plants
Sintering plants
Secondary metal production plants
Chemical process plant'.
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Fossil fuel boilers for combination
thereofn totaling more than 250 million
BTU per hour heat input

Petroleum storage and transfer units
with a total storage capacity exceeding
300.000"barrels

Taconite ore processing plants
Class fiber processing plants
Charcoal production plants.
Item Il. Enter the facility's official or

legal name. Do not use a colloquial
name.

Item IV. Give the name, title, and
work telephone number of a person who
is thoroughly familiar with the operation
of the facility and with the facts
reported in this application and who can
be centacted by reviewing offices if
necessary.

Item V. Give-the complete mailing
address of the office where
correspondence should be sent. This
often is not the address used to
designate the location of the facility or
activity.

Item V. Give the address or location
of the facility identified in Item I of this
form. If the facility lacks a street name
or route number, give the most accurate
alternative geographic information (e.g.,
section number, quarter section number,
or description).

Item VII. List, in descending order of
significance, the four 4-digit standard
industrial classification (SIC) codes
which best describe your facility in
terms of the principal products or
services you produce or provide. Also,
specify each classification in words.
These classifications may differ from the
SIC codes describing the operation
generating the discharge, air emissions,
or hazardous wastes.

SIC code numbers are descriptions
which may be found in the "Standard
Industrial Classification Manual"
prepared by the Executive Office of the
President Office of Management and
Budget, Which is available from the
Government Printing Office,
Washington, D.C. Use the current
edition of the manual. If you have any
questions concerning the appropriate
SIC code for your facility, contact your
EPA Regional office (see Table 1).

Item VIII-A. Give the name, as it is
legally referred to, of the person, firm,
public organization, or any other entity
which operates the facility described in
this application. This may or may not be
the same name as the facility. The
operator of the facility is the legal entity
which controls the facility's operation
rather than the plant or site manager. Do
not use a colloquial name.

Item VIII-B. Indicate whether the
entity which operates the facility also
owns it by marking the appropriate box.

Item VIII-C. Enter the appropriate
letter to indicate the legal status of the
operator of the facility. Indicate "public"
for a facility solely owned by local
government(s) such as a city, town.
county, parish, etc.

Items VIII-D--H. Enter the telephone
number and address of the operator
identified in item VIII-A.

Item IX Indicate whether the facility
is located on Indian lands.
-Item X. Give the number of each
presently effective permit issued to the
facility for each program or, if you have
previously filed an application but have
not yet received a permit, give the
number of the application, if any. Fill in
the unshaded area only. If you have
more than one currently effective permit
for your facility under a particular
permit program, you may list additional
permit numbers on a separate sheet of
paper. List any relevant environmental
Federal (e.g., permits under the Ocean
Dumping Act. section 404 of the Clean
WaterAct or the Surface Mining Control
and Reclamation Act). State (e.g., State
permits for new air emission sources in
nonattainment areas under Part D of the
Clean Air Act or State permits under
section 404 of the Clean Water Act) or
local permits or applications under
"other."

Item XI. Provide a topographic map or
maps of the area extending at least to
one mile beyond the property
boundaries of the facility which clearly
show the following:

4 The legal boundaries of the facility;
* The location and serial number of

each of your existing and proposed
intake and discharge structures;

* All hazarous waste management
facilities;

* Each well where you inject fluids
underground; and

* All springs and surface water
bodies in the area, plus all drinking
water wells within mile of the facility
which are identified in the public record
or otherwise known to you.

If an intake or discharge structure.
hazardous waste disposal site, or
injection well associated with the
facility is located more than one mile
from the plant, include It on the map, if
possible. If not, attach additional sheets
describing the location of the structure,
disposal site, or well, and identify the
U.S. Geological Survey (or other) map
corresponding to the location.

On each map, include the map scale, a
meridian arrow showing north, and
latitude and longitude at the nearest
whole second. On all maps of rivers.
show the direction of the current, and in
tidal waters, show the directions of the
ebb and flow tides. Use a 7 minute
series map published by the U.S.

Geological Survey, which may be
obtained through the U.S. Geological
Survey Offices in Washington, D.C.,
Denver, Colorado, or Anchorage,
Alaska. If a 7 minute series map has
not been published for your facility site,
then you may use a 15 minute series
map from the U.S. Geological Survey. If
neither a 71/ nor 15 minute series map
has been published for your facility site,
use a plat map or other appropriate map,
including all the requested information;
in this case, briefly describe land uses in
the map area (e.g., residential,
commercial).

You may trace your map from a
geological survey chart, or other map
meeting the above specifications. If you
do, your map should bear a note
showing the number or title of the map
or chart it was traced from. Include the
names of nearby towns, water bodies,
and other prominent points. An example
of an acceptable location map is shown
in Figure A of these instructions.

(Note-Figure A is provided for
purposes of illustration only, and does
not represent any actual facility.)
BIMN CODE 656"-r44
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Item XII. Briefly describe the nature of
your business (e.g., products produced
or services provided).

Item XIII. Federal statues provide for
severe penalties for submitting false
information on this application form.

18 U.S.C. section 1001 provides that
"Whoever, in any matter within the
jurisdiction of any department or agency
of the United States knowingly and
willfully falsifies, concdals or covers up
by any trick, scheme, or device a
material fact, or makes or uses any false
writing or document knowing same to
contain any false, fictitious or fraudulent
statement or entry, shall be fined not
more than $10,000 or imprisoned not
more than five years, or both."

Section 309(c)(2) of the Clean Water
Act and section 113(c)(2) of the Clean
Air Act each provide that "Any person
who knowingly makes any false
statement, representation, or
certification in any application,...
shall upon conviction, be punished by a
fine of no more than $10,000 or by
imprisonment for not more than six
months, or both."

In addition, section 3008(d](3) of the
Resource Conservation and Recovery
Act provides for a fine up to $25,000 or
imprisonment up to one year for a first-
conviction for making a false statement
in any application under the Act, and for
double these penalties upon subsequent
convictions.

Federal regulations require this
application to be signed as follows:

(1) For a corporation, by a principal
executive officer of a least the level of
vice president. However, if the only
activity in item II which is marked "yes"
is Question G, the officer may authorize
a person having responsibility for the
overall operations of the well or well
field to sign the certification. In that
case, the authorization must be written
and submitted to the permitting
authority.

(2) For partnership or sole
proprietorship, by a general partner or
the proprietor, respectively- or

(3) For a municipality, State, Federal,
or other public facility, by either a
principal executive officer or ranking
elected official.

Section C. Activities Which Do Not
Require Permits

I. National Pollutant Discharge
Elimination System Permits under the
Clean Water Act You are not required
to obtain an NPDES permit if your
discharge is in one of the following
categories, as provided by the Clean
Water Act (CWA] and by the NPDES
regulations (40 CFR Parts 122-125].
However, under section 510 of CWA a
discharge exempted from the federal

NPDES requirements may still be
regulated by a State authority, contact
your State environmental agency to
determine whether you need a State
permit.

A. Discharps from Veisex.
Discharges of sewage from vessels,
effluent from properly functioning
marine engines, laundry, shower, and
galley sink wastes, and any other
discharge incidental to the normal
operation of a vessel do not require
NPDES permits. However, discharges of
rubbish, trash, garbage, or other such
materials discharged overboard require
permits, and so do other discharges
when the vessel is operating in a
capacity other than as a means of
transportation, such as when the vessel
is being used as an energy or mining
facility, a storage facility, or a seafood
processing facility, or is secured to the
bed of the ocean, contiguous zone, or
waters of the United States for the
purpose of mineral or oil exploration or
development.

B. Dredged or Fill Material.
Discharges of dredged or fill material
into waters of the United States do not
need NPDES permits if the dredging or
filling is authorized by a permit issued
by the U.S. Army Corps of Engineers or
an EPA-approved State under section
404 of CWA.

C. Discharges into Publicly Owned
Treatment Works (POTW). The
introduction of sewage, industrial
wastes, or other pollutants into a POTW
does not need an NPDES permit. You
must comply with all applicable
pretreatment standards promulgated
under section 307(b) of CWA, which
may be included in the permit issued to
the POTW. If you have a plan or an
agreement to switch to a POTW in the
future, this does not relieve you of the
obligation to apply for and receive an
NPDES permit until you have stopped
discharging pollutants into waters of the
United States.

[Note: Dischargers into privately
owned treatment works do not have to
apply for or obtain NPDES permits
except as otherwise required by the EPA
Regional Administrator. The owner or
operator of the treatment works itself,
however, must apply for a permit and
identify all users in its application.
Users so identified will receive public
notice of actions taken on the permit for
the treatment works.]

D. Discharges from Agricultural and
SilviculturalActivities. Most discharges
from agricultural and silvicultural
activities to waters of the United States
do not require NPDES permits. These
include runoff from orchards, cultivated
crops, pastures, range lands, and forest
lands. However, the discharges listed

below do require NPDES permits.
Definitions of the terms listed below are
contained in the Glossary section of
these instructions.

(1) Discharges from Concentrated
Animal Feeding Operations. (See
Glossary for definitions of "animal
feeding operations" and "concentrated
animal feeding operations." Only the
latter require permits.]

(2] Discharges from Concentrated
Aquatic Animal Production Facilities.
(See Glossary for size cutoffs.]

(3) Discharges associated with
approved Aquaculture Projects.

(4) Discharges from Silvicultural Point
Sources. (See Glossary for the definition
of "silvicultural point source.") Non-
point source silvicultural activities are
excluded from NPDES permit
requirements. However, some of these
activities, such as stream crossings for
roads, may involve point source
discharges of dredged or fill material
which may require a section 404 permit.
See 33 CFR 209.120.

E. Discharges in Compliance with an
On-Scene Coordinator's Instructions.

U. Hazardous Waste Permits under
the Resource Conservation and
Recovery Act. You may be excluded
from the requirement to obtain a permit
under this program if you fall into one of
the following categories.

Generators who accumulate their own
hazardous waste on-site for less than 90
days:

Certain small generators;
Owners or operators of totally

enclosed treatment facilities; or
Farmers who dispose of waste

pesticide from their own use.
Check with your Regional office for

details. Please note that even if you are
excluded from permit requirements, you
may be required by Federal regulations
to handle your waste in a particular
manner.

IlL. UndergroundInjection Control
Permits under the Safe Drinking Water
Act. You are not required to obtain a
permit under this program if you:

Inject into existing wells used to
enhance recovery of oil and gas or to
store hydrocarbons (note, however, that
these underground injections are
regulated by Federal rules); or

Inject into or above a stratum which
contains, within '/ mile of the well bore.
an underground source of drinking
water (unless your injection is the type
identified in item II-H, for which you do
need a permit). However, you must
notify EPA of your injection and submit
certain required information on forms
supplied by the Agency, and your
operation may be phased out if you are
a generator of hazardous wastes or a
hazardous waste management facility
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which uses wells or septic tanks to
dispose of hazardous waste.

IV. Prevention of Significant
Deterioration Permits uncer the Clean
Air Act. The PSD program applies to
newly constructed or modified facilities
(both of which are referred to as "new
sources") which increase air emissions.
The Clean Air Act Amendments of 1977
exclude small new sources of air
emissions from the PSD review program.
Any new source in an industrial
category listed in Table 3 of these
instructions whose potential to emit is
less than 100 tons per year is not
required to get a PSD permit. In
addition, any new source in an
industrial category not listed in Table 3
whose potential to emit is less than 250
tons per yeak is exempted from the PSD
requirements.

Modified soiirces which increase their
net emissions (the difference between
the total emission increases and total
emission decreases at the source) less
than the significant amount set forth in
EPA regulations are also exempt from
PSD requirements. Contact your EPA
Regional office (Table 1) for further
information.

Section D. Glosgary

Note: This Glossary includes terms
used in the instructions and in Forms 1,
2b, 2c, and 3. Additional terms will be
included in the future when other forms
are developed to reflect the
requirements of other parts of the
consolidated permit program. If you
have any questions concerning the
meaning of any of these terms, please
contact your EPA Regional office (Table
1).

"Aliquot" means a sample of specified
volume used to make up a total
composite sample.

"Animal feeding operation" means a
lot or facility (other than an aquatic
animal production facility) where the
following conditions are met:

1. Animals (other than aquatic
animals) have been, are, or will be
stabled or confined and fed or
maintained for a total of 45 days or more
in any 12-monih period, and

2. Crops, vegetation, forage growth, or
post-harvest residues are not sustained
in the normal growing season over any
portion of the lot or facility.

Two or more animal feeding
operations under common ownership
are a single animal feeding operation if
they adjoin each other or if they use a
common area or system for the disposal
of wastes.

"Animal unit" means a unit of
measurement for any animal feeding-
operation calculated by adding the
following numbers: the number of

slaughter and feeder cattle multiplied by
1.0, plus the number of mature dairy
cattle multiplied by 1.4, pIus the number
of swine weighing over 25 kilograms
(approximately 55 pounds) multiplied by
0.4, plus the number of sheep multiplied
by 0.1, plus the number of horses
multiplied by 2.0.

"Application" means the EPA
standard national forms for aipplying for
a permit, including any additions,
revisions, or modifications to the forms;
or forms approved by-EPA for use in
approved States, including any
approved modifications or revisions. For
RCRA, "application" also means
"Application,,Part B."

"Application, Part A" means that part
of the consolidated permit application
forms which a RCRA permit applicant
must complete to qualify for interim
status under section 3005(e) of RCRA
and for consideration for a permit. Pait
A consists of Form 1 (General
Information] and Form 3 (Hazardous
Waste Application Form).

"Application, Part B", means that part
of the application which a RCRA permit
applicant must complete to be issued a
permit. (Note: EPA is not developing a
specific form for Part B of the permit
application, but an instruction booklet
explaining what information must be
supplied is available from the EPA
Regional office.)

"Approved program" or "approved
State" means a State program which has
been approved or authorized by EPA
under 40 CFR Part 123.

"Aquaculture project"means a
defined managed water area which uses
discharges of pollutants into that
designated area for the maintenance or
production of harvestabIe freshwater,
estuarifie, or marine plants or animals.
"Designated area" means the portions of
the waters of the United States within
which the applicant plans to confine the
cultivated species, using a method of
plan or operation (including, but not
limited to, physical confinement) which,
on the basis of reliable scientific
evidence, is expected to ensure the
specific individual organisms" comprising
an aquaculture crop will enjoy increased
growth attributable to the discharge of
pollutants and be harvested within a.
defined geographic area.

"Aquifer" means a geological
formation, group of formations, or part
of a formation that is capable of yielding
a significant amount of water to a well
or spring.

"Area of review" means the area
surrounding an injection well which is
described according to the criteria set
forth in 40 CFR § 146.06.

"Area permit" means a UIC permit
applicable to all or certain wells within

a geographic area, rather than to a
specified Well, under 40 CFR § 122.37.

"Attainment area" means, for any air
pollutant, an area which has been
designated under section 107 of the
Clean Air Act as having ambient air
quality levels better than any national
primary or secondary ambient air
quality standard for that pollutant.
Standards have bheen set for sulfur
oxides, particulate matter, nitrogen
dioxide, carbon monoxide, ozone, lead
and hydrocarbons. For purposes of the
Glossary, "attainment area" also refers
to "unclassifiable area," which means,
for any pollutants, an area designated
under section 107 as unclassifiable with
respect to that pollutant due.to
insufficient information.

"Best Management Practices"
("BMP") means schedules of activities,
prohibitions of practices, maintenance
procedures, and other management
practices to prevent or reduce the
pollution of waters of the United States,
BMPs include treatment requirements,
operating procedures, and practices to
control plant site runoff, spillage or
leaks, sludge or waste disposal, or
drainage from raw material storage.

"Biological monitoring test" neans
afny test which includes the use of
aquatic algal, invertebrate, or vertebrate
species to measure acute or chronic
toxicity, and any biological or chemical
measure of bioaccumulation.

"Bypass" means the intentional
diversion of wastes from any portion of
a treatment facility."Concentrated animal feeding
operation" means an animal feeding
operation which meets the criteria set
forth in either (1) or (2) or which the
Director designates as such on a case-
by-case basis:

1. More than the numbers of animals
specified in any of the following
categories are confined:

(A) 1,000 slaughter or feeder cattle,
(B) 700 mature dairy cattle (whether

milked or dry cows),
(C) 2,500 swine each weighing over 25

kilograms (approximately 55 pounds),
(D)-500 horses,
(E) 10,000 sheep or lambs,
(F) 55,000 turkeys,
(G) 100,000 laying hens or-broilers (if

the facility has a continuous overflow
watering]

(H) 30,000 laying hens or broilers (if
the facility has a liquid manure handling
system),

(I) 5,000 ducks, or
U) 1,000 animal units; or
2. More than the following numbers

and types of animals are confined:
(A) 300 slaughter or feeder cattle,
(B) 200 mature dairy cattle (whether

milked or dry cows),
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(C] 750 swine each weighing over 25
kilograms (approximately 55 pounds),

(D) 150 horses,
(E) 3,000 sheep or lambs.
(F3 16,500 turkeys,
(G) 30,000 laying hens or broilers (if

the facility has continuous overflow
watering],

(Hi 9,000 laying hens or broilers (if the
facility has a liquid manure handling
system),

(1) 1,500 ducks, or
() 300 animal units;

and either one of the following
conditions are met: pollutants are
discharged into waters of the United
States through a manmade ditch.
flushing system or other similar
manmade device ("manmade" means
constructed by man and used for the
purpose of transporting wastes]; or
pollutants are discharged directly into
waters of the United States which
originate outside of and pass over,
across, or through the facility or
otherwise come into direct contact with
the animals confined in the operation.

Provided, however, that no animal
feeding operation is a concentrated
animal feeding operation as defined
above if such animal feeding operation
discharges only in the event of a 25 year,
24 hour storm event.

"Concentrated aquatic animal
production facility" means a hatchery,
fish farm, or other facility which
contains, grows or holds aquatic
animals in either of the following
categories, or which the Director
designates as such on a case-by-case
basis:

1. Cold water fish species or other
cold water aquatic animals including,
but not limited to, the Salmonidae
family of fish (e.g., trout and salmon) in
ponds, raceways or other simar
structures which discharge at least 30
days per year but does not include:

(a) Facilities which produce less than
9,090 harvest weight kilograms
(approximately 20,000 pounds) of
aquatic animals per year, and

(b] Facilities which feed less than
2,272 kilograms (approximately 5,000
pounds) of food during the calendar
month of maximum feeding.

2. Warm water fish species or other
warm water aquatic animals including,
but not limited to, the Ameiuridae,
Cetra'clurdae, and Cyprinidae families
of fish (e.g., respectively, catfish, sunfish
and minnows] in ponds, raceways, or
other similar structures which discharge
at least 30 days per year, but does not
include:

(a) Closed ponds which discharge
only during periods of excess runoff;, or

(b) Facilities which produce less than
45,454 harvest weight kilograms

(approximately 100,000 pounds) of
aquatic animals per year.

"Contact cooling water" means water
used to reduce temperature which
comes into contact with a raw material.
intermediate product, waste product
other than heat, or finished product.

"Contiguous zone" means the entire
zone established by the United States
under article 24 of the convention of the
Territorial Sea and the Contiguous Zone.

"CWA" means the Clean Water Act
(formerly referred to the Federal Water
Pollution Control Act) Pub. L. 92-500. as
amended by Pub. L 95-217 and Pub. L
95-576, 33 U.S.C. 1251 et seq.

"Direct discharge" means the
discharge of a pollutant as defined
below.

"Director" means the EPA Regional
Administrator or the State Director as
the context requires.

"Discharge (of a pollutant)" means:
(1) Any addition of any pollutant or

combination of pollutants to waters of
the United States from any point source,
or

(2] Any addition of any pollutant or
combination of pollutants to the waters
of the contiguous zone or the ocean from
any point source other than a vessel or
other floating craft which is being used
as a means of transportation.

This definition includes discharges
into waters of the United States from:
surface runoff which is collected or
channelled by man; discharges through
pipes, sewers, or other conveyances
owned by a State, municipality, or other
person which do not lead to POTW's;
and discharges through pipes, sewers, or
other conveyances, leading into
privately owned treatment works. This
term does not include an addition of
pollutants by any indirect discharger.

"Disposal" (in the RCRA program)
means the discharge, deposit, injection,
dumping, spilling, leaking, or placing of
any hazardous waste into or on any
land or water so that the hazardous
waste or any constitutent of it may enter
the environment or be emitted into the
air or discharged into any waters,
including ground water.

"Disposal facility" means a facility or
part of a facility at which hazardous
waste is intentionally placed into or on
land or water, and at which hazardous
waste will remain after closure.

"Effluent limitation" means any
restriction imposed by the Director on
quantities, discharge rates, and
concentrations of pollutants which are
discharged from point sources into
waters of the United States, the waters
of the continguous zone, or the ocean.

"Effluent limitation guideline" means
a regulation published by the
Administrator under section 304(b) of

the Clean Water Act to adopt or revise
effluent limitations.

"Environmental Protection Agency"
("EPA") means the United States
Environmental Protection Agency.

"Exempted aquifer" means an aquifer
or its portion that meets the criteria in
the definition of USDW, but which has
been exempted according to the
procedures in 40 CFR § 122.35(b).

"Existing HWM facility" means a
Hazardous Waste Management facility
which was in operation, or for which
construction had commenced, on or
before October 21,1976. Construction
had commenced if (1) the owner or
operator had obtained all necessary
Federal, State and local preconstruction
approvals or permits. and either (2a) a
continuous on-site, physical
construction program had begun, or (2b]
the owner or operator had entered into
contractual obligations, which could not
be cancelled or modifed without
substantial loss, for construction of the
facility to be completed within a
reasonable time.
[Note: This definition reflects the literal
language of the statute. However. EPA
believes that amendments to RCRA now
in conference will shortly be enacted
and will change the date for determining
when a facility is an "existing facility"
to one no earlier than May of 1980;
indications are the conferees are
considering October 30 1980.
Accordingly. EPA encourages every
owner or operator of a facility which
was built or under construction as ofthe
promulgation date of the RCRA program
regulations to file Part A of its permit
application so that it can be quickly
processed for interim status when the
change in the law takes effect. When
those amendments are enacted, EPA
will amend this definition.]

"Existing source" or "existi
discharger" (in the NPDES program)
means any source which is not a new
source or a new discharger.

"Existing injection well" means an
injection well other than a new injection
welL

"Facility" means any HWM facility,
UIC underground injection well NPDES
point source. PSD stationary source, or
any other facility or activity (including
land or appurtenances thereto) that is
subject to regulation under the RCRA,
UIC. NPDES or PSD programs.

"Fluid" means material or substance
which flows or moves whether in a
semisolid, liquid, sludge, gas, or any
other form or state.

"Generator" means any person by site
location, whose act or process produces
hazardous waste identified or listed in
40 CFR Part 261.
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S"Groundwater" means water below
the land surface'in a zone of saturation.

"Hazardous substance" means any of
the.substances designated under 40 CFR -
Part 116 pursuant to section 311 of
CWA. [Note: These substances are..
listed in Table 2c-4 of the instructions to
Form 2c.]
I "Hazardous waste". means a
hazardous waste as defined in.40 CFR
§ 261.3.

"Hazardous waste management
focility" ("HWM facility") means all
contiguous land,.structures,
appurtenances, and improvements on
the land, used for treating, storing,'or.

.disposing of-,hazardous wastes.A. 
facility may consist of several treatment,,,
storage or disposal operational units (for
example, one or more landfills, surface
impoundments, or combinations of
them).

"In operation" means a facility which
is treating, storing, or disposing of
hazardous waste.

"Indirect discharger" means a non-
domestic discharger introducing
pollutants to a publicly owned treatment
works.

"Injection well" means a welLinto
which fluids are being injected.1. "Interim authorization" means
approval by EPA of a State hazardous
waste progrim which has met the.
requirements of section 3006(c) of RCRA
and applicable requirements of 40 CFR
Part 123, Subparts A, B, and F,

"Listed State" means a State listed by
the Administrator under section 1422 of,
SDWA as needing a State UIC program.

"MGD" means millions of gallons per
day.

"Municipality" means a city, village,
town, borough, county, parish, district,
association, or other public body
created by or under State law and
having jurisdiction over disposal of
sewage, industiial wastes, or other
wastes, or an Indian tribe or an
authorized Indian tribal organization, or
a designated and approved managment
agency under section 208 of CWA.

"National Pollutant Discharge -
Elimination System" ("NPDES") means -
the national program for issuing,
,modifying, revoking and reissuing,
terminating, monitoring, and enforcing
permits and imposing and enforcing
pretreatment requirements, under
sections 307, 318, 402 and 405 of CWA.
The term includes an approved program.

"New discharger" means any building,
structure, facility, orinstallation: (1) ,
from which there is or may be a new or
additional discharge-of pollutants at a
sitelat which on October 18,1972, it had
never. discharged pollutants; (2) which
has -never received a finally effective
NPDES permit for discharges at that site;

and (3) which is not "new source." This
definition includes'an indirect
'discharger which commences,
discharging into waters of the United
States. It also includes any existing.
mobile point source, such as an offshore
oil drilling rig, seafood processing
vessel; or aggregate plant that begins
discharging at a location for which it
does not have an existing permit,

"New-HWM facility"means a
Hazardous Waste Management facility
which began operation or for which
construction-commenced qfter October
:21,1976."

"New injection well" means a well
which begins injection after a UIC
program-for the State in which the Well
is located is approved.

"New source" (in the NPDES program)
means any building, structure, facility,
or installation from which there is or
may be a discharge of pollutants, the
construction of which commenced:

(i) After promulgation of standards of
performance under section 306 of CWA
which are applicable to such source, or

(ii) After proposal of standards of :
perforimance in accordance with section
306 of CWA which are applicable to
such source, but only if the standards
are promulgated in accordance with
section 306 within 120 days of their -
proposal.

"Non-contact cooling water" means
water used to reduce temperature which-
does not come into direct contact with
any raw material, intermediate product,
waste product (other than heat), or
finished product.

"Off-site" means any'site which is not
"on-site."

"On-site" means on 'the same or
geographically cohtiguous-property
which may be divided by public or
private right(s)-of-way, provided the
entrance and exit between the
properties is at a cross-roads
intersection, and access is by crossing
as opposed. to going along, the right(s)-
of-way. Non-Contiguous properties
owned by the same person, but '
connected by a right-of-way which the
person controls and to which the public
does n~t have access, is also considered
on-site property.

"Outfall" means a point source.
"Permit" means an authorizatioi,

license, or equivalent control document
issued by EPA or an approved State to
implement the requirements of 40 CFR
Parts 122, 123, and 124.

"Physical construction" (in the RCRA
program) means excavation, movement
of earth, erection of forms or structures,
or similar activity to prepare a HWM
facility to accept hazardous waste.

"Point source" means any discernible,
confined, and discrete conveyance,

including but not limited to any pipe,
ditch, channel, tunnel, conduit, well,
discrete fissure, container, rolling stock,
concentrated animal feeding operation,
vessel or other floating craft from which
pollutants are or may be discharged.
This term does not include return flows
from irrigated agriculture.

"Pollutant" means dredged spoil, solid
waste, incinerator residue, filter
backwash, sewage, garbage, sewage
sludge, munitions, chemical waste,
biological materials, radioactive
materials (except those regulated under
the Atomic Energy Act of 1954, as
amended (42 U.S.C. § 2011 et seq.)),
heat, wrecked or discarded equipment,
rocks, sand, cellar dirt and industrial,
municipal, and agriculture waste
discharged into water. It does not mean:

(1) Sewage from vessels; Or
(2) Water, ghs, or other material which

is injected into a well to facilitate
production of oil or gas, or water
derived in association with oil and gas
production and disposed of In a well, If
the well used either to facilitate
production or for disposal purposes Is
approved by authority of the State in
which the well is located, and If the
State determines that the Injection or
disposal will not result in the
degradation of ground or surface water
resources.

[Note: Radioactive materials covered
by-the Atomic Energy'Act are those
encompassed in its definition of source,
byproduct, or special nuclear'materials.
Examples of materials not covered
include radium and accelerator
produced isotopes. See Train v.
Colorado Public Interest Research
Group, Inc., 426 U.S. 1 (1976).]

"Prevention of significant
deterioriation" (PSD) means the national
permitting program under 40 CFR 52.21
to prevent emissions of certain
pollutants regulated under the Clean Air
Act from significantly deteriorating air
quality in attainment areas.

"Primary industry category" means
any industry category listed In the
NRDC Settlement Agreement (Natural
Resources Defense Council v. Train, 8
ERC 2120 (D.D.C. 1976), modified 12 ERC
1833 (D.D.C. 1979)).

"Privately owned treatment works"
means any device or system which is (1)
used to treat wastes from any facility
whose operator is not the operator of the
treatment works and (2) not a POTW.

"Process wastewater" means any
water which, during manufacturing or
processing, comes into direct contact
with or results from the production or
use of any raw material, intermediate
product, finished product, by-product, or
waste product.

I
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"Publicly owned treatment works" or
"POTW" means any device or system
used in the storage, treatment, recycling,
and reclamation of municipal sewage or
industrial waste of a liquid nature which
is owned by a State or municipality.
This definition includes any sewers that
convey wastewater to a POTW, but
does not include pipes, sewers, or other
conveyances not connected to a POTW.

"Rent" means use of another's
property in return for regular payment.

"RCRA" means the Solid Waste
Disposal Act as amended by the
Resource Conservation and Recovery
Act of 1976 (Pub. L. 94-580, as amended
by Pub. L. 95-609,42 U.S.C. § 6901 et
seq.).

"Rock crushing and gravel Washing
facilities" ate facilities which process
crushed and broken stone, gravel, and
riprap (see 40 CFR Part 436, Subpart B,
and the effluent limitations guidelines
for these facilities).

"SDWA" means the Safe Drinking
Water Act (Pub. L. 95-523, as amended
by Pub. L. 95-1900,42 U.S.C. § 300f) et
seq.).

"Secondary industry category" means
any industry category which is not a
primary industry category.

"Sewage from vessels" means human
body wastes and the wastes from toilets
and other receptacles intended to
receive or retain body wastes that are
discharged from vessels and regulated
under section 312 of CWA, except that
with respect to commercial vessels on
the Great Lakes this term includes
graywater. For the purposes of this
definition, "graywater" means galley.
bath, and shower water.

"Sewage sludge" means the solids,
residues, and precipitate separated from
or created in sewage by the unit
processes of a POTW. "Sewage" as
used in this definition means any
wastes, including wastes from humans,
households, commercial establishments,
industries, and storm water runoff, that
are discharged to or otherwise enter a
publicly owned treatment works.

"Silvicultural point source" means
any discernable, confined, and discrete
conveyance related to rock crushing,
gravel washing, log sorting, or log
storage facilities which are operated in
connection with silvicultural activities
and from which pollutants are
discharged into waters of the United
States. This term does not include non-
point source silvicultural activities such
as nursery operations, site preparation.
reforestation and subsequent cultural
treatment, thinning, prescribed burning,
pest and fire control, harvesting
operations, surface drainage, or road
construction and maintenance from
which there is natural runoff. However,

some of these activities (such as stream
crossing for roads] may involve point
source discharges of dredged or fill
material which may require a CWA
section 404 permit. "Log sorting and log
storage facilities" are facilities whose
discharges result from the holding of
unprocessed wood, e.g., logs or
roundwood with bark or after removal
of bark in self-contained bodies of water
(mill ponds or log ponds) or stored on
land where water is applied
intentionally on the logs (wet decking].
(See 40 CFR Part 429, Subpart J, and the
effluent limitations guidelines for these
facilities.]

"State" means any of the 50 States,
the District of Columbia, Guam, the
Commonwealth of Puerto Rico, the
Virgin Islands, American Samoa, the
Trust Territory of the Pacific Islands
(except in the case of RCRA), and the
Commonwealth of the Northern Mariana
Islands (except in the case of CWA).

"Stationary source" (in the PSD
program) means any building, structure,
facility, or installation which emits or
may emit any air pollutant regulated
under the Clean Air Act. "Building,
structure, facility, or installation" means
any grouping of pollutant-emitting
activities which are located on one or
more contiguous or adjacent properties
and which are owned or operated by the
same person (or by persons under
common control).

"Storage" (in the RCRA program
means the holding of hazardous waste
for a temporary period at the end of
which the hazardous waste is treated,
disposed, or stored elsewhere.

"Storm water runoff" means water
discharged as a result of rain, snow, or
other precipitation.

"Toxic pollutant" means any pollutant
listed as toxic under section 307(a)(1) of
CWA.

"Transporter" (in the RCRA program]
means a person engaged in the off-site
transportation of hazardous waste by
air, rail, highway, or water.

"Treatment" (in the RCRA program)
means any method, technique, or
process, including neutralization,
designed to change the physical,
chemical, or biological character or
composition of any hazardous waste so
as to neutralize such waste, or so as to
recover energy or material resources
from the waste, or so as to render such
waste non-hazardous, or less hazardous;
safer to transport, store, or dispose of; or
amenable for recovery, amenable for
storage, or reduced in volume.

"Underground injection" means well
injection.

"Underground source of drinking
water" or "USDW' means an aquifer or

its portion which is not an exempted
aquifer and:

(1] Which supplies drinking water for
human consumption, or

(2) In which the ground water
contains fewer than 10,000 mg/l total
dissolved solids.

"Upset" means an exceptional
incident in which there is unintentional
and temporary noncompliance with
technology-based permit effluent
limitations because of factors beyond
the reasonable control of the permntfee.
An upset does not include
noncompliance to the extent caused by
operational error, improperly designed
treatment facilities, inadequate
treatment facilities, lack of preventive
maintenance, or careless or improper
operation.

"Waters of the United States" means:
1. All waters which are currently

used, were used in the past, or may be
susceptible to use in interstate or foreign
commerce, including all waters which
are subject to the ebb and flow of the
tide;

2. All interstate waters, including
Interstate wetlands;

3. All other waters such as intrastate
lakes, rivers, streams (including
intermittent streams], mudflats,
sandflats, wetlands, sloughs, prairie
potholes, wet meadows, playa lakes,
and natural ponds, the use, degradation.
or destruction of which would or could
affect interstate or foreign commerce
including any such waters:

(a] Which are or could be used by
interstate or foreign travelers for
recreational or other purposes;

(b) From which fish or shellfish are or
could be taken and sold in interstate or
foreign commerce;

(c) Which are used or could be used
for industrial purposes by industries in
interstate commerce;

4. All impoundments of waters
otherwise defined as waters of the
United States under this definition;

5. Tributaries of waters identified in
paragraphs (--(4] above;

6. The territorial sea; and
7. Wetlands adjacent to waters (other

than waters that are themselves
wetlands) identified in paragraphs (1}-
(6] of this definition.

Waste treatment systems, including
treatment ponds or lagoons designed to
meet requirement of CWA (other than
cooling ponds as defined in 40 CFR
§ 423.11(m) which also meet the criteria
of this definition) are not waters of the
United States. This exclusion applies
only to manmade bodies of water which
neither were originally created.in waters
of the United States (such as a disposal
area in wetlands) nor resulted from the
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impoundments of waters of the United
States.

"Well injection" or "underground
Injection" means the subsurface
emplacement of fluids through-a bored,
drilled, ordriven well; or through a dug
well, where the depth of the dug well is
greater than the largest surface
dimension.

"Wetlands" means those areas that
are inundated or saturated by surface or
ground waterat-a frequency and
duration sufficient to support, and that
under normal circumstances do support,
a prevalence of vegetation typically
adapted for life m saturated soil
conditions. Wetlands generally include
swamps, marshes, bogs, and.similar
afxas'.
BILNG CODE 6560-01-M
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CONTINUED FROM THE FRONT

VII. SIC CODES (4.digkr, in order of priority)-

A. FIRST ID. SECOND

I(specify) (specif )

C.THIRD 0. FOURTH

(specify) specif)

76 , ESTET. 7..BXs

Vill.-OPERATOR INFORMATION R_'___.T______ "_ .NDAN

A. NAME * I the name listed in
ItmViII'A also the

8 .E3YS EO NO

K 'G, . -0 it - , I 4 G
5S EISTN PEMIS--s

C. STATUS OF OPERATOR (Enter the appropriate letter into the answer box., if "Other". specify.) c. PHONE (area code & flo.)

F =FEERL I - PUBLIC [other thanfederat or state) (specify) A
S - STATE 0 -OTHER (specify)A
P - PRIVATE * , * ~* .2

E. STREET OR P.O. BOX

A. r, JPOES (Discharge. to Surface Water) 0.S i n m Proposed Sources) 

C.,ITCRA (Hazardous Wastes) E. OTHER (specZfyN

XI. MAP

Attach to this application a topographic map of the area extending to at least one mile beyond pr~a bounderies. The map must show
the outline of the facility, the location of each of its existing and proposed intake and discharge ctures, each of its hazardous waste

treatment, storage, or disposal facilities, and each "well where it injects fluids underground. Include all springs, riversand other surface
water bodies in the aap area. See instructions for precise requirements.

XI. NATURE OF BUSINESS (provideabrief description

XIII. CERTIFICATION (see instruc--ons) - -

I certify under penalty of law that I havepersonally examined and am familiar with tho information submitted in this application and all
attachments and that, based on my inquiry of those persons immediately responsible for obtaining the information contained In the
application, I believe that the information is true, accurate and complete. I am aware that there are significant penalties for submitting
false information, Including the possibility of fine and imprisonment

A. NAM C & OFFICIAL TITLE (type or print) WSIGNATURE C. DATE SIGNED

COMMENTS FOR OFFICILUEOL i ... "il

EPA Form 3510.1 (5-80) REVERSE
BILLING CODE 6560-01-C



Instructions -Form 2b-Application for
Permit To Discharge Wastewater

Concentrated Animal Feeding
Operations andAquatic Animal
Production Facilities

This form must be completed by all
applicants who check 'res" to item i-B
in Form 1. Not all animal feeding
operations or fish farms are required to
obtain NPDES permits. Exclusions are
based on size and occurrence of
discharge. See the description of these
statutory and regulatory exclusions the
General Instructions which accompany
Form 1. In particular, for animal feeding
operations, the size cutoffs depend on
whether or not pollutants are discharged
through a man-made device or by direct
contact with the facility or animals. A
facility for laying hens or broilers is not
required to have a permit unless it has a
liquid manure handling system or
continuous overflow watering. Also.
facilities which discharge only in the
case of a 25 year, 24 hour storm event
are not required to have a permit.

For aquatic animal production
facilities, the size cutoffs are based on
whether the species are warm water or
cold water, on the production weight per
year in harvestable pounds, and on the
amount of feeding in pounds of food (for
cold water species). Also, facilities
which discharge less than 30 days per
year, or only during periods of excess
runoff (for warm water fish) are not
required to have a permit.

Item I-A. See the note above and the
General Instructions which accompany
Form 1 to be sure that your facility is
"concentrated."

Item I-B. If your answer to item VI of
Form 1 does not give a complete legal
description of your facility's location,
use this space to provide a complete
description, such as quarter, section,
township, and range.

Item I-C. Check "proposed" if your
facility is not now in operation, or not
now "concentrated" under the definition
in the glossary found in the General
Instructions which accompany Form 1.

Item I Supply all information in item
I if you checked (1) in item I-A.

Item II-A. Give the maximum number
of each type of animal in open
confinement or housed under roof
(either partially or totally) which are
held at your facility for a total of 45 days
or more in any 12 month period.

Use the following categories for type
of animals:

Slaughter Cattle; Feeder cattle;
Mature Dairy Cattle (milked or dry);
Swine (each weighing over 55 pounds);

Horses; Sheep; Lambs; Turkeys; Laying
Hens; I Broilers; t Ducks.

Item li-B. Give only the area used for
the animal confinement or feeding
facility. Do not Include any area used for
growing or operating feed.

Item Il-C. Check "yes" if any system
for collection of runoff has been
constructed. Supply the information
under (1), (2), and (3) to the best of your
knowledge.

Item IX. Supply all information in item
III if you checked (2) in item I-A.

Item IlI-A. Outfalls should be
numbered to correspond with the map
submitted in item XI of Form 1. Values
given for flow should be representative
of your normal operation. The maximum
daily flow is the maximum measured
flow occurring over a calendar day. The
maximum 30-day flow is the average of
measured daily flows over the calendar
month of highest flow. The long-term
average flow is the average of measured
daily flows over a calendar year.

Item III-B. Give the total number of
discrete ponds or raceways in your
facility. Under "other," give a
descriptive name of any structure which
is not a pond or a raceway but which
results in discharge to waters of the
United States.

Item 11l-C. Use names for the
receiving water and source of water
which correspond to the map submitted
in item XI of Form 1.

Item III-D. The names for fish species
should be proper, common, or scientific
names as given in special Publication
No. 6 of the American Fisheries Society.
"A List of Common and Scientific
Names of Fishes from the United States
and Canada." The values given for total
weight produced by your facility per
year and the maximum weight present
at any one time should be representative
of your normal operation.

Item IlI-E. The value given for
maximum monthly pounds of food
should be representative of your normal
operation.

Item IV. The Clean Water Act
provides for severe penalties for
submitting false information on this
application form.

Section 309(c)(2) of the Clean Water
Act provides that "Any person wtho
knowingly makes any false statemefdt,
representation, or certification in any
application.... shall upon conviction,
be punished by a fine of no more than
$10,000 or by imprisonment for not more
than six months, or both."

Federal regulations require the
certification to be signed as follows:

'A permit Is not required unless the facility has a
liquid manure handling system or continuous
overflow watering.

(1) For corporation, by a principal
executive officer of at least the level of
vice president;

(2) For a partnership or sole
proprietorship, by a general partner or
the proprietor, respectively; or

(3) For a municipality, State, Federal.
or other public facility, by either a
principal executive or ranking elected
official.
SLLMC COOE 6641-lM
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JEPA I.D. NUMBER fcopy from Item I of Form I)jPlease stinit or tee in the unshaded areas only. Form Approved OMB No. t58.10174

FORM U.S. ENVIRONMENTAL PROTECTION AGENCYAPPLICATION FOR PERMIT TO DISCHARGE WASTEWATER

CONCENTRATED ANIMAL FEEDING OPERATIONS AND AQUATIC ANIMAL PRODUCTION FACILITIES
NPDES Consolidated Permits Program
I. GENERAL INFORMATION

A. TYPE OF UIJSINESS D. LEGAL DESCRIPTION OF FACILITY LOCATION C. FACILITY OPERATION STATUS

CONCENTRATED ANIMAL FEEDING0 . OPERATION (complete Items B. C, and 0" '. XISTING FACILITY'Section II)
2CO. CENTRATED ACUATIC ANIMAL Qi. PROPOSED FACILITY

02. ROD C 1O A ILl (complete

II. CONCENTRATED ANIMAL FEEDING OPERATION CHARACTERISTICS U. NO. OF ACRES FOR

A. TYPE ac NUMBER OF ANIMALS IN OPEN CONFINEMENT & HOUSED UNDER ROOF CONFINEMENT FEEDING

I. TYPE. 2. NO. IN OPEN CONFINEMENT 3. NO. HOUSED UNDER ROOF

C. It there is open confinement, hs 8
runoff diversion and control system

• been constructed?

• r-A.YES complete Items 1. 2. & 3

ONO (go to Section IV)

1. What is the design basis for the control system?
a, to YEAR. " ...2 YQ OTHER .... ..
24 - HOUR STORM 0 24- TO , 0 (specify tnchc
(specify Inches) *spc ,ilrh .,&type)

2..Report the number of acres of contributing
drainage, I 3. Report the design safety factor.

I1. CONCENTRATED AQUATIC ANIMAL PRODUCTION FA..IL V CHA NIIISTICS
A. For each outfall give the maximum daily flow, maximum 30 day Iqty.) ste the total number of ponds, raceways, and similar structures in

and the long term average flow. . 'ity.

I, OUTFALL 2. FLOW (gallons per day) L1 12
. 
RACEWAYS 13, OTHER

NO. a. MAXIMUM UM C. L.. ... .o.. Ii.. III DAy AVERACC ' --

S" Y , CAC. Prov'. .'O f. of thert< iving water and the source of water used by

J .RECEIVIN % I V ! ' 2. WATER SOURCE '

D. List the species of fish or aquatic animals held and fed at your facility. For each species, give the total weight produced by your facility per year in pounds
of harvestable weight, and also give the maximum weight present at any one time.

1. COLD WATER SPECIES 2. WARM WATER SPECIES
a E b. HARVESTABLE WEIGHT (pounds) Ib. HARVESTABLE WEIGHT (poland$)

() TAL YIEARLY f2) MAXIMUM a.I TOTA.. ve '.Ly' 1ll MAXIMUM

E. Report the total pounds of food fed during the calendar month of 1. MONTH 2. POUNDS OF FOOD

maximum feeding.

IV. CERTIFICATION

I certify under pnalt of low that I have personally examined andam familiar with the information submitted in this application and ell attachmentr and that,
based on my Inquiry of those Individuals immediately responsible for obtaining the information, I bclieve that the Information Is true, accurato aid complete.
I am aware that them are significant penales for submitting false information, including the possibility of fine and imprisonmenL

EPA Form 3710-2B (5-U0)
BILUNG CODE 6560-01-C

Federal Register / Vol. 45-, No. 98 / Monday, May 19, 1980 / Rules and Regulations

A. NAME & OFFICIAL TITLE (print or type) .I * PHONE NO. (area code & no.)

C. SIGNATURE 0. DATE SIGNED

I

Please pritit or type in the unshaded areas only. '
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Instructions.-Form 2o-Application for
Permit To Discharge Wastewater

Existing Manufacturing, Commercial,
Mining, and Silvicultural Operations

This form must be completed by all
applicants who check 'Yes" to item Il-C
in Form 1.

Public Availability of Submitted
Information. Your application will not
be considered complete unless you
answer every question on this form and
on Form 1. If an item does not apply to
you, enter "NA" (for not applicable) to
show that you considered the question.

You may not claim as confidential any
information required by this form or
Form 1, whether the information is
reported ou the forms or in an
attachment. This information will be
made available to the public upon
request.

Any information you submit to EPA
which goes beyond that required by this
form and Form 1 you may claim as
confidential, but claims for information
which is effluent data will be denied. If
you do not assert a claim of
confidentiality at the time of submitting
the information, EPA may make the
information public without further
notice to you. Claims of confidentiality
will be handled in accordance with
EPA's business confidentiality
regulations at 40 CFR Part 2.

Definitions. All significant terms used
in these instructions and in the form are
defined in the glossary found in the
General Instructions which accompany
Form 1.

EPA LD. Number. Fill in your EPA
Identification Number at the top of each
page of Form 2c. You may copy this
number directly from item I of Form 1.

Item I You may use the map you
provided for item XI of Form I to
determine the latitude and longitude of
each of your outfalls and the name of
the receiving water.

Item I-A. The line drawing should
show generally the route taken by water
in your facility from intake to discharge.
Show all operations contributing
wastewater, including process and
production areas, sanitary flows, cooling
water, and stormwater runoff. You may
group similar operations into a single
unit, labeled to correspond to the more
detailed listing in item HI-B. The water
balance should show average flows.
Show all significant losses of water to
products, atmosphere, and discharge.
You should use actual measurements
whenever available; otherwise use your
best estimate. An example of an
acceptable line drawing appears in
Figure 2c-1 to these instructions.

Item l-B. List all sources of
wastewater to each outfall. Operations

may be described in general terms (for
example, "dye-making reactor" or
"distillation tower"). You may estimate
the flow contributed by each source if
no data is available, and for stormwater,
you may use any reasonable measure of
duration, volume, or frequency. For each
treatment unit, indicate its size, flow
rate, and retention time, and describe
the ultimate disposal of any solid or
liquid wastes not discharged. Treatment
units should be listed in order and you
should select the proper code from
Table 2c-1 to fill in column 3-b for each
treatment uniL Insert "XX" into column
3-b if no code corresponds to a
treatment unit you list.

If you are applying for a permit for a
privately owned treatment works, you
must also identify all of your
contributors in an attached listing.
BILNG CODE 65680-01--M

-33559
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Table 2c-.--Codes for Treatment Units

Physical Treatment Processes

1-A-Ammonia Stripping
1-B-Dialysis
1-C-Diatomaceous Earth Filtration
1-D-Distillation
1-E-Electrodialysis
1-F-Evaporation
1-C-Flocculation
1-H-Flotation
1-I-Foam Fractionation
1-J-Freezing
1-K-Gas-Phase Separation
1-L--Grinding (Comminutors)
1-M-Grit Removal
1-N-Microstraining
1-0-Mixing
1-P-Moving Bed Filters
1-Q--Multimedia Filtration
1-R-Rapid Sand Filtration
1-S--Reverse Osmosis (Hyperfiltration)
1-T-Screening
1-U-Sedimentation (Settling)
1-V-Slow Sand Filtration
1-W-Solvent Extraction
1-X-Sorption

Chemical Treatment Processes

2-A-Carbon Adsorption
2-B-Chemical Oxidation
2-C--Chemical Precipitation
2-D-Coagulation
2-F-Dechlorination
2-F-Disinfection [Chlorine)
2-C--Disinfection (Ozone)
2-H--Disinfection (Other)
2-1-Electrochemical Treatment
2-J-Ion Exchange
2-K-Neutralization
2-L-Reduction

Biological Treatment Processes

3-A-Activated Sludge
3-B-Aerated Lagoons
3-C-Anaerobic Treatment
3,-D-Nitrification-Denitriflcation
3-E-Pre-Aeration
3-F-Spray Irrigation/Land Application
3-G-Stabilization Ponds
3-H-Trickling Filtration

Other Processes

4-A-Discharge to Surface Water
4-B-Ocean Discharge Through Outfall
4-C--Reuse/Recyle of Treated Effluent
4-D-Underground Injection

Sludge Treatment and Disposal Processes

5-A-Aerobic Digestion
5-B-Anaerobic Digestion
5-C-Belt Filtration
5-D-Centrifugation
5-E--Chemical Conditioning
5-F--Chlorine Treatment
5-C-Composting
5-H-Drying Beds
5-I-Elutriation
5-J-Flotation Thickening
5-K-Freezing
5-L-Gravity Thickening
5-M-Heat Drying
5-N-Heat Treatment
5-O-Incinceration
5-P-Land Application
5-Q--Landfil
5-R-Pressure Filtration

5-S-Pyrolysis
5-T-Sludge Lagoons
5-U-Vacuum Filtration
5-V-Vibration
5-W-Wet Oxidation

Item I--C. A discharge is intermittent
unless it occurs without interruption
during the operating hours of the facility,
except for infrequent shutdowns for
maintenance, process changes, or other
similar activities. A discharge is
seasonal if it occurs only during certain
parts of the year. Fill in every applicable
column in this item for each source of
intermittent or seasonal discharges.
Base your answers on actual data
whenever available; otherwise, provide
your best estimate. Report the highest
daily value for flow rate and total
volume In the "Maximum Daily"
columns (columns 4-a-2 and 4-b-2).
Report the average of all daily values
measured during days when discharge
occurred within the last year in the
"Long Term Average" columns (columns
4-a-i and 4-b-i).

Item I1-A. All effluent guidelines
promulgated by EPA appear in the
Federal Register and are published
annually in 40 CFR Subchapter N. A
guideline applies to you if you have any
operations contributing process "
wastewater in any subcategory covered
by a BPT, BCT, or BAT guideline. If you
are unsure whether you are covered by
e promulgated effluent guideline, check
with your EPA Regional office (Table 1).
You must check "yes" if an applicable
effluent guideline has been promulgated,
even if the guideline limitations are
being contested in court. If you believe
that a promulgated effluent guideline
has been remanded for reconsideration
by a court and does not apply to your
operations, you may check "no."

Item IlI-B. An effluent guideline is
expressed in terms of production (or
other measure of operation] if the
limitations are expressed as mass of
pollutant per operational parameter, for
example, "pounds of BOD per cubic foot
of logs from which bark is removed," or
"pounds of TSS per megawatt hour of
electrical energy consumed by smelting
furnace." An example of a guideline not
expressed in terms of a measure of
operation is one which limits the
concentration of pollutants.

Item Il-C. This item must be
completed only if you checked "yes" to
item III-B. The production information
requested here is necessary to apply
effluent guidelines to your facility and
you may not claim it as confidential.
However, you do not have to indicate
how the reported information was
calculated.

Report quantities in the units of
measurement used in the applicable

effluent guideline. The figures provided
must be a measure of actual operation
over a one-month period, such as the
production for the highest month during
the last twelve months, or the monthly
average production for the highest year
of the last five years, or other
reasonable measure of actual operation,
but may not be based on design
capacity or on predictions of future
increases in operation.

Item IV-A. If you check "yes" to this
question, complete all parts of the chart,
or attach a copy of any previous
submission you have made to EPA
containing the same information.

Item JV-B. You are not required to
submit a description of future pollution
control projects if you do not wish to or
if none is planned.

Item V-A, A C, andD. These items
require you to collect and report data on
the pollutants discharged from each of
your ouffalls. Each part of this item
addresses a different set of pollutants
and must be completed in accordance
with the specific instructions for that
part. The following general instructions
apply to the entire item.

General Instructions: Part A requires
you to report at least one analysis for
each pollutant listed. Parts B and C
require you to report analytical data in
two ways. For some pollutants, you may
be required to mark "X'" in the "Testing
Required" column (column 2-a, Part C],
and test (sample and analyze) and
report the levels of the pollutants in your
discharge whether or not you expect
them to be present in your discharge.
For all others, you must mark "X' in
either the 'elieve Present" column or
the "Believe Absent" column (columns
2-a or 2-b. Part B, and columns 2-b or 2-
c, Part C) based on your best estimate,
and test for those which you believe to
be present. Part D requires yon to list
any of a group of pollutants which you
believe to be present, with a brief
explanation of why you believe it to be
present. (See specific instructions on the
form and below for Parts A through D.]

Base your determination that a
pollutant is present in or absent from
your discharge on your knowledge of
your raw materials, maintenance
chemicals, intermediate and final
products and byproducts, and any
previous analyses known to you of your
effluent or of any similar effluent. (For
example, if you manufacture pesticides,
you should expect those pesticides to be
present in contaminated stormwater
runoff.] If you would expect a pollutant
to be present solely as a result of its
presence in your intake water, you must
mark "Believe Present" but you are not
required to analyze for that pollutanL

33561
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Instead, mark an "X" in the "Intake"
column.

a. Reporting. All levels must be
reported as concentration and as total
mass. You may report some or all of the
required data by attaching separate
sheets of paper instead of filling out
pages V-I to V-9 if the separate sheets
contain all the required information in a
format which is consistent with pages
V-i to V-9 in spacing and in
identification of pollutants and columns.
(For example, the data system used in
your GC/MS analysis may be able to
print data in the proper format.) Use the
following abbreviations in the columns
headed "Units" (column 3, Part A, and
column 4, Parts B and C).

Concentration lass
ppm-parts per million lbs-pounds
mg/l-milligrams per liter ton-tons (English tons)
ppb-parts per billion rg-milligrams
ug/i-micrograms per g--grams "

liter ki-kilograms
T-tonnes (metric tons)

If you measure only one daily value,
.complete only the "Maximum Daily - ,
Values" columns and insert "1" into the
"Number of Analyses" columns
(columns 2-a and 2-d, Part A, and
columns 3-a and 3--d, Parts B and C).
The permitting authority may require
ybu to conduct additional analyses to
further characterize your discharges. For
composite samples, the daily value is
the total mass or average concentration.
found in a composite sample taken over
the operating hours of the facility during
a 24-hour period; for grab samples, the-
daily value is the arithmetic'or flow-
weighted total mass or average
concentration found in a series of at
least four grab samples taken over the
operating hours of the facility during'a
24-ho6r period.

If you measure more than one daily
value for a pollutant, determine the
average of all values within the last year
and report the concentration and mass'

* under the "Long-term Average Values"
columns (column 2-c, Part A, and •
column 3-c, Parts B and C), and the total
numbbr of daily values tinder the
"Number of Analyses" columns (cohinin
2-d, Part A, and'column 3-d, Parts B and
C). Also, determine the average of all
daily values taken during each calendar
month, and report the highest average
under the "Maximum 30-day Values"
columns (column 2-.c, Part A, and
column 3-b, Parts B and C).

a. Sampling: The collection of the
samples for the reported analyses
should be supervised by a person
experienced in performing sampling-of
indtfstrial wastewater. You may contact
your EPA 6r State'permitting authority
'for detailed guidance on sampling' "...
techniques and'for answers to p' ecific

questions. Any specific requirements
contained in the applicable analytical
methods should be followed for sample
containers, sample preservation, holding
times, the collection of duplicate
samples, etc. The time when you sample
should be representative of your normal
operation, to the extent feasible, with all
processes which 6ontribute wastewater
in normal operation, and with'your
treatment system operating properly
with no system upsets. Samples should
be collected from the center of the flow
channel, where turbulence is at'a '
maximum, at a site specified in your
present permit, or at any site adequate
for the collection of a representative
sample.

Grab and composite samples are
defined as-followd:

Grab sample: An individual sample of
at least 100 milliliters collected at a
randomly-selected time over a period
not exceeding 15 minutes.

Composite sample: A combination of
at least 8 sample aliquots of at least 100
milliliters, collected at periodic intervals.
during the 9perating hours of a facility
over a 24 hour period. For volatile
pollutants, aliquots must be combined in
the laboratory immediately before
arialysis. The composite must be flow
proportional; either the time interval
between each'aliquot or the volume of
each aliquot must be proportional to
either the stream flow at the time of
sampling or the total stream flow since
the collection of the previous aliquot.
Aliquots may be collected manually or
automatically.

c. Analysis: You must use test
methods promulgated in 40 CFR Part
136; however, if none has been
promulgated for a particular pollutant,
you may use afiy suitable method for
measuring the'level'of the pollutant in
your discharge provided that you submit
a description of the method or a
reference to a published method. Your
description should include the sample
holding times, preservation techniques,
and the quality control measures which
you used. If you have two or more
substantially identical outfalls, you may
request'permission from your permitting
authority to sample and analyze only
one outfall and submit the results of the
analysis for other substantially identical
.outfalls. If your request is granted by the
permitting authority, on a separate sheet
attached to the application form identify
which outfall you did test, and describe
why the butfalls which you did not test
are substantially identical to the outfall
which you did test.

d. Reporting of Intake Data: You are.
not required to report data Under the
"Intake" columns unless you wish to
demoistrate your eligibility for a "net"

effluent limitation for one or more
pollutants,'that is, an effluent limitation
adjusted by subtracting the average
level of the pollutant(s) present in your
intake water, NPDES regulations allow
net limitations onlyin certain
circumstances. To dem6nstrate your
eligibility, under the "Intake" columns
report the average of the results of '
analyses on your intake water (if your
water is treated before use, test the
water after it is treated), and attach a
separate sheet containing the following
for each pollutant:

1. A statement thit the intake watoi' is
drawn from the body of water into
which the discharge is made.
(Otherwise, you are not eligible for net
limitations.)

2. A statement of the extent to which
the level of the pollutant is reduced by
treatment of your wastewater. (Your
limitations will be adjusted only to the
extent that the pollutant is not
removed.)

3. When applicable (for example,
when the pollutant represents a class of
compounds, a demonstration of the
extent to which the pollutants in the
intake vary physically, chemically, or
biologically from the pollutants
contained in your discharge. (Your
limitations will be adjusted only to the
extent that the intake pollutants do not
vary from the discharged pollutants.)

Part V-A. Part V-A must be
completed by all applicants for all
outfalls, including outfalls containing,
only noncontact cooling water or storm
runoff. However, at your request, the
permitting authority may waive the
requirements to test for one or more of
these pollutants, upon a determination
that testing for the pollutant(s) is not
appropriate for your effluents,

Use composite samples for all
pollutants in this Part, except use grab
samples for pH and temperature, See
discussion in General Instructions to
item V for definitions of the columns in
Part A. The "Long Term Average
Values" column (column 2-c) and
"Maximum 30-day Values" column
(column 2-b) are not compulsory but
should be filled out if data is available.

Part V-B. Part V-B must be completed
by all applicants for all outfalls,
including outfalls containing only"
noncontact cooling water or storm
runoff.

Use composite samples for all
pollutants you analyze for in this Part,
except use grab samples for residual
chlorine, oil and grease, and fecal
coliforr. The "Long-term Averago.t,
Values'" column (column 3-c) and,
"Maximum 30-day'Values" column
(column 3-b) Are not compulsory but
should be filled out if data is availablo.'
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Part V-C. Table 2o-2 lists the 34
"primary" industry categories in the left-
hand column. For each outfall, if any of
your processes which contribute
wastewater falls into one of those
categories, you must mark "X" in
"Testing Required" column (column 2-a)
and test for (1) all of the toxic metals,
cyanide, and total phenols, and (2) the
organic toxic pollutants contained in the
gas chromotography/mass spectrometry
(GC/MS) fractions indicated in Table
2c-2 as applicable to your category,
unldss you qualify as a small business
(see below). The organic toxic pollutants
are listed by GS/MS fractions on pages
V-4 to V-9 in Part V-C. For example,
the Organic Chemicals Industry has an
asterisk in all four fractions; therefore,
applicants in this category must test for
all organic toxic pollutants in Part V-C.
If you are applying for a permit for a
privately owned treatment works,
determine your testing requirements on
the basis of the industry categories of
your contributors. When you determine
which industry category you are in to
find your testing requirements, you are
not determining your category for any
other purpose and you are not giving up
your right to challenge your inclusion in
that category (for example, for deciding
whether an effluent guideline is
applicable) before your permit is issued.

For all other cases (secondary
industries, non-process wastewater
outfalls, and non-required GC/MS
fractions], you must mark "X" in either
the "Believed Present" column (column
2-b] or the "Believed Absent" column
(column 2-c) for each pollutant, and test
for those you believe present (those
marked "' in column 2-b]. If you
qualify as a small business (see below)
you are exempt from testing for the
organic toxic pollutants, listed on pages
V-4 to V-9 in Part C. For pollutants in
intake water, see discussion in General
Instructions to this item. The "Long-term
Average Values" column (column 3-c)
and "Maximum 30-day Values" column
(column 3-b) are not compulsory but
should be filled out if data is available.

Use composite samples for all
pollutants in this Part, except use grab
samples for total phenols and cyanide.

Table 2o-2--Testng Requirements for Organic
Toxic Pollutants by Industry Category
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You are required to mark "Testing
Required" for dioxin if you use or
manufacture one of the following
compounds: (a) 24,5-trichlorophenoxy
acetic acid, (2,4,5-TI; (b) 2-(2,4,5-
trichlorophenoxy) propanoic acid,
(Silvex, Z4,5-TP); (c) 2-(2.4,5-
trichlorophenoxy) ethyl 2,2-
dichloropropionate, (Erbon); (d) 0,0-
dimethyl O-(2,4,5-trichlorophenyl)
phosphorothioate, (Ronnel); (e) 2.4,5-
trichlorophenol, (TCP); or (0)
hexachlorophene, (HCP). If you mark
"Testing Required" or "Believe Present,"
you must perform a screening analysis
for dioxins, using gas chromotography
with an electron capture detector. A
TCDD standard for quantitation is not
required. Describe the results of this
analysis in the space provided; for
example, "no measurable baseline
deflection at the retention time of
TCDD" or "a measurable peak within
the tolerances of the retention time of
TCDD." The permitting authority may
require you to perform a quantitative
analysis if you report a positive result

The Effluent Guidelines Division of
EPA has collected and analyzed
samples from some plants forthe
pollutants listed in Part C in the course
of its BAT guidelines development
program. If your effluents were sampled

and analyzed as part of this program in
the last three years, you may use this
data to answer Part C provided that the
permitting authority approves, and
provided that no process change or
change in raw materials or operating
practices has occurred since the samples
were taken that would make the
analyses unrepresentative of your
current discharge.

Small Business Exemption. If you
qualify as a "small business," you are
exempt from the reporting requirements
for the organic toxic pollutants, listed on
pages V-4 to V-9 in Part C. If your
facility is a coal mine, and if your
probable total annual production is less
than 100000 tons per year, you may
submit past production data or
estimated future production (such as a
schedule of estimated total production
under 30 CFR § 795.14(c)) instead of
conducting analyses for the organic
toxic pollutants. If your facility is not a
coal mine, and if your gross total annual
sales for the most recent three years
average less than $100,000 per year (in
second quarter 1980 dollars), you may
submit sales data for those years
instead of conducting analyses for the
organic toxic pollutants.

The production or sales data must be
for the facility which is the source of the
discharge. The data should not be
limited to production or sales for the
process or processes which contribute to
the discharge, unless those are the only
processes at your facility. For sales
data, in situations involving intra-
corporate transfers of goods and
services, the transfer price per unit
should approximate market prices for
those goods and services as closely as
possible. Sales figures for years after
1980 should be indexed to the second
quarter of 1980 by using the gross
national product price deflator (second
quarter of 1980=100). This index is
available in National Income and
Product Accounts of the Udted States
(Department of Commerce, Bureau of
Economic Analysis).

Port V-D. List any pollutants in Table
2c-3 that you believe to be present and
explain why you believe them to be
present. No analysis is required, but if
you have analytical data, you must
report it.

Note: Under 40 CFR 117.12(a)(2),
certain discharges of hazardous
substances (listed in Table 2c-4 of these
instructions] may be exempted from the
requirements of section 311 of CWA,
which establishes reporting
requirements, civil penalties, and
liability for clean-up costs for spills of
oil and hazardous substances. A
discharge of a particular substance may
be exempted if the origin, source and
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amount of the discharged substance are
identified in the NPDES permit
application or in the permit, if tl'e permit
contains a requirement for treatmnt of
the discharge, and if the treatment is in
place. To apply for an exclusion of the
discharge of any hazardous substance
from the requirements of section 3il,
attach additional sheets of paper to your
form, setting forth the following
information:

1. The substance and the amount of
each substance which may be
discharged.

2. The origin and source of the
discharge of the substance.

3. The treatment which is to be
provided for the discharge by:

a. An on-site treatment system
separate from any treatment system
treating your normal discharge;

b. A treatment system designed to
treat your normal discharge and which.
is additionally capable of treating the
amount of the substance identified
under paragrap~h 1 above; or

c. Any combination of the above.
See-40 CFR § 117.12(a)(2) and (c),

published on August 29, 1979, in 44 FR
50766, or contact your Regional office
(Table 1), for futher information on
exclusions from section 311.
Table 2c-3.-Toxic Pollutants and Hazardous
Substances Required'to be Identified by -

Applicants If Expected to be-Present

Toxic Pollutants
Asbestos
Hazardous Substances
Acetaldehyde
Allyl alcohol
Allyl chloride
Amyl acetate
Aniline
Benzonitrile
Benzyl chloride
Butyl acetate
Butylamine
Captan
Carbaryl
Carbofuran
Carbon disulfide
Chlorpyrifos
Coumaphos
'Cresol
Crotonaldehyde
Cyclohexane
2,4-D (2,4-Dichlorophenoxyacetic acid)
Diazinon
Dicamba
Dichliobenil
Dichlone
2,2-Dichloropropionic acid
Dichlorvos
Diethyl amine
Dimethyl amine
Dintrobenzene
Diquat
Disulfoton
Diuron
Epichlorohydrin

Ethanolamine
Ethion
Ethylene diamine
Ethylene dibromide - -
Formaldehyde
Furfural
Guthion
Isoprene
Isopropanolamine
Kelthane
Kepone
Malathion
Mercaptodimethur
Methoxychlor
Methyl mercaptan
Methyl methacrylate.
Methyl parathion
Mevinphos -
Mexacarbate
Monoethyl amine
Monomethyl amine
Naldd
Napthenic acid
Nitrotoluene
Parathion
Phenolsulfonate
Phosgene
Propargite
Propylene oxide
Pyrethrins
Quinoline
Resorcinol
Strontium
Strychnine
Styrene
2.4,5-T (2,4,5-Trichlorophenoxyacetic acid)
TDE (Tetrachlorodiphenyl ethane)
2,4,5-TP [2-(2,4,5-Trichlorophenoxy]

propanoic acid]
Trichlorofon
Triethylamine
Trimethylamine
Uranium I
Vanadium
Vinyl acetate
Xylene
Xylenol
Zirconium

Item VI-A. You may not claim this
information as confidential; however,
you do not have to distinguish between
use or production of the pollutants or list
the amounts. Under NPDES regulations
your permit will contain limits to control
all pollutants you report in answer to
this question, as well as all pollutants
reported in item V or VI-B at levels
exceeding the technology-based limits
appropriate to your facility. Your permit
.will also require you to report to EPA if
you in the future begin or expect that
you will begin to use or manufacture as
an intermediate or final product or
byproduct any toxic pollutant which you
did not report here, and your permit may
be modified at that time if necessary to
control that pollutant.

Item VI-B. For this item, consid&r only
those variations which may result in
'concentrations of pollutants in effluents
which may exceed two times the
maximum values you reported in item V.
These variations may be part of your

routine operations, or part of your
regular cleaning cycles.I Under NPDES regulations your permit
will contain limits to control any
pollutfArit 3,6ti repdrt' n afiswer to this
question at levels eceedlng the
technology-based limits appropriate to
your facility. Your perifit will also
require you to report to EPA if you know
or have reason to believe that any
activity has occurred or will occur
which would make your discharge of
any toxic pollutant five times the
maximum values reported in'item V-C or
in this item,'and your permit may be
modified at that time If necessary to
control the pollutant.

Do not consider variations which are
the result of bypasses or upsets.
Increased levels of pollutants which are
discharged as a result of bypasses or
upsets are regulated separately under
NPDES regulations.

Item VL-C. Examples of the types of
variations to be described here include:

Changes in.raw or intermediate
materials;

Changes in process equipment or
materials;

Changes in product lines;
Significant chemical reactions

between pollutants in waste streams;
and

Significant variation in removal,
efficiencies of pollution control
equipment.

You may indicate other types of
variations as well, except those which
are the result of bypasses or upsets. The
permitting authority may require you to
further investigate or document
variations you report here.
I Base you prediction of expected levels
of these pollutants upon your knowledge
of your processes, raw materials, past
and projected product ranges, etc., or
upon any testing conducted upon your
effluents which indicates the range of
variability that can be expected in your
effluent over the next five years.

Example: Outfall 001 discharges water
used to clean six 500-gallon tanks. These
tanks are used for formulation of
dispersions of synthetic resins In water
(adhesives). Use of toxic pollutants
which can be expected in the next 5
years is:

1. Copper acetate inhibitor, '/ lb. per
tank

2. Dibutyl phthalate, 50 lbs. per tank
3. Toulene, 5 lbs. per tank
4. Antimony oxide, 1 lb. per tank.
Based on normal cleaning, an average

of 1% and a maximum of 3% of the
contents of each tank is collected and
discharged once every two weeks In the
150 gallons of water used for cleaning.
Treatment (pH adjustment, flocculation,
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filtration) removes 85% of metals and
50% of organic compounds.

Item VII. Self explanatory. The
permitting authority may ask you to
provide additional details after your
application is received.

Item VIII. Self explanatory.
Item JX. The Clean Water Act

provides for severe penalties for
submitting false information on this
application form.

Section 309(c)(2) of the Clean Water
Act provides that "Any person who
knowingly makes any false statement
representation, or certification in any
application, .. . shall upon conviction,
be punished by a fine of no more than
$10,000 or by imprisonment for not more
than six months, or both."

Federal Regulations Require the
Certification To Be Signed as Follows:

(1) For a corporation, by a principal
executive officer of at least the level of
vice president;

(2) For a partnership or sole
proprietorship, by a general partner or
the proprietor, respectively; or

(3) For a municipality, State, Federal,
or other public facility, by either a
principal executive officer or ranking
elected official.

Table 2o-4,-Hazardous Substances
1. Acetaldehyde
2. Acetic acid
3. Acetic anhydride
4. Acetone cyanohydrin
5. Acetyl bromide
6. Acetyl chloride
7. Acrolein
8. Acrylonitrile
9. Adipic acid
10. Aldrin
11. Allyl alcohol
12. Allyl chloride
13. Aluminum sulfate
14. Ammonia
15. Ammonium acetate
16. Ammonium benzoate
17. Ammonium bicarbonate
18. Ammonium bichromate
19. Ammonium bifluoride
20. Anmonium bisulfite
21. Ammonium carbamate
22. Ammonium carbonate
23. Ammonium chloride
24. Ammonium chromate
25. Ammonium citrate
26. Ammonium fluoroborate
27. Ammonium fluoride
28. Ammonium hydroxide
29. Ammonium oxalate
30. Ammonium silicofluoride
31. Ammonium sulfamate
32. Ammonium sulfide
33. Ammonium sulfite
34. Ammonium tartrate
35. Ammonium thiocyanate
36. Ammonium thiosulfate
37. Amyl acetate
38. Aniline
39. Antimony pentachloride

40. Antimony potassium tartrate
41. Antimony tribromide
42. Antimony trichlorlde
43. Antimony trifluoride
44. Antimony trioxide
45. Arsenic disulfide
46. Arsenic pentoxide
47. Arsenic trichloride
48. Arsenic trioxide
49. Arsenic trisulfide
50. Barium cyanide
51. Benzene
52. Benzoic acid
53. Benzonitrlle
54. Benzoyl chloride
55. Benzyl chloride
56. Beryllium chloride
57. Beryllium fluoride
58, Beryllium nitrate
59. Butylacetate
60. n-Butylphthalate
61. Butylarnine
62. Butyric acid
63. Cadmium acetate
64. Cadmium bromide
65. Cadmium chloride
66. Calcium arsenate
67. Calcium arsenite
68. Calcium carbide
69. Calcium chromate
70. Calcium cyanide
71. Calcium dodecylbenzenesulfonate
72. Calcium hypochlorite
73. Captan
74. Carbaryl
75. Carbofuran
76. Carbon disulfide
77. Carbon tetrachloride
78. Chlordane
79. Chlorine
80. Chlorobenzene
81. Chloroform
82. Chloropyrifos
83. Chlorosulfonic acid
64. Chromic acetate
85. Chromic acid
86. Chromic sulfate
87, Chromous chloride
88. Cobaltous bromide
89. Cobaltous formate
90. Cobaltous sulfamate
91. Coumaphos
92. Cresol
93. Crotonaldehyde
64. Cupric acetate
95. Cupric acetoarsenite
96. Cupric chloride
97. Cupric nitrate
98. Cupric oxalate
99. Cupric sulfate
100. Cupric sulfate ammoniated
101. Cupric tartrate
102. Cyanogen chloride
103. Cyclohexane
104. 2.4-D acid (2.4-Dichlorophenoxyacetic

acid)
105. 2.4-D esters (2A4-Dichlorophenoxyacetic

acid esters)
106. DDT
107. Diazlnon
108. Dicamba
io9. Dichlobenil
110. Dichlone
111. Dichlorobenzene
112. Dichloropropane
113. Dichloropropene

114. Dichloropropene-dichloproropane mix
115. 2,2 Dichloropropionic acid
116. Dichlorvos
117. Dieldrin
18. Diethylamine
119. Dimethylamine
120. Dinltrobenzene
121. Dinitrophenol
122. Dinitrotoluene
123. Diquat
124. Disulfoton
125. Diuron
125. Dodecylbenzesulfonic acid
127. Endosulfan
128. Endrin
129. Epichlorobydrin
130. Ethion
131. Ethylbenzene
132. Ethylenediamine
133. Ethylene dibromide
134. Ethylene dichloride
135. Ethylene diaminetetracetic acid

(EDTA)
136. Ferric ammonium citrate
137. Ferric ammonium oxalate
138. Ferric chloride
139. Ferric fluoride
140. Ferric nitrate
141. Ferric sulfate
142. Ferrous ammonium sulfate
143. Ferrous chloride
144. Ferrous sulfate
145. Formaldehyde
146. Formic acid
147. Fumaric acid
148. Furfural
149. Guthlon
150. Heptachlor
151. Hexachlorocyclopentadiene
152. Hydrochloric acid
153. Hydrofluoric acid
154. Hydrogen cyanide
155. Hydrogen sulfite
156. Isoprene
157. Isopropanolamine

dodecylbenzenesulfonate
158. Kelthane
158. Kepone
10. Lead acetate
161. Lead arsenate
162. Lead chloride
163. Lead fluoborate
164. Lead flourite
165. Lead iodide
106. Lead nitrate
167. Lead stearate
168. Lead sulfate
100. Lead sulfide
170. Lead thiocyanate
171. Llndane
172. Lithium chromate
173. Malathion
174. Malelc acid
175. Maleic anhydride
176. Mercaptodimethur
177. Mercuric cyanide
17. Mercuric nitrate
179. Mercuric sulfate
180. Mercuric thiocyanate
181. Mercurous nitrate
182. Methoxychlor
183. Methyl mercaptan
184. Methyl methacrylate
185. Methyl parathion
186. Mevinphos
187. Mexacarbate
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188. Monoethylamine
189. Monomethylamine
190. Naled
191. Napthalene
192. Napthenic.acid
193. Nickel ammonium sulfate
194. Nickel chloridb
195. Nickel hydroxide
196. Nickel nitrate
197. Nickel sulfate
198. Nitric acid
199. Nitrobenzene
200. Nitrogen dioxide
201. Nitrophenol
202. Nitrotoluene
203. Paraformaldehyde
204. Parathion
205. Pentachlorophenol
206. -Phenol

.207. Phosgene
208. Phosphoric acid
209. Phosphorus
210. Phosphorus oxychloride
211. Phosphorus pentasulfide
212. Phosphorus trichloride
213. Polychlorinated biphenyls (PCB)
214. Potassium arsenate
215. Potassium arsenite
210. Potassium bichromate
217. Potassium chromate
218. Potassium cyanide
219. Potassium hydroxide
220. Potassium permanganate
221. Propargite
222. Propionic acid
223. Propionic anhydride
224. Propylene oxide

-225. Pyrethrins
226. Quinoline
227. Resorcinol
228. Selenium oxide
229. Silver nitrate
230. Sodium
231. Sodium arsenate
232. Sodium arsenite
233. Sodium bichromate
234. Sodium bifluoride
235. Sodium bisulfite
236. Sodium chromate
237. Sodium cyanide
238. Sodium dodecylbenzenesulfonate
239. Sodium fluoride
240. Sodium hydrosulfide
241. Sodium hydroxide
242. Sodium hypochlorite
243. Sodium methylate
244. Sodium nitrite
245. Sodium phosphate (dibasic)
246. Sodium phosphate (tribasic)
247. Sodium selenite
248. Strontium chromate
249. Strychnine
250. Styrene
251. Sulfuric acid
252. Sulfur monochloride
253. 2,4,5-T acid (2,4,5-

Trichlorophenoxyacetic acid)
254. 2,4,5-T amines (2,4,5-Trichlorophenoxy

acetic acid amines)
255. 2,4,5-T esters (2,4,5-Trichlorophenoxy

acetic acid esters)
256. 2,4,5-T salts (2,4,5-Trichlorophenoxy

acetic acid salts)
257. 2,4,5-TP acid (2,4,5-TrichIorophenoxy

.propanoic acid)
258. 2,4,5-TP acid esters (2,4.5- -

Trichlorophenoxy propanoic acid esters)

259. TDE (Tetrachlorodiphenyl ethane)
260. Tetraethyl lead
261. Tetraethyl pyrophosphate
262. Thallium sulfate
263. Toluene
264.' Toxaphene
265. Trichlorofon
266. Trichloroethylene
267. Trichlorophenol
268. Triethanolamine

dodecylbenzenesulfonate
269. Triethylamine
270. Trimethylamine
271. Uranyl acetate
272. Uranyl nitrate
273. Vanadium pentoxide
274. Vanadyl sulfate
275. Vinyl acetate
276. Vinylidene chloride
277. Xylene
278. Xylenol
279. Zinc acetate
280. Zinc ammonium chloride
281. Zinc borate
282. Zinc bromide
283. Zinc! carbonate
284. Zinc chloride-
285. Zinc cyanide
286. Zinc fluoride
287. Zinc formate
288. Zinc hydrosulfonate
289. Zinc nitrate
290. Zinb phenolsulfonate
291. Zinc phosphide
292. Zinc silicofluoride
293. Zinc sulfate
294. Zirconium nitrate
295. Zirconium potassium flouride
296. Zirconium sulfate
297. Zirconium tetrachloride
BILUNG CODE 6560-01-4
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Please print or type in the unshaded ares only. r'^'° ,", "-U =w OPy tmm " M i of Rwn° al I Fom "A ad OMB N. IS-ROIlf

OFFICIAL. USE ONLY (effluent gLudelusrs sub-cete9o re.)

t

33~;I;7
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FOMU.S. ENVIRONME'NTA
L 

PRlOTErCTION AGZ[NCVY

2C d"E P EXISTING MANUFACTURING, COMMERCIAL. MINING AND SILVICULTURAL OPERATIONS
NOs 1 C01WolA*(ed P&nnhProgr&m

1. OUTFALL LOCATION

For each outfall. list the latitude and longitude of Its location to the nesreet 15 seconds and the nmie of the ractrving water.
A.OUTFALL B. LATITUDE C. LONGITUDE

NUMBER 0. RECEIVING WATER (FAW)(li'/,) I. ... L sM.N a. sac, a. arc. .t. sun. a, src,

II. FLOWS, SOURCES OF POLLUTION. AND TREATMENT TECHNOLOGIES
A. Attach a line drawing showing the water flow through the facility. Inmca, e soucs of Intake tetefo operations Contriuting taweter to the effluent.

and treatment units labeled to correspond to the more detailed deecriptions In Iteim S. Coseruct a water balance an the lne dr;wing by show ng averge
flows between intakes, operations, treatment units. w tfalls. If a water balance cannot be determined (& , for c*u mhig asM'zv ). provide a
pictorial description of the nature and amount of any I water and any collection or itfl nMieurLe.

B. For each outfall, provide a description of: (1) ionl t¢buting vatweter to the efiluent. 1t uding PocM weet W.e-,tr, sitary uteweTr,
Cooling water, and storm water runoff; (2) The o ibuted by each operation; and (3) The tratsnel recel d by the wastawater. Continua
on additional sheets if necessary. ,Z

I. OUT- 7. OPERATION(S) CONTRIBUTING P 2. TREATMENT__
FALLN. b. , ,.,. LST CODES PO, -U

(lst) a. OPERATION ( t a. DESCRIPTION J TA.LO c-s1

I K

EPA Form 3510-2C (5-80) PAGE_ I OF 4 CON lTIUE: ON RE"VERS
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CONTINUED FROM THE FRONT
C. Except for storm runoff, leaks, or spills, are any of the discharges described In Items II-Ajor B intermittentor seasonal?

Q YES (complete the following table) ON O (go to Section Ill)

3. FREQUENCY 4. FLOW
O2O T FLOW RATE b. TOTAL VOLUME

1UITFALL 2. OPERATION(} I DAYS b. MONTHS a(in mgd) (.pecify with units) . OUR.NUMBER CONTRIBUTING FLOW PER WEEK PER VEAR ATION
(list) (list) (specify (Specify I. LONG .. .MAXIUP. $.LONG Y MIIM ."Ai umaverage) average) AVSSAD. DAILY AVZIISAG DAILV (in days)

Ill. MAXIMUM PRODUCTION -I - -
A. Does an effluent guideline limitation promulgated by EPA under Section 304 of the Clean Water Act apply to your facility?

1 --]YES (complete Item IIIB) ONO (to to Section IV)
0. Are the limitations in the applicabl 1 Unt guideline expressed in terms of production (or other measure of operation)?.VZ -c l . DN 0o,o Section IV)
C. If you answered "Yes" to Item B, It unti~h represents an actual measurement of your maximum level of production, expressed In the termsand units used in the applicable eafluen a ~dp,/ e the affected outfalls.

Q t XIM Q N4TV2. AFFECTED

3. ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ 1 UATT uDA b.NTSC AUIEA ODUCT. MAYKIIIAL, STC. OUTFALLS4. GauNTITr P9X DAY b. umtvs or MKASU~T 11ye ne fZTO (list outfall numbers)

IV. IMPROVEMENT--

A. Are you now required-by any Federal, State or local authority to meet any implementation schedule for the construction, upgrading or operation of waste.
water treatment equipment or practices or any other environmental programs which may affect the discharges described In this application? This Includes,
but Is not limited to, permit conditions, administrative or enforcement orders, enforcement compliance schedule letters, stipulations, court orders, and grant
or loan conditions. rViZ (complete the following table) 0 N a (go to Item IV.B)

t • 4, Fl AL COM-
I. IDENTIFICATION OF CONDITION. 2. AFFECTED OUTFALLS - LINCI OATM

AGREEMENT. E "TC. . UNIEF DUIICRIPTION OF PROJ pCT

B. OPTIONAL: You may attach additional sheets describing any additional water pollution control programs (or other environmental projects which may affect
your dischargesJ you now have underway or which you plan. Indicate whether each. program is now underwa or planned, and Indicate your actual or
planned schedules for construction. []MARK "X"' IF DESCRIPTION OF ADDITIONAL CONTROL PROGRAMS IS ATTACHED

PAta~ Z OF 4 uur~ I IIMUE Urd r~uc .a
EPA~ Form .3510-2L. to-oui PAGE Z OF 4 CONTINUE ON PAGE
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IAlJJ~llCrl lalll DAtO-I 5 rPA .D. uME , (COPY from I.,m I a ,, Forn, ,Aoo, ed OMU P o. 15&R10173

V. INTAKE AND EFFLUENT CHARACTISTICS

A, B. & C: See instructions before proceeding - Complete one let of tables for each outfal - Annotate the outfall number tn the spe Provided.
NOTE: Tables V-A. V-B. and V-C are Included on separate sheets noumbered V-1 throug V-9.

D. Use the space below to list any of the pollutants listed In Table 2c3 of the instrctions. which you know or he" raon to blee k discharged or may be
discharged from any outfall. For every pollutant you list, briefly describe the reasons you belikve It to be praeent and report any analytical data in your
posession.

S. POLLUTANT 7- SOURCE I POLLUTANT Z. SOURCE

A. Is any pollutant listed in Item V-C a substance o-~c~ I 4-y .kh yo do Or expect that you WI1 over the next 5 years use or manufacture

CYS (list 011 such Poll.rat W NbR. D a MOU0100 It VI.B)

B. Are your operations such that your raw materials, processes, or products can reesocabl be expected to wry so that your dscharges of pollutants may during

the next 5 years exceed two times the maximum values reported In Item V?

[DYES (complete item tiI.C below) O-NO (to tao et n V1)

C. If you answered "Yes" to Item VI-B, explain below and describe in detail the sources and expected Iees of such pollats whch you anticpate will be
discharged from each outfall over the next 5 years, to the best of your aility at this time. Continue on additial sheets if you need more space.

OOA C....,, scaO.OP I~.ff'A PAGE 3 CF 4 CONTINUE ON REVERSE

3356
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CANITINIJPfl CRAM TWC PRAIUT

VII. BIOLOGICAL TOXICITY TESTING DATA -

Do you have any knowledge or reason to believe that any biological test for acute or chronic toxicity has been made on any of your discharges or on 0
receiving water in relation to your discharge within the last 3 years?

•[YES (identify the test(s) and describe theirpurpose'sbelow) -] No (go to Section VIIi) I

III.CONTRACT ANALYSIS INFORMATION I I 1 1 1
Were any of the analyses reported in Item V performed by a contract labori ohr a L nfim

["]YES (list the name, address, and telephone number of, and poll eNO (go to Section IX)
analyzed by. each such laboratory or firm below) ". N.,

a NAUE an E
e  

" *T£1. 'HOEI ' OLLUTANTS ANAtYTEO
A. NAME .. A. (area code & no.) (list)

€f

IX. CERTIFICATION

/ certify under penalty of law that I have personally examined and am familiar with the information submitted in this application and all
attachments and that, based on my inquiry of those individuals immediately responsible for obtaining the Information, I believe that the In-
formation is true, accurate and complete., I am aware that there are significant penalties for submitting false information, including the
possibility of fine and imprisonment

A. NAME & OFFICIAL TITLE (type or print)

C. SIGNATURE o. DATE SIGNED

~PA -arm iuz Iuuj PGE 4OPI

o. PHONE NO. (area code & no.)

EPA Form 3510-2C (5-80) - PAGE 4OF 4, : o .

& 16i (Dmhn, /-1-, -
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Instructions.-Form 3-RCRA
Hazardous Waste Permit Application

This form must be completed by all
applicants who check "'yes" to Item II-E
in Form 1.

General Instructions

Permit Application Process.-There
are two parts to a RCRA permit

- application-Part A and Part B. Part A
consists of this form and Form I bf the,
Consolidated Permit Application. Part B
requires detailed site-specific
information such as geology, hydrology,
and engineering data. 40.CFR 122.25
specifies the information that will be
required from hazardous waste
management facilities in Part B.

RCRA established a procedure for
obtaining "interim status" which allows
existing hazardous waste management
facilities to continue their operations
until a final hazardous waste permit is
issued. In order to qualify for interim
status, existing hazardous waste
management facilities must submit Part
A of the permit application to EPA
within six months after the promulgation
of regulations under section 3001 of
RCRA (40 CFR Part 261). In order'to
receive a hazardous waste permit,
existing facilities must submit a
complete Part B within six months after
it is requested by EPA. New facilities
must submit both Part A and Part B to
EPA at least 180 days before physical
construction is expected to commence.

Operation During Interim Status.-As
provided in 40 CFR 122.23(b), Part A of
the permit application defines the
processes to be used for treatment.
storage, and disposal-of hazardous
wastes; the design capacity of such
processes; and the specific hazardous'
wastes to be handled at a facility, during
the interim status period. Once Part A is
submitted to EPA, changes'in the
hazardous wastes handled, changes in
design capacities, changes in processes,
and changes in ownership or operational
control at a facility during the-interim
status period may only be made in
accordance with the procedures in 40
CFR 123.23(c). Changes in design
capacity and changes in'processes
require prior EPA approval. Changes in
the quantity of waste handled at a
facility during interim status can be
made without submitting a revised Part
A provided the quantity does not exceed
the design capacities of the processes
specified in Part A of the permit
application. Failure to furnish, all
information required to process a pernit
' application ii grounds for termination of
interim status.

Confidential Information.-All
information submitted in this form will

be subject to public disclosure, to the
extent provided by RCRA and the
Freedom of Information Act, 5 U.S.C.
Section 552, and EPA's Business
Confidentiality.Regulations, 40 CFR Part
2 (see especially 40 CFR 2.305). Persons
filing this form may make claims of
confidentiality. Such claims must be
clearly indicated by marking
"confidential" on the specific
information on the form for which
confidential treatment is requested or on
any attachments, and must be
accompanied, at the time of filing, by a
written substantiation of the claim, by
answerin the following questions:

1. Which portions of the information
do you claim are entitled to confidential'
treatment?

2. For how long is confidential
treatment desired for this information?

3. What measures have you taken to
guard against undesired disclosure of
the information to others?

4. To what extent has the information
been-disclosed to others, and what
precautions have been taken in
connection with that disclosure?

5. Has EPA or any other Federal
agency made a pertinent confidentiality
determination? If so, include a copy of
such determination or reference to it, if
available.

6. Will disclosure of the information
be likely to result in substantial harmful
effects on your competitive position? If
so, what would those harmful effects be
and why should they be viewed as
substantial? Explain the causal
relationship between disclosure and the
harmful effects.

Information covered by a
confidentiality claim and the above
substantiation will be discloseil by EPA
only to the extent and by means of the
procedures set forth in 40 CFR Part 2.

If no claim of confidentiality or no
substantiation accompanies the
information when it is submitted, EPA
may make'the information available to
the public without further notice to the
submitter.

Definitions.-Terms used in these
instructions and in this form are defined
in the Glossary section of these
instructions. For additional definitions'
and procedures to-use in applying for a
permit for a hazardous waste
management facility, refer to the
regulations promulgated under Section
3005 of RCRA and published in 40 CFR
Parts 122 and 124.

Line by Line Instructions

Completing this form. Please type or
print in the unshaded areas only. Some
items have small graduation marks or
boxes in the fill in spaces. These marks

indicate the number of characters that
may be inputted into our data system.
The marks are spaced at V" Intervals
which accommodate elite type (12
characters per inch-one space between
letters). If you do not have a typewriter
with elite type then please print, placing
each character between the marks.
Abbreviate if necessary to stay within
the number of characters allowed for
each item. Use one space for breaks
between words, but not for punctuation
marks unless the space is needed to
clarify your information.

Item . Existing hazardous waste
management facilities should enter their
EPA Identification Number (if known).
New facilities should leave this item
blank.

Item II A. First Application,-If this is
the first application that is being filed
for the facility place an "X" in either the
Existing Facility box or the New Facility
box'

1. Existing Facility.-Existing
facilities are:

(1) Those facilities which received
hazardous waste for treatment, storage,
and/or disposal on or before October 21,
1976, or

(2) Those facilities for which
construction had commenced on or
before October 21, 1976. Construction
had "commenced" only if:

(a) The owner or operator had
obtained all necessary Federal, State,
and local pre-construction approvals or
permits; and

(bi) A continuous physical, on-site
construction program had begun (facility
design or other preliminary non-physical
and non-site specific preparatory
activities do not constitute an on-site
construction program), or

(b2) The owner or operator had
entered into contractual obligations
(options to purchase or contracts for
feasibility, engineering, and design
studies do not constitute contractual
obligations) which could not be
cancelled or modified without
substantial loss. Generally, a loss is
deemed substantial If the amount an
owner or operator must pay to cancel
construction agreements or stop
construction exceeds 10% of the total
project cost.

(Ndte-This definition of "existing
facility" reflects the literal language of
the statute. However, EPA believes that
amendments to RCRA now In
conference will shortly be enacted and
will change the date for determining
when a facility is an "existing facility"
to one no earlier than May of 1980;
indications are the conferees are
considering October 30, 1980. When
those amendments are enacted, EPA

i I I I
33580
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will amend the definition of "existing
facility."

Accordingly; EPA encourages every
facility built or under construction on
the promulgation date of the RCRA
program regulations to notify EPA and
file Part A of the permit application so
that it can be quickly processed for
interim status when the change in the
law takes effect.)

Existing Facility Date.-If the Existing
Facility box is marked, enter the date
hazardous waste operations began (i.e.,
the date the facility began treating,
storing, or disposing of hazardous
waste) or the date construction
commenced.

2. New Facility.-New facilities are
all facilities for which construction
commenced, or will commence, after
October 21,1976.

New Facility Date.-If the New
Facility box is marked, enter the date
that operation began or is expected to
begin.

B. Revised Application.-If this is a
subsequent applicatibn that is being
filed to amend data filed in a previous
application, place an "X" in the
appropriate box to indicate whether the
facility has interim status or a permit.

1. Facility Has Interim Status.-Place
an "X" in this box if this is a revised
application to make changes at a facility
during the interim status period.

2. Facility Has a PermiL-Place an
"X" in this box if this is a revised
application to make changes at a facility
for which a permit has been issued.

(Note-When submitting a revised
application, applicants must resubmit in
their entirety each item on the
application for which changes are
requested. In addition, items I and IX
(and item X if applicable) must be
completed. It is not necessary to
resubmit information for other items
that will not change).

Item III The information in item III
describes all the processes that will be
used to treat, store, or dispose of
hazardous waste at existing facilities
during the interim status period, and at
new facilities after a permit is issued.
The design capacity of each process
must be provided as part of the
description. The design capacity of
injection wells and landfills at existing
facilities should be measured as the
remaining, unused capacity. See the
form for the detailed instructions to item
III.

Item IV. The information in item IV
describes all the hazardous wastes that
will be treated, stored, or disposed at
existing facilities during the interim
status period, and at new facilities after
a permit is issued. In addition, the
processes that will be used to treat,

store, or dispose of each waste and the
estimated annual quantity of each waste
must be provided. See the form for the
detailed instructions to item IV.

Item V. All existing facilities must
include a drawing showing the general
layout of the facility during interim
status. This drawing should be
approximately to scale and fit in the
space provided on the form. This
drawing should show the following:

* The property boundaries of the
facility;

* The areas occupied by all storage,
treatment, or disposal operations that
will be used during interim status;

* The name of each operation.
(Example-multiple hearth incinerator.
drum storage area, etc.):

e Areas of past storage, treatment, or
disposal operations;

* Areas of future storage, treatment,
or disposal operations; and

• The approximate dimensions of the
property boundaries and all areas

See Figure 3-1 for an example of a
facility drawing. New facilities do not
have to complete this item.
BILLING CODE 6560-o1-1
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Continued from page 4. 
Form APnoroved OMS No. 156-S8004V. FACILITY DRAWING (see-page 4J)
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Item VI. All existing facilities must
include photographs that clearly
delineate all existing structures; al
existing areas for storing, treating, or
disposing of hazardous waste; and all
known sites of future storage, treatment,
or disposal operations. Photographs may
be color or black and white, ground-
level or aerial Indicate the date the
photograph was taken on the back of
each photograph.

Item VII. Enter the latitude and
longitude of the facility in degrees,
minutes, and seconds. For larger
facilities, enter the latitude and
longitude at the approximate mid-point
of the facility. You may use the map you
provided for Item X of Form 1 to
determine latitude and longitude.
Latitude and longitude information is
also available from Regional Offices of
the U.S. Department of Interior,
Geological Survey: from State Agencies,
such as the Department of Natural
Resources; and from the National
Cartographic Information Center, U.S.
Geological Survey, 12202 Sunrise Valley
Dr., Reston, VA. 22092.

Item VIII. See the form for the
instructions to item VII.

Item IX and Item 7 All facility
owners must sign Item IX. If the facility
will be operated by someone other than
the owner, then the operator must sign
Item X. Federal regulations require the
certification to be signed as follows.

(1) For a corporation, by a principal
executive officer at least the level of
vice president;

(2) For a partnership or sole
proprietorship, by a general partner or
the proprietor, respectively; or

(3) For a municipality, State, Federal,
or other public facility, by either a
principal executive officer or ranking
elected official.

The Resource Conservation and
Recovery Act provides for severe
penalties for submitting false
information on this application form.

Section 3008(d) of the Resource
Conservation and Recovery Act
provides that "Any person who
knowingly makes any false statement or
representation in any
application. ... shall, upon conviction
be subject to a fine of not more than
$25,000 for each day of violation, or to
imprisonment not to exceed one year, or
both."
BILLING CODE 6560-01-M
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Please print or type in the unshaded areas only
(fill-n oroas are spaced for elite type, 1 e., 12 charaeterstinchl.

FORM I

RCRA'EPA

-rom Anmved OMR No. 15-RSR004

U.S. ENVIRONMENTAL PROTECTION AGENCY
HAZARDOUS WASTE PERMIT APPLICATION

Consolidated Permits Program
(This information is required under Section 3005 of RCRA.)

i. EPA I.D. I

I 1I itL L LL LLit
FOR OFFICIAL USE ONLY

AP. _ I DTII.,..a!ECEIVED I COMMENTS

-__T O N I_ I I __ I I -- i
11._FIRST OR REVISED APPLICATION___________________________
Place an "X" in the appropriate box in A or B below (mark one box only) to indicate whether this is the first application you are sub itting for your facility or a
revised application. If this is your first application end you already know your facility's EPA I.D. Number, or if this is a revised aplion, enter your facility's
EPA I.D. Number In Item I above.

A. FIRST APPLICATION (ptace an X
" 

below and provide the appropriate date)F n n. EXISTING FACILITY (SeeanstructtonsordfiHon of"existing"focilty. E-.NEWFA P : em below,)71Coplt item OeO. Et W FACILITIES,

... .. .. ING FACILITIES. PROVIDE THE DATE (yr.. Mo.. & day) P - --. &day) OPERAM'' "' Wi R---[-1CPE~RTION BEGAN OR THEDATE CONSTRUCTION COMMENCEDO H-r~ -"- "DiGAN OR Is
lute the boxes to-the left) EXPECTED TO BEG IN

B. RVIS0 APPLICATION (place on -X" below and complete ItemI above)
51. FACILITY HAS INTERIM STATUS fZ. FACILITY HAS A RCRA PERMIT

111. PROCESSES - CODES AND DESIGN CAPACITIES"

A. PROCESS CODE - Enter the code from the list of process codes below that best describes each proces t i ty/.tY Ten lines are provided for
entering codes. If more lines are needed, enter the code(s) in the space provided. Ife process wiil= use ced in the list of codes below, then
describe the process (including Its design capcltyJ in the space provided on the form (item Ill.C).

B. PROCESS DESIGN CAPACITY- For each code entered in column A enter the capacity of the process.
1. AMOUNT - Enter the amount.
2. UNITOF MEASURE - For each amount entered in column O11), enter the code from thi unit measure codes below that describes the unit of

measure used. Only the units of measure that are listed below should be used. //

- PRO- APPROPRIATE UNITS OF PRO- APPROPRIATE UNITS OF
• C ~ CESS MEASURE FOR PROCESS CESS MEASURE FOR PROCESSPROCESS CO DSG AAIYp ;E .CODE DESIGN CAPACITY

storage:Treatment:
CONTAINER (barrl, drum, ctc) SOS GALLONS OR LITERS TANK TOO GALLONS PER DAY OR
TANK 502 GALLONS OR LITERS LITERS PER DAY
WASTE PILE S03 CUBIC YARDS OR SURFACE IMPOUNDMENT T2o GALLONS PER DAY OR

SURFACE IMPOUNDMENT

INJECTION WELL
LANDFILL

LAND APPLICATION
OCEAN DISPOSAL

SURFACE IMPOUNDMENT

UNIT OF MEASURE

CUBIC METERS
$04 GALLONS OR LITERS INCINERATOR

D79 GALLONS OR LITERS
D80 ACRE-FEET (the Uolume that (Use for physlcal chemical,

would cover one acre to a r biologice treatment
depth of one foot) OR *not occurring in tanks,
HECTARE-METER -poundmnist or inciner.

D08 ACRES OR HECTARES Descrbe theprocesses In
082 GALLONS PER DAY-OR 8 ace provid d; Item Il.C)

LITERS PER DAY
053 GALLONS OR LITERS

UNITOF -UNIT OF
MEASURE MEASURE

'CODE UNIT OF MEASURE CODE UNI'

LITERS PER DAY
T03 TONS PER HOUR, METRIC

TONS PER HOUR.
GALLONS PER HOUR OR
LITERS PER HOUR

T04 GALLONS PER DAY OR
LITERS PER DAY

r OF MEASURE

UNITOF
MEASURE

CODE

'GALLONS ..................... G L P*R DAY ......... ........ V ACRE-:EET.... ................ ,A
LITERS ............ ........ . P OUR ........... .0:•o HECTARE-METER.................F
CUBIC YARDS .... ......... Y 0 PER HOUR ........ W ACRES............. S
CUCIC METERS ............... C RHOUR........... E "HECTARES............. .
GALLONS PER DAY ............ U L r PEN HOUR ............. H

EXAMPLE FOR COMPLETING ITEM III (shown In line num 4 and X-2 below): A facility has two storage tanks, one tank can hold 200 gallons and the
other can hold 400 gallons. The facility also has en Incinerator can burn up to 20 gallons per hour.

B.A. I D. PROCESS CAPACITY D. PROCESS DESIGN CAPACITY,
'F- IOR

SOFFICIAL AMOUNT r I FICIALz(from liat SURE USE Ii5 lfa s e 1AON UE usehis OD , .. (fo sSR-z n1 (enter ONLY E ove) (etr ONLY

_____________ 10

-ElS1012 600 G O ON M
X4 Tj 3 20 E 1,16 1

.. 7

2 8

.. . .. . . ... .. . . . . . .. . .

. U wlr# G WlI

UNIT OF ME SURE r

, EPA Forto 3510-3 (&-8) PAGE I OF 5- CONTINUE ON REVERSE
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Continued from the front.

Ill. PROC'ESSES (~nrsd
C. SPACE FOR ADDITIONAL PROCESS CODES OR FOR OSCRINING OTHNR PROCESSES (000d -M543. FOR CAC34 PROCESS ENTERED HERE

INCLUDE DESIGN CAPACITY.

IV. DESCRIPION OF HAZARDOUS WASTE oh

A. EPA HAZARDUS WASTE NUMBER - Enter the lour-digit numbe from 40 CFR. Suba D fo a you will hande. If you
handle hazardous wastes which are not listed in 40 CFR, Subpart 0,enterthe fo r-digilt nunm. (: from 40 CFR. Subpart C that descr e the characteris-
tics andtorthe toxic contaminants of those hazardous wastes.

B. ESTIMATED ANNUAL QUANTITY - For each rated waste entered in column A ha Illy of that vastet that will be handled on an annual
basis. For each charc eiscor toxic con artnint entered In column A estimate tha Ihy of ll the non-Wetd vastars that will be handled
which posses that characteristic or contaminant.

C. UNIT OF MEASURE - For each qutity entered In column Ba nter the unit of meaure cod. of masure which must be ueed and the appropiate
codes are:

ENGI IS14 UIITOF MFASIF METRIC UNITOF MEASUJRE COOF
POUNDS... ....... .............. p KILOGRAMS...............K
TONS................................. MrIITONS.*.... ....... 4

If facility records use any other unit of measure for quantity, the units be converted Into oae of the reuired units of measure tang Into
account the appropriate density or specific gravity of the waste.

0. PROCESSES
1. PROCESS CODES:

For listed hazardous weant For each listd hazardous wte an A select the codaft) from the lIst of proem cod s contained In 11m I
to indicate how the wastie will be stored, treated, andlor disposed of 'at *ty.
For nos-listed hazardous waste For each characristic or toxic contm t entered In column A. select the codes) from the list of process cod
contained in Item III to indicate all the processes that will be ued to store, treat, a-Ilr dispoof ail the non-ite hazardous Vts thiat pos
that characteristic or toxic contaminant
Note: Four spaces are provided for intering pr0cu codes. If more an nesdd: (1) Enter the firs thrle an described above; t2) Enter '000 I the
extreme right box of Item IVDl;ed()Ete W~~sc~~a on pop 4, the Kone number aid the additional code(s).

2. PROCESS DESCRIPTION: Ifeacode is not listed for~~hv be used, describe the procem In the spae provided on the forms.

NOTE: HAZARDOUS WASTES DESCRIBED BY MORE TtbINI6N E EPA HAZARDOUS WASTE NUMBER - Hazardous wates tht can be descr:ed by
more than one EPA Hazardous Waste Number shal be described e f orm,ps follows:

-1. Select one of the EPA HazardousWasta Numbers end enter 4n column A. On the me line complet columns B.C0 and D by stimeting the total annual
quantity of the waste end describing all the processes to be ued to tret, store, or dlpose of the waste.

2. In column A of the next line enter the other EPA Hazardous Waste Number that can be uied to describe h4 wste. In column 0(21 on that lne enter
included with above" and make no other antrw on that line.

3. Repeat step 2 for each other EPAWaste Number that can be used to descrbe the hazardous wea.

EXAMPLE FOR COMPLETING An & Wliesnbe X.1. X-2,X.3, a X.4below -A icilitymill treat and dispoes ofan estimatd 9 pourds
per year of chrome shavings from ni finishing operation. In adk:ition, the facility will treat a dispose of three non-lesad wasms. Two wastas
are corrosive only and ther will be I , d pounds per ye of each wste. The other waest Is corrosive end Illntable and shr will be an astidtad
100 pounds per year of that wuai. Treast an Incinerator and dhspoel will be In a landfill.

A. EPA , C. UNIT 0. PROCEMS'
51 HAZARD. 3. ESTIMATED ANNUAL oF MA-Z6 VASTENO QUANTITY OF WASTE SI* 5. PROCES CODEK S. PROCESS DESCRIPTION
..IZ (enter code) (enter) (it a cod III n enered In D(J))

X-1 K 0 514 900 P T 0 3 D 8O 0

X-2 0100 400 P T03D80

X-3 0 1 00 100 P T'03D8'0

X-4 1 0 0 0 included with above

EPA Form I G3 (5-80) CONTINUE ON PAGE 3PAGE 2 OF 5
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Continued from page 2.
NOTF Phntnonv !m, nu ne, hMt'm nnllr,?na ;F u hve nnre_ thn 2E sa~tr to hit.

Form Aooroved OMB No. 158.$80004

EPA 1.0. NUMBER (enter from page 1) FOR OFFICIAL USE ONLY

WIIIIIIIIIII I DUP2
IV. DESCRIPTION OF HAZARDOUS WASTES continued

A. EPA C.UNIT D. PROCESSES
1I HAZARD. B.ESTIMATED ANNUAL OFMEA

WASTENO QUANTITY OF WASTE (ente I. PROCESS CODES 2. PROCESS DEscRIP'ION
.. "z (ntercode) code) (enter) (IPcode (a not enterd in D(1))

AL 

(i 

-rd- 

o
1
,±r 

ei 
4 t Lei - L 

DL

I • 
A

2 I I -
--

4
-4 -' _' i " n -r. ..-

6

7

8

9

10

12

12

- . , -- - -i

13

17

18

' 1920, 

. . ,

16*

P Form 351 - C I ON REVER

17 I i - b .. i h-

18

' _ _ _ _ - -- ] I r I - -i -

1- -- t , .i --

20 '

_ __I Ii - .. i. i

24

2 5 I - ..F

U... . .. ..j.a a - ~ 1 uu.

(e1tj-"I IB. 
C" ec be .n th 'odnlyhtcpepue
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Continued from the front.

IV. DESCRIPTION OF-HAZARDOUS WASTES (contnued)

E. USE THIS SPACE TO LIST ADDITIONAL PROCESS CODES FROM ITEM 3(t1 ON PAGE 3.

EPA I.D. NO. (enter from pae 1)S Un
F ."

V. FACILITY DRAWING_
All existing facilities must include in the space provided on page 5 scale drawing of the facility bewftiroIV formone deidl.

V-1 PHOTOGRP Hs

All existing facilities must include photo§raphs (aerial or ground-level) that dearly delineate all existing structures; existing storage.

treatment and disposal areas; and sites of future storage, treatment or disposal aeas (se nsructionrs for more detol).

VIL FACILITY GEOGRAPHIC LOCATIONI
LATITUO (degrees. m"fes. I seconds) LONGITUDE (derees, minute & iseco

a
d)

[] A If the facility owner is also the facility operator ag listed in Section NA) Form 1. "Grwil Informatoon". place an "X- in the box to the left and

skip to Section I X below.

B. If the facility owner is not the facility operat led in Section VIII on Form 1. complete the followvirg itvm

1. MAME or L S AL OWNER 2. PHONE NO. (ova codE & no.)

3. STREET OR P.O. BOX 4. CITY OR TOWN IST. ,. ZIP CODE

X. OPETR CERTIFICATION

I certify under penalty of at ave ersonally examined and am familiar with the information submitted in this and all attached

documents, and that based on my inquity of those individuals immediately responsible for obtaining the Inforntion, I believe that the

submittedinformation i e, ccu d complete. I am aware that there are sinificant pemiek for submitting fale information,

including the possibility of fine and ronment.

A. NAME (print or type) 3.SIGNATURE C. DATE SIGNED

X. OPERATIR CERTIFI 
PATIO

I certify tinder penalty of law that I have personally examined and arm farnllar with the Inforrmation submnitted in this and all attached

documents, and that based on my Inquiry of those individuals immediately rvsonsible for obtaining the Information, I belewe that the

submitted information is true, accurate, and complete. I am aware that there are *nifkant penalties for submitting false information,

including the possibility of fine and imprisonent.

A. NAME fPiorJ.' typ) 0 *I SIGNATURK C . DATE SIGNED

I !

33587
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Continued from page 4.

V FACILITY DRAWING (see page 4)

1e

EPA Form 3510-3 (5-80)

IFR Doc. 80-14313 Filed 5-16-0; 8:45 am]

BILLING CODE 6560-01-C

PAGE 5 OF 5

Form Aproved OMB No. 158:580004
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